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This  is  a  Key-Numbered  Volume 

Eadi  syllabus  paragraph  in  this  volume  is  marked 
with  the  topic  and  Key-Number  section  «=»  under 
whidi  the  point  will  eventually  appear  in  the  Amer- 
ican Digest  System. 

The  lawyer  is  thus  led  from  that  syllabus  to  the  exact 
place  in  the  Digests  where  we,  as  digest  makers,  have 
placed  the  other  cases  on  the  same  point— 7%i5  is  the 
K^'Number  Annotation. 
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JUDGES 


OF  THE  UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  DISTRICT  COURTS 
AND  COURT  OF  APPEALS  OF  THE  DISTRICT  OF  COLUMBIA 


FIRST  CIRCUIT 

Hon.  OLTTBR  WBNDILL  H0LMB8,  Circuit  Jnatlo* Wftuhlngton,  D.  0. 

Hon.  OBOROB  H.   BINGHAM,  Circuit  Judge Maucbester.   N.  H. 

Hon.  CHARLES  F.  JOHNSON,  Circuit  Judge Portlaud.  Me. 

Hon.  OBOROB  W.  ANDBRSON,  Circuit  Judge Boston.  Mass. 

Hon.  CIARBNCB  HAUB,  District  Judge.  Maine PorUand.  Me. 

Hon.  JAMBS  M.  MORTON.  Jr.,  District  Judge.  Massachusetts Boston,  Mass. 

Hon.  KDOAR  ALDRICH.  District  Judge,  New  Hampsbire UtUeton,  N.  H. 

Hon.  ARTHUR  U  BROWN.  District  Judge.  Rhode  Island Prorldence,  R.  I. 

SECOND  CIRCUIT 

Hon.  LOUIS  D.  BRANDBIS,  Circuit  Justice Washington.  D.  C. 

Hon.  HBNRT  O.  WARD.  Circuit  Judge New  York.  N.  T. 

Hon.  HBNRT  WADB  ROOBRS.  Circuit  Judge New   Haren,    Conn. 

Hon.  CHARLB8  M.  HOUGH,  Circuit  Judge New  York.  N.  T. 

Hon.  MARTIN   T.  MANTON,   Circuit  Judge New  York,  N.  Y. 

Hon.  BDWIN  8.  THOMAS.  District  Judge,  Oonnectlout New  Haren.  Conn. 

Hon.  THOMAS  L  CHATFIBLD.  District  Judge.  B.  D.  New  York Brooklyn,  N.  Y. 

Hon.  RDWIN  U  GARYIN.  District  Judge,  B.  D.  New  York Brooklyn,  N.  Y. 

Hon.  OBOROB  W.  RAY.  District  Judges  N.  D.  New  York Norwlob,  N.  T. 

Hon.  LAA&NBD  HAND,  District  Judge.  S.  D.  New  York New  York.  N.  T. 

Hon.  JUUUB  M.  MAYER,  District  Judge.  S.  D.  New  York  New  York.  N.  Y. 

Hen.  AUGUSTUS  N.  HAND,  District  Judge,  S.  D.  New  York New  York.  N.  T. 

Hon.  JOHN  CLARK  KNOX.  District  Judge,  S.  D.  New  York New  York.  N.  Y. 

Hon.  JOHN  R.  HAZBU  District  Judge.  W.  D.  New  York Buffalo,  N.  Y. 

Hon.  HARLAND  B.  HOWB.  District  Judge,  Vermont Burlington.  Vt 

THIRD  CIRCUIT 

H^.  MAHIiON  PITNBT.  Circuit  Jnstlee Washington.  D.  a 

Hra.  JOSBPH  BUFFINGTON,  Circuit  Judge Pittsburgh,  Pa. 

Hon.  VICTOR  B.  WOOLUEY.  Circuit  Judge Wilmington,   Del. 

Hon.  THOMAS   O.    HAIOHT.  Circuit   Judge   Jersey  City.  N.  J. 

Hon.  HUGH  M.  MORRIS.  District  Judge,  Delaware Wilmington,  Del. 

Hon.  JOHK  RBLLSTAB,  District  Judge,  New  Jersey Trenton.  N.  J. 

Hon.  CHARL.BS  P.  LYNCH.  District  Judge Newark.  N.  J. 

Hon.  J.  WARRBN  DAVIS,  District  Judge.  New  Jersey  Trenton,  N.  J. 

Hon.  J.  WHITAKSR  THOMPSON.  District  Judge,  B.  D.  PennsylvaDla... Philadelphia.  Pa. 

Hon.  OLIVBR  B.  DICKINSON,  District  Judge,  B.  D.  PennsylvaDla Philadelphia,  Pa. 

Hon.  CHARLES  B.  WITHER,  District  Judge,  M.  D.  Pennsylvania Sunbury,  Pa. 

Hon.  CHARLES  P.  ORR.  District  Judge.  W.  D.  PennsyWanla Pittsburgh.  Pa. 

Hon.  W.  H.  8BWARO  THOMSON,  District  Judge.  W.  D.  PennsylTanla Pituburgh,  Pa. 
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FOURTH  CIRCUIT 

Hoif  KDWARD  D.  WHITB,  Circuit  JuaUce Waahlngton.   D.   a 

Hon.  JBTBR  C.  PRITCHARD.   Circuit  Judge AsbeTille,   N.    C. 

Hon.  MARTIN  A.  KNAPP,  Circuit  Judge Washington,   D.   C. 

Hon.  CHARLES  A.  WOODS.  Circuit  Judge : Marten,  S.  C 

Hon.  JOHN  C.  ROSE.  District  Judge,  Maryland Baltioiore.   Md. 

Hon.  HENRY  Q.  CONNOR,  District  Judge.  B.  D.  North  Carolina Wilson,  N.  C. 

Hon.  JAMBS  B.  BOYD,  District  Judge.  W.  D.  North  Carolina Greensboro,  N.  C. 

Hon.  HBNRY  A.  MIDDLBTON  SMITH,  District  Judge,  B.  D.  8.  C Charleston.  S.  C. 

Hon.  JOSEPH  T.  JOHNSON,  District  Judge.  W.  D.  S.  C* Greenville,  S.  C. 

Hon.  HENRY  H.  WATKINS.  District  Judge.  W.  D.  S.  C* Anderson,  S.  C. 

Hon.  EDMUND  WADDILU  Jr.,  DUtrtct  Judge.  B.  D.  Virginia Richmond.  Va. 

Hon.  HBNRY  CLAY  McDOWELL,  District  Judge,  W.  D.  Virginia Lynchburg,  Va. 

Hon.  ALSTON  G.  DAYTON.  District  Judge,  N.  D.  West  Virginia Phillppl,  W.  Va. 

Hon.  BENJAMIN  F.  KELLER.  District  Judge,  8.  D.  West  Virginia.... Charleston.  W.  Va. 

FIFTH  CIRCUIT 

Hon.  JAMBS  CLARK  McREYNOLDS,  Circuit  Justice  Washington,   D.   a 

Hon.  DON  A.   PARDEE,   Circuit  Judge* AtlanU.    Qa. 

Hon.  RICHARD  W.  WALKER,  Circuit  Judge Huntsrille,  Ala. 

Hon.  ROBERT  LYNN  BATTS,  Circuit  Judge* Austin,  Tex. 

Hon.  HBNRY  D.  CLAYTON,  District  Judge,  N.  and  M.  D.  Alabama.... Montgomery,  Ala. 

Hon.  WILLIAM  L  GRUBB,  District  Judge,  N.  D.  Alabama Birmingham,  Ala. 

Hon.  ROBERT  T.  ERVIN.  District  Judge,  S.  D.Alabama Mobile,  Ala. 

Hon.  WILLIAM   B.   SHEPPARD,  District  Judge.  N.  D.  Florida Pensacola,  Fla. 

Hon.  RHYDON  M.  CALL,  District  Judge,  S.  D.  Florida JacksonYllle,  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge,   N.    D.   Georgia AtlanU,   Ga. 

Hon.  SAMUEL  H.  SIBLEY,  District  Judge.  N.  D.  Georgia* Athens,   Ga. 

Hon.  BEVERLY  D.  EVANS,  District  Judge,  8.  D.  Georgia   Savannah,   Ga. 

Hon.  RUFUS  B.  FOSTER,  District  Judge,  B.  D.  Louisiana New  Orleans,  La. 

Hon.  GEORGE  W.  JACK,  District  Judge.  W.  D.Louisiana  Shreveport.    La. 

Hon.  EDWIN   R.  HOLMES.  District  Judge.  N.  and  S.  D.  Mississippi  Jackson,  Miss. 

Hon.  GORDON  RUSSELL*  District  Judge,    B.   D.   Texas* Sherman,    Tex. 

Hon.  EDWARD  R.  MEEK.  District  Judge,  N.  D.  Texas Dallas,  Tex. 

Hon.  JAMBS  CLIFTON  WILSON.  District  Judge.  N.  D.  Texas Ft.  Worth.  Tex. 

Hon.  DUVAL  WEST.  District  Judge.  W.  D.  Texas San  Antonio.  Tex. 

Hon.  JOSEPH  C.  HUTCHESON.  Jr.,  District  Judge,  S.  D.  Texas  Houston,  Tex. 

Hon.  WILLIAM  R.  SMITH,  District  Judge.  W.  D.  Texas El  Paso,  Tex. 

SIXTH  CIRCUIT 

Hon.  WILLIAM  R.  DAY,  Circuit  Justice Washington,    D.   a 

Hon.  JOHN  W.  WARRINGTON,  Circuit  Judge^ ClncinnaU,  Ohio. 

Hon.  LOYAL  B.  KNAPPEN,  Circuit  Judge Grand  Rapids,  Mich. 

Hon.  ARTHUR  C.  DBNISON,  Circuit  Judge Grand  Rapids,  Mich. 

Hon.  ANDREW  M.  J.  COCHRAN,  District  Judge.  B.  D.  Kentucky Maysvllle,  Ky. 

Hon.  WALTER  EVANS,  District  Judge,   W.    D.   Kentucky Louisville,   Ky. 

Hon.  ARTHUR  J.  TUTTLB,  District  Judge,  B.   D.   Michigan Detroit.  Mich. 

Hon.  CLARENCE  W.  SESSIONS,  District  Judge,  W.  D.  Michigan Grand  Rapids,  Mich. 

Hon.  JOHN  M.  KILLITS.  District  Judge,  N.  D.  Ohio..'. Toledo,  Ohio. 

Hon.  D.  C.  WBSTBNHAVER,  District  Judge.  N.  D.  Ohio  Cleveland.  Ohla 

Hon.  JOHN  B.  8ATBR.  District  Judge.  S.  D.   Ohio Columbus.  Ohio. 

Hon.  HOWARD  C.  HOLUSTER.  DUtrlct  Judge,  &   D.    Ohio* ClncinnaU,  Ohio. 

Hon.  EDWARD  T.  SANFORD,  District  Judge,  B.  and  M.  D.  Tennessee.. Knox ville,  Tenn. 
Horn.  JOHN  B.  McCALU  District  Judge,   W.   D.  Tennessee Memphis,  Ttnn. 

SEVENTH  CIRCUIT 

Hon.  JOHN  H.  CLARKE.  Circuit  Justice Washington.  D.  O. 

Hon.  FRANCIS    B.    BAKER,    Circuit    Judge Goshen.    Ind. 

Hon.  JULIAN  W.   MACK,  Circuit  Judge Chicago.    IIU 

Hon.  SAMUEL   ALSCHULER.    Circuit   Judge Chicago,    III 

s  Died  May  8.  191».  *  Appointed  August  5.  1919. 

*  Appointed  July  22.  1919.  to  succeed  *  Died  September  15,  1919. 

Joseph  T.  Johnson.  ^  Retired  pursuant  to  the  statuta. 

*  Died  September  26.  1919.  *  Died  September  24.  1919. 

*  Resigned  August.  1^1!^. 
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Hon.  BVAN  A.  BVAN8.  Circuit  Judge Baraboo,  Wis. 

Hon.  GSORQE  T.  PAGE.  Circuit  Judge Peoria.  UL 

Hon.  KBNBSAW  M.  LANDIS,  District  Judge.  N.  D.  IIUdoU Chicago,  111. 

Hon.  GEORGE  A.  CARPENTER.  District  Judge.  N.  D.  Illinois Chicago.  1)1. 

Hon.  LOUIS  FITZHBNRT.  District  Judge.  S.  D.  Illinois BloOmlngton.  111. 

Hon.  GEORGE  W.  BNQUSH.  District  Judge.  E.  D.  Illinois Danyille.  111. 

Hon.  AL.BERT  B.  ANDERSON.  District  Judge,  Indiana Indianapolis.  Ind. 

Hon.  FERDINAND  A.  GEIGER.  District  Judge.  B.  D.  Wisconsin Milwaukee.  Wis. 

Hon.  ARTHUR  L.  SANBORN.  District  Judge.  W.  D.  Wisconsin Madison.  Wis. 

EIGHTH  CIRCUIT 

Hon.  WIUJ8  VAN  DBVANTER,  Circuit  Justice Washington.  D.  a 

Hon.  WALTER  H.  SANBORN.  Circuit  Judge St   Paul.  Mina 

Hon.  WIULJAM  C.  HOOK.  Circuit  Judge Leayenworth,   Kan. 

Hon.  WAL.TBR  I.  SMITH.  Circuit  Judge Council   Bluffs,  Iowa. 

Hon.  JOHN  B.  GARLAND.  Circuit  Judge Washington.   D.  a 

Hon.  KIMBROUOH  STONE.  Circuit  Judge Kansas  Citj.  Ma 

Hon.  JACOB  TRIEBER.  District  Judge,  B.  D.   Arkansas UtUe  Rock,  Ark. 

Hon.  FRANK  A.  TOUMANS.  District  Judge.  W.  D.  Arkansas Ft.  Smith.  Ark. 

Hon.  ROBERT  B.  LEWIS.  District  Judge.   Colorado ^Denver,  Colo. 

Hon.  HENRY  T.  REED.  District  Judge.  N.  D.  Iowa. Cresoo,  Iowa. 

Hon.  MARTIN  J.  WADE.  District  Judge,  S.  D.  Iowa Iowa  City.  Iowa. 

Hon.  JOHN  C.  POLLOCK.  District  Judge.  Kansas Kansas  Citjr.  Kan. 

Hon.  PAGE   MORRIS.    District   Judge.   MinnesoU Duluth.    Minn. 

Hon.  WILBUR  F.  BOOTH.  District  Judge.  MinneM>U Minneapolis.  Minn. 

Hon.  DAVID  P.  DTER.  District  Judge.  B.   D.  Missouri* St  Louis,  Mo. 

Hon.  CHARLES  B.  FARIS.  District  Judge.  B.  D.  Missouri** St.  Louis.  Mo. 

Hon.  ARBA  &•  VAN  VALKENBURGH.  District  Judge.  W.  D.  Missouri... Kansas  City,  Mo. 

Hon.  THOMAS  C.    HUNGER.   District  Judge.    Nebraska Uncoln,    Neb. 

Hon.  JOSEPH  W.  WOODROUGH.  District  Judge.  Nebraska Omaha,   Neb. 

Hon.  COLIN  NBBLETT.  District  Judge.  New  Mexico Santa  F6.  N.  M. 

Hem.  CHARLES  F.  AMIDON.  District  Judge.  North  DakoU Fargo,  N.  D. 

Hon.  ROBERT  L.  WILLIAMS.  District  Judge.  E.  D.  Oklahoma Muskogee,  Okl. 

Hon.  JOHN  H.  COTTERAL,  DUtrlct  Judge,  W.  D.  Oklahoma Guthrie,  OkL 

Hon.  JAMBS  D.  ELLIOTT,  District  Judge.  South  DakoU Sioux  Falls,  8.  D. 

Hon.  TILLMAN  D.  JOHNSON.  District  Judge,  Utah .Ogden.  Utah. 

Hon.  JOHN  A.  RINBR.  District  Judge,  Wyoming Cheyenne,  Wyo. 

NINTH  CIRCUIT 

Hon.  JOSEPH  McKENNA.  Circuit  Justice Washington,  D.  a 

Hon.  WILLIAM  B.  GILBERT.  Circuit  Judge Portland,  Or. 

Hon.  ERSKINB  M.  ROSS.  Circuit  Judge Los  Angeles.  Cal. 

Hon.  WILLIAM  W.  MORROW.  Circuit  Judge San  Francisco,  Cal. 

Hon.  WILLIAM  H.  HUNT,  Circuit  Judge Washington.  D.  C. 

Hon.  WILLIAM  H.  SAWTELLE.  District  Judge.  Arisona Tucson.  Ariz. 

Hon.  BENJAMIN  P.  BLEDSOE.  District  Judge.  S.  D.  California Los  Angeles,  Cal. 

Hon.  OSCAR  A.  TRIPPET.  District  Judge,  S.  D.  California Los  Angeles.  Cal. 

Hon.  WILLIAM  C.  VAN  FLEET.  District  Judge,  N.  D.  California San  Francisco.  Cal. 

Hon.  MAURICE  T.  DOOLING.  District  Judge.  N.  D.  California San  Francisco,  CaL 

Hon.  FRANK  8.  DIETRICH.  District  Judge.  Idaho Boise,  Idaho. 

Hon.  GBORGB  M.  BOURQUIN.  District  Judge.  Montana Butte.  Mont. 

Hon.  BDWARD  S.  FARRINGTON.  District  Judge,  Nerada Carson  City,  Nev. 

Hon.  CHARLES  B.  WOLVERTON.  District  Judge,  Oregon PorUand,  Or. 

Hon.  ROBERT  S.  BEAN,  District  Judge.   Oregon Portland,  Or. 

Hon.  FRANK  H.  RUDKIN,  District  Judge,  B.  D.  Washington Spokane.  Wash. 

Hon.  BDWARD  B.  CUSHMAN,  District  Judge,  W.  D.  Washington Seattle,  Wash. 

Hon.  JBRBMIAH  NETERBR.  District  Judge,   W.   D.  Washington SeatUe^  Wash. 

COURT  OF  APPEALS  OF  DISTRICT  OF  COLUMBIA 

Hon.  CONST ANTINB  J.  SMYTH.  Chief  Justice Washington.  D.  C. 

Hon.  CHARLES  H.  ROBB.  Associate  Justice Washington,  D.  C. 

Hon.  JOSIAH  A.  VAN  ORSDBL.  Associate  Justice Washington,  D.  C. 

•  Retired  pursuant  to  the  statute. 

*  Appointment  confirmed  October  13.  1919.  vice  Hon.  David  P.  Dyer,  retired. 


Digitized  by  CjOOQ iC 


Digitized  by  CjOOQ iC 


CASES  REPORTED 


Page 

Adah.  The  C58  F.  377) 39:^ 

AddiaoA  £.  BuUard,  The  W^  F.  180)....  248 

Adriatic  The  (258  F.  902) 622 

Asenej  of  Gaaadian  Car  k,  Foundry  Co.  t. 

American  Can  Co.  (258  F.  363) 379 

AsosUnl,  National  Metal  Edge  Box  Co.  t. 

(258  F,  109) 195 

ADen  t.  Tunier  (258  F.  180) 248 

Alwang,   Charleston  ^  W.  C.   R.   Co.   t. 

(258  F.  297) 313 

American   Can  Co.,   Agency   of  Canadian 

Car  &  Foundry  Co.  t.  (258  F.  363) 379 

American  Distrzbnting  Co.,  Hayes  Wheel 

Co.  T.  (257  F.  881) 31 

American  Realty  Co.  y.  Cnrran  (258  F. 

U^    204 

American  Steel  &  Wire  Co.,  Zajkowski  y. 

(^8  F.  9) .^ 147 

Arbitman  y.  Woodside  (258  F.  441) 457 

Armour  &  Co.  y.  Texas  ft  P.  R.  €k>.  (258 

F.  18!^   253 

Ail>estos    &   Rubber   Works   of   America, 

Scandinayia  Belting  <3o.  y.  (257  F.  937)     87 

Aserson  t.  United  States  (258  F.  212) 280 

Aurora,  The  (258  F.  439) 455 

Baltimore  Dry  Docks  &  Ship  Bldg  Co., 

Seaboard  &  Gulf,  S.  S.  0>.  y.  (258  F. 

222)    290 

Barber  Mining  &  Fertilizing  Co.  v.  Brown 

Hoisting  Michinery  Co.  (^  F.  1) 139 

Beaman,  First  Nat.  Bank  of  Cincinnati  y. 

(K7  F.  729) 17 

BeaTers,  Illinois  CJent.  R.  Co.  y.  (258  F. 

447)    463 

Beer,  Sondheimer  &  Co.,  Appeal  of  (258 

F.  377)   393 

BelL  Caseaden  y.  (257  F.  926) 76 

Berber  BIfg.  Co.  y.  Trussed  Concrete  Steel 

Co.  (257  F.  741) 29 

Bessie,  The  (257  F.  720) 8 

Bii^hamton  R.  Co.,  Westinghouse  EUectric 

ft  BIfg.  Co.  y.  (257  F.  726) 14 

Birmingham  Trust  ft  Sayings  Co.,  United 

States  y.  (258  F.  562) 502 

Blanc  y.  United  SUtas  (268  F.  021) 641 

Blum^  Penn.  Mnt.  Life  Ins.  O.  y.  (258  F. 

901)    621 

Knm,  United  States  Fidelity  ft  Guaranty 

Co.  y.  (258  F.  897) 617 

Bomar,  Thompson  y.  (258  F.  339) 355 

Boone  y.  United  States  (257  F.  963) 113 

Braxos,  The  (258  F.  219) 287 

Bris.  The  (258  F.  989) 671 

Brown    Hoisting    Machinery    Ck>.,    O.    C. 

Barber  Minmg  ft  Fertilizing  Co.  y.  (258 

F.  1)   139 

Bruce,  Simonitsch  y.  (258  F.  331) 347 

BuBard,  The  Addison  E.  (258  F.  180) 248 


Page 


Bums  y.  Escanaba  Traction  (3o.  (257  F. 

Busby,  The 'Leonard  j!  (258*  F.'  489)  \\\\\  465 

CahiU,  The  Wmfield  S.  (258  F.  318) 334 

Carbon  Steel  Co.  y.  Lewellyn  (258  F.  533)  473 

Caseaden  y.  BeU  (257  F.  92^ 76 

Caseaden  y.  O'Connor  (257  F.  930) 80 

Caughman  y.  United  States  (258  F.  434). .  450 
Charleston  ft  W.  C.  R.  Co.  y.  Aiwang  (258 

F.  297)  313 

Chass  y.  United  SUtes  (258  F.  911) 631 

Chicago  lino-Tabler  Co.  of  Chicago,  111., 

Morey  Linotyping  CJo.  of  Chicago,  HI.,  v. 

(258  F.  888) 608 

Chin  Fong  v.  White  (258  F.  849) 569 

Christensen,   National   Brake    ft    Electric 

Co.  V.  (258  F.  880) 600 

Cincinnati  Traction  Co.  y.  Cole  (258  F. 

169)    237 

City  of  Paducah   y.  Paducah  Water  Co. 

(258  F.  20) 158 

C.  Jutte  ft  (3o..  In  re  @58  F.  422) 438 

aark  y.  United  States  (258  F.  437) 453 

Clyde  Lighterage  Co.  y.  Pennsylyania  R. 

Co.  (258  F.  116) 202 

Cohn  y.  United  SUtes  (258  F.  355) 371 

CJole,  Cincinnati  Traction  Co.  y.  (258  F. 

1*)    237 

Combined  Locks  Paper  Co.   y.  Pusey  ft 

Jones  Co.  (258  F.  989) 661 

Concrete  Steel  Ck>.,  Vandenburgh  y.  (258 

F.  143)  138 

Coronado  Coal  Co.,  United  Mine  Workers 

of  America  y.  (268  F.  829) 549 

Coulby,  United  SUtes  y.  (258  F.  27) 165 

Crabb,  Watts  y.  (257  F.  717) 5 

Cranston,  Kaufman  Department  Stores  y. 

(258  F.  917) 637 

Curran,  American  Realty  Co.  y.  (258  F. 

118)    204 

Daniel  McAllister,  The  (258  F.  549) 489 

Dayton  Mfg.  Co.,  Edwards  y.  (257  F.  980)  130 
De  Laski  ft  Thropp  Circular  Woyen  Tire 
(3o..  Miller  Rubber  Co.  y.  (257  F.  733)    21 

Dickinson,  Huntington  y.  (258  F.  431) 447 

Dodge  y.  United  SUtes  (258  F.  300) 316 

Eberle-Albrecht  Flour  Co.,  Setton  y.  (258 

F.  905)  625 

Edward  Glllen  Dock,  Dredge  ft  Construc- 
tion Co^  Williams  y.  (258  F.  691) 531 

Edward   Rutledge  Timber  Co.,  Farrell  y. 

(258  F.  161) 229 

Edwards  y.  Dayton  Mfg.  Co.  (257  F.  980)  130 
Edwards  y.  Umted  SUtes  (258  F.  980) ...  671 
Egner  y.  Parshelsky  Bros.  (258  F.  238). . .  304 

Kliis  y.  Reed  (258  F.  919) 63i^ 

Empire  Fuel  (Jo.  y.  Lyons  (257  F.  890)..     40 


(be) 


Digitized  by  CjOOQ iC 


1G9  C.  C.  A.  REPORTS 


Page 
Esoanaba  Traction  Co.  t.  Burns  (257  F. 

898)    48 

Evan«,  LouisviUe  &  N.  R.  Ck>.  v.  (268  F. 

989)   671 

Farrell  t.  Edward  Rutledge  Timber  Co. 

(258  F.  161) 229 

Federal  Trade  Commission  y.  Grata  (258 

F.  314)  830 

Federal  Trade  Commission,  Sears,  Roe- 
buck &  Co.  V.  (258  F.  807) 323 

Fellows  V.  National  Can  Co.  (257  F.  970)  120 
Fidelity   &   Casualty   Co.    of   New   York, 

United  States  y.  (258  F.  444) 460 

First  Nat.  Bank  of  Cincinnati  y.  Beaman 

(257  F.  729) 17 

Fitter  v.  United  States  (258  F.  567) 507 

Fleming,  Monte  Rico  Min.  &  Mill.  Co.  t. 

(258  F.  106) ., 192 

Fletcher,  Proyident  Life  &  Trust  Co.  t. 

(258  F.  583) 523 

Foote,  In  re  (258  F.  238)1 304 

Ford  Motor  Co.,  Hotel  Woodward  Co.  y. 

(258  F.  822)T. 338 

Forged  Steel  Wheel  Co.,  Lewellyn  y.  (258 

F.  533)  7.........  473 

Gage  Roller  MiUs,  In  re  (258  F.  59&) 541 

Ganoga,  The  (257  F.  720) 8 

Gearin,  Miller  y.  (258  F.  225) 293 

GiU  y.  Hale  &  Kilbnm  Co.  (257  F.  906). .  56 
Gillen  Dock,  Dredge  &  Construction  Co., 

Williams  y.  (258  F.  591) .531 

Gilson  y.  United  States  (258  F.  588) 528 

Goldstein  y.  United  States  (258  F.  908). . .  628 
Gordon  Dry  Gin  Co.  y.  Righeimer  (258  F. 

925)    645 

Grancourt  y.  United  States  (258  F.  25)..  163 
Grati.  Federal  Trade  Commission  y.  (258 

F.  314) 330 

Grat*  y.  McKee  (258  F.  335) 351 

Gribble,  Appeal  of  (258  F.  422) 438 

Hale  &  Kilbum  Co.,  GiU  v.  (257  F.  906). .  56 
HalloweU  y.  United  States  (258  F.  237) . .  303 
Halstead,  Virginian  R.  Co.  y.  (258  F.  428)  444 
Hanson  y.  Royal  Ins.  Co.  (257  F.  715). . .  3 
Hayes  Wheel  Co.  y.  American  Distributing 

Co.  (257  F.  881) T    31 

Hedges,  The  Ira  M.  (258  F.  318) 334 

HeUer.  Hirsh  &  Co.,  In  re  (258  F.  208). .  276 
Herold  y.  Herold  China  &  Pottery  Co.  (257 

F.  911) 61 

Herold  China  &  Pottery   Co.,  Herold  t. 

(257  F.  911) :..... 61 

Hickson  y.  United  States  (258  F.  867) 587 

Hotel  Woodward  Co.  y.  Ford  Motor  Co. 

(258  F.  322) 338 

Howard  v.  Leeto  (257  F.  918) 68 

Hudford  Co.  of  New  York,  In  re  (257  F. 

722)    10 

Huntington  y.  Dickinson  (258  F.  431) 447 

Ideal  Novelty  &  Toy  Co.  y.  Majestic  Doll 
Co.  (258  F.  141) 227 

Illinois  Cent  R.  Co.  y.  Beavers  (258  F. 
447)     463 

Interatate,    The    (259   F.    923) 643 


Page 

Ira  M.  Hedges,  The  (258  F.  818) 334 

Iron  Molders'  Union,  Local  No.  68,  v.  Nilea- 

Bement-Pond  Ck>.  (258  F.  40S) 424 

lasenhuth  v.  Qrkpatrick  (258  F.  293). •••  dOO 

James  Roy,  The  (258  F.  81) 167 

Jarmulowsky,  In  re  (258  F.  231) 297 

J.  C.  Reichert,  The  (258  F.  81) 167 

Jeung  Bock  Hong  v.  White   (258  F.  23)  161 

John  L.  Wade,  The  (258  F.  318) 334 

Jones,  Stennick  v.  (258  F.  990) 671 

Jutte  &  Co.,  In  re  (258  F.  422) 438 

Kaufman  Department  Stores  v.  Cranston 

(258    F.    917) 637 

Kelly  v.  United  States  (258  F.  392)....  408 

Kennebec  The  (258  F.  222) 290 

Kirkpatrick,  Issenhnth  v.  (258  F.  293) ....  909 
Knappenbnrg  v.   Rowan    (258   F.   121)..  207 
Koppers  Co.,  Otto  Coking  (Jo.  v.  (258  F. 
m)    208 

Laffoon,  Simpson  v.  (258  F.  229) 539 

Lederer  v.  Penn  Mut  life  Ins.  Co.  (258  F. 

81)     167 

Lederer,  Worth  Bros.  Co.  v.  (258  F.  533)  473 

Leete,  Howard  v.  (257  F.  918) 68 

Leonard  J.  Busby,  The   (258  F.  439)....  455 

Levengston,  Plunkett  v.  (258  F.  889) 609 

LeweUyn,  Carbon  Steel  Co.  v.  (258  F.  533)  473 
Lewellyn  v.  Forged  Steel  Wheel  Co.  (258 

F.    533)     473 

Lipman,  Wolfe  &  Co.  v.  PhoBnix  Assur.  Co. 

(258  F.  544)    484 

Lippincott,  Todd  v.  (258  F.  205) 273 

Lloyd,  New  York  Cent  R.  Co.  v.  (258  F. 

Ill)  197 

Lloyd  Mfg.  Co.,  Nelson  v.  (257  F.  738) . .  26 
Louisville  &  N.  R.  Co.  v.  Evans  (258  F. 

989)  671 

Lyons  v.  Empire  Fuel  Co.  (257  F.  890) . .     40  * 

McAllister.  The  Daniel  (258  F.  549)....  489 
Mackay,  Norma  Mining  Co.  v.  (258  F.  914)  634 
Mackay,  Norma  Mining  Co.  v.  (258  F.  991)  672 

McKee.  Grati  v.  (258  F.  335) 851 

Mahanoy,  The    (258  F.  114)    200 

Majestic  Doll  Co.,  Ideal  Novelty  &  Toy  Co. 

V.  (258  F.  141)   227 

Manners  v.  Morosco  (258  F.  557) 497 

Meyer  v.  United  States  (258  F.  212) ....  280 

MiUer  y.  Gearin  (258  F.  225) 293 

MUer  v.  Williams   (258  F.  216) 284 

Miller  Rubber  Co.  v.  De  Laski  &  Thropp 

arcular  Woven  lire  Co.  (257  F.  733) . .  21 
Mississippi   Valley  Trust   Co.   v.   Railway 

Steel  Spring  Co.  (258  F.  346) 862 

Monte  Rico  Min.  &  Mill.  Co.  v.  Fleming 

(258  F.  106) 192 

Montgomery  v.  Pacific  Electric  R.  Co.  (258 

F.    382) 398 

Moran  v.  Morgan  (258  F.  234) 300 

Morey  Linotyping  Co.  of  Chicago,  111.,  v. 

Chicago  Lino-Tabler  Co.  of  Chicago,  HI. 

(258  F.  888) 608 

Morgan,  Moran  y.  (258  F.  234) 300 

Morosco,  Manners  v.  (258  F.  557)......  497 

Morristown,  The   (258  F.  989) 671 

Motridge,  In  re  (258  F.  229) 539 

Moynihan,  United  SUtes  v.  (258  F.  529) . .  469 


Digitized  by  CjOOQ iC 


CASES  REPORTEID 


Page 
Hanson  S.  8.  line,  Prebensens  DampskibB- 
8€lBkab€t  A/S.  ▼.  (258  F.  227) 206 

Nttional  Brake  Sc  Electric  Co.  ▼.  Christen- 

sen  (258  P.  880) 000 

National  Can  Co.,  FeUows  v.  (257  F.  970)  120 
National  Metal  Edge  Box  Co.  y.  Agostini 

(258   P.  109) 195 

Nelson  ▼.  Lloyd  ^ffg.  Co.  (257  F.  738) ....  26 
New  York  Central  No.  28,  The  (258  F.  553)  493 
New  York  Cent.  R.  0>.  v.  lioyd  (258  F. 

Ill) 197 

Niagara  Transit  Co.  y.  Northwestern  Fuel 

Co.    (258  P.  893) 613 

NUes-Bement-Pond  Co.,  Iron  Molders'  Un- 
ion, Local  No.  68,  y.  (258  P.  408) 424 

Niawonger,  YoaUey  y.  (258  F.  16) 154 

Norfolk   Bank   for   Sayings   &  Trusts   y. 

Whipple  (258  P.  990) 647 

Norma  Mining  Co.  y.  Mackay  (258  F.  914)  634 
Norma  Mining  Co.  y.  Mackay  (258  F.  991)  672 

North  America,  The  (258  F.  923) 643 

Northwestern  Fuel  Co.,  Niagara  Transit 
Co.  T.  (258F.893) 613 

(yBrien,  The  Thomas  J.  (257  P.  72» . ...  16 
O.  C  Barber  Mining  &  Fertilizing  Co.  y. 

Brown  Hoisting  Machinery  Co.  (258  P.  1)  139 

O'Connor,  Caacaden  y.  (257  F.  930) 80 

Oklahoma  City  y.  Orthwein  (268  F.  190) . .  258 
Orthwein,  Oklahoma  City  y.  (258  F.  190)  258 
Otto  Coking  Co.  y.  Koppers  (Do.  (258  F. 

122)     208 

Pacific    Electric   R    Co.,   Montgomery   v. 

(258  P.  382) 398 

Padncah  v.  Paducah  Water  Co.  (258  P.  20)  158 
Padocah  Water  Co.,  C^ty  of  Paducah  y. 

(258  P.   20) 158 

Parabdsky  Bros.,  Egner  y.  (258  P.  238). .  304 
Patapsco  Ship  Ceiling  &  Steyedore  Co.  y. 

Siebert    (258   P.   990) 134 

Patton  y.  Star  MUl  &  Elevator  Co.  (258  P. 

599)   541 

Penn  Mnt.  Life  Ins.  Co.  y.  Blum  (258  P. 

901)     621 

Penn  Mnt.  Life  Ins.  Co.,  Lederer  y.   (258 

F.    81)     107 

Pennaylyania  R.  Co.,  Clyde  Lighterage  Co. 

y.  (258  F.  116) 202 

Penn^lyania  B.  Co.  y.  Swift  &  Co.  (258 

P.    289) 806 

Perth  Amboy,  The  (257  P.  728) 16 

Phelps,  In  re   (257  P.  726) 14 

Pbflenix  Assur.  Co.,  Lipman,  Wolfe  &  Co. 

y.  (258  P.  544) 484 

PUmkett  y.  Leyengston  (258  F.  889) ....  609 
Post,  Public  Seryice  Electric   Co.  y.  (257 

F.   933) 83 

Prebensens     Dampskibsselskabet    A/S    y. 

Munson  8.  S.  Line  (258  P.  227) 295 

Provident  Life  &  Trust   Co.   v.    Fletcher 

(258  P.  583) 523 

P.  R.  R  No.  8,  The  (258  P.  923) 643 

PuWic  Service  Electric  Co.  y.    Post    (257 

P.   933) 83 

Posey  &  Jones  Co.,  Combined  Locks  Pa- 
per Co.  y.  (258  P.  989) 661 


Page 

Bader  y.  Star  Mill  &  Eleyator  Co.  (258  P. 

599)    Ml 

Bailway  Steel  Spring  Co.,  Mississippi  Val- 
ley Trust  Co.  y.  (258  F.  346) 362 

Beed,  Ellis  y.  (258  P.  919) 639 

Beichert,  The  J.  C.  (258  F.  81) 167 

Beilly,  In  re  (258  P.  121) 207 

Rieta  y.  United  States  (257  P.  731) 19 

Bigheimer,  Gordon  Dry  Gin  Co.    y.   (258 

P.    925). 645 

Bosabel,  The  (258  P.  238) 304 

Bowan,  Knappenburg  y.  (258  P.  121) 207 

Boy,  Tie  James  (258  P.  81) 167 

Boyal  Ins.  Ck).,  Hanson  v.  (257  F.  715) ...       3 
Butherford  y.  United  States  (258  P.  855) .  575 
Butledge  Timber  Co.,  Farrell  y.  (268   P. 
161)    '. \ 229 

Safe  Inyestment  Gold  Mining  Co..  United 

States  y.  (258  P.  872) 592 

St  Paul  Fire  &  Marine  Ins.  Co.,  Snare  & 

Triest  Co.  y.  (258  P.  425) 441 

Sales  y.  United  States   (258  F.  597) 537 

Scandinayia   Belting   Co.   y.    Asbestos    & 

Bubber  Works  of  America  (257  P.  937) .  87 
Schloss  V.  United  States  (258  P.  212) ...  280 
Schumann  y.  United  States  (258  P.  233) . .  299 
Seaboard  &  Gulf  S.  S.  Co.  y.    Baltimore 

Dry  Docks  &  Ship  Bldg.  Co.   (258    P. 

^222) 290 

Sears,  Boebuck  &  Co.  y.  Federal    Trade 

Commission  (258  P.  807). 323 

Setton  V.  Eberle-Albrecht  Flour  Co.   (258 

P.    905) 625 

Shilter  v.  United  States  (257  P.  724) 12 

Siebert,  Patapsco  Ship  Ceiling  &  Steyedore 

Co.  y.  (258  P.  990) 134 

Silyer  &  Co.  y.  S.  Stemau  &  Co.  (258  P. 

^448) 464 

Simonitsch  y.  Bruce  (258  P.  331) 347 

Simpson  y.  Laifoon  (258  F.  229) 539 

Smiling  y.  United  States  (258  P.  235) 301 

Snare  &  Triest   Co.  v.  St    Paul    Fire   & 

Marine  Ins.  Co.  (258  P.  425) 441 

Southern  Pac.  Co.  y.  Steyens  (258  P.  165)  233 

Spector,  In  re  (258  F.  231) 297 

S.   Stemau  &  Co.,  Silver  &  Co.  y.   (258 

P.    448) 464 

Standard  Home  Co.,  In  re  (258  P.  562) ...  502 
Star  MiU  &  Elevator  Co.,  Patton  v.  (258 

P.    599) 541 

Star  Mill  &  Elevator  Co.,  Bader  y.    (258 

P.    599) :...  541 

Stennick  v.  Jones  (258  F.  990) 671 

Stemau  &  Co.,   Silver  &  Co.  v.   (258  F. 

^448) 464 

Stevens,  Southern  Pac  Co.  v.  (258  P.  165)  233 

Suffolk,  The  (258  P.  219) 287 

Sullivan  v.  United  States  (258  F.  236) 302 

Swift  &  CJo.,  Pennsylvania  B.  Co.  v.    (258 

P.    289) 305 

Tama  Miyake   v.  United    States    (257    P. 

732) 20 

Texas  &  P.  B.  Co.,  Armour  &  Co.  v.  (258 

F.    185) 253 

Thomas  J.  O'Brien,  The  (257  P.  728) 16 

Thompson  v.  Bomar  (258  F.  339) 355 

Thompson  v.  United  States  (258  P.  196).  264 
Todd  V.  Lippincott  (258  F.  205) 273 


Digitized  by  CjOOQ iC 


Xtl 


109  C.  C.  A.  REPORTS 


Page 
Trussed  Concrete  Steel  €•.,  Bergw  Mfg. 

Co.  T.  (257  F.  741) 29 

Turner,  AUen  t.  (25S  F.  180) 248 

United  Mine  Workers  of  America  T.   Cor- 

onado  Coal  Co.  (258  F.  829) 548 

United  States,  Aserson  v.  (^258  F.  212) ...  280 
United    States   v.   Birmingham    Trust    & 

Sayings  Co.  (258  F.  562) 502 

United  States,  Blanc  v.  (258  F.  921) 641 

United  States,  Boone  t.  (257  F.  96ft) 118 

United  States,  Caughman  y.  (258  F.  434) .  450 
United  States,  Chass  y.  (258  F.  911)....  631 

United  States,  Clark  v.  (258  F.  437) 453 

United  States,  Cohn  y.  (258  F.  355) 871 

United  States  y,  Coulby  (258  F.  27) 165 

United  States,  Dodge  y.  (258  F.  300) 316 

United  States,  Edwards  y.  (258  F.  989) ...  671 
United  States  y.  Fidelity  &  Casualty  Co.  of 

New  York  (258  F.  444) 460 

United  States,  Fitter  v.  (258  F.  567) 507 

United  States,  Gilson  y.  (258  F.  588) 528 

United  States,  Goldstein  v.  (258  F.  908) . .  628 
United  States,  Grancourt  y.  (258  F.  25) . .  163 
United  States,  HalloweU  v.  (258  F.  237) . .  803 
United  States,  Hickson  y.  (258  F.  867) ...  587 

United  States,  Kelly  y.  (258  F.  392) 408 

United  States,  Meyer  y.  (258  F.  212) 280 

United  States  y.  Moynihan  (258  F.  529) . .  469 

United  States,  Rietz  y.  (257  F.  731) 19 

United  States,  Butherford  y.  (258  F.  855) .  575 
United    States    y.  Safe    Inyestment    Gold 

Mining  Co.   (258  F.  872) 592 

United  States,  Sales  y.  (258  F.  597) 537 

United  States,  Schloss  y.  (258  F.  212) 280 

United  States,  Schumann  y.  (258  F.  238) . .  299 
United  States,  Shilter  y.  (257  F.  724) ...  12 
United  States,  Smiling  y.  (258  F.  235) ...  301 


Page 
United  States,  SuUinui  r.  (258  F.  236) ...  302 
United  States,  Tama  Miyake  y.    (257    F. 

732)     20 

United  States,  Thompson  y.  (258  F.  196) .  264 
United  States  y.  Valley  Land  &  Investment 

Co.  (258  F.  93) 179 

United  States,  West  y.  (258  F.  413) 429 

United  States  Fidelity  &  Guaranty  Co.  y. 

Blum  (258  F.  897) 617 

Valley  Land  &  Inyestment  Co.,  United 
States  y.  (258  F.  93) 179 

Vandenburgh  y.  Concrete  Steel  Co.  (258 
F.    143) 133 

Virginian  R.  Co.  y.  Halstead  (258  F.  428) .  444 

Wade,  The  John  L.  (258  F.  818) 834 

Watts  y.  Crabb  (257  F.  717) 5 

West  y.  United  States  (258  F.  413) 429 

Westinghouse  Electric  &  Mfg.  Co.  v.  Bing- 

hamton  R.  Co.  (257  F.  726) 14 

Westmeath.  The  (258  F.  446) 462 

Whipple,    Norfolk    Bank   for    Sayhigs    & 

Truste  y.  (258  F.  990) 647 

White,  Chin  Fong  y.  (258  F.  849) 569 

White,  Jeung  Bock  Hong  y.  (258  F.  23) . .  161 
Williams  y.  Edward  Gillen  Dock,  Dredge 

&  Construction  Co.  (258  F.  591) 531 

Williams,  Miller  y.  (258  F.  216) 284 

Wmfield  S.  CahiU,  The  (258  F.  318) 334 

Woodside,  Arbitman  y.  (258  F.  441) 457 

Worth  Bros.  Co.  y.  Lederer  (258  F.  533)  473 

Youtsey  y.  Niswonger  (258  F.  16) 154 

Zajkowski  y.  American  Steel  &  Wire   Co. 

(258  F.  9) 147 

Zaikin,  PetiUon  of  (257  F.  722) 10 


Digitized  by  CjOOQ iC 


CASES  REPORTED 


ARRANGED  UNDER  THEIR  RESPECTIVE  CIRCUITS 


SECOHD  CnBCUlT* 


Page 


Adah,  The  (258  F.  377) 398 

Afency  of  Canadian  Car  &  Foundry  Co.  T. 

American  Can  Co.  (258  F.  363) 379 

American   Realty  Co.  ▼.   Corraa  (258  F. 

U8)    204 

Aurora,  The  (258  F.  439) 465 

Beer,  Sondheimer  &  Oo.»  Appeal  of  (258 

F.  377)   393 

Besae,  The  (257  F.  720) 8 

Brasoa.  The  (258  F.  219) 287 

Bria,  The  (258  F.  989) 671 

Bn^,  The  Leonard  J.  (258  F.  439) 455 

CahiU,  The  Winfield  8.  (268  F.  318) 334 

Clrde  Liehterage  Co.  t.  Pennsylvania  R. 

Co.  (258  F.  116) 202 

Cohn  T.  United  States  (258  F.  355) 371 

Daniel  McADister,  The  (258  F.  549) 489 

Dodge  y.  United  SUtes  (258  F.  800) 316 

^Der  T.  Parshelsky  Bros.  (258  F.  238). . .  304 
Federal  Trade  Commiaaion  r.  Gratz  (258 

F.  314)   330 

Fitter  t.  United  States  (2SiS  F.  567) 607 

Foote,  In  re  (258  F.  238) 304 

Ganoga,  The  (257  F.  720) 8 

Gaaon  T.  United  States  (258  F.  588) 528 

Hedgea,  The  Ira  M.  (258  F.  318) 334 

HeUer,  Hirsh  &  C^..  In  re  (258  F.  208) . .  276 
Hotel  Woodward  Co.  ▼.  Ford  Motor  (>>. 

(258  F.  322) 338 

Hndford  Co.  of  New  York,  In  re  (257  F. 

722)    10 

Meal  Norelty  &  Toy  Co.  v.  MajesUc  Doll 

Co.  (258  F.  141) 227 

Interatate,    The    (25S    F.    923) 643 

Ira  M.  Hedges,  The  (258  F.  318) 334 

James  Roy.  The  (268  F.*81) 167 

Jarmolowsky,  In  re  (258  F.  231) 297 

J.  C.  Reichert,  The  (258  F.  81) 167 

John  1m  Wade,  The  (258  F.  318) 334 

Kaappenborg   ▼.   Rowan    (258   F.    121) . .  207 

Leonard  J.  Busby,  The   (258  F.  439) 455 

MeAllister,   The  Daniel   (258  F.  549) 489 

Mahanoy,   The    (258  F.   114)    200 

Hsnners  ▼.  Morosco  (258  F.  667) 497 

^       Moran  ▼.  Morgan  (258  F.  234) 300 

Morriatown.  iTie   (258  F.  989) 671 

Nstional  Metal  Edge  Box  Co.  t.  Agostini 

^  (258  F.   109) 196 

New  York  Central  No.  28,  The  (258  F.  553)  493 
New  York  Cent.  R.  CJo.  v.  Uoyd  (258  F. 

Ul) 197 

North  America,  The  (268  F.  923) 643 

O^riea,  The  Thomas  J.  (267  F.  728). . . .     16 
Perth  Amboy,  The  (257  F.  728) 16 


Page 

Phelps,  In  re  (267  F.  726) 14 

Prebensens     Dampskibsselskahet    A/S    v. 

Munson  S.  S.  Line  (258  F.  227) 295 

ProTident  Life  &  Trust   Co.    v.    Fletcher 

(258  F.  583) 523 

P.  R.  R.  No.  8,  The  (258  F.  923) 643 

Reichert,  The  J.  C.  (258  F.  81) 167 

Reilly,  Inre  (258  F.  121) 207 

Rosabel,  The  (268  F.  238) 804 

Roy.  The  James  (268  F.  81) 167 

Rutherford  t.  United  States  (268  F.  855) .  675 
Scandinavia   Belting   Co.   y.    Asbestos    & 

Rubber  Works  of  America  (257  F.  987) .     87 

SUver  &  Co.  ▼.  8.  Sternau  &  Co.  (258  F. 
448\     ^  ^  ^  ^  4^ 

Snare  &  Triest '  Co.*  v!  'St*  Paul '  Fire  *  & 

Marine  Ins.  Co.  (268  F.  '^5) •.  441 

Spector,  In  re  (268  F.  231) 297 

Suffolk,  The  (268  F.  219) 287 

Thomas  J.  O'Brien,  The  (267  F.  728) ....  16 
Vandenburgh  y.  Concrete  Steel  Co.    (258 

F.    143) 138 

Wade.  The  John  L.  (258  F.  818) 334 

Westinghouse  Electric  &  Mfg.  (3o.  y.  Bhig- 

hamton  R  Co.  (257  F.  728) 14 

Westmeath,  The  (258  F.  446L. 462 

Winfield  S.  CahilL  The  (258  F.  318) 334 

Zalkin,  Petition  of  (257  F.  722) 10 


THIRD  OIBOITZT. 

Adriatic  The  (258  F.  902) 622 

Carbon  Steel  Co.  y.  LeweDyn  (258  F.  533)  473 
Chass  y.  United  States  (258  F.  911).....  631 

C.  Jutte  &  (3o.,  In  re  (258  F.  422) 438 

CJlark  y.  United  States  (258  F.  437) 453 

Gribble,  Appeal  of  (258  F.  422) 438 

Jutte  &  Co.,  In  re  (258  F.  422) 438 

Kaufman  Department  Stores  y.  Cranston 

(258    F.    917) 637 

Lederer  y.  Penn  Mut.  Life  Ins.  Co.  (258  F. 

81)     167 

Lewellyn  y.  Forged  Steel  Wheel  Co.  (258 

F.    &iS) 473 

Otto  Coking  (Jo.  y.  Koppers  Co.  (258  F. 

122)    208 

Pennsylvania  R.  Co.  y.  Swift  &  Co.  (258 

F.    289) 305 

Public  Service  Electric  Co.  y.    Post    (257 

F.    933) 83 

Todd  y.  Lippincott  (258  F.  205) 273 

United  States  y.  Fidelity  &  Casualty  Co.  of 

New  York  (258  F.  444) 460 

United  States  y.  Moynihan  (258  F.  529)..  469 
Worth  Bros.  Co.  y.  Lederer  (258  F.  633)  473 


16QCCJL 


(xiu) 


Digitized  by  CjOOQ iC 


XIV 


169  C.  C.  A.  REPORTS 


FOURTH  OIBCnTIT. 

Page 

Arbitman  v.  Woodside  (258  F.  441) 457 

Caugbman  r.  United  States  (258  F.  434). .  450 
Cbarleston  &  W.  C.  R.  Go.  y.  Alwang  (258 

F.  297)  313 

Edwards  v.  United  States  (258  F.  989)...  671 

Hickson  v.  United  States  (258  F.  867) 587 

Huntington  y.  Dickinson  (258  F.  431) 447 

Kennebec,  Tbe  (258  F.  222) 290 

MiUer  v.  WiUiams  (258  F.  216) 284 

Norfolk   Bank   for   Sayings   &  TrusU   y. 

Whipple  (258  F.  990) 647 

Patapsco  Ship  Ceiling  &  Steyedore  Co.  y. 

Slebert    (258   F.   TOO) 134 

Seaboard  &  Gulf  S.  S.  Co.  y.    Balthnore 

r^  Docks  &  Ship  Bldg.  Co.   (258    F. 

Smiline  V.  UniVed*  States  '(258  F.*285) ! ! ! !  301 
YirginSm  R.  Co.  y.  Halstead  (258  F.  428) .  444 

FIFTH  CIRCUIT* 

Addison  B.  Bullard,  The  (268  F.  180) . . . .  248 

Allen  y.  Turner  (258  F.  180) 248 

Armour  &  Co.  y.  Texas  &  P.  R.  Co.  (258 

F.  185)   253 

BuUard,  The  Addison  B.  (258  F.  180). . . .  248 
minoia  Cent  R.  Co.  y.  Beayers  (258  F. 

447)    463 

Standard  Home  Co.,  In  re  (258  F.  562) ...  502 
United   States  y.   Birmingham    Trust    & 

Sayings  Co.  (258  F.  562) 502 

SIXTH  CIRCUIT* 

Barber  Mining  &  Fertilizing  Co.  y.  Brown 
Hoisting  Machinery  Co.  (258  F.  1) 139 

Berger  Mfg.  Co.  y.  Trussed  Concrete  Steel 

Co.  (257  F.  741) 29 

Burns  y.  Bscanaba  Traction  Co.  (257  F. 
gQg\    4g 

Cincinnati '  Traction  Co!  *  v.*  "Coie  *  (258  '  F. 

169)    237 

City  of  Paducah  y.  Paducah  Water  Co. 

(258  F.  20) 158 

Edwards  y.  Dayton  Mfg.  Co.  (257  F.  980)  130 
Bmpire  Fuel  Co.  y.  Lyons  (257  F.  890)..  40 
Bscanaba  Traction  Co.  y.  Bums  (257  F. 

898)  48 

FeUows  v.*  National  Can  Co!  '(257  f!  970)  120 
First  Nat.  Bank  of  Cincinnati  y.  Beaman 

(257  F.  729) 17 

Om  y.  Hale  &  Kilbum  Co.  (257  F.  906). .  56 
Hanson  y.  Royal  Ins.  Co.  (257  F.  715)...  3 
Hayes  Wheel  Co.  y.  American  Distributing 

Co.  (257  F.  881) 31 

Herold  y.  Herold  China  &  Pottery  Co.  (257 

F.  911)  61 

Howard  y.  Leete  (257  F.  918). 68 

Iron  Molders*  Union,  Local  No,  68,  y.  Niles- 

Bement-Pond  Co.  (258  F.  408) 424 

Kelly  y.  United  States  (258  F.  392) 408 

Louisyille  &  N.  R  Co.  y.  Eyans  (258  F. 

989)  671 

Lyons  y.  Empire  Fuel  Co.  (257  F.  890) . .  40 
Miller  Rubber  Co.  y.  De  I^ki  &  Thropp 

Circular  Woven  Tire  Co.  (257  F.  733) . .  21 
Nelson  y.  Lloyd  Mfg.  Co.  (257  F.  738) . ...  26 
O.  C.  Barber  Mining  &  Fertilizing  Co.  y. 

Brown  Hoisting  Machinery  Co.  (258  F.  1)  139 


Page 

Paducah  y.  Paducah  Water  Co.  (258  P.  20)  158 

United  States  y.  Coulby  (258  F.  27) 165 

West  y.  United  States  (258  F.  413) 429 

Williams  y.  Edward  Gillen  Dock,  Dredge 

&  CJonstruction  Co.  (258  F.  591) 531 

Youtsey  y.  Niswonger  (258  F.  16) 154 

Zajkowskl  y.  American  Steel  &  Wire   Co. 

(258  F.  9) 147 

SEVENTH  CIRCUIT* 

Aserson  y.  United  States  (258  F.  212) 280 

Combined  Locks  Paper  Co.   y.  Pusey  & 

Jones  Co.  (258  F.  98?) 661 

Gordon  Dry  Gin  Co.  y.  Kigheimer  (258  F. 

925) 645 

Meyer  y.  United  States  (258  F.  212) 280 

Morey  Linotyping  Co.  of  Chicago,  111.,  y. 

Chicago  lino-Tabler  Co.  of  Chicago,  BL 

(258  F.  888) 608 

National  Brake  &  Electric  Co.  y.  Christen- 

sen  (258  F.  880) 600 

Niagara  Transit  Co.  y.  Northwestern  Fiiel 

Co.   (258  F.  893) 613 

Plunkett  y.  Levengston  (258  F.  889) 609 

Schloss  y.  United  States  (258  F.  212) ...  280 
Sears,  Roebuck  &  Co.  y.  Federal   Trade 

Commission  (258  F.  807) 323 

EIGHTH  CIRCUIT. 

Boone  y.  United  States  (257  F.  963) 113 

Gage  Roller  Mills,  In  re  (258  F.  599) 541 

Grat*  y.  McKee  (258  F.  335) 351 

Issenhuth  y.  Kirkpatrick  (258  F.  293) 309 

Mississippi   Valley  Trust  Co.  y.  Railway 

Steel  Spring  Ck).  (258  F.  346) 862 

Monte  Rico  Min.  &  MilL  Co.  y.  Fleming 

(258  F.  106) 192 

Oklahoma  City  y.  Orthwein  (258  F.  190) . .  258 
Patton  y.  Star  MiU  &  Elevator  Co.  (258  F. 

599) 541 

Rader  y.  Star  MiU  &  Eleyator  Co.  (258  F. 

599) 541 

Rietx  y.  United  States  (257  F.  731) 19 

Sales  y.  United  States   (258  F.  597) 537 

Schumann  y.  United  States  (258  F.  233). .  299 
Setton  V.  Eberle-Albrecht  Flour  Co.   (258 

F.    905) 625 

Simonitsch  y.  Bruce  (258  F.  331) 347 

SuUiyan  y.  United  States  (258  F.  236) 302 

Thompson  y.  Bomar  (258  F.  339) 355 

Thomnson  y.  United  States  (258  F.  196) .  204 
United  Mine  Workers  of  America  y.   Cor- 

onado  Coal  Co.  (258  F.  829) 549 

United    States    y.  Safe    Investment    Gold 

Mining  Co.   (258  F.  872) 592 

United  States  y.  Valley  Land  &  Investment 

Co.  (258  F.  93) 179 

NntTH  CIBCUIT. 

Blanc  y.  United  States  (258  F.  921) 641 

Cascaden  y.  Bell  (257  F.  926) 76 

Cascaden  y.  O'Connor  (257  F.  930) 80 

Chin  Fong  y.  White  (258  F.  849) 569 

EUis  y.  Reed  (258  F.  919) 63l> 

Farrell  y.   Edward  Rutledge  Timber  Co. 

(258  F.  161) 229 


Digitized  by  CjOOQ iC 


CASB8  REPORTED 


XV 


Page 
Goldstein  t.  United  States  (258  F.  008) ...  628 
Grancourt  ▼.  United  Stotes  (258  F.  25)..  163 
HtUoweU  ▼.  United  States  (258  F.  237)..  303 
Jeung  Bock  Mong  ▼.  White  (268  F.  23)  161 
lipman,  Wolfe  &  Co.  y.  Pbceniz  Assur.  Co. 

1258  F.  544)    484 

Miller  v.  Gearin   (258  F.  ?25) 298 

Montgomery  ▼.  Pacific  Electric  R.  Co.  (258 

F.    382) 398 

Motridge.  In  re  (258  F.  229) 539 

Norma  Mining  Co.  y.  Mackay  (258  F.  914)  634 
Norma  Mining  Co.  v.  Macluiy  (258  F.  991)  672 


Page 
Penn  Mut  life  Ins.  Co.  ▼.  Blum  (258  F. 

901)    621 

Shilter  v.  United  States  (257  F.  724) ....     12 

Simpson  t.  Laifoon  (258  F.  229) 539 

Southern  Pac.  Co.  y.  Steyens  (258  F.  165)  233 

Stennick  y.  Jones  (258  F.  990) 671 

Tama  Miyake   y.  United    States    (257    F. 

732)    20 

United  States  Fidelity  &  Guaranty  Co.  y. 

Blum  (258  F.  897) 617 

Wattoy.  Crabb  (267  F.  717) 6 


CASES  PASSED  UPON 

Cases  in  the  United  States  Cibcttit  Coubts  or  Appeals  which  have  been 
Passed  xtpon  bt  the  Supreme  Coubt  or  the  United  States 


Armonr  &  Co.  y.  Texas  &  P.  B.  Co.,  169  C.  C. 
A-  253.  Writ  of  certiorari.  Certiorari  de- 
nied, Noyember  17,  1919,  40  S.  Ct.  56. 

Asbestos  &  Bubber  Works  of  America  y. 
Scandinayian  Belting  Co.,  169  C.  C.  A.  87. 
Writ  of  certiorari.  Certiorari  denied,  June 
9,  1919.  39  S.  Ct.  494. 

Boone  y.  U.  S.,  169  C.  C.  A.  113.  Writ  of 
certiorari.    Certiorari  denied,  June  9,   1919, 

39  S.  Ct.  495. 

Carbon  Steel  Co.  y.  Lewellen,  169  C.  C.  A.  47a 
Writ  of  certiorari.  Certiorari  granted,  Oc- 
tober 20,  1919,  40  S.  Ct  15,  2!W  U.  S.  657, 
64  L.  Ed.  — 

ChsLss  y.  U.  S.,  169  C.  C.  A.  631.  Writ  of  cer- 
tiorari.   Certiorari  denied.  October  13,  1919, 

40  S.  Ct.  12,  250  U.  S.  665,  64  L.  Ed.  — . 
Chin  Fonr  y^  White,  169  C.  C.  A.  569.    Writ 

of  certiorari  Certiorari  granted.  October 
20,  1919,  40  S.  Ct  14,  2»)  U.  S.  656,  64 
Ij.  Ed.  — . 

Bodffe  y.  U.  S.,  169  O.  O.  A.  816.  Writ  of 
certaorari.  Certiorari  denied,  October  13, 
1919,  40  S.  Ct  10,  250  U.  S.  660,  64  L. 
Ed. ^. 

Federal  Trade  Commission  y.  Oratz,  169  C.  C. 
A-  330.  Writ  of  certiorari.  Certiorari  grant- 
ed. October  20,  1919,  40  S.  Ct.  13,  250  U.  S. 
«57,  64  L.  Ed.  — 

FeUows  y.  National  Can  Co.,  169  C.  C.  A.  120. 
Writ  of  certiorari.  Certiorari  denied,  Oc- 
tober 13,  1919,  40  S.  Ct  11,  250  U.  S.  662, 
64L.  Ed. . 

Garnnflo  y.  U.  S.,  169  C.  0.  A.  182.  Writ  of 
certiorari.  Certiorari  dismissed,  January  9, 
1920,  40  S.  Ct  178. 


Gilson  y.  U.  S.,  169  O.  C.  A.  628.  Writ  of 
certiorari.    Certiorari  denied,  December  22, 

1919,  40  S.  Ct  119. 

Hallowell  y.  U.  S.,  169  a  C.  A.  308.  Writ  of 
certiorari      Certiorari   denied,    January   19, 

1920,  40  S.  Ct  180. 

Hayes  Wheel  Co.  y.  American  Distributing  Co., 
169  C.  C.  A.  31.  Writ  of  certiorari.  Cer- 
tiorari denied,  October  20,  1919,  40  S.  Ct  13, 
250  U.  S.  672,  64  L.  Ed.  — . 

Herman  y.  U.  S.,  168  C.  O.  A.  561.  Writ  of 
certiorari.  Certiorari  denied,  January  12, 
1920,  40  S.  Ct  179. 

Kelly  y.  U.  S.,  169  C.  C.  A.  408.  Writ  of  cer- 
tiorari. Certiorari  denied,  Ma^  6,  1919,  39  S. 
Ct  391,  249  U.  S.  616,  63  LrTEd.  — . 

Lederer  y.  Penn  Mut  Life  Ins.  Co.,  169  C,  O. 
A.  167.  Writ  of  certiorari  Certiorari  grant- 
ed, October  20,  1919,  40  S.  Ct  14,  250  U.  S. 
656,  64  L.  Ed.  — . 

Manners  y.  Morosco,  169  C.  C.  A.  497.  Writ 
of  certiorari.  Certiorari  granted,  June  9, 
1919,  39  S.  Ct.  494. 

Miller  v.  Gearin,  169  C.  C.  A.  293.  Writ  of 
certiorari  Certiorari  denied,  October  20, 
1919,  40  S.  Ct  13,  250  U.  S.  667,  64  L. 
Ed.  — . 

National  Brake  &  Electric  Co.  v.  Christensen, 
169  C.  C.  A.  600.  Writ  of  prohibition.  Pro- 
hibition denied,  Noyember  10,  1919,  40  S. 
Ct.  54. 

Norma  Mining  Co.  y.  Mackay,  169  O.  C.  A.  672. 
Writ  of  certiorari.  Certiorari  denied,  Jan- 
nary  12,  1920,  40  S.  Ct  178. 


Digitized  by  VjOOQ iC 


XYl 


109  C.  C.  A.  REPORTS 


North  America,  The,  169  0.  0.  A.  643.  Writ 
of  certiorari.  Certiorari  denied,  October  20, 
1919,  40  S.  Ct.  14,  250  U.  8.  668,  64  L. 
Ed. — . 

Rensselaer  &  B.  R.  Co.  v.  Delaware  &  Hud- 
son Co.,  168  C.  C.  A.  539.  Writ  of  certiorari. 
Certiorari  denied,  June  2,  1919,  39  S.  Ct. 
492. 

Schall  T.  Camors,  162  C.  C.  A.  178.  Writ  of 
certiorari.  Decree  affirmed,  January  5,  1920, 
40  S.  Ct.  135. 

Schumann  v.  U.  S..  169  C.  C.  A.  299.  Writ  of 
certiorari.  Certiorari  denied.  October  13, 
1919,  40  S.  Ct.  10,  250  U.  S.  661,  64  17. 
Bd.— . 

Stennlck  t.  Jones,  169  C.  C.  A.  671.  Writ 
of  certiorari.  Certiorari  denied,  October  13, 
1^19,  40  S.  Ct.  11,  250  U.  S.  664,  64  L. 
Ed.  — . 

Thompson  v.  U.  S.,  169  C.  C.  A.  264.  Writ 
of  certiorari.  Certiorari  denied,  November 
24.  1919,  40  S.  Ct.  57. 


Todd  V.  Lippincott,  169  C.  0.  A.  273.  Writ 
of  certiorari.    Certiorari  denied,  October  20, 

1919,  40  S.   Ct.   12,  250   U.   S.   672,  64  L. 
Ed.  — . 

U.  S.  y.  Birmingham  Trust  &  Savings  Co.,  169 
C.  C.  A.  502.  Writ  of  certiorari.  Certiorari 
denied,  November  17,  1919,  40  S.  Ct.  50. 

U.  S.  V.  Poland,  145  C.  C.  A.  630.  Writ  of 
certiorari.  Decree  reversed,  January  5,  1920, 
40  S.  Ct.  127. 

U.  S.  V.  Seuffert  Bros.  Co.,  164  C.  C.  A.  163. 
Error.    Writ  of  error  dismissed,  January  12, 

1920,  40  S.  Ct.  178. 

Vandenburgh  V.  Concrete  Steel  Co.,  169  C.  C. 
A.  138.  Writ  of  certiorari.  Certiorari  de- 
nied, October  13,  1919,  40  S.  Ct.  11,  250  U. 
S.  664,  64  L.  Bd.  — . 

Virginian  R.  Co.  v.  Halstead,  169  C.  C.  A.  444. 
Writ  of  certiorari.  Certiorari  denied,  Oc- 
tober 13,  1919,  40  S.  Ct.  10,  250  U.  S.  680, 
64  L.  Ed.  — b 
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HANSON  y.  BOTAL  INS.  OO.  3 

<257Fed.  715) 

HANSON  V.  ROYAL  INS.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    December  3,  1919.) 

No.  3131. 

1.  Insurance    ^=s>177 — Pike    Iksurance— Policy— Oonstbuotion — "Expira- 

tion." 

Where  fire  policy  provided  that  if  at  the  expiration  of  the  policy,  or  if  it 
should  be  canceled  by  the  assured,  the  average  time  cotton  under  liability 
has  been  at  risk  shall  exceed  two  days,  the  assured  should  pay  an  addi- 
tional premium,  and  the  insurer  treated  the  policy  at  an  end  because  the 
receiver  was  appointed  for  the  assured,  the  insurer's  claim  to  the  addi- 
tional premium  can  be  sustained  only  on  the  ground  that  the  receivership 
was  equivalent  to  a  cancellation  of  the  policy  by  the  assured ;  the  term 
"expiration"  in  such  a  contract  meaning  expiration  by  lapse  of  time. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  ana 
Second  Series,  Expiration.] 

2.  Inburanck  «=>146(3) — Fire  Policy — ^Ambiouitt. 

Where,  under  a  fire  policy,  it  was  questionable  whether  the  insurer  was 
entitled  to  the  additional  premium  claimed,  the  provisions  creating  an 
ambiguity,  insurer  has  the  burden  of  explaining  the  same. 
8.  Insurance  ^=s>282 — ^Fire  Policy — ^Additional  Prehixtm — "Cancellation." 

Where  a  fire  policy  provided  that  it  should  be  void  if  any  change  other 
than  by  death  of  assured  should  take  place  in  the  interest,  title,  or  posses- 
sion of  the  subject  of  the  insurance,  and  on  a  receiver  being  appointed 
for  the  assured  the  insurer  declared  the  policy  void,  h^ld,  that  such  ter- 
mination of  the  policy  did  not  amount  to  a  cancellation  of  the  policy  by 
the  assured,  so  as  to  entitle  the  insurer  to  certain  additional  premiums. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Cancellation.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Tennessee;   John  E.  McCall,  Judge. 

The  claim  of  the  Royal  Insurance  Company  was  allowed  in  receiv- 
ership proceedings  against  the  Gulf  Compress  Company,  and  C.  C. 
Hanson,  the  receiver,  appeals.  Order  reversed,  and  cause  remanded, 
with  directions. 

D.  H.  Bynum,  of  Indianapolis,  Ind.,  for  appellant. 
Edward  B.  Klewer,  of  Memphis,  Tenn.,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  The  case,  shortly  stated  is  this:  On 
September  1,  1907,  the  insurance  company,  by  a  series  of  policies,  in- 
sured the  compress  company,  during  one  year  from  that  date,  on  ac- 
count of  its  liability  to  carriers  for  loss  or  damage  by  fire  upon  cot- 
ton in  bales  at  certain  locations  stated  in  the  respective  policies.  The 
initial  premiums  were  payable  monthly  at  the  rate  of  I14  cents  for 
each  bale  passing  through  the  compress,  as  shown  by  certain  monthly 
statements  required  from  the  compress  company.  On  May  30,  1908, 
while  the  policies  were  still  in  force,  the  compress  company's  property 
passed  into  the  possession  of  a  receiver  appointed  by  the  court  below 
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in  a  creditor's  suit.  Each  policy  contained  an  agreement  that,  "unless 
otherwise  provided  by  agreement  indorsed  hereon  or  added  thereto,"  it 
"shall  be  void  if  *  *  *  any  change,  other  than  by  the  death  of  an 
insured,  take  place  in  the  interest,  title,  or  possession  of  the  subject  of 
insurance  (except  change  of  occupants  without  increase  of  hazard), 
whether  by  legal  process  or  judgment  or  by  voluntary  act  of  the  in- 
sured, or  otherwise,  or  if  this  policy  be  assigned  before  a  loss." 

[1]  On  June  8,  1908,  the  insurance  company  gave  notice  to  the  car- 
riers that — 

**The  Gulf  Compress  Ck)mpany  baying  been  placed  In  the  hands  of  a  re- 
ceiver, the  policies  •  *  •  are  nuU  and  void  from  and  after  the  apixtotment 
of  the  receiver,  and  snch  action  itself  avoided  the  poUcies." 

The  premium  agreement  provided  that — 

"If  at  the  expiration  of  the  policy,  or  if  the  poUcy  be  canceled  by  the  as- 
sured, the  average  time  cotton  under  liability  has  been  at  risk  shall  exceed  two 
days,  the  assured  agrees  to  pay  to  the  insurance  company  an  additional  pre- 
mium of  one-half  cent  per  bale  for  each  day  or  fraction  thereof  in  excess  of 
two  days,  on  each  bale  of  cotton  for  which  the  assured  has  been  liable  to  the 
transportation  lines." 

The  claim  of  the  insurance  company  for  this  additional  premium 
was  allowed  in  the  receivership  proceeding.  The  propriety  of  this  al- 
lowance is  the  only  question  here. 

The  only  ground  on  which  it  can  even  plausibly  be  contended  that 
the  insurer  is  entitled  to  the  additional  premium  is  that  what  was  done 
amounted  to  a  cancellation  of  the  policy  "by  the  assured."  That  the 
receivership  did  not  work  an  "expiration"  of  the  policy  within  the 
meaning  of  that  contract  is  clear.  The  term  "expiration,"  as  ordina- 
rily understod  in  insurance  contracts,  and  where  not  otherwise  defined, 
means  expiration  by  lapse  of  time.  The  policy  contains  nothing  vary- 
ing this  ordinary  meaning.  Indeed,  in  the  premium  agreement  quoted 
the  expiration  and  cancellation  of  the  policy  are  treated  as  wholly  dis- 
tinct from  each  other. 

[2,3]  The  insurer's  actual  contention  is  that  the  appointment  of 
a  receiver,  and  the  latter's  possession  and  operation  of  the  compress 
company's  plant  effected  a  "change  *  *  *  in  the  interest,  title, 
or  possession  of  the  subject  of  insurance,"  and  that  such  avoidance 
of  the  policy,  occurring  as  it  did,  through  no  fault  of  the  insurer, 
amounted  to  a  cancellation  "by  the  assured."  But  were  we  to  assume, 
for  the  purposes  of  this  opinion,  that  the  receivership  did  avoid  the 
policies,  we  yet  would  be  unable  to  agree  with  the  contention  that  such 
avoidance  amounted  to  a  cancellation  by  the  assured  within  the  mean- 
ing of  the  premium  provision ;  that  is  to  say,  within  the  intention  of 
the  parties.  The  additional  premium  is  provided  in  either  of  but  two 
contingencies — "expiration"  of  the  policy  or  its  cancellation  "by  the  as- 
sured." The  contingency  of  avoidance  by  the  existence  or  occurrence 
of  any  one  of  the  dozen  or  more  conditions  which  in  this,  as  in  all  mod- 
ern fire  insurance  policies,  effect  avoidance,  or  the  "ceasing"  of  the 
policy  under  another  provision,  are  wholly  omitted,  although  the  nat- 
ural course  would  have  been  to  mention  them  if  meant  to  be  included. 
Such  omission,  in  the  view  most  favorable  to  the  iAsurer,  created  an 
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ambiguity,  the  burden  of  explaining  which  was  on  the  insurer,  as  the 
one  who  prepared  and  put  out  the  contract.  This  burden  has  not  been 
sustained. 

The  other  provisions  of  the  policy  lend  no  support  to  the  insurer's 
construction  of  the  expression  "canceled  by  the  assured."  So  far  as 
pertinent,  they  are  opposed  to  it.  The  policy  provides  for  its  own  can- 
cellation in  but  one  of  two  ways,  viz.  "at  the  request  of  the  assured"  at 
any  time  qr  "by  the  company"  on  five  days*  notice.  Moreover,  the  re- 
turn premium  provision  recognizes  a  distinction  between  cancellation 
and  avoidance  of  a  policy  in  the  words : 

"If  this  poU<!y  shall  be  canceled  as  herein  provided,  or  become  void  or  cease, 
the  premium  having  been  actually  paid,  the  unearned  portion  shall  be  re- 
turned." 

For  if  the  three  contingencies  named  were,  in  the  minds  of  the  par- 
ties, one  and  the  same  ^ing,  there  was  no  occasion  to  mention  but 
one. 

The  omission  from  the  premium  provision  of  the  contingency  of  the 
policy  becoming  "void"  for  any  of  the  numerous  causes  declared  to 
produce  that  effect  is  significant.  We  are  constrained  to  the  opinion 
that  cancellation  "by  the  assured"  means  a  cancellation  "at  the  request 
of  the  assured"  in  fact.  The  latter,  so  far  from  requesting  cancel- 
lation, in  fact  tried  to  prevent  it  by  assigning  the  poHcies  to  its  receiver, 
consent  to  which  was  refused  by  the  insurer,  unless  the  receiver  would 
guarantee  payment  of  certain  claimed  premiums  accruing  before  the 
receivership. 

So  far  as  authority  for  these  views  may  be  thought  necessary,  Davi- 
son V.  Insurance  Co.,  189  Pa.  132,  136,  42  Atl.  2,  is  more  or  less  in 
point.  The  conclusion  we  have  reached  makes  it  unnecessary  to  con- 
sider the  other  defenses  urged  by  the  receiver. 

The  order  of  the  District  Court  is  reversed,  and  the  record  remanded 
to  that  court,  with  directions  to  disallow  the  claims,  so  far  as  involved 
in  this  apped. 


(257  Fed.  717) 

WATTS  et  al.  ▼.  CRABB  et  al. 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit.    May  5,  1919.) 

No.  3207. 

1.  EQumr  ^=s»345 — Bvidkncb — ^Verified  Answer. 

The  doctrine  that,  where  an  answer  under  oath  is  not  waived  In  the 
bill,  the  denials  in  a  verified  answer  as  to  all  matters  within  the  personal 
knowledge  of  tl^e  party  answering  must  be  overcome  by  the  evidence  of 
witnesses,  or  by  one  witness  corroborated  by  circumstances  equivalent  in 
weight  to  another  witness,  did  not  rest  upon  any  specific  rule  promulgat- 
ed by  the  Supreme  Court,  but  upon  the  general  equity  practice. 

2.  Equity  ^=>345 — ^ViBiFncD  Answeb — Evidence  to  Overcome. 

Regardless  of  any  change  which  the  new  equity  rules  of  1912  might 
have  had  on  a  sworn  answer,  a  decree  for  complainants  in  a  suit  to  set 
aside  deeds  on  the  ground  that  grantor  was  old  and  feeble  and  unduly 
influenced  held  not  open  to  attack  on  the  theory  that  a  verified  answer  wan 
filed  and  such  decree  could  not  be  based  on  the  testimony  of  a  single  wlt- 
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ness ;  it  appearing  that  the  testimony  was  adequate  to  support  the  decree, 
though  more  than  one  witness,  or  one  witness  corroborated  by  circum- 
stances equivalent  in  weight  to  another  witness,  be  deemed  required. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Oregon ;  Charles  E.  Wolverton,  Judge. 

Bill  by  Terusha  Crabb  and  John  Crabb  against  Homer  I.  Watts  and 
others.  From  a  decree  for  complainants  (249  Fed.  357),  defendants 
appeal.    Affirmed. 

The  appellee  Jerusha  Crabb  was  the  daughter  of  Thomas  Watts,  who  died 
intestate  on  April  20,  1914.  The  appellants  Homer  I.  Watts  and  Marvel 
Watts  were  her  half-brothers,  and  they  and  she  were  the  only  heirs  at  law 
of  the  estate  of  Thomas  Watts.  The  appellees  brought  suit  in  the  court  be- 
low to  set  aside  two  deeds  purported  to  have  been  executed  by  Thomas  Watts 
on  April  14th,  four  days  before  his  death,  by  one  of  which  deeds  120  acres 
of  land  were  conveyed  to  Jennie  Anderson  Watts,  wife  of  said  Marvel  Watts, 
and  by  the  other  deed  320  acres  were  conveyed  to  Vemita  Watts,  the  daughter 
of  Marvel  Watts,  which  deeds  were  not  recorded  until  after  the  death  of 
Thomas  Watts.  The  complaint  alleged  that  Thomas  Watts,  at  the  time  of 
the  execution  of  the  deeds,  was  very  old  and  feeble  in  mind  and  body,  and 
incapable  of  doing  business  or  of  making  a  conscious  or  intelligent  disposition 
of  his  property,  and  that  the  deeds  were  without  consideration,  and  were 
obtained  by  fraud  and  undue  influence  upon  the  part  of  the  appeUants,  while 
said  Thomas  Watts  was  sick  in  bed  at  the  home  of  Homer  Watts;  that  the 
only  estate  of  the  decedent,  aside  from  the  land  so  deeded,  consisted  of  80 
acres  of  incumbered  land,  the  value  of  which  was  barely  sufficient  to  pay  the 
mortgage  thereon  and  the  expenses  of  the  funeral  and  the  administration  of 
the  estate  of  Thomas  Watts.  The  answer  denied  that  Thomas  Watts  was 
so  feeble  in  mind  or  body  as  to  be  incapable  of  doing  business  or  disposing 
of  his  estate,  and  denied  the  allegation  of  undue  influence,  or  of  any  influence, 
upon  him  to  induce  the  execution  of  the  deeds.  The  court,  upon  the  issues 
and  the  evidence,  sustained  the  allegations  of  the  complaint,  and  decreed  that 
the  conveyances  be  set  aside. 

Will  M.  Peterson  and  James  H.  Raley,  both  of  Pendleton,  Or.,  for 
appellants. 

Alfred  S.  Bennett,  of  Salem,  Or.,  and  James  A.  Fee,  of  Pendleton, 
Or.,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  appellants  point  to  the  fact  that  the  bill  of  the  appellees  called  for 
an  answer  under  oath,  and  that  the  appellees  answered  under  oath,  and 
they  invoke  the  rule  that  either  two  witnesses  or  one  witness  with  cor- 
roborating circumstances  are  required  to  outweigh  an  answer  asserting 
a  fact  responsive  to  the  bill.  The  new  equity  rules  of  1912  (198  Fed. 
xix,  115  C.  C.  A.  xix),  which  were  in  effect  after  February  1,  1913,  ab- 
rogated all  prior  equity  rules.  They  contain  no  provision  that  an  an- 
swer shall  be  verified,  and  they  make  no  reference  to  the  probative 
effect  of  an  answer  under  oath,  where  the  oath  is  not  waived.  Camp- 
bell V.  Northwest  Eckington  Co.,  229  U.  S.  561,  33  Sup.  Ct.  796,  57 
L.  Ed.  1330,  cited  by  the  appellants,  is  a  case  in  which  the  issues  were 
made  and  the  cause  was  tried  and  decided  before  the  new  equity  rules 
were  promulgated.  The  doctrine  that  where  an  answer  under  oath 
is  not  waived  in  the  bill,  the  denials  in  a  verified  answer  as 
to  all  matters  within  the  personal  knowledge  of  the  party  answer- 
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ing  must  be  overcome  by  the  evidence  of  two  witnesses,  or  by  one 
witness  corroborated  by  circumstances  equivalent  in  weight  to  an- 
other witness,  did  not  rest  upon  any  specific  rule  promulgated  by  the 
Supreme  Court,  but  upon  a  general  rule  of  equity  practice,  as  stated 
in  2  Story's  Equity,  §  1528. 

[I]  In  the  present  case  it  is  not  necessary  to  decide  whether  the  new 
equity  rules  have  abrogated  that  rule  of  practice,  for  here  the  essen- 
tial facts  to  establish  the  appellees'  case  do  not  rest  upon  the  testimony 
of  any  single  witness.  Thus  the  allegation  that  Thomas  Watts  was  old 
and  feeble  in  mind,  and  sick  and  mentally  weak  and  easily  influenced, 
was  sustained  by  the  testimony  of  several  witnesses  for  tfie  appellees, 
and  the  finding  of  fact  indicating  undue  influence  on  the  part  of  the 
appellants  is  deducible  from  the  testimony  of  witnesses  and  the  sur- 
rounding circumstances.  The  allegation  to  which  the  appellants  refer, 
that  "Homer  I.  Watts  and  his  brother  have  some  arrangement  between 
themselves  by  which  they  are  to  be  the  real  owners  and  receive  the 
benefits  from  such  land,"  although  it  was  not  proven,  is  not  a  ma- 
terial allegation  to  the  relief  which  is  sought  in  the  bill. 

About  four  years  before  his  death,  Thomas  Watts  had  executed 
a  will  in  which  he  bequeathed  $200  to  his  daughter  Jerusha,  and 
divided  the  remainder  of  his  estate  between  his  two  sons.  About 
the  16th  of  March,  1914,  he  visited  his  daughter  at  her  home,  and  re- 
mained there  imtil  April  10,  1914.  While  he  was  there  he  sent  for 
his  will.  After  having  it  in  his  possession  a  few  days,  he  destroyed 
it,  and  stated  to  his  daughter  and  his  granddaughter,  "Now  it  is  done, 
and  they  will  all  share  equally."  Thereafter  he  was  taken  seriously 
ill,  and  on  April  10th  Marvel  Watts  came  and  carried  him  to  Homer's 
house,  and  there  he  remained  in  charge  of  a  nurse  and  the  physician 
attending  him  until  his  death,  and  there  he  executed  the  deeds  which 
are  the  subject  of  the  suit.  Jerusha,  her  husband,  and  her  daughter 
all  testified  in  substance  that,  when  Marvel  Watts  came  to  take  his 
father  away,  the  latter  said : 

''If  you  bave  come  after  me  to  take  me  down  to  make  any  papers,  or  sign 
any  papers,  I  won't  go  e'er  a  step." 

To  which  Marvel  answered : 

"Father,  we  have  no  such  intention  as  that  It  shall  be  divided  equal.  1 
won't  influence  yon  to  sign  anything." 

Marvel  denied  this  conversation,  but  the  court  below  was  convinced 
of  the  truthfulness  of  the  appellees'  testimony.  The  court  below  heard 
all  of  the  testimony  in  open  court.  That  careful  consideration  was 
given  to  the  testimony  is  evidenced  by  the  opinion  which  is  found  in 
5ie  record.  The  court  found,  in  the  testimony  of  the  nurse  and  the  tes- 
timony as  to  Watts'  physical  and  mental  condition,  together  with  the 
testimony  of  the  defendants,  that  the  deeds  were  procured  from  Thomas 
Watts  by  fraud  and  deception  and  undue  influence,  and  by  taking  ad- 
vantage of  his  enfeebled  mental  and  physical  condition,  that  the  deeds 
were  not  the  voluntary  and  intelligent  act  of  Thomas  Watts,  and  that 
in  equity  and  good  conscience  the  deeds  were  fraudulent  and  void.  We 
find  in  the  record  no  ground  to  disturb  that  conclusion. 

The  decree  is  affirmed. 
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(267  Fed.  720) 

THE  GANOGA- 

THE  BESSIE. 

(Circalt  Ckmrt  of  Appeals,  Second  Olrcalt    April  16,  1019.) 

No.  177. 

Towage  ^s>11(10) — Iaabuatz  roB  Injtjbt  to  Tow — ^Insboxtbb  Mooring. 

A  tug,  whidi  left  a  number  of  boats  in  tow  fastened  to  a  pier  by  a  slip 
line  over  a  pile,  while  she  went  after  others,  held  in  fault  for  injury  to 
one  of  the  boats  by  collision  with  another  pier  after  the  tow  had  gone 
adrift  on  the  rising  tide  and  in  a  high  wind,  which  caused  the  line  to 
slip  over  the  top  of  the  pile,  on  the  ground  that  under  the  circumstances 
she  should  have  seen  that  the  tow  was  more  securely  fastened. 

^Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  by  the  Red  Star  Towingj  &  Transportation  Company  against 
the  steam  tug  Ganoga,  the  Lehigh  Valley  Transportation  Company, 
claimant,  with  the  boat  Bessie,  McWilliams  Bros.,  Incorporated,  claim- 
ant, impleaded.    Decree  for  claimants,  and  libelant  appeals.    Reversed. 

Burlingham,  Veeder,  Masten  &  Fearey,  and  Chauncey  I.  Clark,  all 
of  New  York  City  (Charles  E.  Wythe,  of  New  York  City,  of  counsel), 
for  appellant. 

Harrington,  Bigham  &  Englar,  of  New  York  City  (Dix  W.  Noel, 
of  New  York  City,  of  coimsel),  for  the  Ganoga. 

Herbert  Green,  of  New  York  City,  for  the  Bessie. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

WARD,  Circuit  Judge.  February  3,  1917,  the  tug  Ganoga  hung  up 
a  flotilla  of  eight  light  canal  boats  on  a  pile  at  the  lower  comer  of 
the  river  end  of  the  Gamecock  Pier,  Jersey  City,  to  become  a  part  of 
a  larger  tow  to  be  subsequently  taken  to  Perth  Amboy.  The  master 
of  the  tug  ordered  the  captain  of  the  port  hawser  boat  Bessie,  which 
was  nearest  the  pier,  to  make  his  line  fast  from  her  bow  to  the  pile, 
and  this  was  done;  the  eye  of  one  end  of  the  line  being  fast  to  the 
boat's  bitts,  the  other  end,  after  passing  around  the  pile,  being  brought 
back  to  the  bitts  and  made  fast.  This  is  called  a  slip  line,  and  is 
generally  used  because  it  can  be  easily  let  go  from  the  boat  without 
any  help  from  the  pier  when  the  tow  is  ready  to  start.  The  tug  then 
left  to  get  more  boats,  and  when  she  returned  fotmd  that  the  whole 
flotilla  had  gone  adrift  and  had  collided  with  Pier  1,  North  River, 
the  boat  Red  Star  No.  19  sustaining  damage,  for  which  this  libel  was 
filed  against  the  tug.  The  tug  brought  in  the  boat  Bessie  under  the 
fifty-ninth  rule,  charging  her  with  fault  in  the  manner  of  making 
fast,  and  charging  both  her  and  the  Red  Star  No.  19  with  fault  for  not 
having  anchors. 

The  time  of  the  arrival  of  the  flotilla  at  the  Gamecock  Pier  and  the' 
time  of  the  return  of  the  tug,  when  she  discovered  the  drifting,  are 
important  with  reference  to  the  stage  of  the  tide  and  the  force  of  the 
wind.    The  master  of  the  tug  says  he  arrived  at  10 :30  p.  m.  of  Feb- 
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ruary  3d  on  half  flood  and  upon  his  return  at  1  a.  m.  of  the  4th  he 
found  die  boats  had  got  adrift  As  it  was  not  low  water  until  mid- 
night of  the  3d,  he  could  not  have  arrived  at  any  stage  of  the  flood 
tide  until  after  midnight.  A  record  of  the  times  of  the  tug's  move- 
ments being  kept,  the  claimant  could  have  proved  them  exactly,  if  it 
had  chosen  to  do  so.  Therefote  we  adopt  the  testimony  of  the  master 
of  the  Red  Star  No.  19  that  the  flotilla  arrived  at  midnight  of  the  3d 
and  got  adrift  about  two  hours  afterwards  on  the  rising  tide. 

The  testimony  is  uncontradicted  that  when  the  flotilla  was  made  fast 
a  high  wind  was  blowing  it  out  into  the  stream,  and  the  weather  report 
shows  that  at  midnight  of  February  3d  the  wind  was  blowing  from 
the  southwest  at  39,  and  at  2  a.  m.  of  the  4th  at  36,  miles  an  hour,  a 
moderate  gale  by  the  Beaufort  scale.  It  is  also  uncontradicted  that 
the  deck  of  the  Bessie  was  above  the  top  of  the  pile  around  which  her 
line  was  passed,  and  that  the  line  did  not  part.  The  captain  of  the 
Bessie  testified  that  the  deckhand  of  the  tug  passed  this  line  around 
the  pile,  and  that  he  saw  him  pass  it  tmder  the  line  of  another  boat 
lying  at  the  pier,  whose  line  had  a  bight  around  the  pile,  and  that  when 
die  tow  was  brought  back  he  saw  that  the  other  boat  had  merely  a 
slip  fast.  To  accomplish  such  a  thing  it  would  be  necessary  for  those 
on  the  other  boat  to  let  go  their  own  line  and  for  some  person  or  per- 
sons on  tiie  pier  to  get  the  bight  of  the  line  free  from  the  pile  and  hold 
the  boat  against  the  wind  and  sea  until  some  other  people  lifted  the 
Bessie's  line  from  the  pile  and  held  the  eight  boats  against  the  wind 
and  sea  until  the  line  of  the  other  boat  had  been  slipped  around  the 
pile  and  the  line  of  the  Bessie  replaced  above  it. 

The  District  Judge  held  that  it  was  physically  impossible  for  the 
Bessie's  line  to  have  slipped  over  the  pile;  i.  e.,  that  it  must  have 
been  removed  by  human  agency  and  replaced  in  the  manner  above  de- 
scribed. If  he  was  right  in  this,  then  neither  the  Bessie  nor  the  tug 
would  have  been  at  fault.  We  reject,  however,  what  seems  to  us  to  be 
an  extraordinary,  motiveless,  and  almost  incredible  explanation,  in 
favor  of  the  very  natural  one,  viz.  that  the  Bessie's  line  led  down  to 
the  pile  and  around  it,  over  the  line  of  the  other  boat,  and  the  Bessie, 
by  tossing  and  surging  on  the  rising  tide,  passed  it  over  the  top  of  the 
pile. 

It  is  quite  true  that  the  flotilla  was  made  fast  in  the  usual  way  by 
the  Bessie  and  thslt  her  line  did  not  part ;  also  that  the  tug  was  not  an 
insurer  of  the  tow,  but  only  owed  it  ordinary  care.  If  the  Bessie  was 
at  fault  in  making  fast,  tiie  tug  would  not  be  responsible  for  any 
damage  caused  to  her  thereby,  though  it  might  be  to  the  other  boats. 
McWUliams  v.  P.  &  R.  Co.,  203  Fed.  859,  122  C.  C.  A.  84.  The 
Bessie's  line  was  good,  did  not  part,  and  was  made  fast  in  the  usual 
way.  The  negligence,  if  any,  was  in  the  failure  to  foresee  that  the 
Bessie,  tossing  and  surging  in  such  wind  and  weather,  with  her  deck 
higher  than  the  top  of  the  pile,  would  be  likely  on  the  risinp^  tide  to 
slip  the  line  over  the  pile.  Under  these  circtunstances  we  think  ordi- 
nary care  required  that  a  better  fast  than  the  usual  slip  fast  should 
have  been  made,  and  that  the  tug  was  at  fault  for  not  seeirtg  to  it, 
whereas  boatmen  could  not  be  held  at  fault  for  want  of  such  nautical 
skilL 
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The  claimant  of  the  tug  does  not  press  tiie  charge  that  the  Bessie 
had  no  anchor,  and  Red  Star  No.  19  had  none  which  could  be  used, 
so  that  we  need  not  consider  the  question. 

The  decree  is  reversed,  and  the  court  below  directed  to  enter  the 
usual  decree  in  favor  of  the  libelant 


(267  Fed.  722) 

In  re  HUDFORD  CO.  OF  NEW  YORK,  Inc. 

Petition  of  ZALKIN. 

(Circuit  Coiurt  of  Appeals,  Second  Circuit    April  16,  1919.) 

No.  213. 

Bankbuptot  ^s>172 — ^Pbopebtt  Passing  to  Tbustee — Absionment  or  Claims 
Against  United  States. 

Under  Rev.  St  {  3477  (Comp.  St  {  6383),  making  void  any  asslgnmoit 
or  transfer  of  an  unallowed  claim  against  the  United  States,  a  contract 
under  which  petitioner  furnished  automobile  parts  to  bankrupt  to  be 
used  In  filling  a  contract  with  tiie  government,  and  which  provided  that 
all  warrants  received  by  bankrupt  under  Its  contract  should  be  Indorsed 
by  It  as  agent  and  delivered  to  petitioner,  held  void,  and  such  warrants 
received  by  the  trustee  held  to  Inure  to  the  benefit  of  general  creditors. 

Petition  for  Revision  of  Order  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

In  the  matter  of  the  Hudford  Company  of  New  York,  Incorpo- 
rated, bankrupt.  Petition  by  Harry  Zalkin,  trustee,  to  revise  order 
of  District  Court.    Reversed. 

Nathan  Friedman,  of  New  York  City,  for  trustee. 

Edwards,  OXoughlin  &  George,  of  New  York  City  (David  G. 
George  and  Charles  H.  Edwards,  both  of  New  York  City,  of  counsel), 
for  H.  H.  Babcock  Co. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  a  reclamation  proceeding  in  bank- 
ruptcy. The  petition  of  the  H.  H.  Babcock  Company  to  the  referee 
alleges  that  on  August  28,  1917,  it  agreed  to  furnish  to  the  Hudford 
Company  certain  automobile  bodies  and  fenders  to^be  used  by  it  in 
carrying  out  a  contract  with  the  United  States  government;  the 
Hudford  Company  agreeing  that  title  to  the  bodies  and  fenders  should 
remain  in  the  petitioner  until  delivery  to  the  government,  the  warrants 
to  be  issued  therefor  to  become  the  property  of  the  petitioner  and  to 
be  collected,  indorsed  and  forwarded  by  the  Hudford  Company  to  the 
petitioner  as  its  agent,  any  sum  over  the  contract  price  of  the  bodies 
and  fenders  to  be  applied  to  the  payment  of  any  balance  then  due 
by  the  Hudford  Company  to  the  petitioner,  the  Hudford  Company 
assigning  to  the  petitioner  all  its  right,  title,  and  interest  in  its  contract 
with  the  government  and  agreeing  to  give  such  further  assurance  to 
the  petitioner  as  it  might  deem  necessary  to  carry  out  the  agreement. 

The  petitioner  thereupon  furnished  56  automobile  bodies  and  26 
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pairs  of  fenders  to  the  Hudford  Company,  which  it  delivered  to  the 
government.  October  26,  1917,  the  Hudford  Company  was  adjudi- 
cated a  bankrupt  and  its.  trustee  came  into  possession  of  government 
warrants  to  its  order  for  the  sum  of  $4,370,  which  he  has  collected 
and  out  of  which  he  has  refused  to  turn  over  the  sum  of  $4,002.95, 
due  to  the  petitioner  under  the  contract  of  August  28,  1917.  The 
prayer  of  the  petition  was  that  the  trustee  be  required  to  turn  over 
the  said  amount  with  interest  to  the  petitioner. 

The  referee  denied  the  petition,  with  costs,  on  the  groimd  that  the 
agreement  of  August  28,  1917,  made  before  allowance  by  the  govern- 
ment of  the  Hudford  Company's  claims  and  before  issue  of  any  war- 
rants, was  in  contravention  of  section  3477,  Rev.  St.  U.  S.,  which 
reads  as  follows: 

"All  transfers  and  assignments  made  of  any  claim  upon  the  United  States, 
or  of  any  part  or  share  thereof,  or  Interest  therein,  whether  absolute  or  con- 
ditional, and  whatever  may  be  the  consideration  therefor,  and  aU  powers  of  at- 
torney, orders,  or  other  authorities  for  receiving  payment  of  any  such  claim, 
or  of  any  part  or  share  thereof,'  shall  be  absolutely  null  and  void,  unless  they 
are  freely  made  and  executed  in  the  presence  of  at  least  two  attesting  wit- 
nesses after  the  allowance  of  such  a  claim,  the  ascertainment  of  the  amount 
due,  and  the  issuing  of  a  warrant  for  the  payment  thereof.  Such  transfers, 
assignments,  and  powers  of  attorney  must  recite  the  warrant  for  payment,  and 
must  be  acknowledged  by  the  person  making  them,  before  an  officer  having 
authority  to  take  acknowledgments  of  deeds,  and  shall  be  certified  by  the  offi- 
cer; and  it  must  appear  by  the  certificate  that  the  officer,  at  time  of  the 
acknowledgment,  read  and  fully  explained  the  transfer,  assignment,  or  war- 
rant of  attorney  to  the  person  acknowledging  the  same." 

The  H.  H.  Babcock  Company  having  filed  a  petition  for  review  in 
the  District  Court,  the  District  Judge  held  that  although  the  agree- 
ment of  August  28,  1917,  was  forbidden  by  section  3477,  nevertheless 
it  constituted  a  conditional  sale,  binding  the  proceeds  of  the  warrants 
for  the  goods  in  the  hands  of  the  trustee,  and  as  the  property  belonged 
to  the  petitioner,  and  not  to  the  bankrupt,  the  transfer  within  four 
months  of  the  filing  of  the  petition  in  bankruptcy  was  not  a  preference 
under  section  60b  of  the  Bankruptcy  Act.*  Bailey  v.  Baker  Ice  Ma- 
chine Co.,  239  U.  S.  268,  36  Sup.  Ct.  50,  60  L.  Ed.  275.  We  think 
the  learned  judge  erred.  The  Babcock  Company  knew  that  its  title 
to  the  bodies,  etc.,  could  not  be  reserved,  and  was  not  intended  to 
be  reserved,  as  against  the  government,  and  that  the  only  security  it 
could  expect  was  in  the  claim  when  allowed,  and  in  the  warrants  to 
be  issued  by  the  government  to  the  Hudford  Company.  But  the 
Supreme  Court  has  in  the  most  explicit  and  unmistakable  terms  pro- 
nounced all  such  agreements,  direct  or  indirect,  absolutely  void  under 
section  3477.  National  Bank  of  Commerce  v.  Downie,  218  U.  S. 
345,  31  Sup.  Ct.  89,  54  L.  Ed.  1065,  20  Ann.  Cas.  1116.  In  that 
case  the  bank  had  advanced  money  to  the  bankrupt  upon  the  security 
of  16  claims  against  the  United  States  for  materials  furnished  by  the 
bankrupt,  none  of  which  claims  had  been  allowed,  and  for  none  of 
which  warrants  had  been  issued.  The  court  held  that  the  assignments- 
were  absolutely  void,  and  the  bankrupts  were  still  the  owners  of 
the  claims,  which  passed,  not  to  the  bank,  but  to  their  general  cred- 
itors, as  if  no  assignments  had  been  made.    In  view  of  this  decision 
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the  Court  of  Appeals  of  New  York  in  Manhattan  Co.  v.  Paul,  216 
N.  Y.  481,  111  N.  E.  76,  overruled  its  former  decision  to  the  contrary 
in  York  v.  Conde,  147  N.  Y.  486,  42  N.  E..  193,  and  held  that  the 
plaintiff  could  not  recover  against  the  defendant  for  conversion  under 
the  following  circumstances :  The  plaintiff  advanced  moneys  to  a  cor- 
poration upon  the  security  of  an  assignment  by  it  of  claims  against 
the  United  States  government  which  the  defendant,  the  corporation's 
treasurer,  agreed,  as  agent  of  the  plaintiff,  to  collect,  indorsing  the 
warrants  to  it,  instead  of  which  he  indorsed  and  deposited  them  in 
the  borrower's  bank.  This  was  not  even  a  case  of  bankruptcy,  in- 
volving a  preference  of  the  lender  over  general  creditors.  Such  re- 
sults may  appear  inequitable,  but  the  act  of  Congress  as  interpreted 
by  the  Supreme  Court  make  them  ineluctable. 
The  decree  is  reversed. 


(257  Ted.  724) 

SHILTER  V.  UNITED  STATES. 

(Olrcnit  CJourt  of  Appeals,  Ninth  Circuit    May  12,  1919.) 

No.  3252. 

1.  Indictment  and  Information  ^=»202(2, 5) — ^Defects — Cube  by  Vbbdiot. 

A  defendant  who  waits  ontll  after  verdict  before  making  objection  to 
the  sufficiency  of  the  Indictment,  waives  all  objections  which  run  to  the 
mere  form  in  which  the  various  elements  of  the  crime  are  stated,  or  to 
the  fact  that  the  indictment  is  inartlfldally  drawn;  but  defects  in  sub- 
stance, or  failure  of  the  indictment  to  state  facts  to  constitute  an  offense,, 
are  not  cured  by  verdict. 

2,  Abmt  and  Navy  ^=»40— -Espionage  Act — ^Indictment — Sutficienoy. 

An  Indictment  charging  that  defendant,  In  a  named  city  and  between 
January  and  May,  made  seditious  statements  with  Intent  denounced  by 
the  Espionage  Act  (Comp.  St.  1918,  §  10212a  et  seq.),  and  thereby  will- 
fully, unlawfully,  and  knowingly  attempted  to  cause  Insubordination,  dls^ 
loyalty,  and  refusal  of  duty  In  the  military  and  naval  forces  of  the  United 
States,  is  Insufficient,  where  there  was  nothing  to  connect  the  acts  of  de- 
fendant directly  or  Indirectly  with  such  military  or  naval  forces. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Edward  S.  Farring- 
ton,  Judge. 

Karl  Shilter  was  convicted  of  attempting  to  cause  insubordination, 
disloyalty,  and  refusal  of  duty  in  the  military  and  naval  forces  of  the 
United  States,  in  violation  of  the  Espionage  Act,  and  he  brings  error. 
Reversed  and  remanded,  with  instructions  to  discharge  defendant- 

Arnold  W.  Liechti,  of  San  Francisco,  Cal.,  for  plaintiff  in  error. 

Annetta  A.  Adams,  U.  S.  Atty.,  of  San  Francisco,  Cal,  and  John  W, 
Preston,  Sp.  Asst.  Atty.  Gen.,  and  P.  H.  Johnson,  Asst.  U.  S.  Atty., 
of  Sacramento,  Cal. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  plaintiff  in  error  was  convicted  un- 
der an  indictment  which  charged  that  on  "divers  dates  between  the 
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1st  day  of  January,  1918,  and  the  6th  day  of  May,  1918,"  at  Sacra- 
mento, Cal.,  he  did  "then  and  there  unlawfully,  willfully,  and  knowing- 
ly attempt  to  cause  insubordination,  disloydty,  and  refusal  of  duty 
in  the  military  and  naval  forces  of  the  United  States,  with  the  intent 
on  the  part  of  him,  the  said  defendant,  to  interfere  witii  the  operation 
and  success  of  tiie  military  and  naval  forces  of  the  United  States  and 
to  promote  the  success  of  its  enemies ;  that  is  to  say,  Ae  said  defend- 
ant did  then  and  there  make  the  following  seditious  statements,  to  wit." 
Then  follow  the  statements.  There  was  no  demurrer  to  the  indict- 
ment, no  exceptions  were  taken  at  the  trial,  and  no  motion  in  arrest  of 
judgment  was  made. 

[1]  The  plaintiff  in  error  raises  in  this  court  for  the  first  time  the 
objection  that  the  indictment  is  fatally  defective  for  want  of  aver- 
ments setting  forth  the  circumstances  under  which  the  seditious  utter- 
ances were  made  and  the  persons  to  whom  they  were  made.  Dun- 
bar v.  United  States,  156  U.  S.  185,  15  Sup.  a.  325,  39  L.  Ed.  390,  is 
authority  for  the  proposition  that  a  defendant  who  waits  until  after 
verdict  before  taking  an  objection  to  the  sufficiency  of  the  indictment 
waives  all  objections  which  run  to  the  mere  form  in  which  the  various 
elements  of  the  crime  are  stated,  or  to  the  fact  that  the  indictment  is 
inartificially  drawn.  We  take  that  decision  as  expressihg  in  full  the 
nature  of  the  objections  to  an  indictment  which  may  be  waived  by 
nonaction  in  a  trial  court,  objections  to  the  form  in  which  the  elements 
of  the  crime  are  stated,  and  objections  to  the  fact  that  the  indictment 
is  inartificially  drawn ;  and  it  follows  that  objections  which  affect  the 
substantial  rights  of  the  defendant  are  not  Aus  waived,  and  they  may 
be  presented  for  the  first  time  on  writ  of  error.  "Defects  in  substance 
are  not  cured  by  verdict"  (22  Cyc.  485),  nor  is  a  failure  to  state  facts 
sufficient  to  constitute  an  offense  cured  by  verdict  (22  Cyc.  487).  The 
most  that  can  be  claimed  in  the  way  of  waiver  is  that  it  is  too  late  to 
urge  an  objection  in  an  appellate  court,  "unless  it  is  apparent  that  it 
affected  the  substantial  rights  of  the  accused."  Holmgren  v.  United 
States,  217  U.  S.  509,  523,  30  Sup.  Ct.  588,  591  (54  L.  Ed.  861,  19  Ann. 
Cas.  778);  United  States  v.  Hess,  124  U.  S.  483,  8  Sup.  Ct.  571,  31  L. 
Ed.  516;  Morris  v.  United  States,  168  Fed.  682,  94  C.  C.  A.  168.  In 
Oesting  v.  United  States,  234  Fed.  304,  148  C.  C.  A.  206,  this  court 
said: 

"By  the  defendant's  failure  to  demur  to  an  Indictment,  or  to  enter  a  mo- 
tion to  quash,  or  a  motion  in  arrest  of  judgment  after  verdict,  he  waives  his 
right  to  object  in  an  appellate  court  to  any  matter  which  goes  to  the  form 
in  which  the  offense  is  stated ;  but  he  does  not  waive  the  right  to  raise  the 
objection  that  the  indictment  is  lacking  in  some  essential  element  to  consti- 
tute the  offense  which  is  charged." 

[2]  There  is  nothing  in  the  indictment  here  to  connect  the  acts  of 
the  accused  directly  or  indirectly  or  in  any  way  with  the  military  or 
naval  forces  of  the  United  States,  and  therefore  there  is  nothing  to 
advise  a  court  that  an  offense  has  been  committed  against  the  United 
States.  All  that  the  indictment  charges  is  that  the  defendant  in  a  nam- 
ed city  and  at  some  time  between  January  and  May  made  certain  sedi- 
tious statements,  with  the  intent  denounced  by  the  Espionage  Act 
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(Act  June  15,  1917,  c.  30,  40  Stat.  217  [Comp.  St  1918,  §  10212a,  et 
seq.]),  and  thereby  unlawfully,  willfully,  and  knowingly  attempted  to 
cause  insubordination,  disloyalty,  and  refusal  of  duty  in  the  military 
and  naval  forces  of  the  United  States.  Such  an  indictment  is  insuffi- 
cient, we  think,  to  sustain  a  judgment  of  conviction. 

The  judgment  is  reversed,  and  the  cause  is  remanded  to  the  court 
below,  with  instructions  to  discharge  the  plaintiff  in  error. 


(267  Fed.  726) 

WESTINGHOUSE  ELECTRIC  &  MFG.  CO.  v.  BINGHAMTON  BY.  CO. 

In  re  PHELPS  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit,    April  29,  1919.) 

No.  238. 

Judgment  «=»713(1) — ^Persons  Concluded — Obdeb  Instbucting  Receiveb. 
Findings  of  fact  and  law,  stated  in  an  order  of  a  federal  court  directing 
its  receiver  for  an  electric  railway  company,  operating  under  franchises 
from  different  municipalities,  to  apply  to  the  state  Public  Service  Com- 
mission for  an  increase  of  rates  of  fare,  J^eld  not  an  adjudication  binding 
upon  the  municipalities. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  New  York. 

Suit  in  equity  by  the  Westinghouse  Electric  &  Manufacturing  Com- 
pany against  the  Binghamton  Railway  Company.  The  City  of  Bing- 
hamton  and  Town  of  Union  appeal  from  an  order  made  on  application 
of  William  G.  Phelps,  receiver.    Appeal  dismissed. 

For  opinion  below,  see  255  Fed.  378. 

John  Marcy,  Jr.,  Corp.  Counsel,  and  Neil  G.  Harrison,  Asst.  Corp. 
Counsel,  both  of  Binghamton,  N.  Y.,  for  appellant  city  of  Binghamton. 

Edwin  H.  Moody,  of  Binghamton,  N.  Y.  (Douglas  V.  Ashley,  of 
Binghamton,  N.  Y.,  of  counsel),  for  appellant  town  of  Union. 

Curtiss,  Keenan  &  Tuthill,  of  Binghamton,  N.  Y.  (Abram  J.  Rose,  of 
New  York  City,  of  counsel),  for  receiver. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  receiver  of  the  Binghamton  Railway 
Company  applied  to  the  District  Court  for  the  Northern  District  of 
New  York,  which  appointed  him,  for  an  order  authorizing  him  to  ap- 
ply to  the  Public  Service  Commission  of  the  state  of  New  York,  Sec- 
ond District,  for  an  increase  of  rates  of  fare  from  5  cents  to  7  cents 
per  passenger  and  an  order  holding  that  the  consents  of  the  city  of 
Binghamton,  village  of  Port  Dickinson,  Johnson  City,  Endicott,  Un- 
ion, and  town  of  Union  were  not  necessary  to  the  validity  of  such  an 
increase,  and  that  they  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted. 

The  municipalities  appeared  specially  on  the  return  day  to  object 
to  the  jurisdiction  of  the  court,  on  the  ground  that  the  question  of 
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raising  rates  must  be  submitted  to  and  determined  by  the  Public  Serv- 
ice Commission  primarily,  and  that  the  railway  company  was  under 
contract  with  the  municipalities  to  carry  at  5  cents  per  passenger, 
which  contract  rate  could  not  be  changed  by  any  one  without  their 
consent,  in  accordance  with  the  decision  of  the  Court  of  Appeals  in 
the  Quinby  Case,  223  N.  Y.  244,  119  N.  E.  433.  The  District  Judge 
overruled  these  objections  and  granted  the  order  to  show  cause,  where- 
upon the  municipalities  thereafter  took  part  in  the  proceedings  be- 
fore him.  This  was,  under  the  circumstances,  no  waiver  of  their  ob- 
jections to  the  jurisdiction. 

In  considering  the  prayer  of  the  petition,  the  District  Judge  would 
naturally  need  to  satisfy  himself :  First,  that  an  increase  in  rates  was 
proper  and  necessary;  second,  that  the  relations  between  the  railway 
company  and  the  municipalities  were  such  that  the  Public  Service 
Commission,  if  applied  to,  would  have  jurisdiction  consistently  with 
the  decision  of  the  Court  of  Appeals  of  the  state  of  New  York  in 
the  Quinby  Case,  supra. 

January  22,  1919,  after  a  hearing,  the  District  Judge  entered  an 
order,  from  which  the  city  of  Binghamton  and  the  town  of  Union 
take  this  appeal. 

The  order  departs  from  the  requirements  of  equity  rule  71  (198 
Fed.  xxxviii,  115  C.  C.  A.  xxxviii),  in  that  it  begins  by  the  recital  of 
all  the  procedural  steps  taken  in  the  proceeding,  follows  this  with  a 
statement  of  the  evidence  and  a  finding  of  fact  thereon  as  to  the  cost 
of  carrying  passengers,  followed  by  a  conclusion  of  fact  that  the  rate 
ought  to  be  increased,  followed  by  a  conclusion  of  law  that  the  com- 
pany's franchises,  properly  construed,  do  not  constitute  a  contract 
fixing  the  rates  of  fare. 

We  think  the  Public  Service  Commission,  if  applied  to  by  the  re- 
ceiver, would  have  jurisdiction  to  decide  independently  these  findings 
of  fact  and  law  set  forth  in  the  order,  and  that  they  can  only  be  re- 
garded as  enabling  the  court  to  intelligently  instruct  its  receiver  in 
respect  to  an  apphcation  to  be  made  to  the  Public  Service  Commis- 
sion. The  order  in  these  respects  does  not  constitute  res  ad  judicata 
as  to  the  municipalities  at  all. 

The  only  part  of  the  order  which  we  think  material  on  this  appeal 
is  article  8,  which  reads : 

"Eighth.  That  in  view  of  the  facts  and  existing  conditions,  which  are  liable 
to  continue,  and  so  far  as  human  foresight  can  determine  will  continue  for  at 
least  two  years  without  substa^itial  change,  the  receiver,  William  G.  Phelps,  is 
therefore  hereby  ordered  and  directed  to  apply  to  the  Public  Service  Commis- 
sion, Second  District,  of  the  state  of  New  York,  for  an  order  authorizing  an 
increase  in  the  rate  of  fare  to  be  charged  by  the  Binghamton  Railway  Com- 
pany from  five  cents  to  six  cents,  to  be  in  operation  during  the  continuance  of 
the  war  and  for  two  years  thereafter,  and  to  ipcur  the  necessary  expense  of 
audi  application.'* 

This  being  purely  discretionary,  the  appeal  is  dismissed,  with  costs. 
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(287  Fed.  728) 

THE  THOMAS  J.  O'BRIEN. 

THE  PERTH  AMBOT. 

(Circuit  Ooort  of  Appeals,  Second  Circuit  May  14,  1919.) 

Nos.  220,  221. 

Collision  ^s»95(2) — ^Meetino  Tows — Faults. 

Two  tugs,  with  tows,  meeting  and  passing  at  Throgg's  Neck  at  the  same 
time  as  the  passing  of  another  tow,  both  held  in  fault  for  a  collision  be- 
tween the  tows ;  one  for  failing  to  give  more  room  for  the  other  tows  to 
pass,  and  the  other  for  not  slowing  when  it  was  apparent  that  the  space 
between  the  other  tows  was  not  wide  enough  for  safe  passage. 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suits  for  collision  by  the  Lehigh  Valley  Transportation  Company 
and  by  LfCwis  J.  Schussler  against  the  steam  tug  Thomas  J.  O'Brien, 
O'Brien  Bros.,  claimants,  wiA  the  steam  tug  Perth  Amboy  impleaded. 
Decree  holding  the  Perth  Amboy  solely  in  fault,  and  her  claimant  ap- 
peals.   Modified. 

On  a  March  evening,  after  running  lights  were  Ut,  but  before  night  had 
really  set  in,  with  the  tide  flood  and  the  wind  strong  from  the  northwest,  the 
oc(ian-going  tug  Perth  Amboy,  bound  into  New  York  Harbor,  was  approaching 
Throgg*s  Neck  with  a  tow  whose  length  from  bow  of  tug  to  stfem  of  last  boat 
was  approximately  900  feet.  At  the  same  time  the  tug  Gallagher  was  also  ap- 
proaching Throgg's  Neck  from  New  York.  She  had  in  tow  five  light  sand 
scows  arranged  tandem  in  such  wise  that  from  the  bow  of  the  tug  to  the  end 
of  the  last  boat  was  not  over  700  feet.  Simultaneously  the  tug  O'Brien,  with 
one  boat  on  a  hawser  (length  of  tow  measured  as  above  not  over  300  feet), 
was  traveling  In  the  same  direction  as  the  Gallagher,  slightly  astern  of  that 
tup's  tow,  and  overtaking  the  Gallagher  rather  rapidly. 

For  the  heaviest  vessels  of  this  flotilla  the  channel  off  Throgg*s  Neck  is 
upwards  of  three-eighths  of  a  mile  wide,  and  aU  boats  either  entering  or 
leaving  Long  Island  Sound  and  following  the  customary  channel  must  roimd 
the  red  buoy  off  Throgg's  Neck.  The  Gallagher  and  Perth  Amboy  saw  each 
other  timely  and  agreed  to  pass  starboard  to  starboard.  Consequently  the 
Gallagher  kept  as  dose  to  the  Throgg's  Neck  side  of  the  channel  as  was  proper 
and  rounded  the  red  buoy  dose  to ;  but  the  Perth  Amboy  scarcely  changed  her 
course.  She  did  go  slightly  to  port,  but  substantially  navigated  as  she  would 
have  done,  had  neither  the  Gallagher  nor  the  O'Brien  been  about  to  pass  her. 
Some  time  after  the  exchange  of  whistles  between  Perth  Amboy  and  Galla- 
gher, similar  whistles  were  blown  by  the  Perth  Amboy  and  O'Brien. 

While  rounding  the  red  buoy  aforesaid,  the  wind  naturally  caused  the  light 
tow  of  the  Gallagher  to  stream  over  toward  the  Perth  Amboy's  course,  while 
the  same  wind,  acting  on  the  Perth  Amboy's  tow  before  she  rounded  the  buoy, 
tended  to  keep  that  tow  in  line  with  its  own  tug.  Thus,  whUe  the  tugs  Perth 
Amboy  and  Gallagher  passed  each  other  with  a  good  clearance,  their  tow.<^ 
were  bound  to  pass  by  a  comparatively  small  margin,  and  there  was  nothing 
to  prevent  the  O'Brien  perceiving  that  such  would  be  the  case.  Nevertheless 
the  O'Brien  did  not  keep  behind  the  Gallagher,  but  continued  into  the  narrow, 
and  probably  narrowing,  channel  way  between  the  two  tows.  In  result  her 
tow  came  in  collision  with  one  of  the  boats  in  charge  of  the  Perth  Amboy, 
both  vessels  were  injured,  and  these  libels  were  filed  to  recover  damages 
therefor. 

The  Perth  Amboy  and  her  tow  are  owned  by  the  same  corporation.  The 
court  below  held  the  Perth  Amboy  solely  at  fault,  and  dismissed  the  libel  of 
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her  owners,  and  sustained  that  of  the  owner  of  the  O'Brien's  tow  against  the 
Perth  Amboy  alone.    Thereupon  the  owner  of  the  latter  tug  took  these  appeals. 

Harrington,  Bigham  &  Englar,  of  New  York  City  (George  E.  Har- 
grave,  of  New  York  City,  of  counsel),  for  the  Lehigh  Valley  Trans- 
portation Co. 

Park  &  Mattison,  of  New  York  City  (Samuel  Park,  of  New  York 
City,  of  counsel),  for  The  Thomas  J.  O'Brien. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

PER  CURIAM.  We  agree  with  the  court  below  that  the  Perth 
Amboy  was  at  fault.  She  sought  and  understood  the  intention  of 
both  the  Gallagher  and  O'Brien.  There  was  no  reason  why  she 
should  not  have  given  them  both  room  to  make  a  starboard  to  star- 
board passage;  there  was  plenty  of  water  and  plenty  of  time.  A 
majority  of  this  court,  however,  are  also  of  opinion  that  the  0*Brien 
was  at  fault,  because  she  saw,  or  ought  to  have  seen,  that  the  Perth 
Amboy  was  not  giving  her  as  much  room  as  she  needed  under  existing 
conditions  of  wind  and  tide,  there  was  no  reason  for  her  endeavoring 
to  pass  the  Gallagher  while  rounding  Throgg's  Neck,  and  she  there- 
fore navigated  negligently  under  the  circumstances  in  endeavoring  to 
pass  between  the  two  other  tows.  It  is  a  case  of  close  shaving,  and 
The  Volunteer,  242  Fed.  921,  155  C.  C.  A.  509,  is  applicable. 

The  decrees  appealed  from  are  modified,  so  as  to  hold  the  O'Brien 
also  at  fault,  and  the  causes  remitted,  with  directions  to  enter  decrees 
not  inconsistent  with  this  opinion.  The  appellant  will  recover  the 
costs  of  this  court 


(257  Fed.  729) 

FIRST  NAT.  BANK  OF  CINCINNATI  ▼.  BEAMAN  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    November  6,  IMS.) 

No.  3165. 

Taxation  ^s»11 — ^Bank  Stock — Exclusion  from  Assjets  or  Federal  Resebve 
Bank  Stock — Statute. 

Despite  Federal  Reserve  Act  Dec.  23,  1913  (Comp.  St.  {{  9785-9805),  un- 
der Rev.  St  i  5219  (CJomp.  St.  {  9784),  stockholders  of  a  national  bank  were 
not  entitled,  for  purposes  of  the  assessment  of  state,  comity,  and  municipal 
taxes,  to  any  deduction  of  the  value  of  their  holdings  on  account  of  the 
bank's  bolcOngs  of  Federal  Reserve  Bank  stock. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  Ohio ;  John  E.  Sater,  Judge. 

Suit  in  equity  by  the  First  National  Bank  of  Cincinnati  against  Ed- 
mund S.  Beaman,  Auditor,  and  Charles  Cooper,  Treasurer,  of  Hamil- 
ton County,  Ohio.  From  a  judgment  for  defendants  (First  Nat. 
Bank  of  Cincinnati  v.  Durr,  246  Fed.  163),  plaintiff  appeals.    Affirmed. 

John  C.  Healy,  of  Cincinnati,  Ohio,  for  appellant. 
W.  M.  Locke  and  Smith  Hickenlooper,  both  of  Cincinnati,  Ohio, 
for  appellees. 
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Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  McCALL, 
District  Judge. 

PER  CURIAML  Plaintiff  in  error  brought  suit  to  restrain  the  col- 
lection of  state,  county,  and  municipal  taxes  assessed  by  the  taxing 
authorities  of  Hamilton  county,  Ohio,  under  sections  5407  and  fol- 
lowing of  the  General  Code  of  Ohio,  against  the  stockholders  of  plain- 
tiff bank  upon  the  shares  of  the  capital  stock  of  that  bank  held  by 
such  stockholders,  respectively,  upon  the  contention  that  the  assess- 
ments were  unlawful,  in  that,  in  valuing  the  shareholdings  there  had 
not  been  excluded  from  the  assets  of  the  bank  the  stock  held  by  it  in 
the  Federal  Reserve  Bank,  under  the  provisions  of  Federal  Reserve 
Act  Dec.  23,  1913,  c.  6,  38  Stat.  251  (U.  S.  Comp.  St.  1916,  §§  9785- 
9805). 

The  crucial  question  presented  is  whether  such  exclusion  is  required 
by  section  7  of  the  Federal  Reserve  Act,  which  in  terms  exempts  Fed- 
eral Reserve  Banks,  including  the  capital  stock  and  surplus  therein, 
and  the  income  derived  therefrom,  from  federal,  state,  and  local  taxa- 
tion, except  taxes  upon  real  estate,  and  section  26  of  that  act,  which 
repeals  all  provisions  of  law  inconsistent  with  or  superseded  by  any 
of  the  provisions  of  that  act,  to  the  extent  of  such  inconsistency  or 
superseding,  or  whether,  on  the  other  hand,  the  power  of  taxation  is 
governed  by  section  5219  of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stat.  1916,  §  9784),  which,  as  construed  by  the  Supreme 
Court,  expressly  authorizes  taxation  by  the  states  of  the  value  of 
shares  of  national  bank  stock  held  by  stockholders  therein,  without 
deduction  on  account  of  the  fact  that  the  bank's  assets  include  securi- 
ties of  the  United  States  which  are  declared  by  the  statute  authoriz- 
ing them  to  be  exempt  from  taxation  by  or  under  state  authority. 
Act  Feb.  25,  1862,  12  Stat.  c.  33,  pp.  345,  346;  Rev.  Stat.  §  3701  (U. 
S.  Comp.  Stat.  1916,  §  6816). 

Judge  Sater,  who  presided  in  the  District  Court,  in  the  course  of  a 
well-reasoned  opinion  (First  Nat.  Bank  of  Cincinnati  v.  Dorr,  246 
Fed.  163)  reached  the  conclusion  that  section  5219  of  the  Revised  Stat- 
utes governed,  and  thus  that  the  bank's  stockholders  were  not  entitled 
for  purposes  of  tax  assessment,  to  any  deduction  from  the  value  of 
their  stockholdings  on  account  of  the  bank's  holding  of  Federal  Re- 
serve Bank  stock.    The  bill  was  accordingly  dismissed. 

We  are  satisfied,  not  only  with  the  correctness  of  this  conclusion, 
but  with  the  reasoning  of  the  opinion  on  which  the  conclusion  is  based, 
and  are  content  to  affirm  the  judgment  upon  that  opinion.  We  think 
it  clear  that  Congress  intended  to  place  a  national  bank's  holdings  of 
Federal  Reserve  Bank  stock  upon  precisely  the  same  basis  as  its 
holdings  of  government  bonds,  so  far  as  exemption  from  taxation 
is  concerned,  and  thus  not  to  extend  such  exemption  to  the  taxation 
of  shares  of  national  bank  stock  held  by  stockholders  therein. 
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(257  Fed.  731) 

BIETZ  V.  UNITED  STATES.* 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    May  13,  1919.) 

No.  6212. 

Abxt  and  Navy  «s»40 — Violation  of  Espionage  Act— SumcncNCT  or  Evi- 
dence. 

Evidence  held  to  sustain  n  conviction  for  violation  of  the  Espionage  Act 
(Comp.  St.  1918.  {  10212c),  by  using  language  with  intent  to  obstruct  re- 
cruiting and  enlistment. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  South  Dakota;  James  D.  Elliott,  Judge. 

Criminal  prosecution  hy  the  United  States  against  Edwin  Rietz. 
Judgment  of  conviction,  and  defendant  brings  error.    Affirmed. 

Norman  B.  Bartlett  and  Lester  T.  Van  Slyke,  both  of  Aberdeen, 
S.  D.,  for  plaintiff  in  error. 

Robert  P.  Stewart,  U.  S.  Atty.,  of  Deadwood,  S.  D.  (Edmund  W. 
Fiske,  Asst.  U.  S.  Atty.,  of  Sioux  Falls,  S.  D.,  and  George  Philip, 
Asst.  U.  S.  Atty.,  of  Rapid  City,  S.  D.,  on  the  brief),  for  the  United 
Stotes. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  The  defendant  was  convicted  upon  an 
indictment  charging  him  with  violating  the  second  and  third  clauses 
of  section  3  of  the  Espionage  Act  (Act  June  15,  1917,  c.  30,  tit.  1, 
40  Stat.  219  [Comp.  St.  1918,  §  10212c]).  Counts  2  and  5  charge 
the  use  of  certain  language  for  the  purpose  of  causing  disloyalty, 
insubordination,  mutiny,  and  refusal  of  duty  in  the  military  forces, 
in  violation  of  clause  2  of  the  section  referred  to;  counts  3  and  6 
charge  the  use  of  the  same  language  with  intent  to  willfully  obstruct 
the  recruiting  and  enlistment  service,  in  violation  of  clause  3.  As 
some  of  the  language  is  offensive,  we  do  not  deem  it  necessary  to  set 
it  out.  Both  the  language  and  the  circumstance  under  which  it  was 
used  were,  in  our  judgment,  of  a  character  to  justify  the  court  in 
submitting  the  case  to  the  jury  under  counts  3  and  6  of  the  indict- 
ment. As  the  punishment  was  not  greater  than  that  permitted  upon 
either  count,  and  the  sentences  run  concurrently,  we  do  not  express 
any  opinion  as  to  counts  2  and  5. 

The  errors  relied  upon  have  all  been  ruled,  in  decisions  filed  since 
the  writ  was  sued  out  in  the  present  case,  adversely  to  the  defend- 
ant, both  by  this  court  and  the  Supreme  Court.  Doe  v.  United  States, 
253  Fed.  903,  166  C.  C.  A.  3;  O'Hare  v.  United  States,  253  Fed. 
539,  165  C.  C.  A.  208;  Debs  v.  United  States,  249  U.  S.  211,  39 
Sup.  Ct.  252,  63  L.  Ed.  566;  Schenck  v.  United  States,  249  U.  S. 
47,  39  Sup.  Ct.  247,  63  L.  Ed.  470;  Frohwerk  v.  United  States, 
249  U.  S.  204,  39  Sup.  Ct.  249,  63  L.  Ed.  561. 

The  judgment  is  affirmed. 

4s»For  oClMT  caan  ■••  Hun«  topic  *  KBT-NXJMBBR  in  all  Key-NumlMrcd  Digests  1  Indexes 
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(257  Fed.  732) 

TAMA  MITAKB  v.  UNITED  STATES  et  aL 

(Oircult  Ooart  of  Appeals,  Ninth  Clrcnlt    May  12, 1919.) 

No.  3268. 

1.  Aliens  ^s»54 — ^Deportation — ^Dismissal  or  Pboceedinos  in  Tebbxtobial 

Court. 

Dismissal  of  proceedings  In  the  district  court  of  Honolulu  under  the 
laws  of  Hawaii  against  a  Japanese  woman  on  the  charge  she  was  keeping 
a  house  of  111  fame,  resorted  to  for  the  purpose  of  prostitution,  was  not 
necessary  to  give  the  immigration  officials  the  right  to  proceed  against  the 
woman  for  her  deportation,  and  her  acquittal  by  a  jury,  had  she  been 
tried,  would  have  been  no  obstacle  to  her  deportation,  so  that  dismissal 
of  the  proceedings  In  the  territorial  court  did  not  deprive  her  of  her  con- 
stitutional right  to  trial  by  jury. 

2.  Axiens  ^s>51 — ^Deportation — ''Enter." 

A  Japanese  prostitute,  a  resident  of  Hawaii  before  the  treaty  of  annexa- 
tion, was  not  Immune  from  deportation  under  the  statute  on  any  ground 
that  she  did  not  "enter"  the  United  States,  within  its  purview. 

psd.  Note. — Fbr  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Enter.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Hawaii ;  Horace  W.  Vaughan,  Judge. 

Petition  for  writ  of  habeas  corpus  by  Tama  (or  Taka)  Mi)rake  against 
the  United  States  and  Richard  L.  Halsey,  Inspector  in  Charge  of  the 
Immigration  Station  of  the  United  States  for  the  Port  of  Honolulu. 
From  an  order  denying  the  writ  and  dismissing  the  petition,  petitioner 
appeals.    Judgment  affirmed. 

Charles  Carroll  Bitting,  of  Honolulu,  T.  H.,  for  appellant. 
Annette  Abbott  Adams,  U.  S.  Atty.,  of  San  Francisco,  Cal.,  and 
Ben  F.  Geis,  Asst.  U.  S.  Atty.,  of  Willow,  Cal.,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  appellant,  a  Japanese  alien,  was  or- 
dered deported  from  the  United  States  by  the  immigration  authorities 
at  Honolulu,  Hawaii,  on  the  ground  that  she  was  found  receiving,  shar- 
ing in,  and  deriving  benefit  from  the  earnings  of  a  prostitute  or  pros- 
titutes, and  that  she  had  been  found  connected  with  the  management 
of  a  house  of  prostitution.  Chi  appeal  to  the  Department  of  Commerce 
and  Labor,  the  order  of  deportation  was  affirmed. 

At  the  time  when  the  deportation  proceedings  were  begun  against 
her,  the  appellant  was  under  arrest  and  was  about  to  be  tried  in  the 
district  court  of  Honolulu  under  the  laws  of  Hawaii  on  the  charge  that 
she  was  keeping  and  maintaining  a  house  of  ill  fame  used  or  resorted 
to  for  the  purpose  of  prostitution.  Those  proceedings  were  dismissed, 
and  on  the  same  day  the  immigration  authorities  proceeded  against  her 
for  deportation.  She  filed  a  petition  for  a  writ  of  habeas  corpus  in 
the  United  States  District  Court  for  Hawaii,  on  which  an  order  was 
issued  to  show  cause,  and  on  the  hearing  on  the  return  to  the  writ  it 

^s>For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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was  ordered  that  the  writ  be  denied  and  that  the  petition  be  dismissed. 
From  that  order  the  appeal  is  taken. 

[1]  It  is  contended  that  by  the  dismissal  of  the  proceedings  in  the 
territorial  court  the  appellant  was  deprived  of  her  constitutional  right 
to  a  trial  by  jury.  We  agree  with  the  court  below  that  the  dismissal  of 
those  proceedings  was  not  necessary  to  give  the  immigration  officials 
the  right  to  proceed  against  the  appellant  as  they  did,  and  that  an  ac- 
quittal of  the  appellant  by  a  jury,  if  she  had  been  thus  tried  and  acquit- 
ted, would  have  been  no  obstacle  to  the  deportation  proceeding.  Lewis 
V.  Frick,  233  U.  S.  291,  34  Sup.  Ct.  488,  58  L.  Ed.  967. 

[2]  The  second  contention  is  that  the  appellant  was  not  subject  to  de- 
portation under  the  statute,  since  she  was  a  resident  of  Hawaii  before 
the  treaty  of  annexation,  and  did  not  "enter"  the  United  States  within 
the  purview  of  the  statute.  That  contention  was  made  in  United 
States  V.  Kimi  Yamamoto,  240  Fed.  390,  153  C.  C.  A.  316,  and  United 
States  V.  Sui  Joy,  240  Fed.  392,  153  C.  C.  A.  318,  and  adversely  de- 
cided by  this  court. 

The  judgment  is  affirmed. 


(257  Fed.  733) 
MILLEK  RUBBER  CO.  v.  DB  lASKI  &  THROPP  CIRCULAR  WOVEN 

TIRE  CO. 

(Clpcult  Court  of  Appeals,  Sixth  Circuit.    May  6, 1919.) 

No.  3220. 

1-  Patentb  ^s»328 — ^TnffirWBAPPiNo  Machine — Infkinoement. 

The  DeLaski  and  Thropp  patent,  No.  1,011,460,  relating  to  a  tire-wrap- 
ping madiine,  claims  1,  2.  3,  4,  7.  8,  10,  11,  13,  and  20,  held  infringed 
hy  defendant  by  tfie  use  of  a  machine  purchased  by,  and  of  two  machines 
built  for,  it. 

2.  Patents  ^=>317 — Infbinoehent — ^Injunction. 

T^ere  the  evidence  warrants  the  conclusion  that  the  infringement  of 
patent  involved  In  the  construction  and  use  of  machines  by  defendant 
was  purposeful  and  inexcusable,  and  committed  under  ciraimstances  cal- 
culated to  arouse  Just  apprehension  that  it  would  be  persisted  in,  the 
remedy  Is  to  be  found  in  equity  and  injunction. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio ;  D.  C.  Westenhaver,  Judge. 

Suit  in  equity  by  the  De  Laski  &  Thropp  Circular  Woven  Tire  Com- 
pany against  the  Miller  Rubber  Company.  From  a  decree  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Wm.  F.  Hall,  of  Washington,  D.  C,  for  appellant. 
E.  Clarkson  Seward,  of  New  York  City,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge.  This  suit  grew  out  of  alleged  in- 
fringement of  letters  patent  No.  1,011,450,  issued  December  12,  1911, 
to  Albert  De  Laski  and  Peter  D.  Thropp,  assignors  to  the  De  Laski  & 
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Thropp  Circular  Woven  Tire  Company,  plaintiff  appellee.  The  Miller 
Rubber  Company,  defendant  appellant,  denies  both  invention  and  in- 
fringement. A  preliminary  injunction  was  granted,  and  later  the  cause 
was  tried  in  open  court  upon  its  merits.  This  resulted  in  an  opinion 
and  decree  adjudging  validity  of  the  patent  as  to  the  claims  in  suit  (1, 
2,  3,  4,  7,  8,  10,  11,  12,  13,  and  20),  and  their  infringement,  and  also  in 
the  present  appeal. 

The  invention  relates  to  a  tire- wrapping  macline ;  and  in  the  Third 
Circuit  the  same  claims  of  the  patent  as  are  in  issue  here  were  held  valid 
and  infringed.  De  Laski  &  Thropp  Circular  Woven  Tire  Co.  v.  Wil- 
liam R.  Thropp  &  Sons  Co.  (D.  C.)  218  Fed.  458,  affirmed  upon  appeal 
of  Thropp  &  Sons  Co.  in  226  Fed.  941,  141  C.  C.  A.  545  (C.  C.  A.  3). 
Before  the  instant  suit  was  commenced,  appellant  had  purchased  of  apn 
pellee  one  of  its  make  of  tire-wrapping  machines  and  is  still  operating  it. 
Appellant  had  also  purchased  of  the  William  R.  Thropp  &  Sons  Compa- 
ny a  tire-wrapping  machine  which  appellee  claims  was  like  the  infring- 
ing device  involved  in  the  Third  Circuit  suit  before  cited ;  and  appellant 
had  also  caused  to  be  constructed,  and  it  is  still  using,  two  tire-wrapping 
machines  which  appellee  maintains  were  built  in  accordance  with  the 
patent  in  suit.  The  last  three  machines  are  the  basis  of  the  charge  of 
infringement.  We  thus  come  to  the  question  of  validity  of  the  patent 
in  suit. 

We  cannot  think  it  necessary  or  appropriate  to  discuss  the  question 
of  invention.  The  devices  alleged  to  be  infringements  in  the  instant 
case  are  so  nearly  related  in  form  and  substance  to  the  device  con- 
demned as  an  infringement  in  the  case  passed,  on  in  the  Third  Circuit, 
and  the  opinions  there  rendered  by  the  District  Court  and  the  Court  of 
Appeals  alike  are  so  full  and  so  well  considered,  as  to  persuade  us  that 
another  opinion  on  the  subject  of  validity  of  the  patent  could  serve  no 
useful  purpose.  The  present  case  is  '^peculiarly  one  for  the  applica- 
tion of  the  doctrine  of  comity."  Courtney  v.  Croxton,  239  Fed.  251, 
152  C.  C.  A.  239  (C.  C.  A.  6).  It  is  true,  as  regards  the  prior  art,  that 
appellant  relies  on  some  patents  that  do  not  appear  in  the  opinions  of 
the  Third  Circuit  case.  Assuming  that  appellant's  new  citations  are  all 
relevant  and  that  the  excluded  Midgley  patent  was  admissible,  we  are 
unable  to  find  in  them  anything  of  present  importance  in  view  of  the 
patents  considered  in  those  opinions. 

The  infringement  depends  upon  whether  the  use  of  the  machines 
which  appellant  admittedly  operated,  in  addition  to  the  one  it  purchas- 
ed of  appellee,  included  the  pressure  head  or  its  equivalent  of  the  patent 
in  suit.  The  pressure  head  is  composed  of  mechanism  disposed  above 
and  below  the  apex  of  an  arch  frame  extending  upwardly  from  the  sur- 
face of  the  table  carrying  the  tire  and  its  assembled  parts  during  the 
wrapping  operation.  The  mechanism  comprises  (1)  a  tripod  suspended 
within  the  arch,  having  rollers  mounted  on  its  lower  ends,  and  designed 
to  transmit  heavy  pressure  to  the  mold  and  the  mold  rings  and  through 
them  to  the  tire,  in  order  to  prevent  dislodgement  and  expansion  of  the 
tire  in  the  wrapping  process ;  and  (2^  appliances  for  exerting  and  re- 
leasing such  pressure  and  consisting  either  of  a  screw  engaging  the 
top  of  the  tripod  and  operated  by  a  wheel,  or  of  a  cylinder  and  piston 
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disposed  at  the  top  of  the  tripod  and  operated  by  compressed  air  or 
st^am.    The  pressure  heads  in  dispute  here  are  all  of  this  latter  type. 

There  are  several  remarkable  features  touching  the  use  of  this  pres- 
sure head.  After  appellant  put  into  operation  the  machine  it  had 
bought  of  appellee,  it  purchased  and  used  the  Thropp  &  Sons  Com- 
pany machine;  later,  although  it  had  meanwhile  been  notified  by  ap- 
pellee that  it  was  infringing  the  patent  in  suit,  appellant  employed  an- 
other manufacturer  to  construct  two  machines  substantially  like  the 
machine  it  had  acquired  of  appellee,  and  put  them  into  operation.  We 
think  the  evidence  fairly  shows  that  the  machine  so  acquired  of  Thropp 
&  Sons  Company  and  the  machines  so  constructed  each  contained  this 
pressure  head;  indeed  this  is  scarcely  open  to  doubt  in  view  of  two 
corroborating  circumstances:  First,  that  after  March,  1915,  possibly 
after  the  Third  Circuit  case  was  ultimately  decided  (August  9,  1915), 
Thropp  &  Sons  Company  notified  appellant  to  remove  the  pressure  head 
from  the  machine  purchased  of  it,  if  the  machine  was  still  in  use ;  and, 
second,  some  months  before  the  instant  suit  was  begun,  appellant  was 
advised  by  its  own  counsel  to  remove  the  pressure  heads  from  the 
two  machines  it  had  caused  to  be  constructed.  It  is  not  necessary  to 
state  the  inferences  to  which  this  situation  gives  rise.  However,  ap- 
pellant seeks  in  several  ways  to  show  that  what  happened  did  not 
amount  to  material  infringement ;  and  it  insists  that  the  appellee  should 
be  denied  the  right  to  maintain  its  present  action  in  equity,  and  be  re- 
mitted to  an  action  at  law. 

It  was  sought  to  show,  for  example,  that  the  machine  obtained  from 
Thropp  &  Sons  Company  was  never  used  in  a  commercial  sense ;  that 
is,  it  was  only  used  for  wrapping  a  small  number  of  tires,  and  this  "ex- 
perimentally." The  machine  was  purchased  in  May,  1913,  and  appel- 
lant's witnesses  differ  as  to  the  length  of  time  it  was  in  use ;  its  super- 
intendent saying  that  it  was  not  used  after  September  of  that  year, 
and  its  assistant  engineer  saying  that  he  knew  it  was  not  used  after  Jan- 
uary, 1914.  It  seems  to  have  been  kept  in  the  tire-wrapping  room  for 
about  two  years,  when  it  is  said  it  was  "scrapped" — i.  e.,  placed  in  the 
salvage  department — ^the  superintendent  testifying : 

"At  the  time  this  suit  was  brought  the  machine  was  in  the  salvage  de- 
partment. I  cannot  tell  you  why  we  did  not  send  it  back  and  ask  the  return 
of  our  money,  when  we  found  it  was  not  satisfactory.  I  think  that  just  slip- 
ped my  mind ;  if  I  had  thought  of  it  earlier,  I  might  have  sent  it  back,  don't 
you  know.    The  macliine  cost  |1,500." 

Whatever  else  might  be  said  of  such  a  showing,  it  is  inconsistent  with 
the  practically  admitted  length  of  time  the  machine  was  kept  in  use, 
and  moreover,  it  is  observable  that  no  claim  is  made  that  the  pressure 
head  was  ever  removed. 

The  showing  made  as  to  the  two  machines  appellant  caused  to  be  con- 
structed is  different.  Admittedly  they  were  installed  and  put  into  use 
in  March,  1915.  Appellant  offered  testimony  to  the  effect  that  the  pres- 
sure heads  of  the  machines  were  removed  before  the  instant  suit  was 
commenced  (September  17,  1915);  but  its  testimony  is  indefinite  as 
to  the  time  of  removal,  ranging  from  two  weeks  after  the  machines 
were  placed  in  the  tire-wrapping  room,  until  the  "summer''  of  1915. 
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It  is  enough  to  say  of  this  that  appellee  presented  testimony  which  in 
our  view  is  convincing  that  the  machines  were  regularly  operated  with 
their  pressure  heads  until  at  least  October,  1915— something  like  a 
month  after  this  suit  was  begun. 

Appellant  seeks  in  another  way,  however,  to  meet  the  charge  of  in- 
fringement as  respects  the  two  machines  so  constructed  for  it.  It  in- 
sists that  the  valves  of  these  machines  must  be  presumed  to  have  been 
like  those  of  the  machine  it  had  purchased  of  appellee  in  1911 ;  and  it 
offered  testimony  to  the  effect  that  the  valves  within  the  pressure-head 
mechanism  of  the  original  machine  do  not  admit  of  downward  pres- 
sure but  only  of  upward  pressure,  claiming  that  they  are  three-way, 
instead  of  two-way,  valves.  This  is  to  urge  that  appellee  manufactured 
and  sold  to  appellant  a  machine  which  was  not  constructed  in  accord- 
ance with  the  patent  in  suit ;  yet  it  is  shown  in  appellee's  opening  brief, 
and  is  not  contradicted,  that  the  secretary  and  general  manager  of  ap- 
pellant stated,  in  an  affidavit  filed  under  the  motion  for  preliminary  in- 
junction in  this  cause,  that  appellee  had  represented  that  it  "was  manu- 
facturing under"  the  patent  in  suit,  and  that  the  affiant  further  said : 

"In  general  construction,  such  machine  [the  one  purchased  of  appellee]  is 
substantially  like  the  machine  of  the  patent  as  defined  by  the  claims  In  suit. 
♦  ♦  ♦  This  machine  was  Installed  in  the  tire-wrapping  department  of" 
appellant  "and  has  been  used  continuously  since  about  the  1st  of  January, 
1912,  In  the  commercial  production  of  automobile  tires." 

The  patent  in  suit — in  specification,  drawings,  and  claims  alike — 
clearly  shows,  and  nothing  to  the  contrary  is  suggested,  that  its  pres- 
sure-head mechanism  provides  for  both  downward  and  upward  pres- 
sure largely  in  excess  of  the  mass  weight  of  the  tripod.  It  appears  that 
many  machines  of  appellee's  make  have  been  sold  and  put  into  opera- 
tion. Appellee's  expert  testified  that  he  had  examined  and  tested  some 
of  these  machines  with  great  care,  and  had  found  that  where  a  five-inch 
piston  was  used  the  pressure  exerted  on  the  tire  was  something  like 
1,700  pounds;  and  the  pressure  mechanism  of  the  machine  appellant 
bought  of  appellee  has  a  five-inch  piston.  The  natural  inference  then — 
indeed,  the  presumption — is  that  the  pressure  capacity  of  this  machine 
was  the  same  as  that  of  the  other  machines  produced  by  appellee ;  and 
any  claim  that  appellant's  particular  machine  was  not  constructed  ac- 
cording to  the  patent,  that  it  was  exceptional  in  this  regard,  ought  to 
be  supported  by  clear  and  convincing  testimony.  There  is  not  the 
slightest  showing  that  appellee  ever  built  or  sold  any  other  machine  with 
this  exceptional  feature,  and  we  are  not  satisfied  that  it  did  so  in  this 
instance. 

What  is  shown  touching  the  presence  of  three-way  valves  in  the  ma- 
chine obtained  from  appellee  is  that  Mr.  Brucker,  appellant's  assistant 
mechanical  engineer,  discovered  them,  and  was  "surprised"  by  the  dis- 
covery, just  before  the  trial  of  this  cause  in  the  court  below,  some  six 
years  after  appellant  had  put  the  machine  into  operation;  but,  upon 
pure  hearsay,  he  stated  that  "at  one  time  on  this  original  Thropp  ma- 
chine *  *  *  there  had  been  such  [three-way]  valves  with  one  of 
the  ports  plugged  up  with  lead,  and  that  the  lead  would  blow  out  some- 
times."   It  is  to  be  inferred  that  this  reference  to  "Thropp  machine" 
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meant  the  machine  obtained  of  appellee,  and  it  is  clear  that  the 
valves  alluded  to  were  in  practical  effect  two-way  valves,  since  the 
statement  is  only  that  the  "lead  would  blow  out  sometimes";  and 
this  implies  that  each  port  so  filled  with  lead  was  closed  again  in  the 
same  way,  and  also  is  suggestive  of  what  a  simple  matter  it  would  have 
been  to  replace  the  three-way  valves  with  two-way  valves.  The  wit- 
ness illustrated  his  understanding  of  the  valves  by  a  sketch  which  ap- 
pears in  the  record,  and  stated  that  "when  the  air  was  turned  on 
*  *  *  there  was  no  pressure  forcing  this  tripod  down."  Another 
witness  in  substance  testified  to  the  same  result,  though  not  with  the 
particularity  of  the  first  one. 

It  will  be  observed  that  according  to  these  witnesses  the  effect  of  the 
introduction  of  compressed  air  into  the  cylinder  was  to  exert  upward, 
but  not  downward,  pressure.  This  would  seem  to  signify  that  no  com- 
pressed air  was  ever  introduced  into  the  cylinder  through  its  upper 
port,  and  hence  that  compressed  air  was  not  ifsed  to  cushion  the  action 
of  the  piston  in  its  upward  movement.  Mr.  Waterman,  appellee's  ex- 
pert witness,  testified : 

"If  plaintilTs  [appellant's]  machine  had  a  three-way  valve  arranged  as 
per  Mr.  Bmcker's  sketch,  there  would  be  nothing  to  bring  this  head  down 
gradually.  At  the  time  of  going  up  the  action  would  he  to  raise  the  head, 
hot  there  would  be  nothing  to  prevent  knocking  the  head  out  when  it  got  up. 
It  would  hit  the  top  of  the  cylinder  like  a  hammer,  if  it  had  force  enough  to 
posh  it  up,  and  in  coming  down  with  the  valves  arranged  as  Mr.  Brucker  has 
shown  them  In  his  sketch  there  is  complete  equalization  of  pressure.  Ckinse- 
qoently  there  is  nothing  to  prevent  it  from  literally  falling  down.  •  •  • 
Such  action  as  here  shown  is  entirely  impracticable." 

We  think  this  interpretation  of  the  conditions  described  by  appel- 
lant's witnesses  is  manifestly  right.  It  hardly  is  conceivable  that  such 
conditions  could  ever  have  existed  save  only  for  the  time  necessary  to 
rectify  them;  and  the  only  possible  explanation  of  their  existence, 
assiuning  that  they  did  exist,  is  to  be  found  in  the  hearsay  testimony 
before  pointed  out.  On  that  theory  any  port,  the  lead  filling  of  which 
had  been  **blown  out,"  could  readily  be  refilled  and  the  valve  restored 
in  effect  to  a  two-way  valve.  Upon  any  rational  view,  then,  of  the  evi- 
dence, it  must  result  that  the  machine  obtained  of  appellee  was  built 
and  substantially  maintained  in  accordance  with  the  patent  in  suit. 
We  may  therefore  concede  the  presumption  claimed  by  appellant  that 
the  valves  of  the  two  new  machines  were  like  those  of  the  old  machine ; 
but  we  must  add  that  the  clear  tendency  of  the  evidence  is  that  the  new 
machines  were  built  according  to  the  showing  of  the  patent,  and  the 
fact  already  stated  that  appellant  was  advised  by  its  own  counsel  to 
remove  the  heads  of  these  machines  is  of  itself  a  contradiction  of  its 
pres«it  contention  that  they  were  equipped  with  three-way  valves.  If 
the  views  thus  expressed  in  relation  to  the  valves  of  the  old  machine 
and  those  of  the  two  new  machines  are  at  all  correct,  they  are  a  com- 
plete answer  to  a  claim  urged  by  appellant  that  the  pressure-head  mech- 
anism of  the  patent  in  suit  is  not  necessary  to  the  wrapping  of  its  par- 
ticular t)rpe  of  tire.  Argument  is  not  necessary  to  show  the  inconsist- 
ency of  this  claim  with  the  years  of  use  appellant  has  actually  made 
of  tihe  old  machine,  not  to  speak  of  the  use  made  of  the  new  machines. 
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[1,  2]  It  results  that  appellant's  testimony  fails  to  avoid  the  eflfect  of 
its  use  alike  of  the  Thropp  &  Sons  Company  machine  and  the  two  ma- 
chines built  for  it;  and  we  regard  such  use,  particularly  of  the  last- 
mentioned  machines,  as  amounting  to  material  infringement.  This  con- 
clusion is  strengthened  by  that  of  the  trial  judge,  who  saw  and  heard 
the  witnesses  while  they  were  testif )dng.  We  are  constrained  to  say, 
moreover,  that  the  evidence  warrants  the  conclusion  that  the  infringe- 
ment involved  in  the  construction  and  use  of  the  two  new  machines  was 
purposeful  and  inexcusable,  and  was  committed  under  circumstances 
calculated  to  arouse  just  apprehension  that  it  would  be  persisted  in. 
Whatever,  then,  the  extent  of  infringement  may  ultimately  prove  to  be, 
we  agree  with  Judge  Westenhaver  that  in  the  circumstances  here  shown 
the  remedy  is  to  be  found  in  equity  and  through  process  of  injunction. 
General  Electric  Co.  v.  New  England  Electric  Mfg.  Co.,  128  Fed.  738, 
740,  63  C.  C.  A.  448  (C.C.  A.  2);  Woodworth  v.  Stone,  3  Story,  749, 
752,  Fed.  Cas.  No.  18,021,  opinion  by  Mr.  Justice  Story;  Johnson  v. 
Foos  Mfg.  Co.,  141  Fed.  73,  79,  72  C.  C.  A.  105  (C.  C.  A.  6) ;  Westing- 
house  Mach.  Co.  V.  Press  Pub.  Co.,  127  Fed.  822,  827  (C.  C). 

The  decree  must  be  affirmed. 


(257  Fed.  738) 

NELSON  V.  LLOYD  MFG.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    May  9, 1919.) 

No.  3206.^ 

1.  Patents  ^s»32S — Validity — Tank  Heater. 

The  Nelson  patent,  No.  836,526,  for  a  tank  heater,  held  void  for  antici- 
pation and  lack  of  invention. 

2.  Costs  €=>13 — Discretion  of  Court  in  Equitt. 

Costs  in  equity  cases  are  within  the  sound  discretion  of  the  court 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Western  District  of  Michigan ;  Clarence  W.  Ses- 
sions, Judge. 

Suit  in  equity  by  Nels  M.  Nelson  against  the  Lloyd  Manufacturing 
Company  and  Ira  W.  Rowell.  Decree  for  defendants,  and  complain- 
ant appeals.    Affirmed. 

C.  B.  Gillson  and  Louis  K.  Gillson,  both  of  Chicago,  111.,  for  ap- 
pellant. 

Arthur  Wm.  Nelson  and  Wallace  R.  Lane,  both  of  Chicago,  IlL,  for 
appellees. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  Action  for  infringement  of  patent  No.  836,526,  is- 
sued to  Nels  M.  Nelson,  November  20,  1906,  for  a  tank  heater.  Under 
stipulation  the  complaint  of  infringement  was  confined  to  claim  2.    This 

^=»Por  oUier  cases  see  same  topic  A  KBT-NT7MBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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claim  was  held  invalid  and  the  bill  was  dismissed  for  want  of  equity. 
Nelson  appeals. 

[1]  The  patented  device  is  described  in  the  specification  thus: 

**The  invention  relates  to  a  heating  stove  adapted  to  be  placed  in  tanks  of 
water  for  the  purpose  of  warming  their  contents  and  being  particularly  useful 
for  warming  the  supply  of  drinking  water  provided  for  live  stock." 

Our  consideration  of  the  patent  in  suit  in  connection  with  related 
patents  of  the  prior  art,  particularly  those  commented  on  in  the  opin- 
ion below,  convinces  us  that  Judge  Sessions  was  right  in  concluding 
that  the  claim  relied  on  was  void  for  anticipation  and  lack  of  invention. 
We  approve  also  the  reasons  upon  which  this  conclusion  was  based. 
The  opinion  of  the  trial  judge  is  consequently  adopted  and  set  out  be- 
low. 

[2]  We  may  add  that  error  is  assigned  to  the  overruling  of  a  motion 
made  by  appellant  under  equity  rule  58  to  require  appellee,  Lloyd 
Manufacturing  Company,  to  reimburse  him  for  the  expense  he  incurred 
in  taking  certain  depositions.  The  object  was  to  show  that  the  Lloyd 
Company  had  falsely  denied  responsibility  for  the  publication  of  a 
particular  newspaper  article.  The  reason  for  denying  the  motion  is 
stated  in  the  last  paragraph  of  the  District  Judge's  opinion.  The  recov- 
ery thus  sought  is  at  last  but  part  of  the  costs  accruing  in  the  case. 
The  rule  is  that  costs  in  equity  cases  are  within  the  sound  discretion 
of  the  court,  and  we  cannot  say,  under  the  facts  disclosed,  that  denial 
of  the  motion  amounted  to  an  abuse  of  discretion.  Ehi  Bois  v.  Kirk,  158 
U.  S.  58,  67, 15  Sup.  Ct.  729,  39  L.  Ed.  895 ;  Wagner  v.  Meccano  Lim- 
ited, 246  Fed.  603,  609,  158  C.  C.  A.  573  (C.  C.  A.  6). 

The  decree  is  affirmed. 

Sessions,  District  Judge.  A  most  careful  and  painstaking  examination  of 
this  record,  including  the  documentary  and  mechanical  exhibits,  compels  the 
conclusion  that  Nelson  has  not  taken  even  the  short  advance  step  which 
sometimes  constitutes  patentable  Invention  and  hence  that  his  patent  is  in- 
Talid.  The  field  was  crowded  when  he  entered  It.  The  second  claim  of  the 
patent  is  the  only  one  here  in  controversy  and  the  combination  of  elements 
therein  set  forth,  so  far  as  it  is  not  a  mere  aggregation,  was  completely  an- 
ticipated by  devices  upon  which  patents  had  heen  granted  to  others. 

In  his  specification.  Nelson  thus  sets  forth  the  object  of  his  invention: 

**The  invention  has  for  its  object  to  provide  a  heater  of  this  class  of  simple 
and  durable  construction,  efficient  in  operation  and  presenting  a  convenient 
opening  for  obtaining  access  to  its  Interior  for  attending  the  fire  or  removing 
ashes. 

"A  detail  of  the  Invention  provides  a  fire  grate  of  improved  construction  for 
supporting  a  Are  of  wood,  charcoal,  or  other  solid  fuel  within  the  body  of 
the  heater  in  such  a  manner  that  it  may  be  removed  intact  when  It  is  neces- 
sary to  clean  the  Interior  of  the  heater." 

Claim  2  of  the  patent  is  in  the  following  language: 

*'In  a  tank  heater  having  a  horizontal  body  section  and  a  fire  section  in- 
clined upwardly  thei-efrom,  in  combination,  a  fire  grate  in  basket  form,  means 
for  removably  securing  the  fire  grate  within  the  upwardly  inclined  fire  section, 
and  a  flue  leading  out  of  the  body  section." 

It  thus  appears  that  the  essential  elements  of  the  claim  are  (1)  a  horizon- 
tal body  section;  (2)  a  fire  section  inclined  upwardly  therefrom  (the  two 
sections  being  combined) ;  (3)  a  fire  grate  within  the  fire  section ;  (4)  means 
for  removably  securing  the  fire  grate  within  the  fire  section;  and  (5)  a  flue 
leading  out  of  the  body  section.  The  Invention,  if  any,  does  not  reside  in 
the  mere  form  of  the  flre  grate,  nor  in  the  angle  of  upward  inclination  of 
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the  fire  section.  If  these  unessential  matters  of  form  be  disregarded,  Nel- 
son's specification  fairly  described  and  his  claim  2  literally  reads  upon  sev- 
eral patented  structures  found  in  the  prior  art  and  designed  and  Intended  to 
accomplish  the  purpose  and  object  sought  by  him. 

Hamilton  (patent  No.  721,368,  issued  February  24,  1903)  shows  a  structure 
which  is  aptly  described  by  the  language  found  in  Nelson's  spedllcation: 
"The  device  talces,  therefore,  a  U-shape,  the  fire  for  heating  being  in  one 
leg  of  the  U  and  the  draft  therefrom  down  through  the  horizontal  portion  and 
out  at  the  other  leg."    Hamilton  says: 

"A  further  object  is  to  so  construct  said  heater  that  any  desired  fuel, 
such  as  wood  or  coal,  may  be  used  therewith,  while  the  ashes  may  be  re- 
moved therefrom  without  interfering  with  the  burning  of  the  fuel.  •  •  • 
Within  said  tank  [water  tank]  is  placed  my  improved  heater,  which  consists 
of  a  bent  or  elbow-shaped  structure  having  a  main  body  c  [Nelson  fire  sec- 
tion] ♦  ♦  ♦  and  a  subsidiary  portion  d  [Nelson  body  section]  connecting 
therewith  and  forming  a  part  thereof,  the  two  being  arranged  to  converge, 
as  shown,  at  any  desired  angle  to  each  other,  the  converging  portion  extend- 
ing to,  at  or  near  the  bottom  of  the  tank,  while  the  extremities  extend  up- 
wardly and  project  outwardly  therefrom.  ♦  ♦  ♦  The  part  c  (fire  section) 
Is  provided  with  a  hinged  cover  e,  having  suitable  perforations  /  therein  to 
provide  a  lira  ft  for  said  heater,  while  upon  the  outer  end  of  the  part  d  [body 
section]  is  placed  a  removable  cover  g.  *  **  *  Connecting  with  the  part 
d  [body  section]  and  extending  vertically  therefrom  is  a  smoke  pipe  h  [Nel- 
son flue]  which  may  be  of  any  desired  length.  •  ♦  ♦  In  Fig.  3,  I  have 
shown  a  construction  adapted  for  burning  coal.  Within  the  part  o  [fire  sec- 
tion], near  the  bottom  and  preferably  above  the  part  d  [body  section],  I  at- 
tach a  support  or  ledge  i  [Nelson  means  for  removably  securing  the  Are  grate 
within  the  upwardly  inclined  fire  section]  upon  which  Is  placed  a  removable 
grate  /  [Nelson  fire  grate,  necessarily  with  openings  to  form  down  shaft]." 

A  more  complete  anticipation  of  Nelson's  device.  In  form,  construction, 
purpose  and  claimed  combination  of  elements  could  scarcely  be  conceived. 

.Just  (patent  No.  305,980,  issued  January  8,  1889)  shows  a  structure  com- 
parable, in  all  essential  respects,  vlth  that  of  Nelson.  In  his  specification 
Just  says:  "When  It  is  desired  to  heat  water  in  shallow  troughs  [an  ad- 
vantage specially  urged  by  plalntlfif]  we  prefer  to  construct  the  apparatus 
as  shown  in  Fig.  4  of  the  drawings,  wherein  is  represented  a  horizontal 
cylindrical  body  portion,  A  •  [body  section],  from  one  end  of  which  projects 
an  upwardly  and  outwardly  inclined  similarly  made  feeding  end  portion,  B 
[fire  section].  To  the  upper  side  of  the  body  portion  A ,  at  the  opposite  end 
thereof,  is  applied  the  smokestack  H   [flue]." 

The  specification  calls  for  a  removable  grate  supported  upon  suitable  legs 
within  the  fire  pot  or  heater,  and  also  for  a  removable  cover,  with  damper 
opening  therein,  for  the  fire  pot  or  heater.  Just  does  not  definitely  locate 
his  fire  grate  within  and  across  the  upwardly  inclined  section  of  his  heater 
Illustrated  in  Fig.  4  of  the  drawings,  but  Impliedly  he  does  so  locate  the 
grate,  because  the  fire  heater  section  is  the  one  provided  with  a  cover  and 
damper  opening.  At  any  rate,  to  so  locate  the  fire  grate  would  not  con- 
stitute invention. 

In  Wedean  (patent  No.  713,821,  issued  November  18,  1902)  a  heater  la 
shown  which  is  substantially  like  that  of  Nelson  in  all  respects,  except  that 
the  fire  section  is  vertical  instead  of  inclined  and  the  down  draft  Is  through 
the  sides  instead  of  the  bottom  of  the  fire  basket.  The  operation  of  the 
Wedean  heater  is  identical  with  that  of  the  Nelson  structure.  No  patentable 
difference  exists. 

The  heater  illustrated  and  described  in  Cardarelll  patent.  No.  506,810,  is- 
sued October  17,  1893,  closely  approaches  Nelson's  device,  but  differs  there- 
from in  that  the  fire  grate  does  not  extend  entirely  across  the  fire  section 
and  the  fire  section  Is  not  provided  with  a  cover.  It  may  well  be  doubted 
that  a  modification  of  the  Cardarelll  structure  in  these  respects  would  con- 
stitute patentable  Invention. 

None  of  the  patents  *  above  mentioned,  except  the  one  to  Hamilton,  was 
cited  upon  Nelson  In  the  Patent  Office  proceedings.  This  fact  greatly  weak- 
ens the  presumption  ordinarily  arising  from  the  Issuance  of  a  patent 
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If  cLalm  2  of  the  Nelson  patent  could  be  sustained,  no  debatable  doubt 
would  exist  as  to  defendants'  Infringement.  Their  heater  is  none  the  less 
sectional  because  the  sections  thereof  are  connected  by  permanent  welding 
instead  of  detachable  joints. 

Defendants'  counterclaim  is  not  of  such  character  that  it  can  be  litigated 
in  a  suit  in  equity  and  the  damages,  if  any,  determined  in  an  accounting. 

Plaintiff's  motion  for  costs  upon  the  taking  of  depositions  will  be  denied. 
If  interrogatory  No.  16  be  so  narrowed  as  to  distinguish  it  from  interroga- 
tory No.  20,  objection  to  which  was  sustained,  the  answer  to  the  former, 
while  unsatisfactory,  was  not  so  evasive  as  to  call  for  the  imposition  ot  a 
penalty. 

A  decree  will  be  entered,  dismissing  plaintiff's  bill  of  complaint,  with  costs 
to  the  defendants  to  be  taxed. 


(257  Fed.  741) 

BEBGER  MFG.  CO.  v  TRUSSED  CONCRETE  STEEL  00. 

(Carcuit  Court  of  Appeals,  Sixth  Circuit    October  10,  1918.) 

No.  3057. 

Patents  ^=»328 — Vauditt — Studding  and  Metal  Lath  Combination. 

The  Caldwell  patent,  No.  682,316,  for  a  studding  and  metal  lath  combi- 
nation, held  invalid,  as  involving  elements  developed  in  the  prior  art. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio;   John  H.  Clarke,  Judge. 

Suit  in  equity  for  the  infringement  of  a  patent  by  the  Berger  Manu- 
facturing Company  against  the  Trussed  Concrete  Steel  Company. 
From  a  decree  dismissing  the  bill,  plaintiff  appeals.    Affirmed. 

Harry    Frease,  of  Canton,  Ohio,  for  appellant.. 
W.  F.  Guthrie,  of  Youngstown,  Ohio,  for  appellee. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
WALTER  EVANS,  District  Judge. 

PER  CURIAM.  The  District  Court  held  invalid,  for  lack  of  inven- 
tion, the  patent  issued  September  10,  1901,  to  Caldwell,  for  a  studding 
and  metal  lath  combination.  No.  682,316,  and  dismissed  the  bill  which 
the  Berger  Company,  the  owner  of  the  patent,  had  brought  against 
the  defendant.    Plaintiff  appeals. 

The  patented  structure  is  sufficiently  indicated  by  the  claim  in  suit : 

''A  building  construction  comprising  perforate  metallic  lathing  and  a  stud  of 
malleable  metal  with  fiat  prongs  formed  thereon  and  therefrom  by  making 
perforations  in  the  fiat  portion  of  the  metal  strip  so  that  the  prongs  are 
supported  at  one  end  and  have  metal  on  each  side  of  them,  projecting  througb 
perforations  in  the  lathing  and  bent  over  the  latter  so  as  to  clench  same." 

It  must  be  conceded  that  the  complete  combination  specified  in  the 
daim  is  not  precisely  anticipated,  that  it  possessed  commercial  utility, 
that  it  has  gone  into  considerable  use,  and — ^more "  important  than  all 
— ^that  metallic  studs  or  supports  and  metal  lath  had  been  used  in  com- 
bination for  a  number  of  years  and  fastened  together  in  different  ways 
without  adoption  by  any  one  of  the  specific  methods  of  fastening  here 
disclosed.    These  considerations  make  strongly  in  favor  of  patentabil- 

^=»F6r  other  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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ity ;  but  we  are  compelled  to  think  that  they  are  not  sufficient  to  over- 
come the  conclusions  necessarily  resulting  from  the  state  of  the  art. 

It  is  clear  that  sheet  metal  supports  in  the  form  of  studding  or  fur- 
ring had  been  used  to  carry  perforate  metal  lathing  long  before  Cald- 
well's alleged  invention.  The  two  had  been  fastened  together  by  sep- 
arate wire  fastenings  and  by  several  other  different  methods.  It  is 
clear,  also,  from  the  record  that  it  was  a  common  expedient  to  attach 
things  to  be  carried  by  sheet  metal  support  to  that  support  by  cutting 
out  and  striking  up  a  prong  from  the  support  and  then  bending  it 
back  over  the  part  carried.  The  record  shows  that  this  expedient  had 
been  used  under  a  great  variety  of  conditions.  One  of  the  older  in- 
stances of  such  use  of  this  attachment  was  to  mjJce  the  fastening  be- 
tween a  tubular  sheet  metal  fence  post  and  the  supported  fence  wire. 
To  use  this  same  method  of  fastening  to  carry  one  or  two  strands  of 
a  metal  lathing,  instead  of  to  carry  one  fence  wire,  we  think  cannot  be 
considered  to  involve  invention.  It  is  as  if  common  wooden  lath  had 
always  been  attached  to  wooden  studding  by  screws,  and  some  one  ob- 
served that  to  nail  them  on  as  fence  boards  are  nailed  to  a  fence  post 
made  a  quicker  and  better  method  of  fastening.  The  fact  that  Cald- 
well used  a  support  with  a  flat  surface,  and  thereby  got  a  little  better 
binding  effect  on  both  sides  of  his  prong  than  when  the  surface  was 
round  cannot  turn  the  scale  in  favor  of  the  patentee's  contention. 

The  principles  involved  and  the  controlling  conditions  are  so  familiar 
and  their  application  is  so  wholly  a  matter  of  judgment  that  it  seems 
unnecessary  to  go  into  the  question  more  fully. 

The  decree  is  affirmed. 
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HAYES  WHEEL  CO.  v.  AMERICAN  DISTRIBUTING  CO. 

(Circalt  Court  of  Appeals,  Sixth  Circuit    May  12,  1919.) 

No.  3252. 
!•  Ck>iiifEBCE  ^=»69— Intebstatb  CoiocEBCB — ^Interference  bt   State — Corp 

FORATI0N& 

Pub.  Acts  Mich.  1907,  No.  310,  declaring  that  no  foreign  corporation 
shall  be  capable  of  making  a  contract  within  the  state  until  compliance 
with  provisions  of  the  act,  does  not  impose  or  attempt  to  impose  a  tax  on 
all  the  capital  of  a  foreign  corporation,  whether  employed  in  state  or  in- 
terstate commerce,  or  to  tax  property  permanently  without  the  state,  or 
to  impose  a  fee  upon  its  business  done  in  the  state,  without  distinction  be- 
tween state  and  interstate,  and  is  not  otherwise  invalid. 
2.  Corporations  ^=»661(2) — Foreign  Corporations — Right  to  Sue. 

Plaintiff,  a  foreign  corporation,  held  to  have  a  substantial  local  and  do- 
mestic business  entirely  separate  from,  and  not  merely  incidental  to,  its 
Interstate  business,  so  that  it  could  not,  where  it  had  not  complied  with 
Pub.  Acts  Mich.  1907,  No.  310,  maintain  suit  for  unpaid  commissions,  as 
well  as  anticipatory  damages  on  account  of  cancellation  of  <  ontract  for 
sale  on  commission  "for  the  entire  United  States"  of  automobile  wheels 
manufactured  by  defendant,  a  Michigan  corporation,  in  view  of  C<«np. 
Laws  Mich.  1897,  t  10467. 
8.  Tbiai<  ^=»141 — Questions  op  Law  or  Fact. 

Whether  plainfiff,  a  foreign  corporation,  was  doing  business  in  Michi- 
gan, so  as  to  be  subject  to  the  taxing  laWs  of  Michigan,  held  one  of  law ; 
the  evidence  not  being  conflicting. 
4.  Courts  ^=»96(2),  366<7)— Decision  of  State  Suprieme  Court— Following 
BT  Federal  Court. 

The  Supreme  Court  of  Michigan  liavlng  construed  Pub.  Acts  Mich.  1907, 
No.  310,  as  making  unenforceable  a  contract  made  by  a  foreign  corpora- 
tion before  compliance  with  the  act,  notwithstanding  compliance  had  while 
ccmtract  is  still  in  force,  the  declaration  of  invalidity  must  be  recognized 
by  courts,  state  or  federal,  wherever  suit  may  be  brought  for  enforcement 
of  contract 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan ;  Arthur  J.  Tuttle,  Judge. 

Assumpsit  by  the  American  Distributing  Company  against  the 
Hayes  Wheel  Company.  Verdict  and  judgment  for  plaintiff,  motion 
for  judgment  notwithstanding  verdict  denied  (250  Fed.  109),  and 
defendant  brings  error.    Reversed,  with  directions. 

Justin  R.  Whiting,  of  Detroit,  Mich.,  and  Richard  Price,  of  Jack- 
son, Mich.,  for  plaintiff  in  error. 

Thomas  E.  Barkworth,  of  Jackson,  Mich.,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  On  July  1,  1910,  the  American  Dis- 
tributing Company,  an  Ohio  corporation,  having  its  office  and  prin- 
cipal place  of  business  at  Jackson,  Mich.,  contracted  in  writing  at 
that  place,  for  the  sale  on  commission  "for  the  entire  United  States,*' 
for  a  term  of  five  years,  of  automobile  wheels  manufactured  by  the 
Hayes  Wheel  Company,  a  Michigan  corporation,  engaged  at  Jackson, 

^=»Fbr  other  cmsM  s«e  same  topic  A  KBT-NUMEBR  in  all  Key-Numbered  Digests  A  Indexes 


Digitized  by  CjOOQ iC 


82  169  C.  C.  A.  REPORTS 

Mich.,  in  the  manufacture  of  such  wheels.  The  Distributing  Com- 
pany's business  was  that  of  selling  agents  for  manufacturers  of  auto- 
mobile parts.  At  the  time  this  contract  was  made  the  Michigan  stat- 
ute (P.  A.  Mich.  1907,  Act  No.  310)  declared  it  unlawful  for  any 
foreign  corporation  to  carry  on  business  in  Michigan  until  it  should 
procure  from  the  secretary  of  state  a  certificate  of  authority  for  that 
purpose,  to  obtain  which  it  was  required  to  make  a  sworn  statement 
showing,  among  other  things,  the  location  of  its  principal  office  and 
principal  place  or  places  of  business  generally,  as  well  as  specifically,  in 
Michigan,  the  total  value  of  the  property  owned  and  used  by  it  in  its 
business  and  the  value  of  the  property  owned  and  used  in  Michigan, 
the  total  amount  of  business  transacted  during  the  preceding  year,  and 
the  amount,  if  any,  transacted  in  Michigan,  and  "such  other  facts 
bearing  on  the  matter  as  the  secretary  of  state  may  require."  The 
corporation  was  required  to  pay  to  the  secretary  of  state  a  franchise 
fee  (subject  to  a  minimum  of  $25)  of  one-twentieth  of  1  per  cent, 
of  "its  authorized  capital  stock  represented  by  the  property  owned  and 
used  and  business  transacted  in  Michigan,"  as  determined  by  the  sec- 
retary of  state.  Until  compliance  with  the  act,  foreign  corporations 
subject  to  it  were  declared  incapable  of  making  valid  contracts  in 
Michigan.  Section  8  expressly  provided  that  the  act  should  not  be 
construed  "to  prohibit  any  sale  of  goods  or  merchandise  which  would 
be  protected  by  the  rights  of  interstate  commerce."  The  Distributing 
Company  had  made  no  attempt  to  comply  with  this  statute,  although 
it  had  been  doing  the  same  kind  of  business  at  Jackson,  Mich.,  for 
about  18  months  before  the  contract  in  question  was  made;  nor  did 
it  make  any  attempt  to  so  comply  until  more  than  3  years  after  the 
contract  was  made. 

On  May  25,  1914,  the  Wheel  Company  canceled  the  contract,  and 
thereupon  the  Distributing  Company  brought  this  suit  to  recover 
certain  unpaid  commissions  already  earned  under  the  contract,  as 
well  as  anticipatory  damages  on  account  of  its  cancellation.  By 
ariother  statute  then  in  force  (Comp.  Laws  Mich.  1897,  %  10467)  a 
foreign  corporation,  subject  to  the  act  and  not  complying  with  it,  was 
in  effect  denied  right  of  action  upon  contracts  resulting  therefrom. 
Flint  v.  Le  Heup,  199  Mich.  41,  47,  48,  165  N.  W.  626,  and  cases 
cited.  There  was  trial  by  jury.  Against  defendant's  objection  that 
plaintiff  could  not  recover,  because  of  failure  to  comply  with  this 
statute,  the  latter  recovered  verdict  and  judgment;  the  trial  court 
holding  as  matter  of  law  that  the  contract  related  essentially  to  in- 
terstate commerce  and  so  was  not  affected  bv  the  Michigan  statute. 
See  opinion  on  motion  for  new  trial,  250  Fed.  109.  The  correct- 
ness or  incorrectness  of  this  conclusion  is  the  only  question  pre- 
sented. 

The  general  limitations  upon  state  control  of  commerce  are  well 
defined.  It  is  fundamental  that  interstate  commerce  is  within  the  pro- 
tection of  the  federal  Constitution,  and  that  a  state  has  no  power  by 
taxation  to  impose  a  burden  upon  it.  Lyng  v.  Michie^an,  135  U.  S. 
161,  10  Sup.  Ct.  725,  34  L.  Ed.  150;  Rosenberger  v.  Pacific  Express 
Co.,  241  U.  S.  48,  36  Sup.  Ct.  510,  60  L.  Ed.  880.    And  if,  as  plaintiff 
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contends,  the  effect  of  the  Michigan  statute  is  to  impose  a  tax  upon 
every  foreign  corporation  which  does  business  in  the  state,  even 
though  engaged  wholly  in  interstate  commerce,  it  is  bad.  McCall  v. 
California,  136  U.  S.  104,  109,  10  Sup.  Ct,  881,  34  L.  Ed.  392 ;  N.  &  W. 
Ry.  Co.  v.  Pennsylvania,  136  U.  S.  114,  10  Sup.  Ct.  958,  34  h.  Ed.  394. 
And  so,  in  other  words,  if  the  state  has  required  plaintiff,  as  a  con- 
dition of  doing  business  in  Michigan,  to  surrender  its  constitutional 
right  to  transact  commerce  between  the  states.  So.  Pacific  Co.  v.  Den- 
ton, 146  U.  S.  202,  207,  13  Sup.  Ct.  44,  36  L.  Ed.  942.  Applying  these 
principles  concretely,  the  statute  is  bad  if  it  attempts  to  impose  a  tax 
upon  all  plaintiff's  capital,  whether  employed  in  state  or  interstate  com- 
merce (Pullman  Co.  v.  Kansas,  216  U.  S.  56,  30  Sup.  Ct.  232,  54  L. 
Ed.  378;  Western  Union  Co.  v.  Kansas,  216  U.  S.  1,  30  Sup.  Ct.  190, 
54  L.  Ed.  355 ;  Butler  Bros.  Co.  v.  U.  S.  Rubber  Co.  [C.  C.  A.  8]  156 
Fed.  1,  17,  84  C.  C.  A.  167) ;  or  if  it  attempts  directly  or  indirectly  to 
tax  property  permanently  without  the  state  (Louisville,  etc.,  Co.  v. 
Kentucky,  188  U.  S.  385,  396,  23  Sup.  Ct.  463,  47  L.  Ed.  513) ;  or  if  it 
assumes  to  impose  a  license  or  franchise  fee  upon  business  done  in 
the  state  without  distinction  between  state  and  interstate  business 
(Crutcher  v.  Kentucky,  141  U.  S.  47,  11  Sup.  Ct.  851,  35  L.  Ed.  649). 

On  the  other  hand,  the  authority  of  the  state  to  restrict  the  right 
of  plaintiff  corporation  to  engage  in  business  within  its  limits,  or  to 
sue  in  its  courts,  so  long  as  interstate  commerce  is  not  thereby  burden- 
ed, is  well  settled  (Baltic  Mining  Co.  v.  Massachusetts,  231  U.  S.  68, 
83,  34  Sup.  Ct.  15,  58  L.  Ed.  127;  Interstate  Amusement  Co.  v.  Al- 
bert, 239  U.  S.  560,  568,  36  Sup.  Ct.  168,  60  L.  Ed.  439);  and  the 
mere  fact  that  plaintiff  is  engaged  in  interstate  commerce  does  not 
exempt  its  property  from  state  taxation  (White  Co.  v.  Massachusetts, 
231  U.  S.  68,  82,  83,  34  Sup.  Ct.  15,  58 1.  Ed.  127;  Baltic  Mining  Co. 
V.  Massachusetts,  supra) ;  and  if  the  state  tax  affects  merely  the  pro- 
portion of  plaintiff's  property  in  the  state  devoted  to  state  business,  or 
the  domestic  business  done  within  the  state,  and  the  state  business 
is  thus  capable  of  separation  from  the  interstate,  the  latter  is  thus  not 
directly  or  indirectly  burdened,  and  the  tax  is  good  (Western  Union 
Co.  V.  Massachusetts,  125  U.  S.  530,  552,  8  Sup.  Ct.  961,  31  L.  Ed. 
790;  Ratterman  v.  Western  Union  Co.,  127  U.  S.  411,  424,  8  Sup.  Ct. 
1127,  32  L.  Ed.  229;  Pullman  Co.  v.  Adams,  189  U.  S.  420,  23  Sup. 
Ct  494,  47  L.  Ed.  877;  Allen  v.  Pulknan  Co.,  191  U.  S.  171,  24  Sup. 
Ct.  39,  48  L.  Ed.  134).  If  not  so  capable  of  separation,  it  would  be 
bad.  "The  substance,  and  not  the  shadow,  determines  the  validity  of 
the  exercise  of  the  power.''  International  Paper  Co.  v.  Massachu- 
setts, 246  U.  S.  at  page  144,  38  Sup.  Ct.  at  page  295,  62  L.  Ed.  624, 
Ann.  Cas.  1918C,  617. 

[1]  Does  the  Michigan  statute  impose  or  attempt  to  impose  a  tax 
upon  all  the  capital  of  a  foreign  corporation  whether  employed  in  state 
or  interstate  commerce,  or  to  tax  property  permanently  without  the 
state,  or  to  impose  a  fee  upon  its  business  done  in  the  state,  without 
(^stinction  between  state  and  interstate?  It  seems  to  us  clear  that  it 
neither  does  nor  attempts  to  do  either  of  these  things.  The  language 
of  the  statute  indicates,  in  our  opinion,  an  intention  to  assess  the 
160C.C.i 
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franchise  fee  only  upon  domestic  business,  which  is  assumed  to  be  cap  , 
able  of  separation  from  interstate  business.  The  tax  is  in  terms  limit- 
ed to  a  percentage  of  "the  proportion  of  its  authorized  capital  stock 
represented  by  the  property  owned  and  used  and  business  transacted 
in  Michigan,  determined  as  above  provided."  The  secretary  of  state 
is  to  determine  this  proportion,  not  arbitrarily,  as  plaintiff  charges,  but 
"from  the  papers  so  filed  and  the  facts  so  reported  [by  the  corpora- 
tion] and  any  other  facts  coming  to  his  knowledge  bearing  upon  the 
question/'  Nor  is  the  corporation  without  remedy  against  unrestrain- 
ed or  mistaken  determination  of  what  such  proportion  amounts  to, 
neither  is  it  subject  to  the  employment  of  secret  or  private  informa- 
tion in  reaching  such  determination.  It  is  not  only  expressly  given 
"the  right,  on  application,  to  be  heard  by  the  secretary  of  state  touch- 
ing the  matter  of  the  determination  of  the  proportion  of  its  capital 
stock  represented  by  property  used  and  business  done  in  Michigan," 
but,  if  dissatisfied  with  the  result,  it  is  in  terms  given  the  right  of  ap- 
peal to  a  "board  of  appeal  consisting  of  the  auditor  general,  state  treas- 
urer and  attorney  general,"  Due  provision  is  thus,  in  our  opinion, 
made  for  separating  state  from  interstate  business.  The  fact  that  the 
statute  declares  final  the  decision  of  this  board  of  appeal  does  not 
effect  a  denial  of  due  process.  The  right  of  appeal  from  the  decision 
of  an  administrative  board  in  assessing  taxes  and  valuing  property  is 
not  necessary.  "One  hearing  is  sufficient  to  constitute  due  process." 
Mich.  Central  R.  R.  Co.  v.  Powers,  201  U.  S.  at  pages  301,  302,  26 
Sup.  Ct.  at  page  466,  50  L.  Ed.  744.  "A  day  in  court  is  a  matter  of 
right  in  judicial  proceedings,  but  administrative  proceedings  rest 
upon  diflferent  principles."  ^  Under  the  Michigan  system  of  taxation 
generally,  while  a  valuation  by  a  reviewing  board  is  final  in  the  absence 
of  fraud,  yet  a  remedy  in  some  form  is  always  open  against  fraudulent 
or  arbitrary  conduct.  We  are  cited  to  no  authorities,  and  we  have 
found  none,  opposed  to  the  conclusion  that  a  tax  measurement  such 
as  the  statute  in  question  provides  does  not  burden  interstate  com- 
merce. It  cannot  well  be  claimed  that  the  minimum  fee  of  $25  is 
unreasonable,  or  that  it  burdens  interstate  commerce. 

The  remaining  provisions  of  the  act  strengthen  rather  than  weaken 
the  inference  naturally  deducible  from  the  assessment  provisions  we 
have  discussed,  viz.  that  the  act  was  not  intended  to  impose  a  tax  up- 
on interstate  business.  The  declaration  that  it  shall  be  unlawful  for 
any  foreign  corporation  to  carry  on  its  business  in  this  state  until  it 
has  procured  certificate  of  authority  must  be  considered  in  connection, 
not  only  with  the  assessment  provisions  already  cited,  but  with  the 
declaration  of  section  8,  that  the  act  shall  not  be  construed  "to  prohibit 
any  sale  of  goods  or  merchandise  which  would  be  protected  by  the 
rights  of  interstate  commerce."  So  considered  (whatever  might  be 
the  effect  of  the  quoted  words  standing  alone),  the  natural  meaning  of 
the  words  "its  business"  would  be  "its  domestic  [state]  business." 
But  we  are  not  left  to  our  own  interpretation  of  the  statute,  for  the 
Supreme  Court  of  Michigan  has  expressly  or  by  necessary  implication 
repeatedly  construed  the  act  of  1907  and  other  statutes  of  like  nature 

1  Per  Justice  Cooley,  In  Welmer  v.  Bunbury,  30  Mich.  214,  215. 
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as  not  imposing  a  tax  upon  interstate  business.*  The  Michigan  stat- 
ute of  1891  (No.  182),  as  amended  by  Pub.  Acts  1893,  No.  79,  which  in 
terms  required  every  foreign  corporation  "which  shall  hereafter  be 
permitted  to  transact  business  in  this  state"  to  pay  a  franchise  fee, 
;md  provided  that  all  contracts  made  in  the  state  "by  any  corporation 
which  has  not  first  complied  with  the  provisions  of  this  act  shall  be 
wholly  void,"  was  construed  by  the  Supreme  Court  of  the  state  as 
not  applicable  "to  foreign  corporations  whose  business  within  this  state 
consists  merely  of  selling,  through  itinerant  agents,  and  delivering 
commodities  manufactured  outside  of  this  state."  Coit  v.  Sutton,  102 
Mich.  324,  60  N.  W.  690,  25  L.  R.  A.  819.  The  Michigan  act  of  June 
20,  l&s9  (3  Howell's  Ann.  Stat.  §  4161d6)  which  declared  the  terms  on 
which  manufacturing  and  mercantile  companies  generally,  both  for- 
eign and  domestic,  might  carry  on  business  in  that  state,  was  construed 
in  People  v.  Hawkins,  106  Mich.  479,  483,  64  N.  W.  736,  738,  as  not 
"aimed  at  the  exclusion  of  foreign  companies,  or  the  imposition  of  con- 
ditions upon  their  doing  business,  unless  they  desire  the  benefits  to 
be  derived  from  the  law  applicable  to  domestic  corporations."  The 
construction  of  both  of  these  acts  by  the  Michigan  Supreme  Court  was 
adopted  by  this  court  in  Oakland  Co.  v.  Wolf  Co.,  118  Fed.  239,  243, 
55  C.  C.  A.  93.  And  see  Coit  v.  Sutton,  102  Mich.  324,  60  N.  W.  690, 
25  L.  R.  A.  819. 

In  Fifth  Avenue  Society  v.  Hastie,  supra,  section  6  of  the  act  of 
1901  (No.  206),  which  is  in  the  identical  language  of  section  8  of  the 
act  of  1907,  is  referred  to  as  declaring  that  the  provisions  of  this  act 
shall  not  be  applicable  to  the  sale  of  goods  or  merchandise  which 
would  be  protected  by  the  rights  of  interstate  commerce.  In  Imperial 
Curtain  Co.  v.  Jacob,  supra,  163  Mich.  76,  127  N.  W.  774  (also  under 
the  act  of  1901),  it  is  said :  "If  the  plaintiff  did  any  business  of  a  lo- 
cal character,  the  case  is  not  within  the  terms  of  the  statute."  In 
Standard  Fashion  Co.  v.  Cummings,  supra,  the  foreign  corporation  in- 
volved was  held  not  to  be  doing  business  in  Michigan.  The  act  of 
1901  (No.  206)  and  the  amendments  of  1903  (No.  34),  1911  (No.  266), 
and  1913  (No.  277),  diflFer,  we  think,  from  the  act  of  1907  (No.  310)  in 
no  respect  material  to  the  decision  of  this  case.  The  construction  put 
by  the  Supreme  Court  of  Michigan  on  the  meaning  of  the  statute  is 
binding  upon  us,  although  its  determination  of  the  necessary  effect 
of  the  statute  is  not  conclusive.  Crew  v.  Pennsylvania,  245  U.  S.  292, 
294,  38  Sup.  Ct.  126,  62  L.  Ed.  295 ;   Standard  Oil  Co.  v.  Graves,  249 

«Despres  v.  Zierleyn,  163  Mich.  390,  128  N.  W.  769;  Nemst  Lamp  Co.  v. 
Conrad,  165  Mich.  604,  609.  131  N.  W.  120 ;  Lange  Co.  v.  Brace,  186  Mich.  453, 
459.  152  N.  W.  1026  (all  of  these  cases  Involve  the  statute  of  1907) ;  Fifth 
Avenue  Society  v.  Hastie.  155  Mich.  56.  118  N.  W.  727 ;  Imperial  Curtain  Co. 
V.  Jacob,  163  Mich.  72,  127  N.  W.  772  (both  of  which  cases  were  under  the  pre- 
vions  act  of  1901) ;  Haughton  Elevator  Co.  v.  Candy  Co.,  156  Mich.  25,  120 
N.  W.  18 :  Standard  Fashion  Co.  v.  Cummings,  187  Mich.  196, 153  N.  W.  814,  K 
B.  A.  191oP,  329,  Ann.  Cas.  1916E.  413  (the  last  two  cases  arising  under  the  act 
of  1908) ;  Power  Specialty  Co.  v.  Michigan  Power  Co.,  190  Mich.  699. 157  N.  W. 
408  (arising  under  the  amendment  of  1911);  Sturtevant  Co.  v.  I^itelt,  100 
Midi.  552, 163  N.  W.  13  (arising  under  the  amendment  of  1913). 
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U.  S.  389,  39  Sup.  Ct.  320,  63  L.  Ed.  662,  decided  by  the  Supreme 
Court  April  14,  1919. 

The  cases  specially  relied  upon  by  plaintiflF  are,  in  our  opinion,  clear- 
ly distinguishable  from  the  instant  case.  In  Crutcher  v.  Kentucky,  su- 
pra, the  statute  was  construed  as  requiring  the  foreign  express  com- 
pany to  obtain  a  license  from  the  state  preliminary  to  doing  interstate 
business.  The  statute  involved  in  Western  Union  Telegraph  Co.  v. 
Kansas,  216  U.  S.  1,  30  Sup.  Ct.  190,  54  L.  Ed.  355,  and  Pullman  Co. 
V.  Kansas,  216  U.  S.  56,  30  Sup.  Ct.  232,  54  L.  Ed.  378,  attempted  to 
tax  the  entire  capital  stock  of  the  foreign  corporation  as  condition  of 
doing  business  within  the  state.  The  law  involved  in  International 
Text-Book  Co.  v.  Pigg.  217  U.  S.  91,  30  Sup.  Ct.  481,  54  L.  Ed.  678, 
27  L.  R.  A.  (N.  S.)  493,  18  Ann.  Cas.  1103,  exacted  a  tax  by  way  of 
a  percentage  upon  the  entire  capita  stock  of  the  foreign  corporation, 
and,  as  construed  by  the  Kansas  courts,  was  intended  to  apply  even 
where  the  business  of  the  foreign  corporation  was  purely  interstate. 
It  also  required,  as  a  condition  of  doing  business,  a  statement  setting 
forth  certain  facts  as  to  the  amount  of  capital  stock,  its  value,  etc., 
and  forbade  the  maintaining  of  action  by  the  corporation  unless  certifi- 
cate of  such  filing  had  been  obtained.  The  requirement  of  this  state- 
ment was  held  a  burden  on  interstate  commerce.  In  Looney  v.  Crane, 
245  U.  S.  178,  38  Sup.  Ct.  85,  62  L.  Ed.  230,  the  taxes  m  question 
seem  to  have  been  assessed  with  reference  to  the  entire  authorized 
capital  stock.  The  case  was  aggravated  by  large  increases  in  rates, 
etc.,  after  the  foreign  corporation  had  established  its  agency.  In 
Crew  V.  Pennsylvania,  245  U.  S.  292,  38  Sup.  Ct.  126,  62  L.  Ed.  295, 
the  tax  held  bad  was  measured  by  a  percentage  of  the  entire  business 
transacted,  although  the  foreign  sales  were  about  86  per  cent,  of  the 
gross  sales.  In  International  Paper  Co.  v.  Massachusetts,  246  U.  S. 
135,  38  Sup.  Ct.  292,  62  L.  Ed.  624,  Ann.  Cas.  1918C,  617,  there  was 
involved  a  percentage  tax  computed  on  the  entire  authorized  capital. 
The  case  was  distinguished  from  the  Baltic  Mining  Co.  Case,  supra, 
in  the  fact  that  since  the  decision  in  the  latter  case  was  rendered  the 
Legislature  had  removed  the  previously  existing  $2,000  maximum 
limitation,  thus  making  it  in  essential  and  practical  operation  like 
Western  Union  Co.  v.  Kansas  and  Pullman  Co.  v.  Kansas,  supra.  The 
other  cases  relied  upon  by  plaintiff  seem  to  require  no  special  mention. 

On  the  other  hand,  in  Western  Union  Co.  v.  Massachusetts,  supra, 
a  tax  on  account  of  property  owned  and  used  by  the  corporation  in 
that  state,  whose  value  was  ascertained  by  comparing  the  length  of  its 
lines  in  that  state  with  the  length  of  its  entire  lines,  was  held  good. 
In  Ratterman  v.  Western  Union  Co.,  supra,  a  tax  assessed  under  the 
laws  of  Ohio  upon  receipts  of  the  telegraph  company,  derived  partly 
from  interstate  and  partly  from  state  commerce  and  capable  of  sep- 
aration, but  returned  in  gross,  was  held  invalid  in  proportion  to  the 
extent  that  the  receipts  were  derived  from  interstate  commerce,  but 
otherwise  valid.  In  Pullman  Co.  v.  Adams,  supra,  a  tax  imposed  by 
the  laws  of  Mississippi  on  sleeping  and  palace  car  companies,  based  on 
mileage  of  railroad  track  in  the  state  over  which  the  cars  were  run, 
plus  a  specific  charge  of  $100,  was  sustained.    In  Allen  v.  Pullman  Co., 
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supra,  a  statute  of  Tennessee  assessing  a  tax  of  $3,000  per  annum,  in 
lieu  of  all  other  except  ad  valorem  taxes,  on  account  of  passengers 
whose  transportation  began  and  ended  within  the  state,  not  referring 
to  or  affecting  the  interstate  business  of  the  companies,  was  sustained. 
In  Kansas  City  Railway  v.  Kansas,  240  U.  S.  227,  232,  36  Sup.  Ct: 
261,  60  L.  Ed.  617,  a  tax  on  the  privilege  of  being  a  corporation,  grad- 
uated according  to  paid-up  capital,  with  a  reasonable  maximum  as- 
sessed against  a  domestic  corporation  engaged  in  both  state  and  in- 
terstate commerce,  was  held  not  improper  under  the  due  process  clause 
of  the  Constitution.  In  Baltic  Mining  Co.  v.  Massachusetts,  supra,  and 
White  Co.  V.  Massachusetts,  supra,  an  excise  tax  measured  by  the 
authorized  capital  of  the  corporation,  but  limited  to  a  specified  sum, 
was  held  not  an  unconstitutional  burden  on  interstate  commerce,  and 
not  to  violate  the  due  process  or  equal  protection  clauses  of  the  Con- 
stitution. We  conclude  that  a  foreign  corporation,  doing  a  wholly 
interstate  business,  was  not  required  to  make  declaration  or  procure 
certificate  of  authority.  It  results  that,  in  our  opinion,  the  Michigan 
statute  in  question  does  not  impose  a  burden  upon  interstate  com- 
merce, nor  is  it  otherwise  invalid. 

[2]  We  are  thus  brought  to  the  ultimately  controlling  question 
whether,  as  plaintiff  urgently  insists  is  the  case,  its  business  was  sole- 
ly interstate  commerce,  the  local  business  being  merely  incidental 
thereto,  or  whether,  on  the  other  hand,  plaintiff  was  engaged  locally 
in  both  state  and  interstate  commerce.  In  the  former  case  it  would 
not  be  subject  to  the  tax ;  in  the  latter,  it  would  be. 

Plaintiff's  business  embraced  sales  largely  by  way  of  orders  taken 
by  traveling  solicitors  from  automobile  manufacturers  in  several  states 
lying  generally,  if  not  universally,  north  of  the  Ohio  and  east  of 
the  Mississippi  rivers.  Plaintiff  seems  to  have  had  no  office,  at  least 
for  commercial  business,  anywhere  except  at  Jackson,  Mich.  There 
its  boc4cs  and  records  of  commercial  transactions  were  kept;  there 
a  majority  at  least  of  its  officers  resided,  and  at  or  from  that  point 
all  of  its  business  seems  to  have  been  directed  and  conducted,  except- 
ing so  far  as  concerns  actual  solicitation  of  orders  by  traveling  sales- 
men. The  business  of' at  least  one  of  these  salesmen  was  confined  to 
Michigan.  Plaintiff  was  acting  under  similar  contracts  as  sales  agent 
for  several  manufacturers  of^  automobile  parts,  other  than  defend- 
ant. So  far  as  the  record  shows,  all  its  tangible  property  was  in 
Michigan.  That  state  was  and  is  the  most  prominent  of  the  auto- 
mobile manufacturing  states. 

During  the  five-year  contract  period  plaintiff's  sales  in  Michigan 
amounted  to  61.2  per  cent,  of  its  total  sales,  and  for  the  last  IVn  years 
of  that  period  the  Michigan  sales  were  about  75  or  80  per  cent,  of  the 
aggr^^te  business.  While  the  proportion  of  Michigan  business  in- 
creased during  the  contract  period,  and  the  proportion  when  the  con- 
tract was  made  does  not  definitely  appear,  the  natural  inference  from 
the  record  and  the  arguments  would  be,  we  think,  that  the  Michigan 
sales  were  from  the  first  approximately  at  least  one-half  of  the  total 
sales.  Plaintiff's  declaration,  made  September  29,  1913,  for  authority 
to  do  business  in  Michigan,  gave  the  location  of  its  principal  office 
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and  of  its  principal  place  of  business  as  Jackson,  Mich.,  and  two  of 
its  three  officers  as  residing  there,  and  the  third  as  living  at  Detroit, 
Mich.  Its  authorized  capital  stock  was  reported  at  $4,000  [under  the 
statute  in  question  the  tax  would  have  been  $25] ;  the  total  value  of 
its  property  owned  and  used  in  its  business  as  $23,538.98,  all  of  which, 
with  the  exception  of  furniture  and  fixtures,  represented  cash  and  ac- 
counts and  bills  receivable.  The  value  of  the  property  owned  and 
used  in  Michigan  was  given  as  "furniture  and  foctures  $294.96,"  the 
total  amount  of  business  transacted  during  the  preceding  year  was 
stated  (in  the  sixth  item)  to  be  $42,893.96,  and  the  amount  transacted 
in  Michigan  as  "all,  as  specified  in  sixth  item." 

It  is  difficult,  if  not  impossible,  to  distinguish  plaintiflF's  business  in 
principle  from  that  of  the  ordinary  domestic  mercantile  corporation 
selling  at  wholesale,  both  in  the  state  of  its  creation  and  business  lo- 
cation as  well  as  in  other  states.  Assuming,  as  we  do,  for  the  purposes 
at  least  of  this  opinion,  that  plaintiff's  business,  so  far  as  it  related  to 
business  outside  of  Michigan,  was  in  interstate  commerce,  it  yet  seems 
plain  to  us,  not  only  that,  independently  of  the  question  whether  plain- 
tiff's business  was  local  or  interstate,  it  was  doing  business  in  Michi- 
gan, and  so  within  the  statute  of  that  state  if  it  was  doing  a  substan- 
tial Michigan  business  (International  Text-Book  Co.  v.  Pigg,  supra, 
217  U.  S.  at  pages  104,  105,  30  Sup.  Ct.  481,  54  L.  Ed.  678,  27  L.  R. 
A.  [N.  S.]  493,  18  Ann.  Cas.  1103),  but  also  that  it  was  in  fact  do- 
ing a  substantial  local  business  in  Michigan  within  the  meaning  of  the 
law  of  interstate  commerce.  We  think  it  a  misnomer  to  characterize 
its  business  as  essentially  interstate.  In  our  opinion  it  had  a  substan- 
tial local  and  domestic  business,  entirely  separate  from,  and  not 
merely  incidental  to,  its  interstate  business.  Baltic  Mining  Co.  v. 
Massachusetts,  supra,  at  page  86,  34  Sup.  Ct.  15,  58  L.  Ed.  127; 
Nemst  Lamp  Co.  v.  Conrad,  supra;  Lange  v.  Brace,  supra,  at  page 
462,  152  N.  W.  1026;  American,  etc.,  Co.  v.  Griswold,  143  App 
Div.  807,  128  N.  Y.  Supp.  206,  affirmed  206  N.  Y.  723,  100  N.  E. 
1124;  Flint  v.  Le  Heup,  supra,  at  page  47,  165  N.  W.  626;  Loomis 
v.  Construction  Co.  (C.  C.  A.  6)  211  Fed.  453,  456,  128  C.  C.  A.  125, 
and  cases  cited. 

Comparison  with  the  leading  cases  reUed  on  by  plaintiff  serves  to 
emphasize  the  substantial  and,  we  think,  the  dominant  nature  of  this 
local  and  domestic  business.  For  example,  in  Crutcher  v.  Kentucky, 
supra,  the  principal  office  was  in  New  York,  the  state  of  its  creation, 
only  its  local  office  was  in  Kentucky,  and  the  Kentucky  business  was 
presumably  but  a  few  per  cent,  at  the  most  of  the  company's  total 
business.  In  Western  Union  v.  Kansas,  supra,  and  Pullman  v.  Kan- 
sas, supra,  a  similar  situation  presumably  existed.  In  International 
Text-Book  Co.  v.  Pigg,  supra,  the  Book  Company  did  its  manufactur- 
ing and  exercised  its  corporate  franchises  generally  in  the  state  of 
its  incorporation,  and  had  no  office  of  its  own  within  the  state  of  Kan- 
sas. In  International  Paper  Co.  v.  Massachusetts,  supra,  the  cor- 
poration's home  office  was  in  the  state  of  its  creation,  where  its  sales 
were  passed  on:  and  in  Massachusetts,  whose  tax  was  in  question, 
but  one  of  its  23  mills  was  located.    In  Looney  v.  Crane,  the  corpora- 


Digitized  by  CjOOQ  iC 


HAYES  WHEEL  CO.  Y.  AMEBIOAN  DISTBIBUTING  CO.  39 

tion's  home  office  and  principal  place  of  business,  where  its  manu- 
facturing and  dealings  generally  were  carried  on,  was  in  the  state  of 
its  creation.  The  Texas  agency  was  a  supply  depot  for  carrying 
on  interstate  commerce,  and  to  it  goods  were  snipped  from  the  prin- 
cipal place  of  business  and  from  it  shipments  were  made  to  customers 
within  and  without  Texas.  The  situation  in  Crew  v.  Pennsylvania 
has  already  been  stated. 

[3]  In  each  of  these  cases  the  business  done  at  the  office  in  the 
state  of  the  corporation's  creation  was  the  dominant  business.  In  the 
instant  case,  even  if  the  business  done  by  plaintiff  in  the  foreign  state 
(Michigan)  was  not  its  dominant  business,  it  clearly  was  a  substan- 
tial and  separable  part  of  it.  The  mere  fact  that  it  involved  inter- 
state business  did  not  impress  the  local  and  domestic  business  with 
that  character.  Williams  v.  Fears,  179  U.  S.  270,  276,  21  Sup.  Ct. 
128,  45  L.  Ed.  186;  Interstate  Amusement  Co.  v.  Albert,  239  U.  S. 
560,  565,  36  Sup.  Ct.  168,  60  L.  Ed.  439.  While  the  question  whether 
the  plaintiflF  was  "doing  business  in  Michigan,"  so  as  to  subject  it  to 
the  tax  law  of  that  state,  would  be  one  of  fact,  if  the  evidence  were 
in  conflict  (Oakland  Co.  v.  Wolf  Co.,  supra),  we  think  that,  upon 
this  record,  the  question  is  one  of  law. 

[4]  These  views  compel  a  reversal  of  the  judgment  below,  unless 
plaintiff's  compliance  with  the  statute  in  1913  made  the  contract  en- 
forceable after  that  date.  Section  6  of  the  statute  of  1907  declares 
that — 

"No  forelgBT  corporation,  subject  to  the  provisions  of  this  act,  shall  be  capable 
of  making  a  valid  contract  in  this  state  until  it  shall  have  fully  complied 
with  the  requirements  of  this  act.    ♦    ♦    ♦  " 

The  Supreme  Court  of  Michigan  has  construed  the  statute  as 
making  imenforceable  a  contract  made  before  compliance  with  the 
statute,  notwithstanding  compliance  was  had  while  the  contract  was 
yet  in  force.  Showen  v.  Owens,  158  Mich.  321,  332,  122  N.  W.  640, 
133  Am.  St.  Rep.  376;  Despres  v.  Zierleyn,  163  Mich.  399,  403,  404, 
406,  407,  128  N.  W.  769;  Nemst  v.  Conrad,  165  Mich.  604,  605,  609, 
131  N.  W.  120.  And  see  Flint  v.  Le  Heup,  199  Mich.  41,  47,  48,  165 
N.  W.  626;  Hastings  Industrial  Co.  v.  Moran,  143  Mich.  679,  107 
N.  W.  706.  This  declaration  of  invalidity  must  be  recognized  by 
the  courts,  state  or  federal,  in  whatever  state  suit  may  be  brought 
for  its  enforcement.  Loomis  v.  People's  Construction  Co.  (C.  C.  A.  6) 
211  Fed.  453,  457,  458,  128  C.  C.  A.  125,  and  cases  there  cited.  As 
the  case  must  be  tried  again,  we  neither  express  nor  intimate  an  opin- 
ion on  the  question  whether  plaintiff  is  entitled  to  recover  on  a  quan- 
tum meruit  or  otherwise,  on  account  of  commissions  earned  before 
the  cancellation,  or  whether  (a  question  not  suggested  by  counsel)  the 
dealings  between  the  parties  have  been  such,  since  plaintiff's  com- 
pliance with  the  Michigan  statute,  as  to  work,  in  equity  or  otherwise,  a 
ratification  by  or  estoppel  against  defendant,  as  concerns  the  contract 
in  suit.  See  Turner  v.  Construction  Co.  (C.  C.  A.  5)  229  Fed.  702, 
144  C.  C.  A.  112;  Montgomery  Traction  Co.  v.  Montgomery  Light, 
etc.,  Co.  (C.  C.  A.  5)  229  Fed.  672,  144  C.  C.  A.  82.    Neither  of  these 
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questions  has  been  argued  by  counsel  or  apparently  considered  by  the 
District  Judge. 

The  judgment  of  the  District  Court  is  reversed  with  directions  to 
award  a  new  triaL 


(267  Fed.  890) 

EMPIRE  FUEL  CO.  v.  LYONS. 

LYONS  V.  BMPIBE  FUEL  CO. 

(drcolt  Court  of  Appeals,  Sixth  Circuit.    April  11,  1919.) 

Nos.  8243,  3255. 

1.  CouBTB  ^=»274 — Federal  Coubt — Pbocess — Cobporations. 

Service  in  the  federal  district  of  Ohio  on  a  West  Virginia  corporation 
will  give  the  District  Court  for  Ohio  jurisdiction,  if  such  corporation 
was  doing  business  in  Ohio  in  such  a  manner  and  to  such  extent  as  to 
warrant  an  inference  that  through  its  agents  it  was  present  there. 

2.  COBPOBATIONS    ^=:»642(4^)— FOREIGN    CORPORATIONS — ^DOINO    BUSINESS    IN 

State. 

The  fact  that  the  general  manager  of  a  West  Virginia  corporation,  who 
resided  in  Ohio  and  maintained  an  office  there  as  managing  agent  of 
another  corporation,  maintained  a  file  for  the  West  Virginia  company,  so 
as  to  carry  on  from  his  Ohio  office  correspondence  necessary  between 
himself  and  the  West  Virginia  corporation,  does  not  show  that  such 
corporation  was  doing  business  in  Ohio. 

3.  Corporations  ^=s>642(6> — Doing  Business  in  State. 

A  sporadic  or  occasional  sale  in  Ohio  of  coal,  made  by  a  West  Virginia 
company,  whose  mines  were  in  the  latter  state,  does  not  cons^tute  doing 
business  in  Ohio. 

4.  Corporations  ^=»673 — ^Doing  Business  in  State — Evidence. 

Where  a  West  Virginia  mining  company,  the  capacity  of  whose  mines 
was  about  600  tons  per  day,  contracted  for  the  transportation  of  a  large 
part  of  its  product  by  boat  into  Ohio,  and  thence  by  rail  to  a  city  therein, 
such  contract  was  important  on  the  question  of  whether  the  West  Vir- 
ginia company  was  doing  business  in  Ohio. 

5.  Corporations  ^=:»642(6) — ^Doing  Business  in  State. 

Doing  business  within  the  state  does  not  necessarily  require  that  it  be 
done  persistently  and  continuously,  in  order  to  justify  service  of  process 
on  an  agent  of  a  foreign  corporation  which  does  business  within  the 
state. 

6.  Courts  ^=»274 — Federal  Court — ^District  op  Sxht — ^Doing  Bxtsiness  in 

State. 

In  an  action  against  a  West  Virginia  corporation,  begun  by  service 
of  process  out  of  the  federal  District  Court  for  Ohio  upon  its  agent  found 
within  that  state,  held,  that  the  West  Virginia  corporation  was  doing 
business  within  the  state  of  Ohio,  so  as  to  be  subject  to  the  Jurisdiction 
of  the  federal  court. 

7.  Contracts  «=»176(1) — Construction — Unambiguous  Contract. 

The  construction  of  an  unambiguous  contract  is  for  the  court,  notwith- 
standing the  construction  involves  consideration  of  attendant  conditions 
and  circumstances  not  in  dispute. 

8.  Shipping  <g=»108 — Special  Contract  for  Transportation — Construction 

— Jury  Question. 

In  an  action  against  a  West  Virginia  mining  company  for  breach  of  a' 
contract  under  which  plaintiff  was  to  transport  by  boat  coal  from  the 
mine  in  West  Virginia  to  a  point  in  Ohio,  whence  it  would  be  reshipped  by 
rail,  the  question  whether  the  contract  required  defendant  to  furnish  coal 
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for  water  shipment,  regardless  of  whether  It  could  obtain  can  at  Its 
mine,  held,  nnder  the  evidence,  for  the  Jury. 
9l  Appkal  and  Ebbob  «=»869— Review— Evidence. 

On  writ  of  error,  the  Circuit  CJourt  of  Appeals  cannot  weigh  the  evi- 
dence or  determine  a  question  of  fact. 

10.  Shipping  ^=:»108 — CJontraot  fob  Tbanspobtatiow — Consteuction — ^Evi- 
dence. 

In  an  action  by  the  plaintiff  for  breach  of  contract,  which  he  asserted 
obligated  the  defendant  mining  company  to  furnish  him  850  tons  of  coal 
per  day  for  transportation  by  water,  evidence  held  sufficient  to  support  a 
finding  by  the  Jury  that  such  was  the  parties'  Intention. 

11.  Appeal  and  Ebbob  ^=»518(4)— Review — Recobd. 

Where  It  did  not  affirmatively  appear  from  the  record  that  plaintiff 
asked  leave  to  amend  an  affidavit  for  attachment,  a  claim  on  writ  of 
error  that  the  dismissal  of  the  attachment  was  Improper,  and  that  plaintiff 
should  have  been  allowed  to  amend,  cannot  be  considered. 

12.  Appeal  and  Ebbob  ^»1151(3)—Dbtebmination— Modification  of  Judg- 
ment— Recobd. 

Where  the  record  did  not  show  that  defendant's  liability  for  an  item 
was  conceded,  and  that  there  was  no  room  for  contesting  it,  a  modification 
of  the  Judgment  cannot  be  directed,  so  as  to  Include  such  Itan,  even  though 
It  was  Improperly  excluded  on  the  ground  that  it  was  a  matter  cognizable 
only  in  a  court  of  admiralty. 
IS.  Appeal  and  Ebbob  ^=s>1178(6) — ^Detebmination — ^Remand. 

A  Judgment  may  be  remanded  for  trial  upon  a  particular  branch  of  the 
question,  such  as  damages,  or  an  issue  relating  to  Jurisdiction,  without 
the  Judgment  being  reversed  in  toto. 
■  14.  Appeal  and  Ebbob  ^=s>1178(6)— Detbbmination — Remand. 

Where  the  amount  of  damages  recovered  was  not  palpably  right  or 
plainly  Insufficient,  plaintiff  cannot  be  awarded  a  new  trial  on  the  issue 
of  damages,  as  he  desired  to  retain  the  recovery  already  had. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Ohio;   John  E.  Sater,  Judge. 

Action  by  John  E.  Lyons  against  the  Empire  Fuel  Company.  There 
was  a  judgment  for  plaintiff,  and  defendant  brings  error,  and  plain- 
tiff also  brings  error,  asserting  that  the  award  of  damages  was  insuffi- 
cient.   Affirmed  on  both  writs. 

Murray  Seasongood,  of  Cincinnati,  Ohio,  for  plaintiff. 
Frank  E.  Wood,  of  Cincinnati,  Ohio,  and  M.  G.  Sperry,  of  Clarks- 
burg, W.  Va.,  for  defendant. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  Plaintiff  in  error  in  No.  3243  is  a 
West  Virginia  coal-mining  corporation.  Having  a  contract  for  ship- 
ping coal  to  Toledo,  Ohio  (as  stated  in  the  brief  of  its  counsel),  it 
made  with  defendant  in  error,  on  April  28,  1917,  a  written  contract 
for  the  transportation  of  coal  from  May  15,  1917,  to  May  15,  1918, 
by  river  barges,  from  Hugheston,  W.  Va.,  which  is  on  the  Kanawha 
river,  to  Pomeroy,  Ohio,  which  is  on  the  Ohio  river,  and  for  the  load- 
ing of  such  coal  into  "such  cars  as  may  be  furnished  at  Pomeroy, 
Ohio."  On  August  15,  1917,  defendant  in  error,  hereafter  styled 
irfaintiff,  brought  this  suit  in  a  state  court  of  Ohio  for  damages  for 
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alleged  breach  of  the  transportation  contract,  attaching  certain  bargee 
of  coal.  Summons  was  served  August  23,  1917,  at  Cincinnati,  Ohio, 
on  B.  Lee  Hutchinson,  who  was  general  manager  of  the  fuel  company, 
hereafter  called  defendant.  The  suit  was  removed  to  the  court  below. 
Defendant  there  moved  to  quash  the  service  of  summons  on  the  sub- 
stantial ground  that  defendant  was  not  doing  business  in  Ohio  and  so 
was  not  subject  to  suit  therein.  After  hearing,  both  on  affidavits  amd 
oral  testimony,  the  District  Judge  overruled  the  motion  to  set  aside 
the  service,  holding  that  defendant  was  doing  business  in  Ohio.  Un- 
der issue  joined  on  the  merits,  plaintiff  recovered  verdict  and  judg- 
ment. 

[1-6]  1.  Jurisdiction,  The  effectiveness  of  the  service  of  summons, 
and  thus  the  jurisdiction  of  the  court  below,  depends  upon  whether 
defendant  was  doing  business  in  Ohio,  "in  such  a  manner  and  to  such 
an  extent  as  to  warrant  an  inference  that  through  its  agents  it  was 
present  there."  Green  v.  Chicago,  B.  &  Q.  Ry.  Co.,  205  U.  S.  530, 
532,  27  Sup.  Ct  595,  596  (51  L.  Ed.  916).  If  defendant  was  doing 
business  in  Ohio,  service  on  Hutchinson  gave  jurisdiction.  Defend- 
ant had  acquired  no  permission  under  the  statutes  of  Ohio  to  do  busi- 
ness in  that  state.  Its  main  office  was  at  Fairmount,  W.  Va.;  its 
mining  office  at  Hugheston,  in  that  state.  Mr.  Hutchinson,  its  gen- 
eral manager  in  charge  of  operations,  spent  about  one-half  his  time  at 
Hugheston,  the  remainder  at  Cincinnati,  where  he  resided,  going  back 
and  forth  from  Cincinnati  to  the  mines.  He  was  the  managing  agent  * 
of  the  Hutchinson  Coal  Company,  which  maintained  an  office  at  Cin- 
cinnati, where  Hutchinson  kept  "an  Empire  Fuel  Company  file,"  "for 
his  personal  reference  and  for  the  Hutchinson  Coal  Company,"  and 
carried  on  from  Cincinnati  such  correspondence  as  was  necessary 
between  himself  and  persons  at  the  mines.  But  this,  standing  alone, 
was  not  enough  to  constitute  a  doing  of  business  by  defendant  in 
Ohio.  Goldey  v.  Morning  News,  156  U.  S.  518,  15  Sup.  Ct.  559,  39 
L.  Ed.  517;  Green  v.  Chicago,  B.  &  Q.  Ry.  Co.,  supra;  Peterson  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  205  U.  S.  364,  27  Sup.  Ct.  513,  51  L. 
Ed.  841 ;  Atchison.  T.  &  S.  F.  R.  R.  Co.  v.  Weeks  (C.  C.  A.  5)  254 
Fed.  513.  166  C.  C.  A.  71.  Hutchinson  also  sold  in  Ohio,  to  an- 
other coal  company,  three  barges  of  coal,  which  were  loaded  from 
time  to  time  between  August  20th  and  September  26th,  in  that  com- 
pany's barges  at  Hugheston,  W.  Va.  But  a  sporadic  or  occasional  sale 
in  Ohio  did  not  constitute  a  doing  of  business  therein  (Cooper  Mfg. 
Co.  V.  Ferguson,  113  U.  S.  727,  5  Sup.  Ct.  739,  28  L.  Ed.  1137);  and 
except  as  already  or  hereafter  stated  defendant  seems  to  have  done 
no  business  in  Ohio,  and  it  kept  no  books  or  bank  account  there. 

But  this  further  situation  is  presented:  The  contract  in  suit  was 
personally  negotiated  at  Pomeroy,  Ohio,  between  Hutchinson  and 
plaintiff.  It  was  executed  at  Charleston,  W.  Va. ;  Hutchinson  sign- 
ing for  defendant  as  its  general  manager,  his  authority  to  do  so  be- 
ing unchallenged.  Hutchinson  kept  at  the  Cincinnati  office  a  copy 
of  the  contract,  the  original  being  kept  at  defendant's  main  office  at 
Fairmount.  At  Cincinnati,  while  the  contract  was  still  subsisting, 
Hutchinson  discussed  with  plaintiflE  its  "meaning  and  intent."     From 
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Cincinnati  he  conducted  correspondence  with  plaintiflF,  signing  one 
or  more  letters  in  defendant's  name  by  himself  as  general  manager. 
From  Cincinnati,  as  representing  defendant,  he  sent  plaintiff  '*differ- 
cnt  telegrams,"  at  least  one  of  which  (that  of  August  2d),  relating 
to  the  unloading  of  barges  then  at  Pomeroy,  was  sig^ned  in  defendant's 
name  alone.  From  Cincinnati  he  inclosed  to  plaintiff  vouchers  for  the 
transportation  and  loading  of  coal  during  the  months  of  May  and 
June  under  the  contract  in  suit ;  the  checks  having  been  sent  to  Hutch- 
inson from  defendant's  main  office  for  the  correct  address,  the  letter 
of  transmittal  being  signed  in  defendant's  name  by  Hutchinson  as  its 
general  manager.  Hutchinson  wrote  plaintiff  from  Cincinnati  to  for- 
ward to  him  at  that  place  an  expense  bill  of  about  $500  incurred  for 
raising  a  sunken  boatload  of  coal,  and  the  bill  was  sent  accordingly. 
On  June  23d  plaintiff  wrote  Hutchinson  at  Cincinnati,  as  defendant's 
manager,  regarding  the  loading  of  fuel  coal  called  for  by  the  contract. 
Hutdunson  replied  thereto  by  letter  as  defendant's  general  manager, 
apparently  from  Cincinnati.  On  or  about  June  1st  the  loading  of 
coal  into  plaintiff's  barges  was  suspended,  because  defendant  had  then 
a  full  supply  of  cars.  From  June  29th  to  August  11th,  however,  six 
barges  were  loaded,  all  of  which  were  attached  by  plaintiff  before 
they  were  unloaded;  but  the  relations  under  the  contract  were  not 
broken  off  until  just  before  this  suit  was  begun.  Hutchinson  acted 
for  defendant  in  all  the  dealings  between  it  and  plaintiff  relative  to 
the  contract  in  suit,  and  had  no  dealings  with  plaintiff  except  on  be- 
half of  defendant.  The  contract  covered,  potentially,  at  least,  an 
important  and  substantial  amount  of  defendant's  business  during  the 
year.  Plaintiff  construes  it  as  providing  absolutely  for  the  transpor- 
tation of  350  tons  per  day;  defendant  construes  it  as  providing  for 
such  transportation  to  the  extent  that  railroad  cars  were  not  available. 
The  capacity  of  the  mines  was  approximately  600  tons  per  day.  This 
consideration  is  entitled  to  weight.  Maxwell  v.  A.,  T,  &  S.  F.  R. 
R.  Co.  (C.  C.)  34  Fed.  286,  287.  The  contract  called  for  its  per- 
formance in  Ohio,  to  the  extent  of  the  delivery  of  the  coal  at  Pomeroy 
to  defendant  in  railroad  cars.  The  fact  of  delivery  necessitated  the 
furnishing  by  defendant  of  cars  therefor  and  the  billing  of  the  same 
to  destination. 

The  Hutchinson  Coal  Company,  of  which  Hutchinson  was  the  man- 
aging agent,  "had  the  agency  for  the  Empire  Fuel  Company."  Hutch- 
inson was  at  Pomeroy  on  several  occasions  (apparently  during  the 
period  covered  by  operations  under  the  contract)  "seeing  that  barges 
were  unloaded  and  cared  for."  Those  barges  were  said  to  be  "not 
involved  in  this  suit,"  whatever  that  may  mean.  While  there  was  tes- 
timony that  the  Hutchinson  Company's  "agent  at  the  mines"  was  in 
chaise  of  the  unloading  and  billing  out  of  cars,  and  that  Hutchinson 
merely  went  to  Pomeroy  with  him,  and  while  other  testimony  was 
susceptible  of  a  construction  that  the  Hutchinson  Company  bought 
all  defendant's  output  and  itself  sold  it,  the  district  judge  states  in 
his  opinion  that  it  was  Hutchinson's  claim  that  the  Hutchinson  Com- 
pany "as  the  defendant's  agent  sells  the  defendant's  coal,"  and  de- 
fendant's counsel  does  not  dispute  this  interpretation.    While  it  may 
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be  that  this  is  not  the  correct  interpretation  of  the  relations  between 
the  Hutchinson  Company  and  defendant,  yet,  as  the  record  stands,  we 
think  it  should  be  accepted.  On  this  state  of  facts  we  must  accept 
the  court's  conclusion  that  defendant  was  doing  business  in  Ohio, 
certainly  until  the  severing  of  relations  between  plaintiflF  and  defend- 
ant, immediately  before  the  bringing  of  this  suit. 

The  question  remains  whether  defendant  should  be  regarded  as  still 
doing  business  in  Ohio  when  service  of  process  was  made  a  few  days 
later.  The  record  permits  a  presumption  of  defendant's  intention, 
in  the  regular  course  of  its  business,  to  ship  by  water  to  Pomeroy 
and  there  load  into  cars  and  bill  coal,  as  was  contemplated  and  as  was 
done  under  the  contract  with  plaintiff,  whenever  there  should  be  a 
shortage  of  railroad  cars.  We  think  the  burden  of  proof  was  upon 
defendant  to  overcome  that  presumption,  and  that  this  has  not  clearly 
been  done.  Previous  to  the  contract  with  plaintiff  defendant  had  had 
"a  river  connection"  with  other  people  for  whom  plaintiff  was  substi- 
tuted; and  the  record  introduced  by  defendant  upon  the  hearing  on 
the  merits  justifies  the  inference  that  in  September,  when  the  supply 
of  cars  was  less  complete,  a  river  connection  was  resumed  with  still  a 
third  party,  and  deliveries  made  thereunder,  presumptively  at  Pom- 
eroy, for  the  purpose  of  shipment  from  that  place.  "Doing  business'* 
within  a  state  does  not  necessarily  require  that  it  be  done  persistently 
and  continuously.  New  Haven  Co.  v.  Downington  (C.  C.)  130  Fed. 
605.  No  all-embracing  rule  as  to  what  is  "doing  business '  has  been 
laid  down.  St.  Louis  S.  W.  Ry.  v.  Alexander,  227  U.  S.  218,  227,  33 
Sup.  Ct.  245,  57  L.  Ed.  486,  Ann.  Cas.  1914C,  77.  The  question 
whether  defendant  was  doing  business  in  Ohio  is  one  of  fact.  Oak- 
land Co.  V.  Wolf  Co.  (C.  C.  A.  6)  118  Fed.  239,  55  C.  C.  A.  93.  It 
does  not  follow  from  the  fact  that  the  contract  was  made  in  West 
Virginia  that  all  business  done  under  it  must  be  regarded  as  done  in 
that  state.  Lumbermen's  Ins,  Co.  v.  Mteyer,  197  U.  S.  407,  414,  25 
Sup.  Ct.  483,  49  L.  Ed.  810.  Even  if  no  one  of  the  things  Hutchinson 
did  for  defendant  in  Ohio  was  enough  to  constitute  doing  business 
there,  and  while  the  question  presented  is  a  close  one,  we  think  the 
record,  taken  together,  sustains  the  conclusion  of  the  District  Judge 
that  defendant  was  doing  business  in  Ohio.  We  think  the  case  within 
the  principle  (although  not  within  the  facts)  of  such  decisions  as  St. 
Louis  S.  W.  Ry.  v.  Alexander,  supra;  Mutual  Life  Ins.  Co.  v.  Sprat- 
ley,  172  U.  S.  603,  19  Sup.  Ct.  308,  43  L.  Ed.  569;  Lumbermen's  Ins. 
Co.  V.  Meyer,  supra.  The  instant  case  is  in  important  features  dis- 
tinguishable from  cases  specially  relied  on  by  defendant 

[7,  8]  2.  The  Trial  on  the  Merits.  Defendant  had  at  Hugheston 
both  a  rail  and  a  river  tipple.  It  could  ship  to  Toledo  either  by  rail 
directly  from  Hugheston,  or  by  river  barge  down  the  Kanawha  river 
to  the  Ohio  river  and  then  up  the  Ohio  to  Pomeroy,  and  by  rail  from 
that  place.  Plaintiff  had  14  barges,  of  an  average  capacity  of  more 
than  500  tons  each,  and  a  steamer.  The  contract  contained  the  fol- 
lowing provisions,  omitting  immaterial  matter,  and  substituting  the 
titles  of  the  parties  here  for  their  designations  there: 

(a)  For  the  expressed  consideration  of  $1  ["and  the  further  consideratloii 
of  the  right  to  handle  aU  of  the  coal  of  the  Empire  Fuel  Company,  except  as 
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hereinafter  provided,  which  is  run  over  the  river  tipple  to  the  Kanawha 
river  at  the  Empire  Fuel  Company's  mine  at  Hugheston  •  •  *  which  is 
liereby  granted"]  plaintiff  bound  himself  *to  furnish  sufficient  barges  at  the 
said  mine  in  which  to  load  not  less  than  350  tons  of  coal  per  day,"  and 
further  *to  transport  all  such  coal  to  Pomeroy  •  •  •  by  way  of  the 
Kanawha  and  Ohio  rivers,  and  to  load  all  such  coal  into  such  cars  as  may 
be  furnished  at  Pomeroy,  Ohio." 

(b)  Should  plaintiff  "at  any  time,  fail  to  furnish  sufficient  barges,  beyond 
the  necessary  barges  to  load  the  said  350  tons  per  day,  to  load  all  of  the 
said  coal  whidi  the  [defendant]  is  able  to  run  to  the  river  *  •  •  **  cLe- 
ftodant  was  given  **the  right  at  any  time  to  load  such  coal  into  other  barges 
which"  defendant  "may  be  able  to  procure,  at  all  times,  however,  giving 
[plaintiff]  the  preference  as  to  such  barges  as  [plaintiff]  may  have  at  the 
tipple  at  such  time." 

(c)  Defendant  (1)  assumed  responsibility  "for  all  barges"  of  plaintiff  while 
being  loaded  and  until  removed  by  plaintiff,  provided  they  be  removed  wtlh- 
in  a  reasonable  time  after  loading;  (2)  agreed  to  pay  plaintiff  "$1  per  ton 
for  all  such  coal  transported  and  loaded  as  aforesaid,  settlemS&t  therefor  to 
be  made  by  the  20th  of  each  month  for  all  coal  shipped  from  said  mine  dur- 
ing the  previous  month" ;  (3)  agreed  *'to  furnish  billing  for  all  coal  so  trans- 
ported by  [plaintiff]" ;  (4)  agreed  "to  sell  to  [plaintiff]  run  of  mine  coal  for 
fuel  purposes  not  to  exceed  26  tons  per  day  at  the  rate  of  fUSO  per  ton  at  the 
tipple." 

(d)  The  contract  was  declared  "subject  to  all  contingencies  which  might 
arise  which  are  not  within  the  control  of  either  of  the  parties  hereto." 
(Brackets  and  paragraph  letters  are  ours.) 

The  rail  rate  from  Hugheston  to  Toledo  was  25  cents  per  ton  more 
than  from  Pomeroy  to  Toledo.  Shipment  under  the  contract  in  suit 
would  thus  cost  defendant  75  cents  per  ton  more  than  by  all  rail  route. 
On  the  other  hand,  the  United  States  had  but  a  few  months  before 
entered  the  war ;  there  was  a  great  demand  for  coal  and  the  price  was 
very  high ;  there  was  a  marked  shortage  of  cars,  the  allotment  to  de- 
fendant when  the  contract  was  made  being  but  32  per  cent,  of  its  pro- 
duction,  which  was  then  between  500  and  600  tons  per  day,  and  de- 
fendant hoped  to  increase  the  capacity  by  at  least  100  tons  per  day. 
On  June  4th  defendant's  car  allotment  was  increased  to  100  per 
cent.,  and  it  stood  at  that  figure  almost  constantly  until  October  8th; 
during  the  greater  part  of  the  remainder  of  the  year  it  ranged  from 
nothing  to  100  per  cent.  This  suit  grew  out  of  defendant's  refusal 
to  furnish  coal  for  plaintiff's  barges  when  it  had  sufficient  cars. 

Defendant  contends  that  the  contract  clearly  and  unambiguously 
bound  it  to  furnish  plaintiff  coal  only  when  cars  could  not  be  had. 
If  this  contention  is  right,  the  judgment  is  wrong,  and  should  be  re- 
versed; for  it  is  a  commonplace  that  the  construction  of  :to  unam- 
biguous contract  is  for  the  court,  notwithstanding  the  construction 
involves  a  consideration  of  attendant  conditions  and  circumstances 
not  in  dispute.  Plaintiff,  however,  contends  that  the  contract  required 
defendant  to  provide  the  stipulated  tonnage,  without  regard  to  car 
supply.  The  trial  court  thought  the  contract  ambiguous  in  this  re- 
spect, and  submitted  its  construction  to  the  jury.  The  verdict  sus- 
tains plaintiff's  construction.  If  that  construction  is  right,  defendant 
has  nothing  of  substance  to  complain  of,  for  all  its  assignments  of 
error  relating  to  the  merits  (except  the  sixth)  are,  in  that  event,  con- 
cededly  not  well  taken,  and  the  sixth  assignment  is  without  apparent 
merit 
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The  writing,  judged  only  by  its  language,  is  not  in  our  opinion  free 
from  ambiguity.  True,  the  clause  in  paragraph  (a)  which  we  have 
bracketed  recites  only  a  right  on  plaintiff's  part  to  handle  coal  "which 
is  run  over  the  river  tipple."  But  this  clause  is  only  a  recital ;  it  is 
not  a  positive  limitation.  Assuming,  however,  that  the  bracketed 
clause,  standing  alone,  would  limit  defendant's  obligation  under  the 
contract  to  such  coal  as  it  could  not  get  cars  for,  yet  there  is  opposed 
to  this  recital  an  absolute  agreement  on  plaintiff's  part  not  only  "to 
furnish  sufficient  barges  *  *  *  in  which  to  load  not  less  than  350 
tons  of  coal  per  day,"  but  "to  transport  all  such  coal" ;  and  this  latter 
clause  may  as  naturally  refer  to  the  "350  tons  of  coal  per  day"  as  to 
the  earlier  clause  "which  is  run  over  the  river  tipple."  The  bracketed 
recital  is  not,  in  our  opinion,  necessarily  inconsistent  with  an  implied 
obligation  on  defendant's  part  to  furnish  as  much  coal  as  plaintiff  was 
absolutely  required  to  transport,  especially  in  the  absence  of  any  men- 
tion whatever  of  car  supply  or  car  shortage,  much  less  of  a  positive 
declaration — ^which  it  would  be  natural  to  make  if  such  was  the  in- 
tention of  the  parties — ^that  defendant  was  required  to  run  to  the  river 
tipple  only  its  surplus  above  what  the  car  supply,  as  existing  from  time 
to  time,  would  take  care  of.  Furthermore,  paragraph  (b)  gives  de- 
fendant the  right  to  use  other  barges  in  case  of  plaintiff's  failure  to 
furnish  barges  enough  to  load,  not  merely  "the  said  350  tons  per  day," 
but  "all  the  coal  which  defendant  is  able  to  run  to  the  river*  — an  ex- 
pression which,  standing  by  itself,  naturally  implies  ability  rather 
than  choice.  Provisions  (1)  and  (2)  of  paragraph  (c)  also  naturally 
imply  that  plaintiff  was  expected  to  transport  coal  each  month. 

Without  discussing  in  detail  each  of  the  considerations  advanced 
pro  and  con,  we  think  the  language  of  the  contract,  giving  effect  to 
all  of  its  terms,  is  ambiguous  in  the  respect  mentioned. 

It  is  urged,  however,  that  it  is  unreasonable  that  defendant  should 
agree  to  pay  75  cents  more  per  ton  for  river  and  rail  than  for  all 
rail  transportation,  or  that  it  should  trust  to  the  uncertainties  of  river 
navigation  due  to  winter  ice,  as  well  as  low  water  and  floods.  But 
we  cannot  say,  as  matter  of  law,  that  defendant  might  not  reasonably 
have  been  willing  to  bind  itself,  under  existing  market  prices,  to  trans- 
port one-half  its  output  at  an  advanced  rate  of  75  cents  per  ton,  rather 
than  take  its  chances  of  the  continuance  of  the  then  existing  car  short- 
age, or  that  it  would  be  more  unreasonable  that  defendant  should 
take  chances  on  river  navigation  as  to  one-half  its  output  than  that 
plaintiff  should  tie  up  his  14  barges,  said  to  have  a  rental  value  of  $10 
per  day  each,  as  well  as  his  steamer  (and  defendant  presented  evi- 
dence that  all  plaintiff's  equipment  was  required  to  transport  350  tons 
per  day),  on  the  chance  of  getting  no  coal  to  carry  unless  the  car 
shortage  should  continue.  Our  conclusion  is  that  the  District  Court 
was  right  in  submitting  to  the  jury  the  question  of  the  actual  intent 
of  the  contract. 

[9, 10]  As  to  the  evidence  of  intention:  Plaintiff  testified  that  he 
refused  to  sign  the  contract  as  first  drawn  because  "I  did  not  think  it 
specified  the  amount  of  coal  I  was  to  boat,"  and  because  of  its  omis- 
sion of  certain  other  provisions ;  that  he  stated  he  "had  to  know  what 
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he  was  going  to  do,  and  how  many  tons  he  was  to  get  per  day,  so  he 
would  Imow  how  much  work  he  had  for  his  steamboat  and  barges"; 
that  "the  lawyer  took  the  original  draft  and  interlined  it  and  changed 
it,  so  it  specified  350  tons,"  as  well  as  covered  the  other  omissions  re- 
ferred to.  Opposed  to  this  is  the  testimony  of  three  witnesses,  who, 
while  agreeing  that  plaintiflF  made  substantially  the  objections  stated, 
declare  that  he  was  explicitly  told  that  he  was  to  get  no  coal  when 
defendant  had  enough  cars,  and  that  the  other  criticized  omissions 
only  were  covered  by  the  redraft.  There  was  also  evidence  of  state- 
ments by  plaintiflF,  both  oral  and  by  letter,  and  of  other  circumstances, 
more  or  less  inconsistent  with  his  present  claim.  Were  we  called  upon 
to  decide  this  question  of  fact  from  the  printed  record,  we  might 
think  defendant's  version  the  more  reasonable  one ;  but  plaintiflf's  tes- 
timony was  direct  and  unequivocal,  and,  if  believed,  supports  the 
verdict.  Moreover,  the  trial  court  denied  a  motion  for  a  new  trial. 
We  cannot  weigh  the  evidence  or  determine  the  question  of  fact. 

[11]  3.  The  Cross-Writ,  (a)  On  motion  to  discharge  the  attach- 
ment, the  District  Judge  held  the  affidavit  therefor  insufficient.  Plain- 
tiflF was,  however,  given  permission  to  file  another  affidavit  and  "start 
anew  his  attachment  proceedings";  in  default  thereof  the  motion  to 
dissolve  to  be  sustained ;  in  either  event  plaintiflF  to  pay  the  costs  of 
the  attachment  and  of  motion  to  dissolve.  PlaintiflF  thereupon  filed  a 
new  aflRdavit  and  took  out  a  new  attachment.  Under  writ  of  error 
in  No.  3255  plaintiflF  asks  review  of  the  judgment  of  dismissal.  Prac- 
tically a  question  of  costs  only  is  involved.  We  are  not  convinced 
that  the  criticized  action  constituted  reversible  error.  If,  as  claimed, 
the  affidavit  was  amendable,  it  does  not  affirmatively  appear  that  plain- 
tiflF asked  leave  to  amend. 

[12]  (b)  PlaintiflF  also  asks  that  this  court  enter  judgment  for 
$510  additional  damages,  for  the  expense  of  raising  a  sunken  barge. 
The  item  was  excluded  from  the  jury's  consideration,  as  "not  in  con- 
troversy in  this  case,"  plaintiflF's  counsel  say,  on  the  ground  that  the 
item  was  recoverable  only  in  admiralty.  It  is  said :  "There  is  or  can 
be  no  dispute"  about  the  item.  We  are  unable  to  direct  a  modification 
of  the  judgment  in  this  respect,  for  the  reason,  if  for  no  other,  that 
we  cannot  say  from  the  record  that  defendant's  liability  for  the  item 
was  conceded,  or  that  there  was  no  room  for  contesting  it. 

[18,14]  (c)  PlaintiflF  asked  upwards  of  $87,000;  h^  recovered 
$10,400.  He  now  asks  that  this  court  "order  an  assessment  of  addi- 
tional damages,"  on  the  ground  that  the  verdict  was  insufficient,  and 
was  made  smaller  than  it  should  have  been  because  of  alleged  erro- 
neous rulings  and  action  of  the  trial  judge.  This  we  cannot  do. 
There  is  authority  for  ordering  a  new  trial  upon  a  particular  branch 
of  a  controversy.  We  have  reversed  judgments,  with  remand  for 
trial  upon  an  issue  relating  to  jurisdiction,  without  setting  aside  the 
verdict  for  damages.  Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  Stephens,  218 
Fed.  535,  540,  134  C.  C.  A.  263 ;  Fentress  Co.  v.  Elmore,  240  Fed.  328, 
333,  153  C.  C.  A.  254.  The  Circuit  Court  of  Appeals  for  the  First 
/  Circuit  has  awarded  a  new  trial  on  the  subject  of  damages  alone. 
'^  Farrar  v.  Wheeler,  145  Fed.  482,  75  C.  C.  A.  386.    And  see  Calaf  v. 
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Fernandez  (C.  C.  A.  1)  239  Fed.  795,  152  C.  C.  A.  581,  and  Mine  v. 
Mining  Co.  (D.  C.)  254  Fed.  630. 

But  plaintiflF  does  not  ask  to  have  the  judgment  in  his  favor  set 
aside,  except  or  unless  for  purpose  of  assessing  additional  damages; 
he  apparently  seeks  to  hold  onto  his  present  recovery,  and,  withoiit 
jeopardizing  that,  to  try  to  increase  it.  There  may  be  cases  where 
the  recovery  had  is  so  palpably  right  so  far  as  it  goes,  and  yet  so  pal- 
pably insufficient  in  amoimt,  as  to  justify  the  course  asked  here.  We 
need  not  determine  that  question,  for  this  case  is  not  of  that  class  in 
either  of  the  two  features  mentioned. 

The  judgment  of  the  District  Court  is  affirmed.  The  defendants  in 
error  in  the  respective  writs  will  recover  costs  thereunder. 


(257  Fed.  8d8) 

ESCANABA  TRACTION  CO.  v.  BURNS  et  aL 

BURNS  v.  ESCANABA  TRACTION  CO.  et  aL 

(drcoit  Court  of  Appeals,  Sixth  Circuit    May  6, 1919.) 

Nos.  3213,  3214. 

L  Appeal  and  Ebbob  «=»1010(1) — Review — Finding  of  Fact. 

Wliere  tbere  was  express  testimony  supporting  the  District  Courf  8  con- 
clusion on  an  issue  of  fact  (where  testimony  was  taken  in  open  court),  the 
Circuit  Court  of  Appeals  is  bound  to  accept  such  conclusicm,  unless  the 
evidence  decidedly  preponderates  against  it 

2.  Attobnet  and  Client  ^=»98 — Payment  to  Attobnby  undeb  Authobitt  of 

Assignee — ^Liabilitt  of  Settlob  fob  MibAPPLicATioN. 

A  traction  company,  which  paid  money  due  contractors  to  an  attorney 
under  authority  therefor  by  a  lender  to  and  holder  of  an  assignment  from 
the  contractors  was  not  Uable  to  the  lender  and  assignee  for  the  attor- 
ney's claimed  misapplication  of  the  funds  in  part 

3.  Sunday  ^»11^<!Jonsent  to  Settlement — Invalidation. 

Though  a  lender  to  and  holder  of  an  assignment  from  a  firm  of  con- 
tractors which  did  work  for  a  traction  company  gave  his  consent  on  Sim- 
day  to  a  settlement  of  the  contractors'  claim  against  the  traction  com- 
pany, the  settlement  was  not,  under  the  facts  of  this  case,  invalidated, 
though  the  statutes  of  both  states  where  the  transactions  occurred  make 
Sunday  contracts  Invalid. 

4.  Sunday  ^s»15 — Consent  to  Settle  Judgment— Ratification. 

Where  the  lender  to  and  holder  of  assignment  from  a  firm  of  contrac- 
tors which  had  done  work  for  a  traction  company  on  Sunday  gave  consent 
to  his  attorney,  acting  also  for  others  interested,  to  settle  the  contractors' 
judgment  claim  against  the  traction  company,  and  did  not  withdraw  the 
authority  given  during  the  two  days  which  elapsed  until  the  settlement 
was  actually  made,  such  lender  and  assignee  is  estopped  from  denying,  as 
against  the  traction  company,  in  suit  to  set  aside  satisfaction  of  judgment 
by  it,  that  his  consent  to  the  settlement  had  legal  efficacy. 

5.  Compbomise  and  Settlement  ^s>19(2) — Setting  Aside  Settlement — Equi- 

table Considebations. 

Equity  would  not  set  aside  satisfaction  of  judgment  in  favor  of  con- 
tractors against  a  traction  company,  effected  between  the  company  and 
a  lender  to  and  holder  of  assignment  from  the  firm  of  contractors,  as  well 
as  others  Interested,  where  under  the  facts  such  action  would  not  accord 
with  equity  and  good  conscience. 

^s»For  other  cases  see  same  topic  A  KEY~NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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(L.  AssiomcEiTTB  ^s»58 — ^Pabtial  Assignments  in  Equitt. 

Though  it  is  the  general  mle  at  law  that  a  debtor  will  be  protected 
against  the  splitting  up  of  claims  against  him,  the  rule  has  no  application 
in  equity,  which  can  adjust  the  rights  of  all  interested  in  a  single  suit, 
and  it  is  settled  doctrine  in  the  state  and  federal  courts  that  partial  as- 
signments are  enforceable  in  equity,  irrespective  of  acceptance  by  the 
debtor,  and  though  made  only  by  way  of  security;  the  sole  control  of 
the  claim  so  assigned,  as  regards  its  settlement,  not  being  regarded  as 
left  with  the  debtor. 

7.  COMPBOMISS  AND  SETTLEMENT  ^S»19(2)— -SETTING  ASIDB — CONDITION  PBECED- 

KNT — Reinstatement  op  Proceeding  to  Review  Judgment  Settled. 

In  suit  to  set  aside  settlement  by  a  traction  company  of  Judgment 
against  it  in  favor  of  a  firm  of  contractors  who  had  assigned  to  lenders 
to  them,  reinstatement  of  writ  of  error  from  the  Circuit  Court  of  Ap- 
peals for  review  of  the  Judgment  held  not  a  condition  precedent  to  relief  to 
plaintiffs,  the  lenders  to  and  holders  of  assignment  from  the  contractors, 
who  had  nothing  to  do  with  the  dismissal  of  the  writ  of  error  or  the  dis- 
<diarge  of  the  Judgment 
8-  Subrogation  «=>1,  31(1) — Failube  to  Pat  Claim  in  Pull — Beneett  of 

RKT.EAflE  of  SECUBITT. 

Where  a  traction  company,  which  had  employed  a  firm  of  contractors, 
did  not  pay  in  full  the  claim  of  a  lender  to  and  holder  of  an  assignment 
from  the  contractors  in  settling  with  the  attorney  for  the  lender  a  Judg- 
ment against  it  in  favor  of  the  contractors,  as  against  other  lenders  to 
the  contractors  it  was  not  entitled  on  any  theory  of  subrogation  to  the 
benefit  of  the  release  of  the  security  held  by  the  lender,  when  Judgment 
in  favor  of  the  contractors  against  the  traction  company  was  settled  by 
the  attorney  for  such  lender;  "subrogation"  not  being  matter  of  legal 
right,  but  merely  the  mode  which  equity  adopts  to  compel  the  ultimate 
xmyment  of  a  debt  by  one  who  in  Justice  should  pay  it. 

fBd.  Note. — F6r  other  d€^ition8,  see  Words  and  Phrases,  First  and 
Second  Series,  Subrogation.] 

9.  Appeal  and  Ebkok  «=»977(1) — BQumr  «=»39a— Application  fob  Rehear- 
ing— ^Discretion  of  Trial  Court. 

Ai^lication  for  rehearing  was  addressed  to  the  sound  discretion  of  the 
trial  Judge,  a  discretion  not  reviewable  on  appeal,  in  the  absence  of  a 
showing  of  its  abuse. 

Appeals  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Michigan ;  Clarence  W.  Sessions,  Judge. 

Suit  in  equity  by  Joseph  Bums  and  others  against  the  Escanaba  Trac- 
tion Company,  the  Escanaba  National  Bank,  and  others.  From  the  de- 
cree, plaintiflF  Joseph  Bums  and  defendant  Traction  Company  appeal. 
Decree  aflSrmed. 

Eben  R.  Minahan,  of  Green  Bay,  Wis.,  for  appellant  Bums. 

Thomas  J.  Riley,  of  Escanaba,  Mich.,  and  G.  F.  Clifford,  of  Green 
Bay,  Wis.,  for  appellant  Escanaba  Traction  Co. 

Thomas  Clancey,  of  Ishpeming,  Mich.,  for  appellee  Escanaba  Nat. 
Bank. 

Charles  M.  Owen,  of  Grand  Rapids,  Mich.,  for  appellees  Bums  and 
others. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges. 

KNAPPEN,  Circuit  Judge.  John  Brogan  and  one  Rich,  copart- 
ners as  Brogan  &  Rich,  had  a  contract  with  the  Escanaba  Traction 

^=>For  otber  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
16D0.CJL— 4 
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Company  for  certain  construction  work.  In  a  suit  on  the  law  side  of 
the  court  below,  for  breach  of  this  contract,  Brogan  &  Rich  obtained 
verdict  against  the  traction  company  on  April  17,  1914,  for  $15,759.16 
damages.  Judgment  was  rendered  on  the  verdict  December  17th  fol- 
lowing, and  from  that  judgment  writ  of  error  was  taken  from  this 
court.  In  the  performance  of  the  construction  contract,  Brogan  & 
Rich  borrowed  from  the  Escanaba  National  Bank  $7,000,  giving  the 
bank  therefor  an  order  on  the  traction  company  April  6,  1912,  which 
was  accepted  by  the  latter  two  days  later.  Brogan  had  borrowed  from 
four  of  his  relatives  sums  amounting  to  $16,000,  as  follows:  From 
Joseph  Bums  $7,000,  from  Ellen  Bums  $3,000,  from  Catherine  Kane 
$3,500,  and  from  James  Brogan  $2,500.  Part,  at  least,  of  these  sums 
was  used  in  performing  the  construction  work  in  question.  After  ver- 
dict, and  before  judgment,  Brogan  &  Rich,  by  Brogan,  gave  to  each  of 
the  latter's  four  relatives  a  formal  written  assignment  of  their  entire 
claim  against  the  traction  company,  reciting  the  pendency  of  suit  there- 
on in  the  United  States  court,  each  assignment  stating  that  it  was  "given 
to  secure"  the  person  named  "for  a  loan  of  money"  made  to  the  firm 
in  the  specific  sum  stated,  which  was  in  each  case  the  principal  of  the 
loan.  No  question  is  made  of  Brogan^s  complete  authority  to  so  act 
for  the  firm.  The  assignment  to  Ellen  Burns  was  in  terms  made  "sub- 
ject to  a  previous  assignment  of  the  same  funds  in  favor  of  Joseph 
Bums,"  the  assignment  to  Catherine  Kane  subject  to  the  assignments 
to  both  Joseph  and  Ellen  Bums,  and  that  to  James  Brogan  to  the  as- 
signments to  each  of  the  other  three.  The  traction  company  was  fully 
informed  of  these  assignments,  being  served  with  a  copy  of  each. 

On  March  16,  1915,  Brogan  &  Rich,  through  Brogan,  and  with  the 
participation  of  the  attorneys  who  had  represented  them  in  securing 
the  judgment,  effected  a  settlement  with  the  traction  company,  whereby 
the  latter  paid  $12,500,  of  which  $7,700  was  paid  by  the  traction  com- 
pany to  the  bank  in  payment  of  its  claim,  with  interest  thereon,  the 
remaining  $4,800  being  paid  by  the  traction  company  to  Messrs.  Mar- 
tin, Martin  &  Martin,  attomeys  for  Brogan  &  Rich.  The  judgment 
against  the  traction  company  was  thereupon  formally  discharged,  and 
under  stipulation  of  counsel  the  writ  of  error  from  this  court  was  dis- 
missed. No  question  of  Brogan's  authority  to  represent  Brogan  & 
Rich  in  making  this  settlement  is  involved.  Martin  thereupon  paid 
Ryall  $400  for  his  services  as  attorney  for  Brogan  &  Rich  in  the  suit 
against  the  traction  company,  paid  Calnan  &  Riley  $723.38  in  settle- 
ment of  a  claim  presented  by  them  as  members  of  the  firm  of  John 
Brogan  &  Co.,  for  work  done  and  materials  furnished  under  a  subcon- 
tract for  the  construction  work  in  question,  retained  for  themselves 
$1,835,  partly  for  services  rendered  and  expenses  incurred  in  the  suit 
against  the  traction  company  and  partly  for  services  and  expenses  in 
connection  with  other  suits  in  which  John  Brogan  and  others  were  in- 
terested, and  tendered  to  Joseph  Bums  the  remaining  $1,831.72,  which 
Bums  refused  to  accept. 

Joseph  and  Ellen  Burns,  Catherine  Kane,  and  James  Brogan  there- 
upon brought  the  instant  suit,  to  set  aside  the  satisfaction  of  the  judg- 
ment aerainst  the  traction  company  and  for  an  accounting  with  the  sev- 
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eral  defendants.  The  traction  company  and  the  bank  appeared  and  an- 
swered on  the  merits.  Upon  hearing  on  pleadings  and  proofs,  the 
c»urt  below  found,  first,  that  the  settlement  was  authorized  by  and  is 
binding  upon  Joseph  Bums,  as  a  release  of  the  security  of  his  assign- 
ment of  the  judgment,  entitling  him  to  the  remaining  $1,831.72,  and 
without  prejudice  to  his  right  to  recover,  by  suit  or  otherwise,  from 
defendant  Martin  and  defendants  Calnan  &  Riley  (who,  being  nonresi- 
dents and  without  the  jurisdiction,  were  not  served  with  process  and 
did  not  appear),  "any  moneys  which  may  have  been  unlawfully  re- 
tained by  the  one  or  paid  to  the  other  out  of  the  balance  of  $4,800 
received  from  said  defendant  company";  second,  that  the  settlement 
was  without  authority  or  consent  of  the  plaintiffs  Ellen  Bums,  Cath- 
erine Kane,  and  James  Brogan,  and  that  these  three  plaintiffs  are 
entitled  to  have  the  settlement  set  aside  as  to  the  balance  of  the 
judgment,  including  costs  and  interest,  after  the  application  of  the 
$12,500  actually  paid  thereon,  and  to  receive  such  balance  in  the 
priorities  before  stated;  and,  third,  that  the  national  hank  was  au- 
thorized to  receive  the  $7,700  in  question  out  of  the  settlement,  and  was 
so  authorized  by  plaintiflF  Joseph  Bums.  Decree  was  entered  accord- 
ingly. The  traction  company  appeals  (No.  3213)  from  so  much  of 
the  decree  as  requires  it  to  pay  the  balance  of  the  judgment  against  it. 
Joseph  Bums  appeals  (No.  3214)  from  the  refusal  to  allow  him  further 
relief  than  stated. 

[1,  2]  1.  Joseph  Bumy  Appeal,  Previous  to  the  settlement  Bums' 
claim  had  been  reduced  by  payment  of  $2,000  on  the  principal.  Com- 
plete relief  was  denied  him  on  the  ground  that  he  authorized  the  set- 
tlement at  $12,500.  He  was  present  at  a  conference  between  Brogan 
and  his  counsel,  at  Martin's  home  in  Green  Bay,  Wis.,  for  the  purpose 
of  considering  the  question  of  settlement,  which  was  accomplished  two 
days  later.  Bums*  express  assent  to  a  settlement  at  $12,500  is  claimed 
to  have  been  given  at  this  conference.  On  this  question  of  fact  the  trial 
court  said: 

"Did  Joseph  Bams  authorize  or  consent  to  the  settlement?  Upon  this 
question  the  testimony  is  in  sharp  conflict.  Bums  not  only  denies  that  he 
gave  his  consent  to  the  settlement,  but  asserts  that  he  refused  to  consent 
thereto.  His  testimony  is  corroborated  to  some  extent  by  that  of  John 
Brogan  and  one  other  witness  and  by  the  fact  that  he  refused  to  sign  a  pow- 
er of  attorney  authorizing  Brogan  to  act  for  him  in  the  settlement.  On  the 
other  hand,  the  two  attorneys  who  negotiated  the  settlement  are  equally 
positive  in  their  statements  that  Bums  authorized  them  to  act  for  him.  These 
attorneys  are  men  of  integrity  and  high  standing  in  their  profession.  That 
they  believed  themselves  to  be  clothed  with  full  power  to  act  cannot  be  dt)ubt- 
ed.  Bums  knew  approximately  the  amount  of  money  which  could  be  ob- 
tained; he  did  not  openly  object  to  the  settlement  until  after  it  had  been 
made  and  he  had  discovered  the  small  amount  he  was  to  receive.  From  the 
whole  record  it  fairly  appears  that  the  attorneys  were  authorize  by  Burns  td 
settle  the  judgment  for  the  sum  of  $12,500.*' 

The  entire  testimony  in  the  case,  except  that  of  Rich,  who  did  not 
attend  the  conference,  was  taken  in  open  court.  There  was  express 
testimony  supporting  the  court's  conclusion;  and  this  conclusion  we 
are  bound  to  accept,  unless  the  evidence  decidedly  preponderates  against 
It   Cleveland  v.  Chisholm  (C.  C.  A.  6)  90  Fed.  431,  33  C.  C.  A.  157, 
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Pugh  V.  Snodgrass  (C.  C.  A.  6)  209  Fed.  325,  126  C.  C.  A.  251.  There 
is  no  such  preponderance. 

It  seems  reasonably  dear  that  both  Martin  and  Ryall  understood 
Bums  to  give  them  the  claimed  authority.  They  say  that  both  Brogan 
and  Bums  understood  that  $12,500  might  prove  to  be  all  the  traction 
company  would  pay;  that  Bums  told  them  to  "do  the  best  you  can, 
get  $13,000  if  you  can,  but  do  the  best  you  can";  and  that  the  settle- 
ment was  made  in  reliance  upon  this  authorization  from  Bums  and  a 
similar  one  from  Brogan.  While  there  is  evidence  of  assertion  by  the 
attorneys  that  they  would  exercise  the  right  to  settle,  even  if  the  con- 
sent in  question  was  not  given,  we  think  the  testimony  falls  short  of 
proving  duress. 

Bums  was  naturally  disappointed  with  the  amount  left  for  him.  The 
interest  on  the  bank's  claim  made  it  $200  greater  than  treated  at  the 
conference;  but  the  trial  court  was  clearly  right  in  recognizing  the 
bank's  lien  at  $7,700  and  as  prior  to  plaintiffs'  liens.  The  claim  of  Cal- 
nan  &  Riley,  however,  was  not  mentioned  at  the  conference.  They  had 
in  fact  no  Uen  upon  the  judgment  Its  payment  is  defended  largely  on 
the  groimd  that  the  services  it  represented  entered  into  the  amount  of 
the  recovery  against  the  traction  company;  and  Martin,  who  repre- 
sented Calnan  &  Riley  also,  had  agreed  to  see  to  its  payment.  Brogan, 
however,  had  given  what  he  asserts  to  be  adequate  security  for  the 
claim  and  was  unwilling  to  have  the  deduction  made.  The  services  and 
disbursements  of  Martin's  firm,  for  which  he  retained  $1,835.00,  in- 
cluded items  amounting  to  several  hundred  dollars  rendered  in  other 
matters,  for  which  no  Uen  could  be  claimed.  The  right  to  retain  or  dis- 
burse these  items  was  open  to  controversy.  But  the  traction  company, 
having  in  good  faith  paid  the  money  to  Martin,  under  authority  there- 
for by  Joseph  Bums,  was  not  liable  to  him  for  Martin's  claimed  mis- 
application in  part;  and  the  proper  course  was  taken  in  not  passing 
upon  those  items,  and  in  making  the  award  to  Bums  without  prejudice 
to  future  recovery  on  account  of  them. 

[3-5]  We  see  no  merit  in  the  contention  that  the  fact  that  Bums' 
consent  was  given  on  Sunday  is  enough  to  invalidate  the  settlement. 
True,  the  statutes  of  both  Wisconsin  and  Michigan  make  Sunday  con- 
tracts invalid ;  although  in  Wisconsin  the  case  would  seem  to  fall  with- 
in the  rule  that  where  both  parties  are  equally  guilty  of  a  violation  of 
law  the  courts  will  give  relief  to  neither.  Cohn  v.  Heimbauch,  86  Wis. 
176,  180,  56  N.  W.  638.  Apart,  however,  from  this  consideration,  the 
settlement  was  not  made  until  two  days  after  the  authority  was  given, 
and  meanwhile  Bums  made  no  attempt  to  withdraw  his  consent.  In 
executing  the  settlement  Martin  claimed  to  act  as  attorney  in  fact  for 
Bums  as  well  as  for  several  others  interested,  and  signed  the  papers  in 
such  capacity.  It  is  not  claimed  that  the  traction  company  had  reason 
to  believe  that  Martin's  only  authority  from  Bums  was  one  given  on 
Sunday.  The  settlement  seems  to  have  been  made  in  good  faith  by 
both  the  traction  company  and  the  attorneys  for  the  judgment  plaintiffs. 
These  circimistances  should  estop  Bums  from  now  denying,  as  against 
the  traction  company,  that  his  consent  had  legal  efficacy.  Bronson's  Ex- 
ecutor v.  Chappell,  12  WaU.  681.  20  L.  Ed.  436;  Gibbs  Co.  v.  Bmck- 
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er.  Ill  U.  S.  597,  4  Sup.  Ct.  572,  28  L.  Ed.  534.  Moreover,  Burns  is  in 
a  court  of  equity  asking  equitable  consideration.  To  set  aside  the 
settlement  as  to  Bums  would  not,  under  the  facts  stated,  accord  with 
equity  and  good  conscience.  Blakesley  v.  Johnson,  13  Wis.  592.  We 
think  the  decree  as  to  Bums  should  be  affirmed. 

2.  The  Traction  Company's  Appeal.  At  the  date  of  the  decree 
below  the  balance  of  the  Brogan  &  Rich  judgment  against  the  trac- 
tion company,  above  the  $12,5(X)  paid  on  the  compromise,  was  $4,547.- 
97.  This  amount  was  ordered  paid  to  Ellen  Bums,  Catherine  Kane, 
and  James  Brogan,  the  face  of  whose  claims  aggregated  $9,000,  in  the 
order  of  priority  given  by  the  respective  assignments. 

(a)  The  contention  that  these  appellees  consented  to  or  authorized 
the  settlement  needs  little  attention.  On  this  subject  Judge  Sessions 
said: 

**The  other  plaintiffs  [those  other  than  Joseph  Bnms]  not  only  were  not 
represented  and  did  not  participate  in  the  negotiations,  hut  positively  re- 
fused to  appoint  an  agent  to  represent  them  or  consent  to  the  settlement" 

The  record  so  amply  supports  this  conclusion  as  to  make  discussion 
or  statement  of  evidence  unnecessary. 

(b)  The  traction  company,  however,  urges  that  the  assignment,  being 
merely  by  way  of  security  and  not  absolute,  being  not  of  the  entire 
claim,  but  only  of  part  thereof,  and  the  control  of  the  claim  being  left 
with  the  assignor,  the  transaction  amounted  to  a  splitting  up  of  the 
daim  and  rendered  the  assignments  unenforceable  against  the  traction 
company,  except  so  far  as  accepted  by  it.  In  a  fair  sense,  the  record 
indicates  a  practical,  although  not  a  formal,  acceptance  by  the  traction 
company  of  the  assignments.  The  whole  theory  upon  which  its  de- 
fense below  was  rested  recognized  that  the  assignments  were  valid 
and  binding  upon  the  traction  company.  Its  answer  admits  notice  of 
the  assignments  and  the  receipt  of  copies  of  the  same,  and  alleged  "that 
in  making  the  settlement"  it  "relied  expressly  upon  the  terms  and  con- 
ditions of  said  assignments  thus  served  upon"  it. 

The  real  contention  in  this  respect  is  that  each  of  the  four  plaintiffs 
authorized  the  attorneys  for  Brogan  &  Rich  to  make  the  settlement,  but 
that,  even  if  Catherine  Kane  and  James  Brogan  did  not  give  the  au- 
thority, Joseph  and  Ellen  Bums  did,  and  that  the  traction  company 
was  protected  by  that  consent,  inasmuch  as  the  claims  of  the  two  Burns 
were  more  than  enough  to  exhaust  the  remnant  of  the  judgment.  The 
traction  company's  manager,  who  made  the  settlement,  testified : 

"I  knew  of  these  assignments  before  I  went  out.  I  knew,  because  they 
were  served  on  me,  sent  by  mail  to  me,  copies  of  each  assignment*' 

He  also  said  he  had  read  them,  and  knew  they  were  expressly  "sub- 
ject one  to  the  other  after  Joseph  Bums,"  and  again: 

"*!  relied  upon  the  statements  in  the  assignments  in  making  the  release.  I 
would  not  have  made  this  settlement  in  the  way  we  did,  if  it  had  not  been 
that  those  assignments  were  made  subject  to  Joseph  Bums." 

The  learned  counsel  who  represented  the  traction  company  on  the 
hearing  below  stated,  in  answer  to  the  court's  question,  that  "we  do  not 
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make  any  claim  as  against  assignees  who  are  shown  not  to  have  au- 
thorized the  settlement."  The  contention  made  here  that  the  assign- 
ments are  unenforceable  is  not  well  taken. 

[8]  While  it  is  the  general  rule  at  law  that  a  debtor  will  be  protected 
against  being  harassed  by  a  dividing  up  of  the  claim  against  him,  this 
consideration  has  no  application  to  equity,  which  can  adjust  the  rights 
of  all  interested  in  a  single  suit ;  and  it  is  the  settled  doctrine,  not  only 
of  the  federal  courts  but  of  the  state  courts  generally,  that  such  partial 
assignments  are  enforceable  in  equity,  without  regard  to  the  question 
of  acceptance  by  the  debtor,  and  although  made  only  by  way  of  security. 
The  sole  control  of  the  claim  thus  assigned,  as  affects  its  settlement,  is 
not  regarded  as  left  with  the  debtor.  Peugh  v.  Porter,  112  U.  S.  737, 
742,  5  Sup.  Ct.  361, 28  L.  Ed.  859 ;  Fourth  St.  Bank  v.  Yardley,  165  U. 
8.  634,  644,  17  Sup.  Ct.  439,  41  L.  Ed.  855 ;  Rogers  v.  Penobscot  Min- 
ing Co.  (C.  C.  A.  8)  154  Fed.  606,  615,  83  C.  C.  A.  380;  Railway  Co. 
V.  Volkert,  58  Ohio  St.  362,  50  N.  E.  924;  Line  v.  McCall,  126  Mich. 

497,  507,  85  N.  W.  1089;  James  v.  Newton,  142  Mass.  366,  377,  et 
seq.,  8  N.  E.  122,  56  Am.  Rep.  692;  I^nigan  v.  Bradley  Co.,  50  N.  J. 
Eq.  201,  204,  et  seq.,  24  Atl.  505 ;  Exchange  Bank  v.  McLoon,  73  Me. 

498,  505,  et  seq.,  40  Am.  Rep.  388;  Alexander  v.  Munroe,  54  Or.  500, 
509,  et  seq.,  101  Pac.  903, 103  Pac.  514, 135  Am.  St.  Rep.  840.  And  see 
The  Ehnbank  (D.  C.)  72  Fed.  610,  614  (opinion  by  Judge  Morrow).  On 
the  point  generally  that  an  assignment  of  a  chose  in  action  as  security 
merely  is  enforceable  in  equity,  see  Curtis  v.  Walpole  (C.  C.  A.  1)  218 
Fed.  145,  147,  et  seq.,  134  C.  C.  A.  140.  We  find  nothing  to  the  con- 
trary of  this  rule  in  the  earUer  cases  of  Kendall  v.  United  States,  74  U. 
S.  (7  Wall.)  113,  116,  19  L.  Ed.  85,  and  Mandeville  v.  Welch,  5  Wheat. 
277,  288,  5  L.  Ed.  87,  especially  when  the  facts  of  those  cases  are  taken 
into  account. 

[7]  (c)  The  traction  company  contends  that  in  any  event  equity  re- 
quires, as  a  condition  precedent  to  relief  to  those  appellees,  that  the 
proceeding  for  review  by  this  court  of  the  judgment  of  the  District 
Court  should  be  reinstated.  We  cannot  assent  to  this  proposition.  Ap- 
pellees had  nothing  to  do  with  the  dismissal  of  the  writ  of  error  or  with 
the  discharge  of  the  judgment  entered  in  the  District  Court.  Those 
steps  were  part  and  parcel  of  a  settlement  with  which  they  had  nothing 
to  do,  and  as  to  which  they  were  not  consulted,  except  as  some  or  all  of 
them  were  asked  to  authorize  John  Brogan  to  act  for  them.  It  is 
true  that  before  the  settlement  the  judgment  was  subject  to  reversal, 
and  in  such  event  to  the  expense  and  risk  of  a  new  trial.  But,  as  the 
case  then  stood,  the  plaintiffs  in  the  judgment,  as  well  as  other  claim- 
ants (thus  including  Joseph  Bums,  the  bank,  Calnan  &  Riley,  and  the 
attorneys  for  Brogan  &  Rich),  were  interested  in  sustaining  the  judg- 
ment, as  well  as  in  prosecuting  a  new  trial  in  case  of  reversal.  As  the 
case  now  stands,  appellees  would  be  compelled  to  bear  the  sole  burden, 
risk,  and  expense  of  defending  the  present  judgment,  as  well  as  of  pros- 
ecuting a  new  trial  if  ordered,  all  for  a  possible  recovery  of  a  margin 
above  $12,500. 

[8]  (d)  The  traction  company  insists,  finally,  that  the  release  of  the 
security  held  by  Joseph  Bums  inured  to  the  benefit  of  the  traction  corn- 
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pany  to  the  full  amount  of  the  debt  secured  by  the  assignment  to  him. 
Had  the  traction  company  paid  Joseph  Bums'  claim  in  full,  it  would 
be  entitled  to  this  benefit;  but  this  it  did  not  do,  or  even  assume  to  do, 
and  we  therefore  think  the  contention  referred  to  was  rightly  over- 
ruled. The  settlement  was  primarily  of  the  traction  company's  debt  to 
Brogan  &  Rich.  The  assignment  of  that  debt  to  Bums  was  simply  to 
secure  him  for  what  Brogan  &  Rich  owed  him.  The  traction  compa- 
ny's only  concern  in  respect  to  the  assignees  was  to  make  sure  that  in 
settling  with  Brogan  &  Rich  it  was  protected  against  further  claims 
by  the  assignees.  The  settlement  papers  recited  the  pajrment  of  $7,700 
to  the  bank  and  $4,800  to  Brogan  &  Rich,  Calnan  &  Riley,  and  Jos- 
eph and  Ellen  Bums.  In  consideration  of  these  payments  Brogan  & 
Rich  and  the  traction  company  formally  released  each  other  from  all 
claims  and  demands,  and  the  traction  company  was  in  addition  released 
from  all  claims  and  demands  "on  account  of  said  claim  of  Calnan  & 
Riley  and  on  account  of  said  assignments  herein  referred  to,"  viz.  those 
to  Joseph  and  Ellen  Bums.  The  traction  company  was  merely  paying 
its  own  debt.  The  debt  from  Brogan  &  Rich  to  Burns  was  not  paid, 
except  to  the  extent  of  the  moneys  applied  upon  it.  The  theory  on 
which  one  paying  a  debt  is,  under  certain  circumstances  (as  of  surety- 
ship, trust  or  other  equitable  relation),  subrogated  to  the  benefit  of  the 
security  held  for  the  debt  has,  in  our  opinion,  no  application  to  the  pres- 
ent situation.  Subrogation  is  not  matter  of  legal  right;  it  is  merely 
"the  mode  which  equity  adopts  to  compel  the  ultimate  pajrment  of  a 
debt  by  one  who  in  justice,  equity,  and  good  conscience  ought  to  pay 
it."  Arnold  et  al.  v.  Green,  116  N.  Y.  566,  571,  23  N.  E.  1,  2.  It  is 
impossible  to  bring  this  case  within  that  definition.  Judge  Sessions 
well  said: 

*The  release  of  the  secnrity  did  not  constitute  payment  and  discharge  of 
the  debt  beyond  the  amount  actually  paid  and  applied  thereon.  The  most 
that  can  be  claimed  for  Joseph  Bums'  assent  to  the  settlement  Is  that,  In 
consideration  of  the  payment  to  him  of  whatever  sum  might  remain  from 
the  $12,500  after  the  satisfaction  of  all  valid  prior  claims  or  Hens  upon  the 
fund,  he  released  and  discharged  his  lien  upon  the  judgment.  •  *  * 
Bums  was  the  antagonist  of  the  traction  company,  and,  In  agreeing  to  the 
settlement,  was  acting  solely  In  the  Interest  of  himself  and  the  other  as- 
signees. He  agreed  to  and  did  release  and  surrender  his  security  and  notn- 
ing  else.  The  traction  company  obtained  from  him  such  release  and  noth- 
ing else." 

If  Bums  saw  fit  to  release  his  security  on  receiving  less  than  due  him, 
there  is,  in  our  judgment,  no  more  inequity  as  against  the  traction  com- 
pany in  giving  the  subsequent  security  holders  the  benefit  of  the  re- 
maining security  than  if  Bums*  debt  had  been  decreased  by  payment 
directly  through  Brogan  &  Rich,  instead  of  indirectly  through  the  trac- 
tion company.  The  whole  difficulty  in  this  respect  has  grown  out  of 
the  fact  that  the  traction  company  mistakenly  accepted  the  authority 
of  Martin  to  act  for  both  Joseph  and  Ellen  Bums,  coupled  with  the  as- 
sumption that  the  other  plaintiffs  had  no  concern  with  what  was  done. 

We  are  the  better  satisfied  with  this  conclusion  from  the  facts  (not, 
however,  forming  its  basis)  that,  although  the  traction  company  is  pro- 
tected by  the  form  of  the  assignments  to  the  extent  of  what  was  ac- 
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tually  paid  Bums,  both  Brogan  and  Joseph  Burns  seem  to  have  re- 
garded the  assignments  as  intended,  as  between  the  assignees,  to  se- 
cure them  ratably  and  without  preference,  and  that,  according  to  what 
was  evidently  Bums'  understanding  of  the  settlement,  nearly  $3,000,  or 
more  than  50  per  cent.,  of  the  amount  of  his  debt  would  have  been 
paid. 

While  by  the  decree  below  the  three  appellees  will  normally  receive 
through  the  traction  company  in  the  aggregate  (one  at  least  individ- 
ually) more  than  they  would  had  the  judgment  against  Brogan  &  Rich 
been  originally  paid  in  full,  yet  not  only  is  this  result  at  the  expense  of 
Bums,  and  not  of  the  traction  company,  but  the  remnants  of  their  re- 
spective debts  against  Brogan  &  Rich  are  correspondingly  decreased. 

[9]  The  application  for  rehearing  was  addressed  to  tiie  sound  dis- 
cretion of  the  trial  judge,  a  discretion  which  is  not  reviewable  here  in 
the  absence  of  showing  of  its  abuse.    Such  showing  is  not  made. 

We  have  carefully  considered  all  the  criticisms  made  to  the  decree 
below,  although  we  have  not  discussed  them  all.  We  find  no  error  in 
the  decree,  and  it  is  accordingly  affirmed. 


(257  Fed.  906) 

GILL  et  al.  v.  HALE  &  KILBURN  00. 

(Oircnit  Oourt  of  Appeals,  Sixth  Circuit    January  10,  1010.) 

No.  3166. 

1.  Contracts  ^=>261(5)— Rescission — ^Authorttt  of  Pabtdes. 

If  time  was  of  the  essence  of  plaintiff's  subcontract  to  install  the 
metal  doors  in  a  building,  etc.,  so  far  as  concerns  plaintiff's  right,  as  dis- 
tinguished from  its  obligation,  to  complete  its  work  by  a  certain  date,  and 
defendants,  the  general  contractors,  did  not  have  the  building  ready  for  in- 
stallation of  the  doors  at  the  time  fixed  for  completion  of  the  subcontract, 
plaintiff  had  the  right  to  cancel  such  contract  at  the  expiration  of  that 
date. 

2.  Tbial  ^=>136(1) — Pbovince  of  Coubt  and  Jubt — Reasonable  Time. 

It  is  a  general  rule  that  questions  of  reasonable  time  and  reasonable 
delay  are  for  the  Jury. 

3.  Pbincipax  and  Agent  ^=»177(3) — Notice  to  Agent. 

Where  plaintiff's  representatives  consulted  with  defendant  contractor  as 
to  details  of  the  subcontract  wbdch  plaintlg  had  undertaken,  information 
and  knowledge  so  acquired  by  such  representatives  as  to  progress  of  de- 
fendant's work  was  that  of  plaintiff. 

4.  Contbacts  ^=>323(3)— Constbuction — Tims. 

Where  the  general  contractors  were  required  to  complete  within  a 
specified  time,  and  they  let  a  subcontract  for  the  metal  doors,  etc.,  to  be 
completed  October  1,  time  was  not  of  the  essence  of  the  contract,  so  far  as 
concerned  the  subcontractor's  right,  as  distinct  from  its  obligation,  and 
so  the  fact  that  the  general  contractor  was  unavoidably  delayed,  and  did 
not  have  the  building  far  enough  advanced  for  the  doors  to  be  installed 
at  the  time  fixed  for  ccwnpletion  of  that  work,  did  not,  as  a  matter  of  law, 
warrant  the  subcontractor  in  canceling  its  contract 
6.  Contbacts  «=»323(3) — Constbuction — Reasonable  Tims. 

Whether  the  delay  of  the  general  contractor  in  completing  the  building 
to  such  a  point  as  would  allow  subcontractor  to  install  metal  doors,  etc, 
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before  expiration  of  the  time  for  completion  of  the  Bubcontract,  was  so  un- 
reasonable as  to  warrant  the  subcontractor  in  canceling  its  contract,  held, 
mider  tiie  evidence,  for  the  Jury. 

6b  Contracts  ^=»323(3)— Question  fob  Juby. 

In  subcontractor's  action  against  contractor  for  damages  for  failing  to 
permit  plaintiff  to  perform  prior  to  time  when  plaintifTs  contract  was  to 
be  completed,  whether  plaintiff  had  waived,  or  by  its  conduct  was  estop- 
ped to  urge,  defendant's  failure  to  permit  plaintiff  to  perform,  held  for 
the  jury. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Ohio;  D.  C.  Westenhaver, 
Judge. 

Action  by  the  Hale  &  Kilbum  Company  against  John  T.  Gill  and 
Kermode  F.  Gill,  copartners  doing  business  under  the  name  of  John 
Gill  &  Sons,  who  coimterclaimed.  There  was  a  judgment  for  plain- 
tiff, the  counterclaim  being  dismissed,  and  defendants  bring  error.  Re- 
versed and  remanded,  with  directions. 

W.  C.  Boyle,  of  Cleveland,  Ohio,  for  plaintiffs  in  error. 
Merle  N.  Poe  and  Ralph  Burroughs,  both  of  Cleveland,  Ohio,  for 
defendant  in  error. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and  KIL- 
LITS,  District  Judge. 

KNAPPEN,  Circuit  Judge.  Plaintiflfs  in  error,  whom  we  style  de- 
fendants, had  a  contract  for  altering  and  extending  a  building  in  Cleve- 
land, Ohio,  which  was  to  be  completed  January  1,  1916.  In  April, 
1915,  they  made  a  subcontract  with  defendant  in  error  (the  plaintiff), 
whereby  the  latter  agreed,  for  a  stated  price,  to  furnish  and  install  the 
metal  doors  and  trim,  picture  molding,  and  base,  and  to  apply  the  hard- 
ware, such  installation  to  be  completed  by  October  1,  1915.  On  Oc- 
tober 16,  1915,  the  building  had  not  progressed  far  enough  to  per- 
mit plaintiflf  to  begin  its  work,  and  on  that  date  plaintiff  gave  defend- 
ants notice  of  its  rescission  of  the  contract,  and  brought  this  suit  for  the 
recovery  of  damages  sustained  by  defendants'  failure  to  permit  plain- 
tiff to  perform.  Defendants  denied  plaintiffs'  right  to  rescind,  and 
asked  for  damages  by  way  of  counterclaim  for  plaintiff's  refusal  to 
perform.  The  jury  was  instructed  that  under  the  undisputed  testimony 
plaintiff  had  the  right  to  refuse  to  go  on  with  its  contract,  that  de- 
fendants had  thus  no  right  of  action  under  their  counterclaim,  and  that 
plaintiff,  if  not  then  itself  in  default,  was  entitled  to  recover  its  dam- 
ages. Plaintiff  recovered  verdict  and  judgment  for  $7,500.  This  pro- 
ceeding is  brought  to  review  that  judgment. 

[1-1]  1.  The  question  of  prime  importance  is  whether  the  court 
rightly  held,  as  matter  of  law,  that  plaintiff  had  a  right  to  rescind  on 
October  16th.  Defendants'  construction  was  delayed  several  months 
by  controversies  with  the  city  over  questions  arising  under  its  building 
code  relating  to  the  height  of  the  building  and  structural  strength,  by 
the  unforeseen  necessity  of  deeper  foundations,  the  encountering  of 
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quicksand  and  otherwise,  all  resulting  in  defendants'  losing  their  or- 
der of  priority  with  the  steel  manufacturers.  For  these  delays  plaintiff 
was  in  no  way  at  fault.  Its  actual  installation  could  not  begin  until 
the  building  was  ready  for  the  "bucks,"  which  are  heavy  steel  frames 
outlining  the  openings  and  into  which  the  tile  partitions  enter,  and 
which  thus  support  3ie  metal  work.  The  bucks  could  not  be  put  in 
until  the  lower  floors  were  laid,  and  from  one  to  three  months  there- 
after would  be  required  (according  as  the  claims  of  plaintiflE  or  def end- 
s^nts  are  accepted)  for  completing  plaintiff's  work. 

On  July  13,  1915,  defendants  replied  to  plaintiff's  inquiry  that — 

"We  expect  the  steel  work  to  go  right  ahead  now,  and  In  all  probability  will 
not  require  the  steel  bucks  before  September  or  October,  and  wlU  advise  you 
later  on  wl^en  we  receive  the  steel  drawings  and  give  you  outlines  as  to  dates 
of  delivery." 

On  September  7th  defendants  replied  to  like  inquiry: 

"We  expect  to  have  the  steel  for  approximately  up  to  the  third  floor 

shipped  and  erected  by  the  end  of  next  month,  and  as  soon  as  they  start  on 

the  upper  portion  the  tile  floors  will  foUow  right  al<»ig." 

In  the  latter  part  of  September  plaintiff  learned  definitely  that  the 
building  would  not  be  ready  in  October  for  its  installation,  and  it 
thereupon  gave,  on  October  16th,  its  notice  of  rescission.  As  it  turned 
out,  the  building  was  not  ready  for  the  bucks  before  December.  It 
is  enough,  for  present  purposes,  to  say  that  it  must  be,  and  it  is,  con- 
ceded that  as  the  result  of  the  correspondence  and  dealings  between  the 
parties  plaintiff  waived  whatever  right  it  had,  to  complete  the  con- 
tract by  October  1st. 

Had  time  been  of  the  essence  of  the  contract,  so  far  as  concerns 
plaintiff's  right  (as  distinguished  from  its  obligation)  to  complete  its 
work  by  October  1st,  and.  had  the  waiver  been  for  a  definite  period  or 
to  a  definite  date,  plaintiff  would  have  had  the  absolute  right  to  can- 
cel at  the  expiration  of  that  date.  General  Elec.  Co.  v.  Chattanooga  Co. 
(C.  C.  A.  6)  241  Fed.  38,  42,  154  C.  C.  A.  38.  But,  in  our  opinion,  nei- 
ther of  these  conditions  existed.  The  contract  did  not  in  terms  make 
time  of  its  essence,  so  far  as  concerns  the  plaintiff's  right  to  complete 
by  October  1st.  Such  was  the  implied  effect  as  to  its  obligation.  But 
the  obligatory  provision  was  for  defendants'  benefit.  The  reason  for  a 
difference  between  the  rights  of  the  parties  in  this  respect  is  clear.  De- 
fendants were  under  contract  with  the  owner  to  complete  by  January 
1,  1916,  with  stipulation  for  damages  at  $100  per  day  for  delay.  The 
fact  that  the  delay  occurred  through  the  faiilt  of  the  subcontractor 
would  not  avoid  defendants'  liability.  Plaintiff  accordingly  agreed  to 
like  stipulated  damages  in  case  of  its  delay,  but  for  delays  not  occurring 
through  its  fault  it  would  not  be  liable.  The  contract,  moreover,  ex- 
pressly provided  for  a  suspension  from  time  to  time  of  such  parts  of 
the  work  as  defendants  should  require,  and  for  a  resumption  of  per- 
formance thereafter  according  to  defendants'  direction,  no  claim  there- 
for to  be  made  other  than  an  extension  of  time  for  completion  equiva- 
lent to  the  delay  involved.  It  was  also  provided  that  plaintiff's  work 
should  be  performed  and  completed  as  soon  as  the  progress  of  the  build- 
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ing  should  permit,  "and  at  such  times  and  places  and  in  such  quantities 
as  may  be  directed  by  [defendants]  .*'  The  only  other  express  require- 
ment as  to  the  time  of  commencement  of  plaintiff's  work  is  that  the 
"steel  bucks  for  doors  shall  precede,  and  metal  grounds  for  base  and 
picture  molding  will  immediately  follow,  the  erection  of  the  tile  parti- 
tions." 

Moreover,  the  defendants  had  not  in  terms  promised  that  the  build- 
ing would  be  ready  for  plaintiff  by  October  1st.  At  the  most  they 
had  said  (on  July  13th)  that  it  would  not  be  ready  before  September  or 
October,  with  promise  of  further  advice,  and  (on  September  7th)  in 
effect  that  it  was  expected  that  the  steel  erection  would  by  the  last  of 
October  have  proceeded  far  enough  to  permit  the  commencement  of 
plaintiff's  installation.  However,  the  suspension  and  other  provisions 
just  referred  to  gave  defendants  no  right  arbitrarily  or  unreasonably 
to  suspend  the  work.  And,  as  the  case  shaped  itself,  the  controlling 
question  on  this  branch  of  the  case  is  whether  the  court  rightly  held, 
as  matter  of  law,  that,  under  the  circumstances  mentioned,  a  delay  by 
which  plaintiff  would  be  prevented  from  banning  work  until  Decem- 
ber or  later  was  an  unreasonable  delay,  which  would  justify  plaintiff 
in  canceling  the  contract.  If  so,  we  are  not  prepared  to  say  that 
the  notice  was  invalid  because  stating,  as  ground  for  rescission,  that 
there  had  been  no  extension  of  time  for  completion  beyond  Oc- 
tober 1st. 

We  think  that,  upon  this  record,  the  peremptory  instruction  as  to  un- 
reasonable delay  was  erroneous.  It  is  the  general  rule  that  questions  of 
reasonable  time  and  reasonable  delay  are  for  the  jury.  The  only  excep- 
tion is  where  the  facts  are  not  in  dispute  and  where  there  is  no  room  for 
differing  inferences.  International  Co.  v.  Stadler  (C.  C.  A.  6)  212 
Fed.  378,  382.  129  C.  C.  A.  54;  Marmet  Co.  v.  Peoples  Co.  (C.  C.  A.  6) 
226  Fed.  646, 65 1 ,  141  C.  C.  A.  402.  Such  is  not  the  case  here.  The  ev- 
idence was  not  in  complete  harmony.  There  was  testimony  (consid- 
ering it,  as  we  must,  most  favorably  to  defendants)  tending  to  show 
that  plaintiff  was  kept  acquainted  with  the  progress  of  defendants' 
work  and  had  the  means  of  knowing  with  reasonable  accuracy  what  the 
prospects  were  from  time  to  time.  Notwithstanding  the  delays,  it  was 
in  frequent  conference  with  defendants  throughout  the  summer  regard- 
ing the  progress  of  the  work.  Its  representatives  visited  Cleveland  as 
often  as  once  a  month  until  October ;  one  of  them  consulting  with  de- 
fendants about  details  left  open  by  the  contract,  at  least  one  of  which 
details  was  never  settled.  These  representatives  were  to  that  extent 
plaintiff's  agents,  and  their  knowledge  and  information  thus  acquired 
was  that  of  plaintiff.  G.  R.  &  I.  Ry.  Co.  v.  United  States  (C.  C.  A.  6) 
212  Fed.  577,  583,  129  C.  C.  A.  113. 

After  the  letter  of  September  7th,  which  stated  defendants'  expecta- 
tion that  the  work  would  by  the  last  of  October  have  progressed  far 
enough  for  the  beginning  of  plaintiff's  installation,  it  kept  on  with 
its  preparations  without  intimating  any  intention  to  discontinue.  As 
late  as  September  22d  it  wrote  defendants  regarding  proposed  "extra" 
partitions.  On  September  18th  to  22d  plaintiff's  engineer  consulted 
with  defendants  at  Cleveland  r^arding  the  details  of  plaintiff's  work. 
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reporting  to  plaintiff  the  results  thereof,  and  on  October  1st  plaintiflF 
wrote  defendants  referring  to  this  visit  of  its  engineer  and  confirming 
"certain  information  received  and  constructions  decided  upon"  during 
the  engineer's  visit.  The  matters  so  formally  confirmed  included  a 
checking  of  the  quantities  of  certain  openings,  some  of  which  were  to 
be  of  special  construction,  "to  be  decided  upon  later  by  the  architect," 
who  had  approved  a  schedule  prepared  for  each  of  certain  lower  floor 
additions,  accompanied  by  plaintiflF's  statement  that  "it  is  our  under- 
standing we  are  to  proceed  with  this  additional  material,"  and  asking 
to  be  immediately  advised  if  its  understanding  was  incorrect.  Among 
other  enumerations  were  special  doors  and  their  method  of  construc- 
tion, with  promise  to  "shortly  send  drawings  of  the  sliding  doors  of 
this  type  in  the  basement  for  approval  of  sizes."  It  also  asked  whether 
a  sketch  which  the  architects  were  preparing  of  certain  partition  lights 
would  "be  ready  shortly."  There  was  also  a  request  that  the  hardware 
schedule  be  promptly  forwarded,  with  promise  that  the  matter  of  finish 
"will  be  covered  in  a  separate  letter,"  and  for  the  early  submission  of 
drawing  for  special  closets.  Reference  was  made  to  several  other 
matters  of  a  similar  nature,  followed  by  an  express  request  for  ac- 
knowledgment of  the  receipt  of  plaintiflF's  letter,  "so  that  we  may  be* 
sure  all  matters  are  understood  between  us." 

It  is  because  of  the  engineer's  report  of  his  visit  referred  to  in  the 
letter  of  October  1st,  as  to  the  then  condition  of  the  building,  that  the 
notice  of  rescission  was  given  15  days  later.  The  letter  of  October  1st 
contained  no  reference  to  this  subject,  nor  did  plaintiflF  from  the  time 
of  its  engineer's  visit  in  September  until  its  cancellation  letter  of  Oc- 
tober 16th  disclose  to  defendants  any  intention  of  rescinding  the  con- 
tract. After  October  1st  plaintiflF  wrote  three  letters,  one  acknowledg- 
ing receipt  from  defendants  of  certain  drawings,  another  asking  for 
certain  instructions  from  the  architect,  and  the  third  to  the  hardware 
men,  relative  to  certain  doors  and  transoms.  PlaintiflF's  fabrication  of 
metal  work  continued  up  to  October  16th,  although  the  information 
conveyed  in  defendants'  letter  of  July  13th,  considered  in  connection 
with  plaintiflF's  letter  of  August  30th,  showed  that  plaintiflF's  installa- 
tion could  not  be  completed  by  October  1st.  One  item  of  the  fabrica- 
tion seems  to  have  gone  through  the  shops  on  October  29th. 

What  is  reasonable  time  depends  on  a  consideration  of  all  the  cir- 
cumstances of  the  particular  case.  Without  intimating  any  opinion  up- 
on the  merits,  and  without  setting  out  the  testimony  more  at  large  or  in 
detail,  it  seems  enough  to  say  that  we  think  there  was  substantial  evi- 
dence tending  to  support  a  conclusion  that  defendants  were  justified  in 
relying  upon  an  apparent  intention  on  plaintiflF's  part  to  continue  under 
the  contract,  and  that  a  further  delay  of  two  or  three  months  beyond 
October  1st  would  not  be,  under  all  the  circumstances,  unreasonable. 
The  testimony  thus  presented  a  question  of  fact  for  the  jury.  The 
question  whether  plaintiflF  would  have  been  entitled  to  damages  for  the 
delay,  had  it  completed  its  contract,  is  not  involved. 

2.  It  follows  from  what  we  have  said  that  the  defenses  of  waiver 
and  estoppel  should  have  been  submitted  under  appropriate  instruc- 
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dons,  and  that,  if  the  jury  should  determine  that  plaintiff  was  not  en- 
titled to  rescind,  the  subject  of  counterclaim  would  remain  in  the  case. 
The  judgment  of  the  District  Court  is  reversed,  and  the  record  re- 
manded, with  directions  to  award  a  new  trial. 


(257  Fed.  9U) 

HEROLD  et  aL  v.  HEROLD  CHINA  &  POTTBRT  00. 

(Circuit  CoxiTt  of  Appeals,  Sixth  Circuit    February  7,  1919.) 

No.  3156. 

1.  Iw JUNCTION  ^=s>56 — ^RioiiTB  Pbotbcted — Secret  Formt7I.as  and  Peocesses. 

Secret  formulas  and  processes  are  property  rights,  which  will  be  pro- 
tected by  injunction,  not  only  as  against  those  who  attempt  to  disclose  or 
use  them  in  violation  of  confidential  relations  or  contracts,  express  or 
implied,  but  against  those  participating  in  the  attempt  with  knowledge 
of  such  relations  or  contracts,  though  they  might  In  time  have  reached 
the  same  result  by  independent  efforts. 

2.  Injunction  ^=>128— Disolosube  or  Tbadk  Secrets  and  Processes — Evi- 

dence. 

In  suit  by  a  pottery  company  to  enjoin  use  of  its  trade  secrets  and  pro- 
cesses by  defendants,  its  former  manager  and  a  competing  company,  evi- 
dence as  to  disclosure  of  trade  secrets  and  processes  by  the  manager  held 
insufficient  to  sustain  decree  for  plaintiff ;  there  having  been  no  disclosure 
in  evidence  of  what  each  party  claimed  as  a  trade  secret. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Ohio ;  John  E.  Sater,  Judge. 

Suit  in  equity  by  the  Herold  China  &  Pottery  Company  against  John 
J.  Herold  and  the  Guernsey  Earthenware  Company.  From  a  decree 
for  plaintiff,  defendants  appeal.  Reversed,  except  so  far  as  enjoining 
defendant  company  in  a  certain  particular. 

Charles  Koonce,  Jr.,  of  Youngstown,  Ohio,  and  Fred  L.  Rosemond, 
of  Cambridge,  Ohio,  for  appellants. 

Ezra  Keeler,  of  Denver,  Colo.,  for  appellee. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
COCHRAN,  District  Judge. 

KNAPPEN,  Circuit  Judge.  Appeal  from  a  decree  enjoining  the 
disclosure  or  use  of  alleged  secret  formulas,  and  for  an  accounting. 

Herold,  a  skilled  potter  of  ten  or  more  years*  experience  in  Ohio, 
went  to  Colorado  in  the  year  1909,  on  accotmt  of  a  tubercular  affection, 
and  there  erected  a  small  factory  for  making  high-grade  china  ware. 
He  lacked  capital,  and  after  about  three  years*  effort  turned  over  his 
entire  plant  and  formulas  to  the  plaintiff  company,  in  consideration  of 
his  eraployment  and  certain  stock  to  be  given  him.  It  was  at  first 
thought  that  but  little  capital  would  be  required,  but  the  requirements 
increased  from  time  to  time  until  about  $47,000  had  been  contribut- 
ed by  the  Golden  parties  by  way  of  stock  subscriptions  and  $26,000  in 
the  form  of  loans.  In  1914  the  Golden  product  had  acquired  a  high 
reputation.    Professor  Fleck,  of  the  Colorado  School  of  Mines,  located 
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at  Golden,  had  found  its  chemical  or  laboratory  ware  equal  to  Royal 
Berlin  ware,  and  had  substituted  the  former  for  the  latter.  It  seems 
to  have  been  recognized,  so  far  as  it  was  known,  as  the  highest  grade 
of  porcelain  ware  commercially  made  in  America,  and  Herold  as  the 
expert  maker  of  it. 

The  Guernsey  Company  had  a  large  plant  at  Cambridge,  Ohio,  and 
was  a  wealthy  and  prosperous  concern.  It  had  successfully  made  high- 
fired  china,  especially  that  used  for  baking,  such  as  casseroles,  in  which 
a  red  or  brown  body  is  lined  with  porcelain;  the  entire  dish  being 
then  covered  within  and  without  with  a  glaze.  It  had  also  been  for 
some  time  actively  experimenting  with  white  china  and  laboratory 
porcelain  bodies,  and  had  made  some  samples.  It  was  perhaps  close 
to  the  line  of  success,  but  seems  not  to  have  crossed  it,  at  least  so  far 
as  commercial  production  is  concerned.  In  December,  1914,  it  em- 
ployed one  Frauenfelter,  before  then  employed  in  a  pottery  at  Rose- 
ville,  Ohio.  Frauenfelter  seems  to  have  recommended  the  employment 
of  Herold,  with  whom  Frauenfelter  had  been  associated  at  Roseville 
before  Herold  went  to  Colorado.  Herold  had  become  dissatisfied  with 
his  relations  with  the  plaintiff  company;  and,  after  finding  that  his 
resignation  as  general  manager  was  satisfactory  to  plaintiflf,  and  being 
given  the  position  merely  of  modeler,  designer,  and  decorator,  although 
at  the  same  salary,  he  in  December,  1914,  came  to  the  Guernsey  Com- 
pany as  factory  superintendent,  in  complete  charge  of  manufacturing, 
but  without  impairing  the  authority  of  the  general  manager.  At  the 
end  of  five  years'  performance  Herold  was  to  have  20  shares  of 
the  Guernsey  Company's  common  stock,  dividends  thereon  to  be  mean- 
while paid  him  in  addition  to  his  salary,  which  was  60  per  cent,  larger 
tl)an  paid  by  plaintiflf.  There  came  with,  or  followed,  Herold  from 
Golden  two  or  more  of  plaintiflF's  other  skilled  employes.  Herold  stay- 
ed with  the  Guernsey  Company  until  the  following  May,  when  he  re- 
tired and  went  to  a  pottery  at  Zanesville,  Ohio,  where  Frauenfelter 
also  went.  On  retiring,  he  conveyed  to  the  Guernsey  Company,  for 
an  expressed  new  consideration  of  $500,  a  so-called  "Semmler"  for- 
mula for  making  porcelain  ware,  which  defendants  claim  Frauenfelter 
had  obtained  from  one  Semmler,  of  Derry,  Pa.,  and  had  given  to  Her- 
old while  the  latter  was  in  the  Guernsey  Company's  employ. 

This  suit  was  begun  January  27,  1915.  It  was  heard,  not  only  on 
depositions  taken  in  diflferent  parts  of  the  United  States,  but  on  oral 
testimony  consuming  five  days.  The  prominent  issues  were,  first, 
whether  the  secret  formulas  and  processes  used  at  Golden  belonged 
exclusively  to  plaintiflf,  and  thus  could  not  be  lawfully  disclosed  by 
Herold;  and,  second,  whether  such  disclosure  had  been  made.  The 
District  Court  found  in  favor  of  plaintiflf  on  both  propositions,  and 
permanently  enjoined  defendants  from  disclosing  or  using  "the  whole 
or  any  part  of  the  formulae  for  manufacturing  and  producing  either 
fireproof  china  cooking  ware,  or  fireproof  china  or  porcelain  laboratory 
ware,  or  any  knowledge  or  information  relating  thereto  or  connected 
therewith  belonging  to  plaintiflf,  and  which  was  developed  and  per- 
fected by  said  Herold  and  became  the  property  of  and  was  used  by  the 
nlaintiflf."    The  injunction  also  ran  against  the  use  of  the  "Semmler 


Digitized  by  CjOOQ iC 


HE  BOLD  V.  HEROLD  CHINA  A  POTTEBT  CO.  63 

formuh  in  the  form  in  which  it  was  when  communicated,  surrendered, 
and  dehvered  by  said  Herold  to  *  *  *  the  Guernsey  Earthen- 
ware Company,  and  as  it  has  since  been  perfected  and  improved  upon, 
and  as  it  existed  at  any  stage  when  it  was  being  tested  and  adapted  by 
said  Herold,"  as  well  as  against  making  and  selling  "any  fireproof 
china  cooking  ware  or  fireproof  china  or  porcelain  laboratory  ware 
manufactured  and  produced  by  plaintiflF  from  said  Semmler  formula, 
or  any  of  the  formulae,  so  owned  or  used  by  the  plaintiff" ;  also  from 
representing  or  advertising  that  the  Guernsey  Company  was  making 
the  same  fireproof  cooking  and  porcelain  laboratory  ware  as  made  by 
plaintiff. 

[1]  1.  Plaintiff's  secretary  testified  that,  as  part  of  the  contract 
whereby  Herold's  plant  was  turned  over  to  plaintiff,  the  former  agreed 
to  give  to  the  latter,  as  its  exclusive  property,  all  his  secret  processes 
and  formulas  obtained  by  previous  experimentation,  as  well  as  those 
he  might  thereafter  discover  while  with  plaintiff  company.  This  tes- 
timony was  taken  in  open  court.  There  was  other  testimony  more  or 
less  corroborative.  The  secretary  also  testified  that  in  the  month  pre- 
ceding Harold's  employment  by  the  Guernsey  Company  he  informed 
that  company's  manager,  Mr.  Casey,  of  Herold's  relations  to  plaintiff 
and  the  acquisition  by  the  latter  of  Herold's  secret  processes  and  for- 
mulas. This  testimony  was  doubtless  believed  by  the  District  Judge, 
and  we  see  no  reason  to  question  his  conclusion  on  this  feature  of  the 
case.  A  contract  for  plaintiff's  exclusive  ownership  of  the  formulas 
and  processes  was,  under  the  existing  circumstance,  not  unnatural. 

The  rule  is  well  settled  that  secret  formulas  and  processes,  such  as 
are  claimed  to  be  involved  here,  are  property  rights  which  will  be  pro- 
tected by  injunction,  not  only  as  against  those  who  attempt  to  dis- 
close or  use  them  in  violation  of  confidential  relations  or  contracts  ex- 
press or  implied,  but  as  against  those  who  are  participating  in  such 
attempt  with  knowledge  of  such  confidential  relations  or  contract, 
though  they  might  in  time  have  reached  the  same  result  by  their  own 
mdependent  experiments  or  efforts.  'The  following  are  among  the 
leading  cases  supporting  this  rule:  Morrison  v.  Moat,  9  Hare,  241; 
Peabody  v.  Norfolk,  98  Mass.  452,  96  Am.  Dec.  664;  O.  &  W.  Thum 
Co.  V.  Tloczynski,  114  Mich.  149,  72  N.  W.  140,  38  L.  R.  A.  200,  68 
Am.  St.  Rep.  469,  and  cases  there  cited ;  Eastman  Co.  v.  Reichenbach 
(Sup.)  20  N.  Y.  Supp.  110;  Stone  v.  GrasseUi  Co.,  65  N.  J.  Eq.  756, 
55  Atl.  736,  63  L.  R.  A.  344.  103  Am.  St.  Rep.  794,  and  citations  there- 
in; Macbeth  Co.  v.  Schnelbach,  239  Pa.  76,  86  Atl.  688.  And  see 
Pomeroy  Ink  Co.  v.  Pomeroy,  77  N.  J.  Eq.  293,  298,  299,  78  Atl.  698. 
We  think  the  case  made  falls  within  the  principle  just  stated.  It  fol- 
lows that  Herold  had  no  right  to  disclose  to  the  Guernsey  Company  the 
secret  formulas  and  processes  covered  by  the  contract,  and  that,  if  he 
did  make  or  threaten  to  make  such  disclosure,  plaintiff  was  entitled  to 
relief  with  respect  thereto. 

[2]  2.  The  question  of  disclosure  presents  greater  difficulty.  The 
circumstances  immediately  attending  Herold's  employment  bv  the 
Guernsey  Company  strongly  suggest  such  disclosure.  Immediately 
upon  his  employment  by  that  company,  Herold  was  advertised  as  a 
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great  find,  a  man  with  a  national  reputation  as  a  ceramist.  Simul- 
taneously one  of  plaintiff's  most  important  customers,  which  had  given 
plaintiff  a  large  order  for  porcelain  ware,  was  applied  to  by  the 
Guernsey  Company  for  orders  for  the  same  kind  of  ware,  and,  on 
being  told  that  it  would  be  time  enough  to  give  orders  when  the 
Guernsey  Company's  samples  were  approved,  replied  that  there  was 
no  question  about  production,  that  "Herold  knows  regarding  costs 
and  is  familiar  with  the  details  of  manufacture."  Plaintiff  accord- 
ingly lost  the  order.  Plaintiff  would  seem  to  have  been  justified  at  the 
time  it  filed  its  bill  in  believing  that  Herold,  who  was  by  that  time  en- 
tirely out  of  harmony  with,  if  not  positively  antagonistic  to,  plaintiff, 
had  disclosed  or  was  about  to  disclose  its  manufacturing  secrets. 

It  developed  on  the  trial  that  in  his  contract  of  employment  with  the 
Guernsey  Company  Herold  had  agreed  to  "constantly  endeavor  to 
improve  the  product  and  enlarge  the  variety  of  product  in  accordance 
with  the  policy  of  the  company,"  and  upon  request,  from  time  to  time, 
to  "communicate  and  demonstrate  the  formulas  for  any  or  all  ware 
made  in  said  factory,  or  known  to  or  discovered  or  originated  by  him 
that  may  be  available  for  said  company,  and  keep  a  written  record  of 
all  such  formulas,  and  that  such  formulas  and  record  [to]  be  a  part 
of  said  company's  private  and  secret  record,  and  shall  belong  to  said 
company  only,  and  shall  be  kept  secret  from  all  others."  As  the  fac- 
tory referred  to  is  evidently  that  of  the  defendant  company,  the  agree- 
ment does  not  necessarily  in  terms  call  for  a  disclosure  of  the  Golden 
formulas. 

In  the  early  summer  of  1915  the  Guernsey  Company  put  on  the  mar- 
ket a  line  of  porcelain  ware  of  practically  the  same  quality  as  plain- 
tiff's. While  there  was  no  direct  testimony  of  actual  disclosure  by 
Herold  of  plaintiff's  secret  processes  and  formulas,  plaintiff's  manager 
(Mr.  Coors,  Jr.),  who  succeeded  Herold,  and  who  had  worked  with  the 
latter  several  months  before  Herold  left  plaintiff  company,  testified 
(by  deposition  taken  out  of  court)  to  the  existence  of  such  formulas 
and  processes,  his  knowledge  of  them  derived  from  Herold,  and  that 
they  related  generally  to  the  physical  properties  of  the  ingredients  and 
the  method  of  their  preparation,  the  manner  of  applying  the  glaze  to 
the  pot,  and  the  temperature  in  the  firing  kiln  as  relating  to  the  compo- 
sition of  the  body;  also  that  the  formulas,  so  far  as  written  out  by 
Herold,  related  only  to  the  "percentage  of  the  different  sorts  of  clay 
that  went  into  a  given  mix" ;  that  the  cards  written  out  by  Herold  con- 
tained none  of  the  secret  processes,  which,  as  again  defined,  were  said 
to  consist  of  "secret  knowledge  acquired  by  experience" — "methods 
and  peculiarities  which  a  man  finds  from  time  to  time  in  the  develop- 
ment." Further  than  this  plaintiff  refused  to  give  or  permit  to  be  giv- 
en any  information  of  its  claimed  secret  processes  and  formulas  for 
which  it  asked  protection.  The  witness  further  testified  that,  while  all 
clays  have  different  physical  properties,  the  Golden  process  could  be 
successfully  used  with  the  Ohio  clays ;  that  ware  having  the  peculiar 
fireproof  qualities  of  plaintiff's  ware  had  not  [before]  been  produced, 
and  that  the  product  ultimately  put  out  by  the  Guernsey  Company  is 
identical  in  nature  with  plaintiff's  latest  product.    There  was  other  tes- 
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timony  more  or  less  corroborative  of  this  testimony  in  some  respects. 
If  it  be  completely  accepted,  the  court  below  was  justified  in  giving 
plaintiff  some  measure  of  relief. 

On  the  other  hand,  the  testimony  of  nonuse  and  nondisclosure  of 
plaintiff's  alleged  secret  processes  and  formulas  was  overwhelming, 
if  believed.  Casey,  the  manager  and  principal  owner  of  the  Guern- 
sey Company,  is  apparently  a  man  of  standing  and  affairs,  as  well 
as  an  expert  potter  of  many  years  practical  experience,  a  member  of 
the  American  Ceramic  Society  and  apparently  interested  in  its  publi- 
cations. His  standing  as  an  expert  has  been  recognized  by  his  employ- 
ment as  such  before  the  Board  of  Customs  Appraisers,  his  appearance 
as  an  expert  witness  for  the  government  in  litigation  over  classifications 
and  values,  appearances  before  the  Treasury  Department  and  congres- 
sional committees,  as  well  as  consultation  and  working  with  govern- 
ment experts  on  development  of  pottery  manufacture.  He  testified 
positively  that  he  had  never  obtained  any  of  plaintiff's  claimed  secrets 
from  Herold  or  from  any  one  else;  that  he  never  knew  that  Herold 
had  or  claimed  to  have  secret  processes,  nor  what  plaintiff  claimed  its 
fomiulas  or  processes  were;  that  he  wished  Herold's  services  as  a 
superintendent  on  account  of  his  supposed  expertness  a  a  potter; 
that  Casey  himself  already  had  two  formulas  each  for  bodies  and 
glazes,  as  well  as  a  porcelain  formula  obtained  from  one  Myers  on 
August  28,  1914,  from  which  latter  formula  satisfactory  samples  had 
already  been  made  (porcelain  seems  not  to  have  been  produced  by  My- 
ers commercially) ;  that  there  are  no  secrets  in  pottery,  except  the 
fcmiulas;  that  under  Herold  no  new  methods  of  manufacture  were 
employed;  and  that  both  he  and  Herold  worked  in  experimenting  in 
the  manufacture  of  porcelain.  He  claims  to  have  in  September,  1914, 
completed  a  costly  addition  to  the  plant,  partly  for  the  manufacture  of 
porcelain  laboratory  ware,  and  to  have  exhibited  to  the  trade  samples 
of  such  ware  in  November  following. 

Herold,  who,  as  before  said,  was  a  skillful  ceramist,  testified  that 
there  were  at  Golden  no  secret  processes,  as  distinguished  from  for- 
mulas, unless  as  he  perhaps  may  have  meant  that  the  secret  processes 
involved  merely  mechanical  skill  and  experience;  that  he  used  at  the 
Guernsey  Company  no  secret  processes  used  at  Golden;  that  the 
Golden  secret  related,  not  to  the  clay,  but  to  an  acid  used  in  its  treat- 
ment, and  that  the  formula  was  in  this  respect  secret  so  far  as  the 
Colorado  clay  was  concerned ;  that  the  Colorado  and  Ohio  clays  were 
quite  different ;  that  no  Colorado  clay  was  used  by  the  Guernsey  Com- 
pany ;  that  at  Golden  there  were  used  but  two  clays,  together  with  a 
flint  and  a  spar  and  one  chemical ;  that  at  Guernsey  there  were  used 
five  clays,  also  a  flint  and  a  spar  and  two  chemicals ;  and  that  the  acid 
used  at  Golden  could  not  be  used  at  Guernsey,  because  it  had  the  op- 
posite effect  on  the  Eastern  clays. 

Frauenfelter  also  testified  that  there  were  no  secret  processes  in 
pottery,  as  distinguished  from  formulas ;  that  the  making  of  porcelain 
was  practically  a  matter  of  experimentation ;  that  the  Semmler  for- 
mula, which  he  claims  to  have  obtained  about  November  15,  1914,  and 
to  have  given  to  Herold  in  the  latter  part  of  the  following  Januaiy,  was 
ie9C.C.A.— 5 
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a  percentage  formula  of  clays,  feldspar,  and  flint,  "given  out  in  batch 
weights";  that  he  afterwards  found  that  the  Semmler  formula  was 
not  secret,  because  "published  in  several  works."  He  seemed  willing 
to  give  the  substance  of  the  Semmler  formula  if  desired ;  but  plaintiff 
did  not  seem  to  desire  it,  possibly  through  fear  it  might  by  implication 
disclose  plaintiff's  formulas. 

Brucker,  Herold's  brother-in-law,  who  had  been  with  the  latter 
at  plaintiff's  plant,  and  who  went  with  him  to  the  Guemsejr  Company, 
testified  that  the  Golden  formula  covered  the  secrets  at  plaintiff's  plant 
and  related  to  the  amounts  of  materials  that  went  into  the  bodies  and 
glazes  and  their  mixing  (to  this  extent  partially  corroborating  plaintiff's 
present  manager) ;  that  he  did  not  know  the  chemical  constituents  of 
the  ingredients  used  at  either  the  Golden  or  the  Guernsey  plants,  but 
that  the  "mixes"  were  not  the  same  in  the  two  plants;  that  at  the 
Guernsey  plant  he  knew  the  materials,  but  not  the  amounts,  and  at  the 
Golden  plant  knew  both  materials  and  amounts ;  that  at  Golden  there 
were  but  two  clays,  a  flint  and  a  spar,  besides  water  and  another 
chemical ;  and  that  at  the  Guernsey  plant  there  were  used  five  clays,  a 
flint  and  a  spar,  water,  and  another  chemical.  (Of  course,  the  mere 
fact  that  a  change  was  made  in  the  original  formula,  due  to  differences 
in  clay  available,  would  not  necessarily  prove  that  the  Golden  formulas 
or  secret  processes  were  not  used.)  He  further  testified  that  the 
Golden  formula  was  changed  by  eliminating  the  acid  after  Herold  left. 
(This  latter  statement  seems  not  to  have  been  denied,  possibly  through 
apprehension  that  denial  would  lead  to  a  disclosure  of  the  actual  for- 
mula or  process.)  It  further  appeared  by  defendant's  testimony  that 
the  perfection  of  the  Guernsey  Company's  porcelain  after  Herold's 
acquisition  was  the  result  of  long  experimentation ;  27  or  more  differ- 
ent experiments  being  tried  by  Herold  before  even  approximately  sat- 
isfactory results  were  obtained.  This  was  perhaps  due  largely  to  dif- 
f erences  in  the  clay  available  at  Golden  and  at  Cambridge  respectively, 
to  the  differences  in  fuel  used  (coal  at  Golden,  gas  at  Cambridge),  and 
in  the  difference  in  atmospheric  rarity  at  the  respective  places,  due  to 
altitude,  and  materially  affecting  the  firing.  There  seems,  also,  to 
have  been  other  difficulties  in  the  way.  The  result  was,  according  to 
defendant's  testimony,  that  Herold  had  not  succeeded  in  putting  out 
porcelain  for  the  Guernsey  Company  with  complete  commercial  suc- 
cess. It  appears,  on  the  contrary,  that  kilns  which  under  later  opera- 
tion netted  $1,700  to  $2,000,  under  Herold's  operation  netted  but  $300 
to  $400  each.  In  May,  1915,  after  about  five  months'  service  (perhaps 
four  months  after  the  injunction  bill  in  this  cause  was  filed),  Herold 
severed  his  connection  with  the  Guernsey  Company,  as  did  Frauenfel- 
ter.  The  Guernsey  Company's  first  commercial  porcelain  was  put  out 
shortly  after  Herold  left. 

Manifestly  the  decree  of  the  District  Court  entirely  discredits  the 
testimony  of  Casey,  Herold,  and  Frauenfelter.  Had  the  testimony  of 
plaintiff's  present  manager  been  taken  in  open  court,^  and  had  both 

1  The  witness  testified  very  briefly  on  the  hearing  by  way  of  rebuttal,  as  to 
a  few  items  not  important  to  our  decision. 
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parties  made  full  disclosure  satisfactory  to  the  trial  court,  of  what 
plaintiff's  claimed  secret  processes  and  formulas  actually  were,  as  well 
as  the  process  employed  by  defendant  (which  the  latter  offered  to 
disclose,  provided  plaintiff  would  disclose  its  own),  we  should  prob- 
ably be  satisfied  to  adopt  the  conclusions  of  the  District  Judge,  with 
possibly  some  modification.  But  the  printed  record  of  the  testimony 
of  the  witness  referred  to  is  not  entirely  convincing,  and  the  sharp 
conflict  over  the  nature  and  extent  of  plaintiff's  secret  formulas  and 
processes,  and  their  comparison  with  defendant's  methods — taking  in- 
to account  defendant's  previous  nearness  to  success  and  the  compe- 
tency of  its  manager,  Casey,  and  the  formulas  already  possessed — 
made  disclosure  thereof  necessary,  in  our  opinion,  to  a  satisfactory  de- 
cision. Without  it  the  decree  rests,  we  think,  too  largely  on  conjecture. 
The  practical  identity  of  ultimate  product  is  not  alone  highly  signifi- 
cant, inasmuch  as  even  chemical  analysis  would  not  disclose  either  the 
original  physical  form  of  the  ingredients  used  or  the  processes  em- 
ployed. We  may  add  that  no  Colorado  clay  was  used  at  the  Guern- 
sey plant  as  an  ingredient  of  porcelain  or  china ;  that  in  modem  por- 
celain manufacture  generally  clay,  feldspar  (one  of  the  silicates  of 
aluminium),  and  flint  (silica)  seem  to  be  used ;  that  different  clays  have 
different  physical  properties,  which  naturally  affect  the  chemical  com- 
bination ;  that  the  method  of  combining  ingredients  used  so  as  to  pro- 
duce a  satisfactory  "mix"  is  an  important  problem ;  and  that  without 
knowing  the  process  actually  used  it  is  impossible  to  know  definitely 
how  far  they  involve  secret  knowledge  or  information,  as  distinguished 
from  mechanical  skill  and  experience,  as  respects  not  only  the  "mix" 
but  the  glazing  and  firing. 

The  practice  of  making  such  disclosure  in  camera  is  well  establish- 
ed. Taylor  Co.  v.  Nichols,  73  N.  J.  Eq.  684,  689,  69  Atl.  186,  24  L. 
R.  A.  (X.  S.)  933,  133  Am.  St.  Rep.  753.  And  disclosure  can  usually 
be  made  under  such  regulations  on  the  part  of  the  trial  judge  as  will 
furnish  reasonably  adequate  protection  against  publicity.  Du  Pont 
Powder  Co.  v.  Masland,  244  U.  S.  100,  37  Sup.  Ct.  575,  61  L.  Ed.  1016. 
Judge  Sater  recognized  that  "it  would  have  been  better,  had  there  been 
a  voluntary  or  compulsory  disclosure  in  camera  of  what  each  party 
claims  as  a  trade  secret."  We  do  not  criticize  plaintiff's  unwillingness 
to  have  its  formulas  disclosed.  It  may  have  good  reason  to  prefer  the 
risk  to  its  business  from  nondisclosure  to  the  risk  from  disclosure. 
We  base  our  action  on  the  proposition  that  failure  to  make  disclosure 
naturally  impairs  the  weight  of  the  testimony  of  plaintiff's  manager; 
and  in  the  absence  of  disclosure,  especially  in  view  of  the  limited  ac- 
quaintance of  the  witness  with  pottery  manufacturing  processes  be- 
fore Herold  left  plaintiff's  employ,  we  think  the  decree  should  not 
stand,  except  in  one  respect  hereafter  stated.  Taylor  Co.  v.  Nichols, 
supra;  Baglin  v.  Cusenier  (C.  C.  A.  2),  164  Fed.  25,  29,  90  C.  C.  A, 
499.  And  see  Sterling  Varnish  Co.  v.  Macon,  217  Pa.  7,  9,  66  Atl.  78. 
We  realize,  however,  that  if  plaintiff's  claims  are  correct  the  equi- 
ties are  with  it,  and  we  shall  therefore  couple  our  reversal  with  a  dis- 
cretionary authority  to  the  District  Judge  to  entertain  a  motion  on 
plaintiff's  part  (if  such  shall  be  made)  for  further  hearing  and  the  in- 
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troduction  of  further  testimony  on  both  sides,  provided  the  application 
is  accompanied  by  express  oflfer  to  make  and  permit  full  disclosure  (of 
course,  in  camera)  of  its  alleged  secret  formulas  and  processes.  We 
make  this  proviso  because  we  realize  that  plaintiff  may  see  nothing  to 
be  gained,  at  this  stage  of  the  case,  by  such  disclosure.  Defendant  hav- 
ing offered  below  to  disclose  its  processes  and  formulas  (in  camera), 
if  plaintiff  would  do  the  same,  and  having  obtained  a  reversal  of  the 
decree  for  want  of  such  disclosure,  could  not  well  be  heard  to  with- 
draw its  consent. 

This  disposition  makes  it  unnecessary  to  consider  criticisms  upon 
specific  features  of  the  decree,  such  as  the  running  of  the  injunction 
against  the  use  of  the  Semmler  formula,  the  disclosure  or  use  (as  con- 
strued by  defendant)  of  Herold's  mechanical  skill  and  experience,  or 
the  failure  to  identify  the  processes  and  formulas  enjoined.  If  no  re- 
hearing is  had,  they  are  not  important;  if  had,  the  grounds  of  criti- 
cism may  be  removed. 

The  decree  of  the  District  Court  is  reversed,  with  costs,  except  so 
far  as  it  enjoins  the  Guernsey  Company  from  representing  or  ad- 
vertising that  it  is  making  the  same  fireproof  china  cooking  ware  or 
fireproof  china  or  porcelain  laboratory  ware  as  is  made  by  plaintiff. 


(257  Fed.  918) 

HOWARD  V.  LEBTE  et  aL 

(Circuit  Ck)nrt  of  Appeals,  Sixth  Circuit.    January  7,  1919.) 

No.  3143. 

1.  Appeal  and  Ebbob  «=»334(3) — Wbit  of  Ebbob  Taken  bt  Tbusteb— Abate- 

ment BT  Death. 

Writ  of  error  taken  out  by  plaintiff,  **D.  R.  Howard,  trustee,"  held  not 
taken  by  him  as  sole  trustee  so  as  to  have  been  abated  by  his  death,  and 
not  to  be  revived  In  the  name  of  his  personal  administrator. 

2.  Judgment  ^=>531 — Judgment  Against  Tbustee — Pebsonal  Liabilitt. 

Where  the  decree  did  not  run  against  plaintiff  trustee  in  a  representa- 
tive capacity,  he  being  styled  therein  "D.  R.  Howard,  trustee,"  prima  fade 
Indicating  the  word  "trustee"  was  merely  descriptive,  while  the  order 
for  execution  was  directed  against  **D.  R.  Howard,  trustee,"  he  was  per- 
sonally liable. 
8.  EJQUiTY  ^=»39(4) — Relief — Judgment  on  Notes  Sought  to  be  Canceled— 

JUBISDICTION. 

In  suit  by  trustee  to  cancel  promissory  notes  given  for  coal-mlnlng 
property,  and  for  relief  from  liability  thereon,  the  District  Court  had  Ju- 
risdiction, on  finding  for  defendant  holders  of  the  notes,  to  render  judg- 
ment against  plaintiff  trustee  on  the  holders'  counterclaim  on  the  notes, 
since  equity  will  retain  jurisdiction  of  subject-matter  properly  acquired 
to  do  complete  justice,  though  It  Involves  determination  of  legal  rights. 
4,  CouBTs  ^=»311 — Federal  Coubt — Divebsity  of  Citizenship. 

District  Court  sitting  In  Kentucky  held  vested  with  jurisdiction  over 
plaintiff,  a  trustee,  and  a  citizen  and  resident  of  Ohio,  suing  to  cancel 
notes  given  for  the  purchase  price  of  coal-mining  property,  on  the  cross- 
suit  of  defendants,  the  holders  of  such  notes,  residing  in  and  (dtizens  of 
Virginia,  to  recover  thereon  against  plaintiff  trustee. 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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fiL   COUBTS  ^=»332 — ^POWEB  OF  SXTFBEMB  GOXTBT — GBNXBAI.  EQUITT  RXTLB. 

The  Supreme  Court  of  the  United  States  has  power  to  confer  by  general 
equity  rule  No.  30  (118  C.  O.  A.  v,  201  Ffed.  v)  a  right  to  relief  on  counter- 
claim which  the  trial  court  has  undoubted  power  to  give  on  actual  hear- 
ing, and  which  it  is  its  settled  practice  to  give  without  its  being  affirma- 
tively asked  for. 
a.  CouBTs  «=»347— Equitt  Rule — (Jottntebclaiii— Suit  to  Cancel  Notes. 

In  view  of  the  policy  disclosed  by  general  equity  rules  Nos.  22,  23  (115 
O.  C.  A.  xxiv,  198  Fed.  xxiv),  under  No.  30  (118  C.  C.  A,  v,  201  Ffed.  v),  as 
to  counterclaims,  the  District  Court  had  jurisdiction  to  entertain  defend- 
ant holders*  counterclaim  on  the  notes  sought  to  be  canceled  in  suit  by 
plaintiff  trustee,  the  purchaser  of  mining  property,  to  rescind  the  purchase 
and  cancel  the  purchase-money  notes. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Kentucky;  Andrew  M.  J.  Cochran,  Judge. 

Suit  in  equity  by  D.  R.  Howard,  trustee,  against  R.  H.  Leete,  Gallie 
Friend,  individually  and  as  trustee,  and  others.  From  a  decree  for 
Gallie  Friend,  as  trustee,  against  plaifttiflf,  the  latter  appeals.    Affirmed. 

Frank  W.  Cottle,  of  Cincinnati,  Ohio,  for  appellant. 
John  F.  Hager,  of  Ashland,  Ky.,  for  appellees. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  On  September  26,  1914,  appellant  pur- 
chased from  the  Mary  Luck  Coal  Company  its  coal  mine  and  mining 
properties,  real  and  personal,  at  the  price  of  $31,500,  for  which  he 
gave,  to  the  order  of  the  coal  company,  his  21  negotiable  promissory 
notes,  each  for  $1,500,  with  interest,  to  secure  which  a  vendor's  lien 
was  retained  in  the  deed  of  conveyance  of  the  coal  properties.  The 
coal  company  was  to  pay  all  its  debts  existing  as  of  October  1,  1914. 
By  agreement  between  appellant  and  the  other  interested  parties,  at 
least  9  of  the  notes  were  delivered  to  Gallic  Friend,  as  trustee,  to  se- 
cure payment  of  indebtedness  of  the  coal  company.  The  latter's  stock- 
holders were  to  receive  nothing  on  account  of  any  of  the  notes  until 
the  company's  debts  were  paid.  Later  certain  of  the  company's  cred- 
itors took  proceedings  in  a  state  court  of  Kentucky  for  the  appoint- 
ment of  a  receiver  over  the  coal  properties,  and  for  their  subjection  to 
the  pa>'ment  of  asserted  indebtedness. 

Thereupon  appellant  filed  his  bill  in  the  court  below,  alleging  his  pur- 
chase of  the  properties,  their  conveyance  to  him,  and  his  consequent 
possession  of  the  same,  and  asserting  that  the  receivership  suit  resulted 
from  the  refusal  of  Friend,  trustee,  to  apply  the  9  notes  in  question,  or 
their  proceeds,  to  the  payment  of  the  company's  indebtedness,  averring 
appellant's  readiness  and  willingness  to  pay  into  court  the  remainder 
of  the  purchase  price  as  it  became  due,  and  asking  for  decree  requiring 
the  defendants  (all  of  the  individuals  being  stockholders  of  th^  coal 
company)  to  interplead  for  the  settlement  of  their  conflicting  claims 
to  the  purchase  money  represented  by  appellant's  notes,  and  for  re- 
straint meanwhile  of  the  receivership  proceeding. 

^=>For  oUier  cases  see  same  topic  A  KBY-NUMBBR  In  all  Key-Numbered  Digesti  A  Indexes 
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Gallic  Friend,  individually  and  as  trustee,  and  one  other  stockhold- 
er, answered,  admitting  the  purchase  by  appellant  on  the  terms  stated, 
the  conveyance  to  him  of  the  coal  properties,  his  possession  thereunder, 
the  coal  company's  agreement  to  pay  its  debts  existing  as  of  October 
1,  1914,  and  the  delivery  to  Friend,  trustee,  of  the  nine  notes  to  secure 
such  payment,  but  denying  that  the  receivership  proceedings  were  in- 
stituted on  account  of  debts  which  it  was  the  duty  of  the  coal  company 
to  pay,  or  by  reason  of  any  failure  of  Friend,  trustee,  to  perform  his 
obligations,  and  asserting  that  appellant  had  already  defaulted  in  the 
pa)mient  of  about  $6,000  of  notes  so  far  matured,  and  was  attempting  to 
induce  the  discounting  of  his  notes  at  about  50  per  cent,  of  their  face 
value. 

By  counterclaim  it  was  asked  that  appellant  be  required  to  pay  into 
the  court's  registry  the  amotmt  of  his  matured  notes,  that  his  bill  be 
thereupon  dismissed,  and  in  default  of  such  payment,  or  of  payment  of 
his  notes  subsequently  maturing,  that  judgment  be  entered  in  the  trus- 
tee's favor,  and  for  disclosure  by  appellant  of  the  names  of  those  bene- 
ficially interested  in  his  trust.  The  counterclaim  also  asked  that  the 
coal  company's  indebtedness  be  held  to  be  in  the  amount  asserted  by 
defendants,  unless  appellant  put  such  question  in  issue.  Upon  the  ma- 
turing of  further  notes,  an  amended  answer  and  counterclaim  of  the 
same  nature  were  filed  as  to  them.  This  counterclaim  was  followed  by 
motion  for  judgment  thereon.  Appellant's  motion  to  strike  out  the  an- 
swers and  counterclaims  was  denied.  The  other  defendants  seem  not 
to  have  answered. 

A  few  days  after  the  filing  of  this  bill,  suit  by  another  creditor  was 
brought  against  the  coal  company  in  the  Kentucky  state  court.  As 
the  result  of  these  two  creditors'  suits  (both  for  royalties  under  leases), 
the  coal  properties  in  question  passed  into  the  hands  of  a  receiver  ap- 
pointed by  that  court  on  February  25,  1915,  about  a  month  after  the 
filing  of  appellant's  bill  below.  On  June  13th  following,  appellant 
made  and  had  recorded  a  deed  of  reconveyance  of  the  coal  properties 
from  himself  to  the  coal  company.  The  coal  properties  were  sold  un- 
der the  state  court  receivership  proceedings  to  satisfy  judgments  against 
the  coal  company  in  the  two  cases  named,  at  an  unnamed  date  between 
July  13,  1915,  and  May  20,  1916,  at  which  date  appellant  filed  in  the 
court  below  a  new  bill,  in  declared  nature  supplemental  to  the  original 
bill,  averring  the  receivership  proceedings  just  mentioned,  the  posses- 
sion of  the  coal  properties  thereunder  and  the  making  and  recording  of 
the  reconveyance  referred  to ;  and  asking  that  the  contract  of  purchase 
and  sale  of  the  coal  properties  be  canceled  and  that  the  19  unpaid  notes 
(2  notes  had  been  paid)  be  delivered  into  court,  canceled,  and  destroyed, 
upon  grounds  which,  so  far  as  material,  we  summarize  as  follows ; 

First,  that  appellant  was  induced  to  take  the  conveyance  of  the  coal 
properties  by  certain  material  misrepresentations  as  to  their  character, 
quantity,  and  value,  made  by  the  defendant  B.  P.  Friend,  the  secretary 
and  former  manager  of  the  coal  company,  while  acting,  as  alleged,  for 
the  coal  company  and  under  authority  from  the  other  defendants  to 
negotiate  the  sale  on  their  behalf;  that  by  the  agreement  with  said 
Friend  appellant  was  to  and  did  hold  the  legal  title  to  such  property  as 
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trustee,  and  as  such  was  to  convev  the  same  under  such  terms  and  con- 
ditions, at  such  price  above  $31,500,  and  to  such  persons  or  corporation, 
as  Friend  should  direct ;  appellant  to  pay  to  Friend,  or  under  his  direc- 
tion, the  proceeds  of  such  resale,  less  expenses  of  operation,  the  bal- 
ance, if  any,  due  on  the  notes  (which  he  alleged  were  made  by  him  as 
such  trustee),  and  reasonable  compensation  to  appellant  for  his  serv- 
ices as  trustee;  second,  the  company's  agreement  to  pay  all  its  debts 
existing  on  October  1,  1914,  and  representation  by  defendants  Gallic 
Friend  and  another  stockholder  that  such  debts  were  small ;  third,  the 
transfer  and  indorsement  to  Gallic  Friend,  trustee,  for  the  purpose  be- 
fore stated,  of  appellant's  21  notes,  in  accordance  with  resolution  of 
the  company's  directors ;  fourth,  the  carrying  on  of  the  business  of  the 
coal  company  after  October  1,  1914,  in  the  company's  name  and  un- 
der the  direction  and  management  of  B.  P.  Friend,  and  the  payment 
from  the  proceeds  of  operation  of  the  first  two  maturing  of  appel- 
lant's notes ;  and,  fifth,  the  sale  of  the  coal  properties  for  liabilities  of 
the  company  existing  October  1,  1914. 

The  contract  of  purchase  and  sale  was  alleged  to  be  broken  by  de- 
fendants' breach  of  their  agreement  to  pay  all  liabilities  of  the  com- 
pany existing  on  or  before  October  1,  1914,  and  of  their  covenant  to 
deliver  possession  of  the  properties  free  from  liens  or  obligations  of 
the  company  as  of  that  date. 

The  defendants,  other  than  B.  P.  Friend,  answered,  fully  controvert- 
ing all  equities  and  merits  alleged  in  the  bill ;  denying  generally  and 
specifically  all  fraud  and  misrepresentation  charged  on  their  part,  or 
that  of  the  coal  company,  or  on  the  part  of  B.  P.  Friend,  so  far  as 
they  had  information  and  belief,  specifically  denying  that  the  latter  rep- 
resented the  company  or  its  stockholders,  other  than  himself,  in  the 
negotiations  for  the  sale  of  the  property,  or  that  he  made  any  misrep- 
resentations while  acting  in  such  representative  capacity ;  denying  all 
knowledge  and  information  of  the  alleged  agreement  relative  to  the 
nature  of  plaintiflf's  holding  of  the  properties,  and  his  agreement  to 
sell  and  convey  as  directed  by  B.  P.  Friend,  or  of  any  agreement  not 
embraced  in  the  coal  company's  deed  of  conveyance  to  plaintiflf;  al- 
leging unsuccessful  attempts  to  induce  plaintiff  to  pay  his  notes ;  deny- 
ing any  right  on  his  part  to  rescind  the  contract  of  purchase;  alleg- 
ing that  the  execution  sale  was  due  entirely  to  his  own  fault,  in  his  de- 
liberate election  not  to  pay  royalties  after  October  1st.  Defendants  also 
asserted  that  plaintiff,  in  his  holding  of  the  properties,  was  a  mere 
dummy  for  certain  others,  not  parties  to  the  suit,  who  were  alleged  to 
have  full  knowledge  of  all  the  existing  facts  and  equities.  There  was 
prayer  for  affirmative  relief  substantially  as  contained  in  the  answer 
and  counterclaim  to  plaintiff's  original  bill. 

Plaintiflf's  renewed  motion  to  strike  out  the  counterclaims  was  de- 
nied. His  motion  to  dismiss  his  own  bill  without  prejudice  was  grant- 
ed, but  without  prejudice  to  the  maintaining  of  the  counterclaims. 
Plaintiflf  having  failed  to  deny  or  reply  to  the  answers  and  counter- 
daims,  and  it  appearing  that  plaintiflf  had  not  paid  the  19  notes  in  ques- 
tion, in  whole  or  in  part,  there  was  interlocutory  decree  fixing  the 
amount  due  thereon,  with  award  of  personal  judgment  in  defendants* 
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favor,  unless  plaintiff  should  pay  the  amount  into  the  registry  of  the 
court  within  a  specified  period.  Plaintiflf  having  failed  to  make  pay- 
ment, judgment  was  entered  in  favor  of  Gallie  Friend,  as  trustee, 
against  the  plaintiff,  for  the  amount  so  due  and  unpaid  on  the  notes  in 
question. 

[1,2]  1.  The  motion  of  appellees  to  dismiss  the  writ  of  error  (which, 
under  the  act  of  September  6,  1916,  we  treat  as  an  appeal),  on  the 
ground  that  it  was  taken  by  "D.  R.  Howard,  as  sole  trustee,"  and  so  was 
abated  by  his  death,  and  cannot  be  revived  in  the  name  of  his  personal 
administrator,  must  be  denied.  The  notes  were  signed  by  "D.  R. 
Howard,  trustee,"  and  the  conveyance  apparently  ran  to  appellant  un- 
der that  designation,  and  without  disclosure  of  his  principal,  if  any. 
The  decree  below  did  not  run  against  appellant  in  a  representative 
capacity.  He  is  styled  therein  "D.  R.  Howard,  trustee,"  which  prima 
facie  indicates  that  the  word  "trustee*  is  merely  descriptive.  More- 
over, the  order  for  execution,  while  in  favor  of  Gallie  Friend  "as  trus- 
tee," is  directed  against  "D.  R.  Howard,  trustee,"  and  the  execution 
itself  demands  the  collection  of  the  judgment  "from  the  estate  of  D. 
R.  Howard,  trustee,"  who  was  then  still  living.  Under  the  applicable 
law  appellant  was  personally  liable  upon  the  judgment.  See  Carroll's 
Ky.  Stat.  1915,  vol.  3,  §  3720b,  subsec.  20;  Riordan  v.  Thomsbury, 
178  Ky.  324,  198  S.  W.  920;  Taylor  v.  Davis,  110  U.  S.  330,  4  Sup. 
Ct.  147,  28  L.  Ed.  163.  The  writ  of  error  was  taken  out  by  "D.  R. 
Howard,  trustee,"  and  the  suit  was  thus  properly  revived  in  the  name  of 
his  personal  representative. 

[3]  2.  Appellant  denies  the  jurisdiction  of  the  District  Court  to  ren- 
der judgment  against  him  upon  the  counterclaim,  because  (a)  defend- 
ants' cause  of  action  was  not  the  subject  of  counterclaim,  and  (b)  the 
court  below,  sitting  in  Kentucky,  had  no  jurisdiction  over  appellant, 
a  citizen  and  resident  of  Ohio,  at  the  suit  of  appellees,  residing  in  and 
citizens  of  Virginia. 

We  see  no  merit  in  this  contention.  We  assume,  for  the  purposes 
of  this  case,  that  such  judgment  could  not  be  rendered  in  a  purely  inter- 
pleader suit,  where  the  plaintiff  was  merely  seeking  to  pay  a  fund  into 
court  and  to  compel  claimants  thereto  to  litigate  as  between  themselves 
a  controversy  with  which  he  had  no  concern.  Wakeman  v.  Kings- 
land,  46  N.  J.  Eq.  113,  18  Atl.  680.  In  such  case  the  sole  primary  issue 
would  be  whether  plaintiff  was  entitled  to  a  decree  that  defendants  in- 
terplead. If  so,  he  would  step  out;  if  not,  his  bill  would  be  dismissed. 
But  such  was  not  the  situation  at  least  under  the  new  bill,  which  we 
identify  as  "supplemental,"  and  by  which,  on  a  complete  change  of 
front,  appellant  sought  cancellation  of  his  notes  and  relief  from  all 
liability  thereon.  The  sole  ultimate  issue,  then,  was  whether  or  not 
he  was  bound  to  pay  his  notes.  If  so,  it  logically  followed  that  their 
holders  were  entitled  in  some  proceeding  to  enforce  their  payment. 
Long  before  the  adoption  of  general  equity  rule  No.  30  (201  F'ed.  v, 
118  C.  C.  A.  v),  it  was  the  established  rule  that  a  court  of  equity,  which 
has  properly  acquired  jurisdiction  of  the  subject-matter  for  a  neces- 
sary purpose,  ordinarily  should,  for  the  purpose  of  putting  an  end  to 
Htigation,  proceed  to  do  final  and  complete  justice  between  the  parties, 
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even  though  this  required  it  to  determine  purely  legal  rights  that  oth- 
erwise would  not  be  within  the  range  of  its  authority — ^provided  such 
relief  could  as  well  be  given  there  as  by  a  proceeding  at  law.  Tayloe 
V.  Merchants'  Fire  Ins.  Co.,  9  How.  390,  404,  13  L.  Ed.  187;  Eames 
V.  Home  Ins.  Co.,  94  U.  S.  621,  24  L.  Ed.  298;  Camp  v.  Boyd,  229  U. 
S.  530,  552,  33  Sup.  Ct.  785,  57  L.  Ed.  1317;  Springfield  Co.  v.  Bar- 
nard Co.  (C.  C.  A.  8)  81  Fed.  261,  263-265,  26  C.  C.  A.  389. 

The  principles  declared  in  these  cases  apply  to  the  case  before  us. 
In  Tayloe  v.  Insurance  Co.,  under  a  bill  in  equity  involving  the  estab- 
lishment of  a  contract  of  fiire  insurance,  the  plaintiflf  was  awarded 
recovery  for  the  fire  loss  occurring  after  the  contract  was  found  to 
have  been  completed.  Eames  v.  Insurance  Co.  is  of  a  similar  nature. 
In  Camp  v.  Boyd,  where  suit  was  brought  to  restrain  an  ejectment 
suit,  it  was  said  (229  U.  S.  551,  33  Sup.  Ct.  793,  57  L.  Ed.  1317)  that 
the  appell^s  therein,  if  driven  to  invoke  the  aid  of  equity  because  they 
had  an  equitable  and  not  a  legal  title  to  two  of  the  three  parcels  in- 
"folved,  "were  fairly  entitled  to  bring  the  entire  controversy  into  the 
court  of  equity,  so  tiiat  it  might  be  adjudicated  in  a  single  suit."  Nei- 
ther of  these  cases  involved  the  question  of  counterclaim.  In  Spring-  . 
field  Co.  V.  Barnard  Co.  the  defendant  to  a  bill  for  the  foreclosure  of 
a  mechanic's  lien  was  held  entitled  to  maintain  cross-bill  for  dam- 
ages to  its  mill,  which  ordinarily  would  be  the  subject  of  an  action  at 
law.  Further  illustrations  of  the  general  rule  are  found  in  Pease  v. 
Rathbun- Jones  Co.,  243  U.  S.  273,  279,  37  Sup.  Ct.  283,  61  L.  Ed. 
715,  Ann.  Cas.  1918C,  1147,  and  Cincinnati,  etc.,  Traction  Co.  v.  Amer. 
Bridge  Co.  (C.  C.  A.  6)  202  Fed.  184, 186, 120  C.  C.  A.  398. 

Insurance  Co.  v.  Dick,  117  Mich.  518,  76  N.  W.  9,  44  L.  R.  A.  846, 
and  New  Era  Association  v.  MacTavish,  133  Mich.  68,  94  N.  W.  599, 
art  directly  in  point  upon  the  broad  principle  that  a  court  of  equity  has 
power  to  decree  payment  of  a  debt  under  circumstances  involved  here. 
In  those  cases  the  insurers  filed  bills  in  equity  to  cancel  policies  of  life 
insurance  for  alleged  fraud  in  their  procurement,  and  to  restrain  ac- 
tions at  law  thereon.  Defendants,  by  answer,  asked  judgment  upon  the 
policies  under  a  state  practice  which  permitted  a  defendant  to  claim 
by  answer  the  benefit  of  cross-bill  whenever,  by  established  chancery 
practice,  a  cross-bill  would  lie;  the  usual  equity  practice  otherwise 
prevailing  and  the  distinction  between  law  and  equity  being  sharply 
defined.  Fraud  not  being  established,  the  defendants  had  decrees  for 
the  amounts  of  the  policies  apparently  as  matter  of  course,  and  doubt- 
less by  the  simple  application  of  the  rule  that  a  court  of  equity  "will  not 
do  justice  by  halves."  In  the  instant  case  there  is  no  room  for  doubt 
that,  had  the  case  gone  to  final  hearing  upon  the  supplemental  bill,  and 
had  the  court  then  held  that  appellant  was  not  entitled  to  rescind  or 
to  have  his  notes  canceled,  it  could  and  should  have  rendered  judg- 
ment for  repayment  to  parties  before  the  court  shown  to  be  entitled 
thereto.  Under  such  circumstances,  to  have  remitted  the  defendants 
to  another  suit  would  have  been  an  idle  ceremony. 

[4]  That  the  court  had  jurisdiction  over  the  parties  is  equally  plain. 
It  is  a  mistake  to  say  that  this  jurisdiction  was  acquired  merely  because 
the  original  action  was  local.    Embracing,  as  it  did,  the  right  to  rescind 
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a  purchase  of  real  estate,  the  action  was,  even  under  the  supplemental 
bill,  a  local  action  in  a  proper  enough  sense,  whether  or  not  the  second 
bill  was  rightly  labeled  ''supplemental."  But  there  was  all  the  time  di- 
versity of  citizenship  of  the  parties,  and  appellant  could  not  be  al- 
lowed to  question  a  jurisdiction  he  had  himself  invoked.  His  inabil- 
ity to  get  the  counterclaim  to  the  original  bill  of  interpleader  dismissed 
did  not  alter  the  situation.  The  difficulty  was  that  by  that  time  he 
wished  other  and  wholy  inconsistent  relief.  The  fact  that  he  was  not 
a  resident  of  Kentucky,  thus  making  suit  at  law  against  him  in  that 
state  difficult,  if  not  impracticable,  would  have  furnished  additional 
reason  for  the  exercise  of  complete  jurisdiction  in  the  equity  suit.  Caf- 
lisch  v.  Humble  (C.  C.  A.  6),  251  Fed.  1,  5,  163  C.  C.  A.  251.  And 
see  Springfield  Co.  v.  Barnard  Co.,  supra,  81  Fed.  at  pages  264  and  265, 
26  C.  C.  A.  389. 

[B,  8]  Is  the  situation  altered  by  the  fact  that  plaintiff  did  not  go 
to  hearing  on  his  bill?  General  equity  rule  No.  30  expressly  provides 
that: 

'*The  answer  must  state  in  short  and  simple  form  any  counterclaim  arising 
out  of  the  transaction  which  is  the  subject-matter  of  the  suit,  and  may,  without 
cross-bill,  set  out  any  set-off  or  counterclaim  against  the  plaintiff  which 
might  be  the  subject  of  an  independent  suit  in  equity  against  him,  and  such 
set-off  or  counterclaim,  so  set  up,  shall  have  the  same  effect  as  a  cross-suit,  so 
as  to  enable  the  court  to  pronounce  a  final  judgment  in  the  same  suit  on  both 
the  original  and  cross  daims." 

The  second  clause  of  this  paragraph,  which  permits  the  pleading  of 
"any  set-oflf  or  counterclaim  *  *  *  which  might  be  the  subject 
of  an  independent  suit  in  equity,  *  *  *  "  has  been  the  subject  of  ^ 
differing  constructions.  But  we  are  not  concerned  with  this  clause,* 
for  the  appellees'  demand  for  judgment  against  appellant  on  the  notes 
is  based  upon  the  first  clause.  The  term  "counterclaim,"  as  there  used, 
is  broad  enough  to  embrace  any  counterdemand ;  that  is  to  say,  any 
demand  directly  opposed  to  plaintiff's  demand.  As  used  in  the  first 
clause,  such  "counterclaim"  is  not  required  to  be  capable  of  being 
"the  subject  of  an  independent  suit  in  equity,"  but  only  that  it  be  one 
"arising  out  of  the  transaction  which  is  the  subject-matter  of  the  suit." 
To  our  minds  there  can  be  no  doubt  of  the  power  of  the  Supreme 
Court  to  confer  upon  a  defendant,  by  general  rule,  a  right  to  relief 
which  the  court  has  undoubted  power  to  give  on  actual  hearing,  and 
which,  indeed,  it  is  its  settled  practice  to  give  without  its  being  affirm- 
atively asked  for.  See  Boothe  v.  Armstrong,  76  Conn.  530,  57  Atl. 
173. 

Nothing  could  be  more  directly  opposed  to  plaintiflf's  demand  for 
the  cancellation  of  his  notes  than  -defendants'  demand  for  judgment 
thereon.  That  the  latter  demand  arose  "out  of  the  transaction  which 
is  the  subject-matter  of  the  suit"  needs  no  argument;  and,  as  already 
said,  ultimate  judgment  on  the  notes  was  the  natural  and  logical  out- 
come of  a  refusal  to  cancel  them.  A  construction  of  the  first  clause 
as  relating  only  to  demands  "which  might  be  the  subject  of  an  inde- 
pendent suit  in  equity"  cannot  be  accepted.  To  do  so  would  not  only  re- 
quire the  interpolation  bodily  of  a  clause  in  terms  made  applicable  only 
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lo  the  second  branch  of  the  rule,  but  would  ignore  the  existing  equity 
practice.  The  object  of  the  rule  was  to  simplify  and  extend,  not  to 
curtail,  an  existing  practice  designed  to  prevent  multiplicity  of  suits. 

The  cases  of  Caflisch  v.  Humble,  supra,  and  Knupp  v.  Bell  (C.  C.  A. 
4)  243  Fed.  157,  156  C.  C.  A.  23,  are  in  point.  In  the  Caflisch  Case  we 
held  that  the  defendant's  claim  for  damages  for  breach  of  a  contract  of 
purchase  and  sale  of  lumber,  on  account  of  which  plaintiff  was  seek- 
ing to  establish  an  equitable  lien,  was  a  counterclaim  arising  out  of 
the  transaction  which  was  the  subject-matter  of  the  suit,  and,  indeed, 
one  which  the  defendant  was  obliged  to  set  up  or  waive.  True,  such 
demand  for  damages  might  be  said  to  be  germane  to  the  accounting  and 
so  of  an  equitable  nature,  but  the  decision  invoked  the  proposition  that, 
"whenever  practicable  to  do  so,  a  court  of  justice  should  do  justice 
completely  and  not  by  halves."  Knupp  v.  Bell,  however,  is  on  all  fours 
with  the  instant  case.  There,  in  a  suit  to  rescind  a  contract  for  the 
purchase  of  land,  judgment  for  defendants  (the  vendors)  for  the 
amount  of  the  purchase-money  notes  (on  denial  of  relief  to  plaintiff) 
was  afiirmed,  as  on  a  "counterclaim  arising  out  of  the  transaction  which 
is  the  subject-matter  of  the  suit** ;  doubt  being  also  expressed  whether 
defendants  would  not  have  waived  such  right  of  recovery,  had  it  not 
been  set  up  in  the  answer. 

In  the  instant  case  we  are  not  called  upon  to  decide  whether,  in  view 
of  the  word  "must"  in  the  first  clause,  as  distinguished  from  the 
word  "may"  in  the  second  clause,  appellees  by  failing  to  ask  judgment 
on  the  notes  would  have  lost  the  right  to  sue  upon  them  elsewhere,  after 
a  decision  in  the  equity  suit  denying  appellant  any  relief ;  for  it  is  clear 
that  the  words  "and  such  *  *  *  counterclaim,  so  set  up,  shall  have 
the  same  effect  as  a  cross  suit,  so  as  to  enable  the  court  to  pronounce  a 
final  judgment  in  the  same  suit  both  on  the  original  and  cross  claims," 
apply  to  "any  counterclaim  arising  out  of  the  transaction  which  is  the 
subject-matter  of  the  suit" ;  and  we  think  that  to  deny  to  appellees  at 
least  the  absolute  right  to  present  in  the  equity  suit  their  claim  to  af- 
firmative relief  would  violate  the  spirit  and  intent  of  the  rule,  con- 
strued in  the  light  of  the  policy  disclosed  by  rules  22  and  23  (198  Fed. 
xxiv,  115  C.  C.  A.  xxiv),  as  well  as  by  recent  legislation  designed  to 
simplify  practice. 

It  is  not,  and  could  not  well  be,  urged  that  if  appellees  were  enti- 
tled to  make  the  counterclaim  there  was  lack  of  jurisdiction  to  ren- 
der judgment  against  appellant  in  some  amount.  There  was  thus 
no  error  in  refusing  to  dismiss  the  counterclaim  to  the  second  bill, 
and,  as  the  case  finally  shaped  itself,  there  was  no  reversible  error,  to 
say  the  least,  in  the  like  refusal  as  to  the  first  bill. 

3.  The  criticism  that  it  does  not  appear  that  Gallic  Friend,  as  trus- 
tee, owned  or  held  more  than  9  of  plaintiflf's  notes  is  not,  to  our  minds, 
well  taken.  The  supplemental  bill  alleges,  not  only  that  by  the  terms 
of  the  contract  all  of  the  21  notes  were  to  he  transferred  to  Friend 
as  trustee  for  the  stockholders,  but  that  upon  the  delivery  of  the  con- 
veyance to  appellant,  on  his  execution  of  the  21  notes,  "that  same  and 
all  of  them  were  duly  indorsed  and  received  by  Gallic  Friend  as  trus- 
tee, as  aforesaid,  to  hold  same  in  accordance  with  the  resolutions  above 


Digitized  by  CjOOQ iC 


76  169  C.  C.  A.  REPORTS 

referred  to/'  We  find  nothing  in  the  answers  which  we  think  neces- 
sarily inconsistent  with  this  allegation,  so  far  as  it  concerns  the  right 
of  Friend,  as  trustee,  to  be  awarded  recovery  on  the  notes. 

The  decree  of  the  District  Court  should  be  affirmed,  with  costs  to 
appellees.  But,  while  we  see  no  reason  to  apprehend  danger  that  ap- 
pellant's estate  will  be  twice  subjected  to  double  liability  on  any  of 
the  notes,  yet,  to  eliminate  possibility  thereof,  the  affirmance  will  be 
with  the  proviso  that  the  District  Court  take  such  action,  by  amend- 
ment of  its  decree  or  otherwise,  as  that  the  moneys  paid  or  collected 
by  virtue  of  the  decree  be  paid  into  court,  and  thereafter  paid  out 
only  to  the  extent  that  appellant's  notes  for  which  recovery  has  been^ 
had  are  duly  surrendered  to  the  registrar  of  the  court,  for  delivery  to 
appellant's  representative  or  representatives,  provided  such 'action  is 
not  forbidden  or  made  unnecessary  by  a  state  practice  requiring  the 
actual  filing  of  the  notes  before  judgment,  as  basis  thereof,  and  an 
effective  cancellation  resulting  from  their  merger  in  the  judgment. 


(257  Fed.  926) 

CASCADEN  V.  BELL. 

(Circuit  Ck)nrt  of  Appeals,  Ninth  Circuit.    May  6,  1919.) 

No.  3226. 

1.  Pleading  ^=»367(2) — Complaint — ^Motion  to  Make  More  Definite. 

Where  the  matters  involved  were  within  defendant's  knowledge,  and 
after  the  opening  statement  of  counsel  defendant  was  granted  a  continu- 
ance, on  the  ground  that  matter  had  been  brought  out  which  was  not  antici- 
pated, the  denial  of  defendant's  motion  for  plaintiff  to  make  the  complaint 
more  definite  and  certain  held  not  an  abuse  of  discretion. 

2.  Pleading  ^=>367(6) — Complaint — ^Motion  to  Make  Mobs  Definite  and 

Cebtain. 

A  motion  to  require  plaintiff  to  make  his  complaint  more  definite  and 
certain  is  addressed  to  the  court's  sound  discretion. 

3.  Frauds,  Statute  of  <®=>49 — Aobeement  Not  to  be  Pebfobmed  Within  a 

Yeab. 

Defendant's  agreement  that,  if  plaintiff  would  reduce  the  price  of  a 
mining  claim  in  favor  of  the  holder  of  an  option  to  purchase,  defendant 
would  pay  to  plaintiff  the  amount  of  the  reduction,  as  soon  as  the  holder 
of  the  option  paid  a  debt  due  to  defendant,  though  oral,  was  not  within 
the  statute  of  frauds,  as  one  not  to  be  performed  within  a  year,  as  pay- 
ment might  be  made  immediately. 

i.  Fbauds,  Statute  of  ^=>33(2) — Pbomise  to  Answeb  fob  Debt  of  Anotheb. 
Where  defendant,  to  protect  his  interest  in  a  mining  claim  from  re- 
location by  the  holder  of  an  option  to  purchase  plaintiff's  claim,  agreed 
that,  if  plaintiff  would  reduce  the  price,  he  would  make  up  the  same, 
such  agreement,  though  oral,  was  not  within  the  Statute  of  frauds,  for, 
whenever  the  main  purpose  and  object  of  the  promisor  is  not  to  answer 
for  another,  but  to  subserve  some  pecuniary  purpose  of  his  own,  the  prom- 
ise, though  it  may  be  in  form  a  promise  to  pay  the  debt  of  another,  is  not 
within  the  statute. 

6.  Evidence  <©=»419(1),  461(1) — Pabol  Evidence  Rule — Receipts — Oonsidkb- 
ATiON — Intent. 

Although  plaintiff  executed  a  receipt  reciting  payment  of  part  of  the 
consideration  by  the  holder  of  an  option  to  purchase  a  mining  claim,  parol 
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evidence  Is  admissible  to  show  that  the  consideration  named  was  not  paid, 
but  that  he  received  a  note  or  assignment  from  defendant  and  his  oral 
promise  to  pay  balance,  and  that  the  intention  was  to  reduce  the  sum 
payable  under  the  option. 
6.  Appeal  and  Ebbob  «=»1054(1) — Review — Revebsai^. 

Where  a  case  is  tried  by  the  court  without  a  jury,  the  improper  admis- 
sion of  evidence  is  no  groimd  for  reversal,  where  there  was  other  evi- 
dence in  the  record  sufficient  to  sustain  the  court's  finding. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Fourth 
Division  of  the  Territory  of  Alaska ;   Charles  E.  Bunnell,  Judge. 

Action  by  Albert  Bell  against  D.  H.  Cascaden.  There  was  a  judg- 
ment for  plaintiflf,  and  defendant  brings  error.     Affirmed. 

The  plaintiff,  Bell,  in  an  action  to  recover  money  from  the  defendant, 
Cascaden,  set  forth  sufficient  of  the  facts  which  were  found  by  the  court  be- 
low to  constitute  a  cause  of  action,  but  erroneously  aUeged  that  the  payment 
received  by  him  from  the  defendant  was  $500,  instead  of  $1,000,  and  he  de- 
manded judgment  for  $4,500.  A  jury  trial  was  waived,  and  the  cause  was 
tried  before  the  court.    As  found  by  the  trial  court  the  facts  are  these: 

On  November  30,  1914,  Cascaden  and  Sherry  located  the  Lei  trim  associa- 
tion placer  mining  claim,  under  an  agreement  whereby  Bell  owned  an  equal 
interest  with  Cascaden  and  O'Connor  owned  an  equal  interest  with  Sherry. 
On  December  16,  1914,  BeU  entered  into  a  prospecting  agreement  with  Cas- 
caden for  a  period  of  one  year,  imder  which  aU  properties  acquired  during 
that  period  were  to  be  owned  jointly  by  them.  Thereafter,  while  that  agree- 
ment was  in  effect.  Bell,  with  the  consent  of  Cascaden,  staked  the  Totem 
fraction  off  the  lower  end  of  the  Leitrim  claim,  they  believing  that  the  Leitrim 
daim  contained  an  area  in  excess  of  40  acres,  and  they  became  joint  owners 
of  said  Totem  fraction.  Thereafter,  on  March  14,  1915,  Bell  entered  into  a 
written  agreement  with  McCarty,  whereby  he  granted  to  McCarty  the  exclus- 
ive right  to  purchase  all  his  right,  title,  and  interest  in  and  to  certain  placer 
mining  claims,  including  the  one-half  interest  in  the  Totem,  for  the  sum  of 
$10,000,  $200  of  which  was  paid  at  that  time,  and  the  remainder  was  to  be 
paid  on  or  about  October  1,  1916,  and  Bell  attempted  to  include  in  that 
agreement  an  undivided  one-fourth  interest  in  the  Leitrim  claim,  claiming  to 
be  the  owner  thereof,  and  Cascaden  acknowledged  to  McCarty  that  Bell  was 
entitled  to  a  one-fourth  interest  in  that  daim,  and  that  he  would  try  to  get 
it  from  Sherry,  in  whose  name  one-half  interest  of  the  claim  then  stood, 
and  told  McCarty  that,  if  he  did  not  get  said  one-fourth  interest  from  Sher- 
ry, he  (Cascaden)  would  make  it  good  to  him.  After  staking  the  Totem 
fraction.  Bell  failed  to  do  the  development  work  thereon,  and,  after  the  ex- 
piration of  90  days  from  the  staking  of  the  Totem,  McCarty  restaked  it,  re- 
taining the  name  thereof,  and  thereafter  performed  the  development  work 
thereon  as  required  by  law.  Bell  and  Cascaden  attempted  to  do  the  develop- 
ment work  on  the  Leitrim  claim,  but  by  a  mistake  did  the  work  on  an  adja- 
cent prior  daim,  which  overlapped  a  portion  of  the  Leitrim. 

After  the  relocation  of  the  Totem,  McCarty  relocated  the  remainder  of  the 
I^eitrim  claim.  Thereafter  O'Connor  ascertained  that  the  Totem  fraction 
had  been  located  off  the  lower  end  of  the  Leitrim,  and  that  the  Leitrim 
daim  as  originally  staked  did  not  contain  an  excess  of  40  acres,  and  he  pro- 
tested to  McCarty  against  the  restaking  of  both  claims.  McCarty  refused 
to  surrender  his  rights  unless  the  option  price  set  forth  by  Bell  in  his  agree- 
ment with  him  be  reduced  by  $5,000.  O'Connor  communicated  this  to  Cas- 
caden. Immediately  thereafter  Cascaden  told  Bell  of  the  relocation  of  the 
Leitrim  daim  by  McCarty,  and  the  protest  made  by  O'Connor  against  the 
restaking  of  the  Totem  fraction,  and  told  Bell  that  the  only  way  in  which 
the  Leitrim  could  be  saved  Vould  be  for  Bell  to  reduce  his  option  price  in  his 
agreement  with  McCarty  by  $5,000,  and  also  said  that  McCarty  owed  hira 
(Cascaden)  a  large  simi  of  money,  in  excess,  of  $11,000,  and  that,  if  Bell 
would  reduce  his  option  price  to  McCarty  by  the  sum  of  $5,000,  he  would  pay 
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Bell  the  snm  of  $5,000,  that  he  would  give  him  an  order  for  $1,000,  payable 
from  the  output  of  the  Leitrim  claim,  and  would  pay  him  the  remaining 
$4,000  as  soon  as  he  collected  said  money  from  McCarty,  which  would  be  paid 
by  McCarty  not  later  than  the  summer  of  1916.  In  consideration  of  that 
promise  Bell  agreed  to  reduce  by  $5,000  the  amount  McCarty  would  be  re- 
quired to  pay  him  uBder  the  option  agreement,  and  Bell,  in  fulfillment  of  Ms 
agreement  with  Cascaden,  on  or  about  May  15,  1915,  delivered  to  McCarty  a 
formal  receipt  and  release  for  the  sum  of  $5,000,  reciting  that  he  had  re- 
ceived said  sum  from  McCarty;  but  no  money  was  paid  to  him  at  that  time, 
and  said  receipt  was  given  for  the  purpose  of  releasing  McCarty  from  obliga- 
tion to  pay  Bell  $5,000,  and  for  no  other  reason. 

Immediately  after  the  delivery  of  the  receipt  to  McCarty,  and  in  fulfillment 
of  his  agreement  with  O'Connor,  McCarty  removed  from  the  Deitrlm  claim 
the  stakes  of  the  Totem  fraction,  surrendered  to  Cascaden  and  his  co-owners 
possession  of  the  ground  covered  by  the  Totem,  and  abandoned  all  claim  to 
any  part  of  the  Leitrim  as  originally  staked.  On  or  about  May  17,  1917. 
Cascaden  and  O'Connor  delivered  to  Bell  an  order  for  $1,000,  payable  out  of 
the  gold  extracted  from  the  Leitrim  claim,  and  on  May  26th  following  the 
assignment  was  tjrpewritten  in  a  more  formal  manner  than  the  order,  and 
was  signed  by  Cascaden  and  Sherry,  through  his  attorney  in  fact,  and  was 
accepted  by  Bell  for  the  sum  of  $1,000  in  part  payment  of  the  $5,000  to  be 
paid  by  Cascaden  to  him.  Thereafter  Cascaden  received  paymentsf  from  Mc- 
Carty from  time  to  time  on  account  of  the  latter*s  indebtedness  to  him,  and 
by  the  expiration  of  the  summer  of  1916  the  indebtedness  was  fully  paid. 

Upon  these  findings  the  court  found  as  conclusion  of  law  that  the  plaintiff 
was  entitled  to  a  judgment  against  the  defendant  for  the  sum  of  $4,000,  with 
interest  from  October  1,  1916,  and  costs. 

Morton  E.  Stevens  and  A.  R.  Heilig,  both  of  Fairbanks,  Alaska,  and 
Thomas  R.  White,  of  San  Francisco,  Cal.,  for  plaintiff  in  error. 

McGowan  &  Clark  and  Leroy  Tozier,  all  of  Fairbanks,  Alaska  (De 
Joumel  &  De  Joumel,  of  San  Francisco,  Cal.,  of  counsel),  for  defend- 
ant in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,  2] 
In  the  complaint  it  was  alleged  that  certain  difficulties  arose  between 
McCarty  and  the  defendant,  and  that  for  the  purpose  of  settling  and 
adjusting  said  difficulties  the  defendant  applied  to  the  plaintiff  for  the 
reduction  of  the  option  price  in  the  plaintiff's  agreement  with  McCarty 
by  the  sum  of  $5,000.  The  defendant  moved  that  the  plaintiff  be  re- 
quired to  make  his  complaint  more  definite  and  certain,  and  to  set  forth 
the  nature  of  the  difficulties  between  defendant  and  McCarty.  The 
motion  was  denied,  and  that  ruling  is  assigned  as  error.  It  is  not 
shown,  nor  can  it  be  deduced  from  anything  in  the  record,  that  the 
denial  of  the  motion  prejudiced  the  defendant  in  any  way.  The  diffi- 
culties which  he  had  with  McCarty  were  within  his  own  knowledge^ 
and  it  is  not  shown  that  he  was  taken  by  surprise  by  the  evidence  which 
was  adduced.  After  the  opening  statements  of  counsel  for  the  plain- 
tiff, the  defendant  asked  for  a  continuance  on  the  ground  that  matter 
had  been  brought  out  that  had  not  been  anticipated,  and  he  was  granted 
a  continuance  for  the  time  he  asked  for.  The  motion  was  addressed 
to  the  sound  discretion  of  the  court  below,  and  it  is  clear  that  there  was 
no  abuse  of  discretion.  31  Cyc.  645;  Cathcart  v.  Peck,  11  Minn.  45 
(Gil.  24) ;  City  of  Lawton  v.  Hills,  53  Okl.  243,  156  Pac.  297. 
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[3]  It  is  contended  that  the  defendant's  pfomise  to  the  plaintiff  was 
void  under  the  statute  of  frauds  of  Alaska.  Corap.  Laws  1913,  §§ 
1875-1880.  That  statute  makes  void  an  agreement,  unless  the  same  or 
some  note  or  memorandum  thereof  expressing  the  consideraticJn  be  in 
writing  and  subscribed  by  the  party  to  be  charged,  or  his  lawfully  au- 
thorized agent : 

"(1)  An  agreement  that  by  its  terms  Is  not  to  be  performed  within  a  year 
from  the  making  thereof;  (2)  an  agreement  to  answer  for  the  debt,  default, 
or  miscarriage  of  another."    Section  1876. 

This  case  comes  within  neither  of  those  provisions.  In  the  first 
place,  the  agreement  was  not  one  which  by  its  terms  was  not  to  be  per- 
formed within  a  year  from  the  making  thereof.  No  time  was  specified 
for  the  payment  of  the  balance  of  $4,000.  It  was  to  be  paid  as  soon  as 
McCarty  paid  the  defendant  what  he  owed  him.  McCarty  then  owed 
the  money  and  he  might  have  paid  it  at  any  time  when  he  chose  to  do 
so.  This  clause  of  the  statute  has  been  construed  in  many  decisions. 
It  is  sufficient  to  refer  to  McPherson  v.  Cox,  96  U.  S.  404,  416,  24 
L.  Ed.  746;  Walker  v.  Johnson,  96  U.  S.  424,  427,  24  L.  Ed.  834,  and 
Warner  v.  Texas  &  Pac.  Ry.,  164  U.  S.  418,  17  Sup.  Ct.  147,  41  L.  Ed. 
495,  in  all  of  which  cases  it  is  held  that  the  statute  applies  only  to  con- 
tracts which  by  their  terms  are  not  to  be  performed  within  a  year, 
and  not  to  contracts  which  may  or  may  not  be  performed  within  that 
time. 

[4]  In  the  second  place,  the  defendant's  agreement  was  not  to  an- 
swer for  the  debt,  default,  or  miscarriage  of  another.  On  the  receipt 
of  the  defendant's  promise,  the  plaintiff  reduced  his  demand  against 
McCarty  by  $5,000,  a  demand  which  was  evidenced  by  an  instru- 
ment in  writing,  and  in  lieu  thereof  accepted  the  defendant's  oral  prom- 
ise as  to  $4,000  of  that  sum.  The  defendant  made  the  promise,  not  for 
the  purpose  of  answering  for  McCarty's  debt,  but  to  subserve  his  own 
interests.  In  Emerson  v.  Slater,  22  How.  28,  43  (16  L.  Ed.  360),  the 
court  said: 

"Whenever  the  main  purpose  and  object  of  the  promisor  is  not  to  answer 
for  another,  but  to  subserve  some  pecuniary  or  business  purpose  of  his  own, 
involving  either  a  benefit  to  liimself,  or  damage  to  the  other  contracting  par- 
ty, liis  promise  is  not  within  the  statute,  although  it  may  be  in  form  a  prom- 
ise to  pay  the'  debt  of  another,  and  although  the  performance  of  it  may  in- 
cidentally have  the  effect  of  extinguishing  tliat  liability." 

To  the  same  effect  is  Davis  v.  Patrick,  141  U.  S.  479,  488,  12  Sup. 
Ct.  58,  35  L.  Ed.  826. 

[5]  Numerous  assignments  of  error  are  directed  to  the  rulings  on 
the  introduction  of  testimony.  In  none  of  them  do  we  find  merit.  One 
error  assigned  and  principally  relied  upon  is  that  parol  testimony  was 
admitted  to  contradict  the  terms  of  the  written  instrument  executed  and 
delivered  by  the  plaintiff  to  McCarty  of  date  May  15,  1915,  reciting 
the  disputes  that  had  arisen  concerning  the  Totem  fraction  and  the 
Leitrim  claim,  and  the  desire  of  the  parties  to  compromise,  and  con- 
tinuing : 
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"Now,  therefore,  wltnesseth:  That  whereas,  Albert  Bell  would  receive 
$10,000  for  the  property  involved,  and  in  compromise  of  said  controversy 
the  parties  hereto  agree  that  said  Albert  Bell  hereby  acknowledges  the  re- 
ceipt of  $5,000  in  hand  paid  as  part  payment  of  said  option,  and  is  willing 
to  take  $5,000  at  the  expiration  of  said  option  as  payment  in  fulL" 

The  plaintiff  was  permitted  to  testify,  over  the  objection  of  the  de- 
fendant, that  he  did  not  receive  $5,000  at  that  time,  that  the  intention 
of  the  instrument  was  to  reduce  the  sum  payable  under  the  option,  and 
that  what  he  did  receive  was  a  note  or  assignment  from  the  defendant 
for  $1,000,  payable  out  of  the  output  of  the  Leitrim  claim,  and  the  de- 
fendant's oral  promise  to  pay  him  $4,000.  The  effect  of  the  testimony 
was  but  to  explain  the  nature  of  the  transaction  as  between  the  plain- 
tiff and  McCarty,  and  it  was  permissible.  17  Cyc.  629.  McCarty  cor- 
roborated the  plaintiff's  testimony.  It  would  serve  no  useful  purpose 
to  review  furtfier  the  exceptions  taken  to  the  introduction  of  testi- 
mony. 

[8]  The  case  having  been  tried  by  the  court  without  a  jury,  the  im- 
proper admission  of  evidence,  if  any  such  was  admitted,  is  not  ground 
for  reversal,  where,  as  here,  there  is  other  evidence  in  the  record  suffi- 
cient to  sustain  the  findings  of  the  court.  Streeter  v.  Sanitary  Dist.  of 
Chicago,  133  Fed.  124,  66  C.  C.  A.  190;  West  v.  East  Coast  Cedar  Co., 
113  Fed.  737,  51  C.  C.  A.  411 ;  Gates  v.  United  States,  233  Fed.  201, 
205, 147  C.  C.  A.  207.  We  find  in  this  case  ample  evidence  to  sustain  all 
the  findings.  The  court  below  was  called  upon  to  ascertain  the  truth 
from  the  conflicting  testimony  of  the  plaintiff  and  the  defendant.  The 
plaintiff's  testimony  is  largely  corroborated  by  that  of  the  other  parties 
who  were  interested  in  the  transactions  referred  to  in  the  findings. 

We  find  no  error.    The  judgment  is  afiirmed. 


(257  Fed.  930) ' 

CASCADEN  V.  O'CONNOR. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  5,  1919.) 

No.  3227. 

1.  Trusts  ^=»110 — Constructive  Trusts — Evidence. 

Where  complainant  and  defendant  started  out  on  a  Joint  adventure 
for  the  location  of  mining  claims,  and  together  located  and  staked  a 
claim  in  the  name  of  both,  and  thereafter  discovery  was  made,  but  before 
discovery  defendant  erased  complainant's  name  from  the  claim  and  sub- 
stituted the  name  of  another,  the  rule  that,  in  order  to  establish  a  con- 
structive trust  by  parol  evidence  as  against  the  holder  of  the  legal  title, 
the  proof  must  be  clear,  definite,  and  satisfactory,  does  not  apply,  for 
complainant's  rights  do  not  rest  alone  upon  evidence  of  a  parol  agreement, 
but  upon  joint  acts  of  the  parties,  etc. 

2.  Joint  Adventures  ^=>4(1) — Rights  of  Parties. 

Where  complainant  and  defendant,  joint  adventurers,  located  a  mining 
claim,  and  defendant,  after  erasing  the  name  of  complainant  and  substi- 
tuting that  of  another,  who  disposed  of  a  one-fourth  interest  to  a  bona  fide 
purchaser,  made  discovery,  held  that,  as  the  discovery  by  defendant  in- 
ured  to   the  benefit  of  both  parties,   and  defendant's  act  alone  made 
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possible  the  conveyance  of  a  one-fonrtb  interest,  complainant  Is  entitled  to 
recover  a  half-interest  in  the  daim. 
3.  Appeal  and  Erbob  «=>1047(1) — Review — Rulinos  on  Evidence. 

Where  rulings  on  the  admissibility  of  evidence  wonld  not  have  affected 
the  decree,  which  was  based  solely  on  a  qnestion  of  veracity  of  two  wit- 
nesses, such  rulings  will  not  be  reviewed  on  appeal. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Fourth 
Division  of  the  Territory  of  Alaska ;   Charles  E.  Bunnell,  Judge. 

Suit  by  Pat  O'Connor  against  David  H.  Cascaden.  From  a  de- 
cree for  complainant,  defendant  appeals.    Affirmed. 

The  appellee  brought  a  suit  against  the  appellant  to  recover  an  undivided 
one-half  interest  in  and  to  the  Gold  I>ollar  association  placer  claim,  alleging 
that  on  November  30,  1014,  the  appellant  and  the  appellee  located  said  claim 
as  joint  owners  thereof,  and  that  thereafter  the  appellant  wrongfully  and 
unlawfully  erased  the  appellee's  name  from  the  monuments  and  stakes  on 
the  ground,  and  inserted  thereon  the  name  of  another  as  joint  locator  with 
the  appellant  The  facts  as  found  by  the  court  below  are  in  substance  the 
foUowijig: 

On  November  30, 1914,  the  appellant  and  the  appellee  located  the  Gold  Dol- 
lar association  placer  mining  claim,  and  the  location  was  witnessed  by  Albert 
Bell  and  J.  J.  Sherry.  Thereafter  the  development  work  required  by  law 
was  done  on  said  claims  for  the  Joint  use  of  the  locators.  At  some  time  be- 
tween the  date  of  the  location  and  February  14,  1915,  the  appellant  wrong- 
folly  and  unlawfully  erased  the  name  of  the  appellee  as  one  of  the  locators 
and  substituted  therefor  the  name  of  Albert  Bell.  On  February  20,  1915,  no- 
tice of  location  of  the  claim  was  filed  in  the  office  of  the  recorder  for  tbe 
precinct  in  which  the  property  was  situated,  in  which  notice  the  appellant 
and  Bell  were  named  as  the  locators  of  the  claim,  which  notice  was  prepared 
by  the  appellant,  and  by  him  caused  to  be  recorded.  On  or  about  December 
16, 1914,  the  appellant  and  BeU  entered  into  an  agreement,  whereby  the  lat- 
ter, in  consideration  of  the  cancellation  of  certain  indebtedness  due  from 
him  and  other  considerations,  covenanted  and  agreed  to  deed  to  the  appel- 
lant an  undivided  one-balf  interest  in  all  his  property  interests  then  acquired 
or  to  be  acquired  during  the  life  of  the  agreement  in  the  "Tolovana  country," 
in  which  country  was  the  property  in  controversy  here.  On  or  about  May  21, 
1915,  to  carry  out  that  agreement,  the  appellant  caused  Bell  to  deed  to  him 
undivided  interests  in  and  to  the  properties  referred  to  in  the  agreement,  in 
which  was  included  a  one-fourth  interest  in  the  Gold  Dollar  claim.  There- 
after Bell  transferred  to  one  McCarty  the  remaining  one-fourth  interest  in 
the  Gold  Dollar,  and  McCarty  was  an  innocent  purchaser  for  value,  and  with- 
out knowledge  of  the  change  made  of  the  locators  of  the  claim. 

As  conclusions  of  law  the  court  found  that  the  appellee  was  entitled  to  re- 
ceive from  the  appellant  a  deed  to  an  undivided  one-half  interest  in  the  Gold 
Dollar  placer  claim,  and  to  an  accoimting  for  the  gold  extracted  therefrom. 
The  accounting  was  had,  and  final  judgment  was  entered  that  the  appel- 
lant pay  the  appellee  $9,524.15,  net  proceeds  of  the  undivided  one-half  of  that 
daim. 

The  answer  of  the  appellant  denied  that  the  Gold  Dollar  claim  was  lo- 
cated by  him  and  the  appellee,  and  alleged  that  the  same  was  located  by  the 
appellant  and  Bell,  and  that  the  name  of  the  appellee  was  never  written  and 
never  appeared  on  the  monuments  of  the  claim.  For  an  affirmative  defense, 
the  appellant  alleged  that  in  the  month  of  November,  1914,  the  appellee  went 
Into  the  Tolovana  country,  the  value  of  which  for  mining  purposes  was  then 
unknown,  and  acquired  certain  rights  in  certain  claims  there  which  were 
of  little  value,  as  no  discovery  of  gold  had  been  made  thereon,  and  thereafter, 
hi  January,  1915,  he  declared  to  the  appellant  that  he  had  not  returned  to  the 
Tolovana  country,  and  he  did  not  intend  to  return  thereto  or  protect  any  in- 
terest therein;  that  he  then  and  there  abandoned  whatever  mining  Interest 
he  nuy  have  had  in  that  country,  and  he  did  not  return  thereto  nntil  May, 

•=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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1915;  and  that  By  reason  of  his  abandonment  thereof  none  of  the  mhiln? 
claims  attempted  to  be  located  by  the  appellee  in  the  Tolovana  country  ever 
became  valid  mining  claims. 

Morton  E.  Stevens,  of  Fairbanks,  Alaska,  and  Thomas  R.  White, 
of  San  Francisco,  Cal.,  for  appellant. 

Leroy  Tozier  and  McGowan  &  Clark,  all  of  Fairbanks,  Alaska  (De 
Joumel  &  De  Joumel,  of  San  Francisco,  Cal,  of  counsel),  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  appellant  points  to  the  language  of  the  opinion  of  the  court  be- 
low, in  which  it  was  said  that  the  facts  set  forth  in  the  complaint  were 
proved  "by  a  fair  preponderance  of  the  evidence,"  and  invokes  the 
rule  that,  in  order  to  establish  a  constructive  trust  by  parol  evidence 
as  against  the  holder  of  the  legal  title,  the  proof  must  be  clear,  definite, 
unequivocal,  and  satisfactory.  39  Cyc.  192.  We  think  it  should  not 
be  held  that  the  expression  quoted  from  the  opinion  of  the  trial  court 
indicated  that  the  proof  was  not  of  that  satisfactory  and  convincing 
kind  required  to  sustain  a  decree  in  such  a  case  as  this.  This  is  not 
a  case  in  which  the  legal  title  stood  in  the  name  of  the  defendant  at 
the  time  of  the  initiation  of  the  plaintiff's  rights.  Here,  according 
to  the  evidence,  the  appellant  and  the  appellee  started  out  on  a  joint 
venture,  traveled  and  camped  together,  and,  as  the  court  below  found, 
together  located  and  staked  the  claim  in  the  name  of  both.  There 
was  testimony,  which  the  trial  court  credited,  that  they  made  an 
agreement,  upon  which  the  appellee  relied,  that  the  appellant  was  \o 
complete  the  location  for  their  joint  benefit.  Each  thereafter  made 
discovery  on  the  claim,  but  before  discovery  the  appellant,  unknown 
to  the  appellee,  had  erased  the  appellee's  name  from  the  claim  and 
substituted  the  name  of  another.  The  rights  of  the  appellee  here 
do  not  rest  alone  upon  evidence  of  a  parol  agreement  with  the  ai>- 
pellant.  They  rest  also  upon  proof  of  the  joint  acts  of  the  parties, 
whereby  the  original  rights  were  acquired.  As  to  those  acts  the  tes- 
timony of  the  parties  is  in  direct  conflict.  The  court  below  rejected 
that  of  the  appellant  and  credited  that  of  the  appellee.  We  have  no 
warrant  for  saying  that  the  court  did  not  find  the  evidence  "clear," 
"definite,"  and  "unequivocal,"  and  it  is  clear  that  the  court  found  it 
"satisfactory."  In  Schwartz  v.  Gefhardt,  44  Or.  425,  75  Pac.  698,  the 
court  said  that  the  evidence  to  establish  a  constructive  trust  must  be 
clear  and  cogent,  and  such  as  to  satisfy  the  mind  fully.  In  the  pres- 
ent case  the  court  in  the  opinion  said: 

**To  beUeve  the  testimony  of  the  plaintiff  is  to  believe  what  is  reasonable, 
logical,  and  probable.  It  is  consistent  with  what  the  average  prospectors 
would  do  under  the  same  circumstances.  The  plaintiff  is  also  entitled  to 
tliat  full  measure  of  consideration  which,  since  the  establishment  of  courts, 
has  been  accorded  to  the  witness  who,  by  his  demeanor  and  manner  of  giv- 
ing his  testimony,  convinces  the  court  of  the  truthfulness  of  his  state- 
ments." 

[2]  The  appellant  contends  that,  inasmuch  as  the  location  made 
on  November  30,  1914,  was  unaccompanied  by  discovery,  and  the 
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possession  was  abandoned  by  the  locators,  he  had  the  right  there- 
after to  enter  upon  the  ground,  and  make  a  new  location,  and  change 
the  name  of  one  of  the  locators,  and  that,  in  any  view  of  the  case,  the 
most  that  a  court  of  equity  could  award  to  the  appellee  would  be  the 
one-fourth  interest  which  inured  to  the  appellant  by  the  substitution 
of  Bell's  name  for  O'Connor's,  in  accordance  with  the  appellant"s 
general  agreement  with  Bell,  by  which  they  were  to  share  equally  in 
all  locations  made  in  the  name  of  either.  This  contention  ignores  the 
essential  facts  upon  which  the  appellant's  rights  are  founded.  The 
appellant  and  the  appellee,  as  we  have  found,  were  engaged  in  a  joint 
venture,  and  a  fiduciary  relation  existed  between  them.  The  appellant, 
according  to  the  appellee's  testimony,  and  as  the  court  below  found, 
had  agreed  to  look  after  the  interests  of  the  appellee  in  this  particu- 
lar mining  claim.  When  the  appellant  made  discovery  on  the  claim^ 
it  resulted  in  validating  the  location  for  the  benefit  of  both  locators. 
If  the  appellant  caused  the  alienation  of  a  one-fourth  interest  in  the 
claim  to  an  innocent  purchaser,  so  that  the  same  may  not  be  recov- 
covered,  it  must  be  held  that  he  thereby  deprived  himself,  and  not 
the  appellee,  of  a  one-fourth  interest,  and  that  the  appellee  was  en- 
titled to  an  undivided  one-half  interest  in  the  claim,  he  not  having 
parted  with  any  portion  of  his  interest,  and  not  having  been  a  party 
to  the  transaction  by  which  a  one-fourth  interest  was  conveyed  away. 

[3]  Other  assignments  of  error  present  the  rulings  of  the  court 
below  on  the  admission  and  exclusion  of  evidence,  and  refusal  to  find 
as  requested  by  the  appellant.  We  find  no  error  in  any  of  them.  It  is 
not  necessary  to  review  them,  for  the  reason  that  the  court  below 
found  on  the  conflicting  testimony  that  the  appellant  wrongfully 
erased  the  appellee's  name  as  one  of  the  locators  and  substituted 
the  name  of  Bell.  On  that  question  of  fact  the  whole  merits  of  the 
controversy  rested.  It  was  a  question  of  veracity.  The  court  believed 
the  appellee  and  his  witnesses,  and  the  conclusion  reached  could  not 
have  been  affected  by  any  different  rulings  on  the  admissibility  of 
evidence.  Mining  Co.  v.  Taylor,  100  U.  S.  37,  25  L.  Ed.  541 ;  Engel- 
stad  V.  Dufresne,  116  Fed.  582,  54  C.  C.  A.  38. 

We  find  no  error.    The  decree  is  affirmed. 


(257  Fed.  933) 

PUBLIC  SERVICE  ELECTRIC  CO.  v.  POST. 

(Circuit  Court  of  Appeals,  Third  Circuit.    May  2, 1919.) 

No.  2423. 

1.  Death  ^=»31(1)— Acttion  fob  Wrongful  Death — Who  mat  Maintain. 

Since  a  right  of  action  for  wrongful  death  is  wholly  statutory,  only 
the  person  designated  by  the  statute  may  maintain  an  action  thereunder. 

2.  DcATH  ^=>9 — Action  fob  Wrongful  Death — ^Who  mat  Maintain — ^Amend- 

ment OF  Statute. 

Act  March  27.  1917,  N.  J.  (P.  L.  N.  J.  p.  531),  supplementary  to  the 
Death  Act,  but  which  makes  no  change  therein,  except  by  providing  that 
actions  thereunder  shall  be  brought  by  an  administrator  ad  prosequendum, 

C=>  For  other  cases  see  same  topic  A  KEY-NUMBER  in  aU  Key-Numbered  Digests  &  Indexes 
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affects  tbe  procedure  only,  and  applies  to  an  action  brooght  after  its 
passage  for  a  deatb  which  occurred  prior  thereto. 

3.  Dbath  45>31(4) — ^Action  fob  Wrongful  Death — Quaufioation  of  Plain- 

TIFF  Undkb  New  Jbbsey  Statxxte. 

An  administrator  with  limited  letters,  appointed  under  Gode  Civ.  Proc 
N.  Y.  I  2669,  to  prosecute  a  right  of  acdon,  has  the  same  or  equivalent 
powers  as  an  administrator  ad  prosequendum,  appointed  under  the  New 
Jersey  Death  Act,  as  amended  by  Act  March  27,  1917  (P.  L.  N.  J.  p.  681), 
to  bring  an  action  thereunder. 

4.  BxBouTOBS  AND  Adionistbatobs  ^=»22(2) — ^Appointment  to  Bbino  Suit — 

New  Yobk  Statute. 

CJode  Civ.  Proc.  N.  Y.  |  2569  et  seq.,  authorizing  appointment  of  an  ad- 
ministrator with  limited  letters,  ''where  a  right  of  action  is  granted  to  an 
executor  or  administrator  by  special  provision  of  law,"  is  not  limited  to 
cases  where  the  right  of  action  is  given  by  the  law  of  New  York. 
B.  Death  ^s»81(4) — AonoN  fob  Wbonoful  Death— Action  bt  Fobbion  Ad- 

laNIBTBATOB. 

Under  Act  March  20,  1896  (P.  L.  N.  J.  p.  173;  2  Comp.  St  1910,  p. 
2266,  I  21),  providing  that  "any  executor  or  administrator  by  virtue  of 
letters  obtained  in  another  state  may  prosecute  any  action  *  *  *  in 
any  court  of  this  state  as  if  his  letters  had  been  granted  in  this  state,** 
an  administrator  with  limited  letters,  appointed  under  the  New  York 
statutes,  may  maintain  an  action  under  the  New  Jersey  Death  Act,  as 
amended  by  Act  March  27,  1917  (P.  L.  p.  631). 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey;   Thomas  G.  Haight,  Judge. 

Action  at  law  by  Catherine  Post,  as  administratrix,  against  the  Pub- 
lic Service  Electric  Company.  Judgmtot  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Leonard  J.  Tynan,  of  Newark,  N.  J.,  for  plaintiff  in  error. 
Irving  W.  Teeple,  of  Newark,  N.  J.,  for  defendant  in  error. 

Before  WOOLLEY,  Circuit  Judge,  and  THOMPSON  and  MOR- 
RIS, District  Judges. 

MORRIS,  District  Judge.  Joseph  Post,  a  resident  of  New  York, 
met  his  death  in  New  Jersey  through  the  alleged  wrongful  act  of 
Public  Service  Electric  Company,  hereinafter  referred  to  as  the  com- 
pany, a  corporation  of  the  latter  state.  The  decedent  left  to  survive 
him  his  widow  and  three  minor  children  as  his  next  of  kin.  His  wid- 
ow, Catherine  Post,  also  a  resident  of  New  York,  presented  to  the  sur- 
rogate of  the  county  of  their  residence  a  petition  setting  forth,  among 
other  things,  the  death  of  her  husband  in  New  Jersey;  that  he  was 
not  at  the  time  of  his  death  seized  or  possessed  of  any  real  or  per- 
sonal property;  that  "a  right  of  action  exists,  granted  to  the  admin- 
istrator of  the  decedent  by  special  provision  of  law,  *  *  *  and 
that  it  is  impracticable  to  give  a  bond" — and  praying  for  limited  let- 
ters of  administration.  Such  letters  were  granted  to  her,  and  she  as 
such  administratrix  subsequently  instituted  suit  in  the  District  Court 
of  the  United  States  for  the  District  of  New  Jersey  against  the  com- 
pany to  recover  damages  for  her  husband's  death.  The  suit  resulted 
in  a  judgment  for  the  plaintiff. 

^cs»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexeft 
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The  case  is  brought  here  by  the  defendant  on  a  writ  of  error; 
the  company  alleging  that  the  court  below  erred  in  holding  that  the 
administratrix  of  the  decedent,  appointed  in  a  state  other  than  New 
Jersey,  "had  a  good  standing  in  court  as  plaintiflF  to  sue  for  damages 
for  the  death  of  the  decedent  on  an  alleged  cause  of  action  under  the 
New  Jersey  Death  Act  based  upon  wrongful  death  in  New  Jersey." 

[1]  As  there  is  no  right  of  action  at  common  law  for  death  caused 
by  wrongful  act  or  neglect,  the  cause  of  action  for  the  death  of  Post 
springs  solely  from  the  statute  of  New  Jersey,  the  state  in  which  the 
injury  resulting  in  death  occurred.  Spokane  Inland  R.  R.  v.  Whitley, 
237  U.  S.  487,  494,  495,  35  Sup.  Ct.  655,  59  L.  Ed.  1060,  L.  R.  A. 
1915F,  736.  And  since  the  action  is  based  entirely  upon  statute,  and 
the  statute  designates  the  person  who  may  sue,  only  the  person  so 
designated  may  bring  such  action.  Fithian  v.  St.  Louis  &  S.  F.  Ry^ 
Co.  (C.  C.)  188  Fed.  842;  Fitzhenry  v.  Consolidated  Traction  Co., 
63  N.  J.  Law,  142,  42  Atl.  416.  We  must  therefore  look  to  the  stat- 
ute of  New  Jersey  to  determine  by  whom  this  action  must  be  brought. 
We  find  that  at  the  time  of  the  injury  and  death  of  the  decedent  the 
Death  Act  of  New  Jersey  provided: 

'*Every  such  [action]  sbaU  be  brought  by  and  in  the  names  of  the  personal 
representatlTes  of  such  deceased  person,  and  the  amount  recovered  in  every 
sudi  action  shall  be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin 
of  sndi  deceased  person,"  etc.    (2  G.  ^.  of  N.  J.  1908.) 

After  the  grant  of  the  letters  of  administration  to  the  plaintiflF,  but 
before  this  suit  was  brought,  the  following  supplement  to  the  above- 
quoted  statute  went  into  effect,  viz. : 

**Every  action,  proceeding  or  claim  brought,  instituted  or  made  under  and 
by  virtue  of  the  remedy  given  by  the  act  to  which  this  is  a  supplement  shall 
be  brou^t,  instituted  or  made  in  the  name  of  an  administrator  ad  prosequen- 
dum of  the  decedent  whose  death  gives  rise  to  the  claim  under  the  act  to 
which  tills  act  is  a  supplement;  ♦  ♦  ♦  the  amount  recovered  in  every 
sach  action  shall  be  for  the  exclusive  benefit  of  the  widow,  surviving  husband, 
and  next  of  kin.    ♦    ♦    •  "     (Laws  of  N.  J.  1917,  ch.  180.) 

[I]  Who  was  the  proper  person  under  this  state  of  the  statutory  law 
to  bring  this  suit — a  general  administrator,  as  required  by  the  statute 
in  force  at  the  time  the  injury  and  death  occurred,  or  an  adminis- 
trator ad  prosequendum,  as  provided  by  the  statute  in  effect  at  the 
time  the  suit  was  instituted?  If  the  latter  statute  merely  changed  the 
mode  of  procedure — the  method  of  enforcing  the  right — ^and  did  not 
aflfect  the  right  itself,  it  applied  to  causes  of  action  which  accrued 
before  its  enactment  as  well  as  to  those  accruing  thereafter.  Wood  v. 
Westborough,  140  Mass.  403,  5  N.  E.  613;  Lewis'  Sutherland,  Stat. 
Const.  §  674.  An  examination  of  the  two  statutes  discloses  that  the 
supplemental  act  in  no  wise  affected  the  liability  of  the  defendant  and 
that  it  changed  neither  the  persons  for  whose  benefit  recovery  mig^ht 
be  had  in  this  suit  nor  their  respective  interests  in  such  recovery.  1  he 
amount  recovered  does  not  go  into  the  personal  estate  of  the  deceased, 
to  be  applied  to  the  payment  of  his  debts,  but  is  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin.  The  administrator  upon  the 
record,  whoever  he  is,  is  therefore  merely  a  formal  party  for  the  main- 
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tenance  of  the  action.  Pisano  v.  Shanley  Co.,  66  N.  J.  Law,  1,  48 
Atl.  618.  The  supplemental  act,  in  substituting  one  person  for  an- 
other as  the  formal  party  to  prosecute  the  action,  consequently  did 
not  affect  rights  theretofore  existing,  but  only  the  manner  or  method 
of  their  enforcement.  We  therefore  think  that  the  supplemental  act 
applied  to  this  case,  and  made  it  necessary  that  the  suit  be  brought  by 
an  administrator  ad  prosequendum. 

[3]  Is  the  plaintiff  such  an  administrator?  The  sections  of  the 
New  York  Code  of  Civil  Procedure  under  which  the  letters  of  ad- 
ministration were  granted  to  the  plaintiff  are : 

"2559.  Letters  may  be  granted  limiting  and  restricting  the  powers  and 
rights  of  the  holders  thereof  as  foUows: 
"To  an  executor  or  administrator  where  a  right  of  action  exists." 
"2592.  Where  a  rigtit  of  action  Is  granted  to  an  executor  or  administrator 
by  special  provision  of  law,  ♦  ♦  ♦  and  It  appears  to  be  impracticable  to 
give  a  bond  ♦  ♦  ♦  the  surrogate  may  dispense  with  a  bond,  ♦  •  • 
and  Issue  letters  which  as  to  such  cause  of  action  shall  be  limited  to  tlie 
prosecution  thereof,  and  restraining  the  executor  or  administrator  from  com- 
promise of  the  action  or  the  enforcement  of  any  judgment  recovered  therein 
until  the  furUier  order  of  the  surrogate  made  ui>on  flUng  satisfactory  se- 
curity." 

The  purpose  of  the  appointment  in  New  York  of  an  administrator 
with  limited  letters  is  the  same  as  the  purpose  of  the  appointment  of 
an  administrator  ad  prosequendum  in  New  Jersey.  The  powers  of 
each  are  substantially,  if  not  entirely,  the  same.  The  only  difference 
suggested  by  counsel  is  in  the  power  to  agree  upon  a  settlement  of  a 
claim.  But  in  view  of  the  provisions  of  section  2720  of  the  New  York 
Code  of  Civil  Procedure  we  do  not  find  a  difference  even  here,  and 
we  must  conclude  that  the  plaintiff  is  an  administrator  ad  prose- 
quendum. 

[4]  The  plaintiff  in  error  contends,  however,  that  only  an  admin- 
istrator ad  prosequendum  appointed  in  the  state  of  New  Jersey  may 
bring  this  suit,  and  that  the  New  York  statute  providing  for  Umited 
letters,  "where  a  right  of  action  is*  granted  to  an  executor  or  admin- 
istrator by  special  provision  of  law"  necessarily  refers  to  a  special 
provision  of  New  York  law.  We  think  neither  of  these  contentions 
can  be  sustained  in  view  of  Dennick  v.  Railroad  Co.,  103  U.  S.  11,  26 
L.  Ed.  439.  In  that  case  the  plaintiff,  a  New  York  administrator, 
brought  suit  in  the  state  of  New  York  to  recover  damages  for  the 
death  of  her  husband  resulting  from  an  injury  in  New  Jersey.  The 
objection  now  raised  as  to  an  administrator  ad  prosequendum  was 
there  interposed  as  to  the  general  administrator,  viz.  that,  conceding 
the  statute  of  the  state  of  New  Jersey  established  the  liability  of  the 
defendant  and  gave  a  remedy,  "the  right  of  action  is  limited  to  a 
personal  representative  appointed  in  that  state  and  amenable  to  its 
jurisdiction."  The  Supreme  Court  overruled  that  contention,  and  we 
think  its  reasoning  as  to  a  general  administrator  equally  applicable  to 
an  administrator  ad  prosequendum.  The  Supreme  Court  likewise 
held  that  the  liability  for  wrongful  death,  arising  under  the  New  Jer- 
sey statute,  could  be  enforced  and  the  right  of  action  pursued  by 
the  New  York  administrator  in  any  court  of  New  York  having  juris- 
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diction  of  such  matters  and  obtaining  jurisdiction  of  the  parties.  We 
therefore  see  no  reason  why  such  right  of  action  is  not  within  both  the 
letter  and  spirit  of  the  New  York  statute  providing  for  limited  letters 
of  administration,  "where  a  right  of  action  is  granted  to  an  executor 
or  administrator  by  special  provision  of  law."  To  construe  the  stat- 
ute as  applying  only  where  a  right  of  action  is  granted  to  an  executor 
or  administrator  by  special  provision  of  New  York  law  would  require 
us  to  interpolate  into  the  statute  something  that  is  not  there  and  which 
would  be  imduly  restrictive  of  its  purpose. 

[5]  But  could  this  plaintiff,  as  administratrix  appointed  in  New 
York,  prosecute  this  action  in  New  Jersey  ?  It  is  true  that  letters  of 
administration  have  no  extraterritorial  force.  Story's  Conflict  of 
Laws,  p.  425.  But  the  authority  of  the  plaintiflF  to  prosecute  this  ac- 
tion in  New  Jersey  is  not  dependent  on  extraterritorial  force  of  the 
New  York  statute.  Such  authority,  if  any,  must  be  found  in  the 
laws  of  New  Jersey,  and  a  statute  of  that  state  expressly  provides : 

**Anp  executor  or  administrator  by  virtue  of  letters  obtained  in  another 
state  may  prosecute  any  action  ♦  •  •  in  any  court  of  this  state  as  if 
his  letters  had  been  granted  in  this  state."  P.  L.  1896,  p.  173;  2  G.  S.  of 
N.  J.  2265. 

It  appearing  from  the  foregoing  considerations  that  the  plaintiff 
has  title  to  this  cause  of  action,  and  that,  though  a  foreign  adminis- 
tratrix, she  was  authorized  to  prosecute  it  in  the  state  of  New  Jersey, 
we  find  there  was  no  error  in  permitting  her  to  maintain  this  suit. 

The  judgment  below  is  affirmed. 


(257  Ted.  937) 

SCANDINAVIA  BELTING  CO.  v.  ASBESTOS  &  RUBBER  WORKS  OP 

AMERICA,  Iiie.  • 

(Circuit  Ck>nrt  of  Appeals,  Second  Circuit    March  3,  1919.) 

No.  49. 

1.  Trade-Marks  and  Trade-Names  ^=»97 — Nature — Right  to  Injunction. 

The  right  to  a  trade-mark  is  a  property  right  entitled  to  the  same  pro- 
tection as  any  other  property  right,  and  equity  can  restrain  the  use  of 
such  trade-mark  hy  another  under  its  power  to  protect  property  from 
irreparable  damage. 

2.  Trade-Marks    and   Trade-Names   ^=»1,   3(2,4),    7 — "Trade-Mark" — ^De- 

scriptivs  Words. 

A  word  merely  descriptive  of  an  article  or  the  current  name  of  an 
article,  or  of  a  general  character  of  a  business,  cannot  be  used  as  a 
•trade-mark,"  which  is  a  mark  or  symbol  used  by  one  who  manufactures 
or  sells  goods  to  distinguish  them  from  similar  goods  manufactured  or 
sold  by  another. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Trade-Mark.] 

8.  Trade-Marks  and  Trade-Names  ^=^9— Geooraphical  Names. 

A  geographical  name  which  does  not  indicate  the  origin  or  ownership  ot 
the  goods  and  can  be  truthfully  used  by  any  other  manufacturer  or  trader 

^=s>For  otlMr  cams  see  same  topic  ft  KET-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
•CerUorari  denied  260  U.  8.  — .  89  Sup.  Ct.  494.  63  U  Bd.  — . 
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of  the  same  locality  cannot  be  a  common-law  trade-mark,  unless  there  is 
no  other  who  can  truthfully  use  the  name,  or  unless  from  the  name,  as 
applied  to  the  article,  it  is  manifest  that  it  is  used  in  a  purely  arbitrary 
sense. 

4.  Tbadb-Mahks  and  Tbade-Names  ^s»67 — ^Unfaib  Goicpetition — ^Use  of  Gs- 

OGRAPHICAL  NaHE. 

Where  a  geographical  name  originally  used  to  indicate  place  of  origin 
has  acquired  a  secondary  significance,  indicating  the  name  of  the  manu- 
facturer or  seller,  and  the  excellence  of  the  thing  made  or  sold,  it  does 
not  thereby  become  a  common-law  trade-mark,  but  its  unfair  use  by 
others  to  deceive  the  public  as  to  the  origin  or  ownership  of  goods  may 
be  restrained  as  unfair  competition. 

5.  Tbade-Ma&ks  and  Tbade-Naiies  ^=^0 — Geooraphioal  Names— Desobip- 

TivE  Meaning. 

The  word  "Scandinavia"  applied  to  the  belting  of  a  particular  manu- 
facturer is  a  descriptive  geographical  name,  which  cannot  be  a  common* 
law  trade-mark,  though  the  belting  is  made  in  England;  since  it  does 
not  appear  from  the  name  itself  that  it  is  not  the  designation  of  f^e 
place  of  manufacture. 

6.  Tbade-Marks  and  Tbade-Names  ^=»45— Registration — Effect. 

The  registration  of  a  trade-mark  imder  Act  Feb.  20,  1905  (Comp.  St  H 
9485-0511,  9513-9516),  does  not  validate  a  trade-mark  not  previously 
valid,  unless  the  trade-mark  comes  within  the  provision  for  the  registra- 
tion of  any  trade-mark  exdusively  used  for  ten  years. 

7.  Tbade-Mabks  and  Tbaoe-Names  «=»21— Use  in  Fobeign  CJountbt. 

The  use  of  a  word  as  a  trade-mark  for  a  particular  kind  of  belting 
manufactured  in  a  foreign  country  does  not  preclude  the  courts  of  this 
country  from  protecting  the  trade-mark  in  so  far  as  the  goods  to  which 
it  applied  were  sold  here. 

8.  TBADE-MAaKS  AND  Tbade-Names  ^=:»43 — Registration — ^"Owneb." 

A  corporation,  to  whom  a  foreign  manufacturer  had  agreed  to  sell  its 
products  exclusively  In  this  country  and  to  give  exclusive  use  of  its  trade- 
mark for  a  period  longer  than  the  period  of  registration,  is  an  "owner"  of 
the  trade-mark  entitled  to  register  it  under  Act  Feb.  20,  1905  (Comp. 
St.  §S  9485-9511,  9513-9516),  the  word  "owner"  hi  statutes  being  given  a 
varied  significance  according  to  the  context,  and,  even  if  the  corporation 
is*  an  agent  of  the  manufacturer,  it  is  an  agent  with  an  interest  and  a 
special  owner  entitled  to  the  benefit  of  the  act 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  £lrst  and 
Second  Series,  Owner.] 

9.  Statutes  ^=»184 — OoNSThucTiON — Purpose. 

Statutes  are  to  be  given  a  rational  and  sensible  construction,  in  view  of 
the  object  sought  to  be  obtained  and  the  evil  to  be  remedied. 

10.  Tbade-Mabks   and   Trade-Names   ^=»43 — Registration — Geographical 
Na]£ES — Exclusive  Use. 

One  who  had  exclusively  used  the  word  "Scandinavia"  as  his  trade- 
mark for  belting  since  1892  is  entitled,  under  the  provision  of  the  act  of 
February  20,  1905  (Oomp.  St.  §§  9485-9511,  9513-9516),  that  nothing  in 
the  act  should  prevent  the  registration  of  a  mark  used  exclusively  as  a 
trade-mark  for  more  than  10  years  preceding  the  act,  to  register  it  as  a 
trademark;  though  it  is  a  geographical  word  which  could  not  be  a 
trade-mark  at  common  law. 

11.  Trade-Marks   and   Trade-Names   C=>85(1) — Unfair   Competition — ^De- 
fenses— Attempt  to  Reqisteb. 

An  attempt  to  register  a  trade-mark  by  one  who  was  not  the  owner  is 
not  a  fraud  which  bars  the  user's  remedy  for  unfair  competition*  where 
ne  acted  on  a  mistaken  view  of  the  law  honestly  entertained. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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12.  Tbade-Mabxs  and  Tbade-Names  4=»85(1) — ^Untaib   Ck>MPETinoN— De- 

VKNSES — FbAXTD  OF  PLAINTIFF. 

The  use  of  the  word  "Scandinayla"  as  a  trade-maiiL  for  belting  manu- 
factured in  England  by  the  successors  of  one  who  had  previously  woi^ed 
in  Sweden  is  not  a  fraud,  which  prevents  the  owners  of  the  trade-mark 
from  seeking  relief  in  equity;  there  being  no  evidence  of  intention  to 
deceive  or  of  deception  as  to  the  place  of  manufacture. 
18.  Tbade-Marks   and   Tbade-Nahes   ^=»11 — ^Extinguishicent — ^Ubb  with 

PATEIiTED  ABTICLB. 

The  use  of  the  word  ^'Scandinavia"  as  a  trade-mark  of  a  patented 
belting  does  not  give  the  public  the  right  to  use  the  trade-mark  after  the 
expiration  of  the  patent,  in  the  absence  of  evidence  that  the  manufactur- 
er had  expressly  or  impliedly  consented  that  such  word  should  become 
the  descriptive  generic  name  of  the  article  patented. 

14.  Tradb-Mabks  and  Trade-Names  ^=»45 — Reoist&ation— Naicx  of  Pat- 
knted  Abticle. 

The  failure  of  the  public  to  use  the  trade-mark  of  a  patented  article 
after  the  expiration  of  the  patent,  until  after  the  trade-mark  had  been 
registered  under  the  10-year  clause  of  the  act  of  February  20, 1905  (Ck>mp. 
St.  IS  94S5~9511,  951d-0516),  prevents  the  use  of  such  trade-mark  there- 
after by  any  one  but  the  owner. 

15.  Trade-Mabks  and  Tbade-Naices  *»70(3)— UNFAm  OoMPETiTioN — ^Imita- 

tion OF  Trade-Mabk. 

Where  it  was  shown  that  the  term  **Scandinavia"  applied  to  belting 
was  understood  to  mean  plaintiff's  product,  in  which  it  had  built  up  a 
large  business,  and  that  defendant,  in  response  to  requests  for  such  belt- 
ing, had  put  out  a  product  similar  in  appearance  and  designated  as  **Scan- 
dlnavian  belting,"  complainant  was  entitled  to  an  injunction  to  restrain 
unfair  competition. 

16.  Trade-Marks  and  Trade-Names  ^=»66 — Infringement  of  Trade-Marx 
— Loss  to  Plaintiff. 

The  owner  of  a  registered  trade-mark  can  restrain  its  use  by  another, 
though  no  loss  of  sales  is  shown  and  there  may  be  no  fraud  between 
the  original  seller  and  buyer  of  the  infringing  article. 

17.  Trade-Marks  and  Trade-Names  ^=s»09,   93(1) — Unfair  Ck)MPETiTioN — 
Proof  of  Fraud. 

Actual  fraud  must  be  shown  in  a  suit  to  restrain  unfair  competition, 
but  the  simulation  of  well-known  and  distinctive  features  of  complainant's 
goods  may  be  so  dose  that  the  court  can  assume  an  intent  to  defraud. 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  -New  York. 

Suit  by  the  Scandinavia  Belting  Company  against  the  Asbestos  & 
Rubber  Works  of  America,  Incorporated,  for  an  injunction  to  restrain 
the  use  of  a  trade-mark  and  imfair  competition.  From  a  decree  de- 
nying complainant's  rig^t  to  a  trade-mark,  but  granting  injunction  on 
the  groimd  of  unfair  competition,  both  complainant  and  defendant  ap- 
peal. So  much  of  the  decree  as  dismissed 'the  cause  of  action  as  to 
the  trade-mark  reversed,  with  directions  to  sustain  the  trade-mark,  and 
decree,  as  modified,  affirmed. 

This  cause  comes  here  on  appeal  from  the  United  States  District  Court  for 
the  Southern  District  of  New  York. 

The  plaintiff  is  a  corporation  organized  and  existing  under  the  laws  of  the 
8tate  of  Maine  and  has  its  principal  place  of  business  in  the  borough  of  Man- 
hattan in  the  city  of  New  York.  It  is  engaged  in  the  business  of  selling 
Throughout  the  United  States  woven  textile  belting  known  in  the  trade  as 
^Soild  Woven  Belting.**    The  largest  part  of  the  plaintiff's  goods  are  sold  by  it 

Cs»For  othtr  cmMs  a—  Mun«  topic  &  KBT-NUMUBR  In  all  Key-Numbered  Digeeti  A  Indexes 
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under  the  trade-mark  "Scandinavia,"  of  which  trade-mark  It  claims  the  own- 
ership within  the  United  States.  The  belting  which  the  plalntlfl  sells  is 
manufactured  for  it  In  England  by  the  Scandinavia  Belting,  Limited,  a  British 
corporation. 

The  plaintiiTs  trade-mark  is  registered  In  the  plalntUTs  name  in  the  Patent 
Office  of  the  United  States  under  the  act  of  CJongress  of  February  20,  1905. 

It  Is  alleged  that  because  of  the  great  use  by  the  public  of  the  plaintiff's 
belting,  and  because  of  the  information  the  plaintiff  has  conveyed  to  the  pub- 
lic regarding  its  belting  and  trade-mark,  the  trade-mark  "Scandinavia"  has 
come  to  mean  the  particular  belting  manufactured  for  and  sold  by  the  plain- 
tiff. 

The  defendant  is  a  corporation  organized  and  existing  under  the  laws  of 
the  state  of  New  York  and  has  Its  principal  place  of  business  in  the  borough 
of  Manhattan  in  the  city  of  New  York.  It  Is  engaged  In  the  manufacture  of 
belting  and  manufactures  a  brake  band  lining  for  automobiles.  It  Is  using 
the  words  "Scandinavian  Woven  Lining,"  "Ford  Scandinavian  Woven  lining," 
and  "Ford  Scandinavian  Brake  Lining*'  to  designate  its  brake  linings. 

The  plaintiff  alleges  that  defendant's  goods  are  a  cheap  Imitation  of  the 
plaintiff's,  and  that,  closely  resembling  them  in  outward  appearance,  they  are 
of  a  greatly  inferior  quality,  and  are  sold  at  a  less  price  than  the  plaintiff's 
goods. 

The  plaintiff  alleges  that  defendant  fraudulently  adopted  the  word  "Scan- 
dinavian" for  the  purpose  of  inducing  the  public  to  purchase  defendant's  belt- 
ing in  the  belief  that  it  Is  the  belting  of  the  plaintiff,  the  belting  of  both  being 
sold  and  used  for  the  same  purpose;  and  that  defendant  willfully  adopted 
such  name  for  the  purpose  of  defrauding  the  public  and  the  plaintiff,  selecting 
such  name  because  the  name  Itself  would  mislead  and  deceive  the  public  into 
purchasing  and  using  defendant's  belting  under  the  mistaken  belief  that  the 
same  was  the  product  of  the  plaintiff,  and  for  the  purpose  of  thereby  depriv- 
ing plaintiff  of  its  lawful  rights  under  its  trade-mark,  and  In  Infrlng^nent  of 
plaintiffs  rights,  both  at  common  law  and  under  Its  registered  trade-mark; 
and  that  the  said  acts  of  defendant  tend  to  deceive  and  have  actually  de- 
ceived the  public  and  led  it  to  believe  that  the  belting  so  sold  by  the  defend- 
ant under  the  name  Scandinavia  or  Scandinavian  Is  that  originating  with  the 
plaintiff. 

The  plaintiff  asks  for  an  accounting  of  the  profits  and  for  damages  and  for 
an  Injunction. 

The  decree  dismissed  the  cause  of  action  as  to  the  registered  trade-mark 
holding  the  registration  invalid ;  and  it  dismissed  the  cause  of  action  as  to 
the  common-law  trade-mark  on  the  groimd  that  the  word  "Scandinavia"  is 
a  geographical  word  and  therefore  cannot  be  acquired  as  a  conwnon-law  trade- 
mark. The  decree,  however,  sustained  the  cause  of  action  as  to  unfair  com- 
petition, and  it  directed  that  a  perpetual  Injunction  issue  directing  the  de- 
fendant to  desist: 

"(a)  From  manufacturing,  billing,  cataloguing,  selling,  offering  for  sale  or 
advertising  belting  or  brake  lining,  not  of  plaintiff's  manufacture,  under  the 
names  or  designations  'Scandinavian  Woven  Lining,'  *Ford  Scandinavian 
Woven  Lining,*  *Ford  Scandinavian  Brake  Lining,'  'Scandinavian  Weave,' 
'Scandinavian  Woven  Type,'  'Scandinavian'  and  the  abbreviated  form  of 
the  word  'Scandinavian,'  to  wit,  'Scand,'  or  under  any  of  such  names  or 
designations,' or  under  any  word  or  words  of  like. Import,  and  from  using  or 
causing  to  be  used  orally  or  In  written  or  printed  matter  or  In  any  bills  or 
correspondence  such  names  or  designations,  or  any  of  them,  for  belting  or 
brake  lining,  not  of  plaintiff's  manufacture,  and  from  causing  confusion  in 
the  trade  by  any  false  use  or  imitation  of  plaintiff's  trade-name  'Scandinavia,' 
calculated  to  mislead  or  deceive.    And 

"(b)  from  manufacturing,  billing,  cataloguing,  putting  up,  selling,  offering 
for  sale,  disposing  of  or  advertising  cartons  or  packages  containing  brake  lin- 
ing or  belting  and  bearing  the  name  'Scandinavia'  or  'Scandinavian,*  or  any 
imitation  thereof,  or  word  of  like  import,  and  particularly  cartons  like  the 
carton  identified  as  plaintiff's  Exhibit  No.  14,  carton  containing  brake  lining 
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of  defendant  sold  under  the  name  'Scandinavian  Woven  Type/  and  from  dis- 
posing of  all  cartons  like  plaintiff's  Exhibit  No.  14." 

The  decree  also  directed  that  plaintiff  recover  any  and  all  profits  accruing 
from  defendant's  violation  of  plain tilTs  equitable  rights  and  referred  the 
same  to  a  master  to  state  an  account  of  the  damages  and  profits. 

Both  parties  have  appealed  to  this  court 

William  A.  Redding  and  Nicholas  M.  Goodlett,  both  of  New  York 
City,  for  plaintiff. 

Munn,  Anderson  &  Munn,  of  New  York  City  (T.  Hart  Anderson, 
of  New  York  City,  of  counsel),  for  defendant. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
suit  is  brought  in  an  attempt  to  secure  to  the  plaintiff  the  exclusive 
use  of  the  name  "Scandinavia"  as  applied  to  belting.  The  plaintiff 
claims  that  it  has  a  trade-mark  in  that  name,  both  by  virtue  of  the 
common  law  and  by  the  registration  of  the  name  under  the  act  of 
Congress  providing  for  the  registration  of  trade-marks. 

[1]  It  has  been  said  frequently  that  the  doctrine  of  exclusive  prop- 
erty in  trade-marks  has  prevailed  from  the  time  of  the  Year  Books. 
But  an  examination  of*  the  record  hardly  justifies  the  statement,  in  the 
opinion  of  Mr.  Upton,  who  nevertheless  declares  that — 

"Property  in  trade-marks,  exclusive  and  absolute,  has  existed  and  been 
recognized  as  a  legal  possession,  which  may  be  bought'  and  sold  and  trans- 
mitted, from  the  earliest  days  of  our  recorded  Jurisprudence."  Upton  on 
Trade-Marks,  p.  10. 

However  early  property  in  trade-marks  may  have  been  recognized, 
it  is  only  in  comparatively  recent  times  that  courts  of  equity  have  in- 
terfered by  injunction  for  its  protection.  For  in  Blandiard  v.  Hill, 
2  Atkyns,  484,  in  1742,  an  application  was  made  to  Lord  Chancellor 
Hardwicke  for  an  injunction  to  restrain  the  defendant  from  making 
use  of  the  Great  Mogul  as  a  trade-mark  upon  cards.  The  Lord  Chan- 
cellor declared: 

'There  Is  no  foundation  for  this  court  to  grant  such  an  injunction.  Every 
particular  trader  has  some  particular  mark  or  stamp ;  but  I  do  not  know  any 
Instance  of  granting  an  injunction  here,  to  restrain  one  trader  from  using  the 
same  trade-mark  with  another;  and  I  think  it  would  be  of  mischievous  con- 
sequence to  do  it" 

But  it  is  now  and  for  many  years  has  been  well-established  doc- 
trine that  the  exclusive  property  of  a  proprietor  of  a  trade-mark  by 
virtue  of  the  manufacture  or  offering  for  sale  of  his  goods  is  entitled 
to  the  protection  which  the  highest  powers  of  the  courts  can  afford. 
And  the  power  of  the  court  in  such  cases  is  exercised,  not  only  to  do 
individual  justice,  but  to  safeguard  the  interests  of  the  public  by  pre- 
venting one's  passing  off  his  goods  as  the  goods  of  another.  The  right 
of  property  in  trade-marks  has  come  to  be  recognized  as  of  immense 
and  incalculable  value.  Trade-marks,  it  has  been  truthfully  said,  are 
the  only  means  by  which  the  manufacturer  and  the  merchant  are  en- 
abled to  inspire  and  retain  public  confidence  in  the  quality  and  integ- 
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rity  of  things  made  and  sold,  and  the  only  means  by  which  the  pub- 
lic is  protected  against  the  frauds  and  impositions  of  the  crafty  and 
designing  who  are  always  alert  to  appropriate  to  themselves  the  fruits 
of  the  reputation  of  others. 

The  jurisdiction  of  an  equity  court  to  restrain  by  injimction  the 
passing  off  by  A.  of  his  own  goods  as  being  the  goods  of  B.  is  in  aid 
of  the  legal  right  and  is  founded  on  the  equity  of  protecting  property 
from  irreparable  damage.  In  such  a  case,  the  court  acts  on  tiie  same 
principles  upon  which  it  interferes  in  other  cases  in  protecting  l^al 
rights  to  property.    Kerr  on  Injunctions,  p.  357. 

The  court  below  has  held  that  the  plaintiff  is  entitled  to  an  injunc- 
tion, but  that  it  is  entitled  to  it  on  the  ground  of  imfair  competition, 
and  not  because  it  has  a  trade-mark  which  has  been  infringed. 

[2]  The  law  recognizes  the  right  of  every  one  who  manufactures  or 
sells  goods  to  affix  to  them  a  mark  or  symbol  which  may  distinguish 
them  from  similar  goods  manufactured  or  sold  by  another.  The  mark 
or  symbol  so  used  is  known  as  a  "trade-mark."  While  any  name,  sym- 
bol or  emblem  may  in  general  be  a  trade-mark,  yet  the  law  does  not 
allow  a  word  to  be  so  used  which  is  merely  descriptive  of  an  article, 
or  which  is  the  current  name  of  an  article,  or  which  merely  denotes 
the  general  character  of  a  business.  And  one  of  the  questions  raised 
in  the  case  now  under  consideration  is  whether  the  word  "Scandi- 
navia" used  by  the  plaintiff  as  a  trade-mark  is  one  which  can  be  so 
employed. 

[3]  In  38  Cyc.  722,  it  is  said  that— 

''Geographical  terms  and  words  In  common  use  to  designate  a  locality,  a 
country,  or  a  secUon  of  a  country  cannot  be  monopolized  as  trade-marks.  In 
some  cases  geographical  names  have  been  protected  nominally  upon  the 
ground  of  trade-mark,  but  these  cases  must  be  supported,  if  at  all,  upon 
the  ground  of  imfair  competition." 

In  28  Am.  &  Eng.  Encyc.  of  Law,  377,  the  rule  is  stated  as  follows : 

"It  is  well  settled  that  a  geographical  term,  by  which  is  meant  a  term  de- 
noting locality,  cannot  be  exclusively  appropriated  as  a  trade-mark  or  trade- 
name, because  such  a  term  is  generic  or  descriptive,  and  any  one  who  "can  do 
so  truthfully  is  entitled  to  use  It.  Geographical  terms  may,  however,  by  long 
and  exclusive  user  acquire  a  secondary  significance  as  denoting  the  goods  or 
business  of  the  particular  trader  who  has  so  usied  them,  and  under  such  cir- 
ciunstances  a  subsequent  trader  will  not  be  permitted  to  use  such  terms  in  a 
manner  that  will  be  likely  to  deceive  the  public,  and  pass  off  his  goods  or 
business  as  being  the  goods  or  business  of  his  rival,  for  this  would  constitute 
unfair  competition." 

In  Browne  on  Trade-Marks  the  law  is  thus  stated : 

"Sec.  1S2.  OeograpMcal  y antes, — ^Instances  are  not  rare  where  these  have 
been  sustained  as  technical  trade-marks.  But  in  every  case  of  the  adoption 
of  the  name  of  a  country,  nation,  region,  or  place,  such  name  has  been  used  In 
an  arbitrary  sense,  and  not  adjectively ;  exc^t  where  the  owner  of  the  mark 
was  also  sole  possessor  of  the  place  of  origin,  or  had  the  monopoly  of  tlie 
vendible  product,  as  for  example,  of  a  mineral  spring,  or  an  established  place 
of  manufacture.  Under  circumstances  of  an  exclusive  right  6f  sale,  sa<di  a 
name  cannot  be  said  to  be  merely  geographical.  To  be  such,  all  or  many  others 
than  the  claimant,  should  have  a  right  equal  to  his  own  to  apply  a  trade- 
mark." 
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The  House  of  Lords  in  1872  decided  the  well-known  case  of  Wother- 
spoon  V.  Currie,  L.  R.  5  H.  L.  Eng.  &  Ir.  App.  Cases,  508.  In  that 
case  a  bill  had  been  filed  to  enjoin  the  respondent  from  using  the  geo- 
graphical name  "Glenfield"  in  connection  with  the  manufacture  of 
starch.  The  complainants  had  formerly  carried  on  the  business  of 
starch  makers  at  Glenfield  which  was  a  small  place,  not  even  a  hamlet, 
in  the  neighborhood  of  Paisley  in  Scotland.'  The  starch  they  manufac- 
tured was  commonly  known  as  "Glenfield  Starch."  The  business  was, 
after  some  years,  removed  to  a  larger  place  called  "Maxwelltown,'' 
which  was  also  near  Paisley,  and  the  starch  there  manufactured  contin- 
ued to  be  sold  as  "Glenfield  Starch."  The  respondent  had  for  many 
years  lived  at  Glenfield,  but  had  carried  on  his  business  of  manufactur- 
ing starch  in  his  works  at  Paisley.  Some  time  after  the  complainant's 
removal  of  his  business  from  Glenfield  to  Maxwelltown,  the  respondent 
l)egan  making  starch  in  Glenfield,  calling  his  product  "Glenfield  Starch," 
and  selling  it  under  that  name  in  Scotland  and  in  England.  The  re- 
spondent's label  stated  that  it  was  manufactured  by  "Currie  &  Co.,"  and 
fee  complainant's  label  stated  that  its  starch  was  manufactured  by 
"Robert  Wotherspoon  &  Co."  The  suit  was  brought  on  the  theory 
that  the  geographical  name  "Glenfield"  had  become  the  trade-mark 
of  the  complainant's  business,  and  that,  although  the  complainant  had 
ceased  to  manufacture  his  product  in' Glenfield,  he  was  entitled  to  re- 
strain the  respondent  from  using  the  same  trade-mark,  although  the 
respondent  actually  made  his  starch  in  Glenfield.  The  House  of  Lords, 
reversing  the  court  below,  granted  the  injunction  and  restrained  the 
respondent  from  using  the  word  "Glenfield"  in  or  .upon  any  labels  af- 
fixed to  his  packets  of  starch,  and  from  in  any  other  way  represent- 
ing the  starch  manufactured  by  or  for  him  to  be  "Glenfield  Starch." 
It  is  not  suggested  in  any  of  flie  opinions  delivered  in  the  House  of 
Lords  that  a  trade-mark  could  not  be  had  in  a  geographical  name. 
Lord  Chelmsford  in  the  course  of  his  opinion  puts  the  question  involv- 
ed in  this  way : 

'^as  the  respondent  then  been  proved  to  have  infringed  the  appellant's 
trade-mark  within  the  established  principle?" 

And  Lord  Westbury  in  his  opinion  states  that  the  word  "Glenfield" 
had  acquired  a  secondary  meaning  and  had  become  "the  trade  denom- 
ination" of  the  starch  made  by  the  appellant,  and  he  declares  that  the 
case  comes  within  the  principle  that  a  party  should  be  prevented  from 
fraudulently  availing  himself  of  the  trade-mark  of  another  which  has 
already  obtained  currency  and  value  in  the  market.  Notwithstanding 
what  two  of  the  Lords  said  as  to  the  validity  of  the  trade-mark,  it 
does  not  certainly  appear  whether  the  decision  went  upon  the  ground 
tiiat  there  was  a  valid  trade-mark  which  had  been  infringed  or  upon 
that  of  unfair  competition.  That  the  plaintiff  was  entitled  to  the  in- 
junction upon  the  latter  groimd  can  be  readily  perceived.  But  one  can- 
not help  wondering  whether  all  the  Lords  agreed  that  the  trade-mark 
was  valid.  Then  nearly  20  years  later  the  House  of  Lords  had  be- 
fore it  Montgomery  v.  Thompson  (1891)  A.  C.  217.  Thompson  and 
his  predecessors  had  bottled  ale,  at  a  town  in  England  called  Stone, 
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for  100  years  or  more.  This  ale  had  become  known  as  "Stone  Ale/* 
During  the  above  period  the  brewery  of  Thompson  had  been  the  only 
one  in  town.  In  1890  Montgomery,  who  had  been  a  pubHcan  at  Liv- 
erpool, removed  to  Stone  and  set  up  "Montgomery's  Stone  Brewery." 
He  claimed  he  had  a  legal  right  to  use  the  name  "Stone  Brewery"  so 
long  as  he  used  it  in  combination  with  other  words  which  sufficiently 
distinguished  his  manufacture  from  that  of  Thompson.  The  court 
below  had  issued  an  injunction  restraining  him  from  carrying  on  his 
business  of  a  brewer  at  Stone  either  under  the  name  "Stone  Brewery," 
or  under  that  of  "Montgomery's  Stone  Brewery,"  or  under  any  other 
title  so  as  to  represent  that  the  Montgomery  Brewery  was  the  brew- 
ery of  Thompson,  and  from  selling  or  causing  to  be  sold  any  ale  or 
beer  not  of  Thompson's  manufacture  under  the  term  "Stone  Ales"  or 
"Stone  Ale,"  or  in  any  way  so  as  to  induce  the  belief  that  such  ale 
or  beer  was  of  Thompson's  manufacture.  The  House  of  Lords  affirm- 
ed the  injunction.    Lord  Herschell  in  his  opinion  said: 

"It  appears  to  me  idle  to  argue  in  opposition  to  the  injunction  that  It  Is 
against  the  public  Interest  to  pennit  a  monopoly  of  the  use  of  the  name  of  a 
town  for  trade  purposes,  when  the  only  effect  of  allowing  its  use  by  the  per- 
son and  for  the  purpose  sought  to  be  restrained  would  be  to  deceive  the 
public." 

In  Wotherspoon  v.  Currie  the  trade-mark  was  not  actually  copied, 
and  while,  as  the  quotations  above  made  show,  there  are  in  the  opin- 
ions rendered  by  two  of  the  Lords  expressions  which  seem  to  indi- 
cate that  in  their  opinion  the  trade-mark  was  not  invalid,  the  case  was 
really  decided  on  the  ground  that  the  respondent  was  acting  with  the 
fraudulent  design  of  passing  off  his  own  goods  as  those  of  the  com- 
plainant's. And  Thompson  v.  Montgomery  does  not  assert  an  exclu- 
sive right  to  the  use  of  the  word  "Stone  Ale"  as  against  the  world,  but 
as  against  the  defendant  who  was  shown  to  be  engaged  in  fraudulent- 
ly using  the  words  for  the  purpose  of  passing  off  his  goods  as  the  goods 
of  the  plaintiff,  as  most  clearly  appears  in  the  opinion  of  Lindley,  L. 
J.,  in  the  Court  of  Appeal,  41  Ch.  Div.  35,  50. 

We  come  now  to  consider  the  cases  in  the  Supreme  Court  of  the 
United  States.  In  Canal  Co.  v.  Clark,  13  Wall.  311,  20  L.  Ed.  581 
(1871),  the  complainants  claimed  an  exclusive  right  to  the  use  of  the 
words  "Lackawanna  Coal"  as  a  trade-mark  for  the  coal  mined  by  them, 
and  their  bill  alleged  that  they  had  appropriated  the  word  "Lacka- 
wanna" as  a  trade-mark  for  their  coal  before  any  one  else  had  ap- 
plied it  as  a  trade-mark  for  any  kind  of  coal.  In  affirming  the  court 
below  which  had  refused  the  injunction,  the  court  said: 

"And  it  is  obvious  that  the  same  reasons  which  forbid  the  exclusive  appro- 
priation of  generic  names  or  of  those  merely  descriptive  of  the  article  manu- 
factured and  which  can  be  employed  with  truth  by  other  manufacturers,  apply 
with  equul  force  to  the  appropriation  of  geographical  names,  designating  dis- 
tricts of  country.  Their  nature  is  such  that  they  cannot  point  to  the  origin 
(personal  origin)  or  ownership  of  the  articles  of  trade  to  which  they  may  be 
applied.  They  point  only  at  the  place  of  production,  not  to  the  producer,  and 
could  they  be  appropriated  exclusively,  the  appropriation  would  result  in 
mischievous  monopoUes."    13  Wall.  324,  20  L.  Ed.  581. 
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In  Columbia  Mill  Co.  v.  Alcorn,  150  U.  S.  460,  14  Sup.  Ct.  151,  37 
L.  Ed.  1144  (1893),  the  complainant,  a  manufacturer  of  flour  at  Min- 
neapolis, sought  to  restrain  the  defendants  from  using  the  word  "Co- 
lumbia" in  a  brand  placed  on  flour  sold  by  them.  The  court  below 
had  dismissed  the  bill.  The  Supreme  Court  in  an  opinion  in  which  it 
stated  that  the  general  principles  of  law  applicable  to  trade-marks,  and 
the  conditions  under  which  a  party  may  establish  an  exclusive  right  to 
the  use  of  a  name  or  s)rmbol  were  well  settled  by  its  decisions,  then 
went  on  to  say  that  these  decisions  establish  the  following  general  prop- 
ositions : 

"  •  ♦  •  (4)  Such  trade-mark  cannot  consist  of  words  In  common  use  as 
designating  locality,  section,  or  region  qt  country." 

In  Elgin  National  Watch  Co.  v.  Illinois  Watch  Case  Co.,  179  U.  S. 
665,  21  Sup.  Ct.  270,  45  L.  Ed.  365  (1901),  the  Supreme  Court  had 
before  it  the  question  whether  the  plaintiflf  had  a  trade-mark  in  the  geo- 
graphical name  "Elgin'*  which  it  had  registered  under  the  act  of  Con- 
gress of  1892.    The  court  held : 

*That  the  general  rule  applied,  and  that  this  geographical  name  could  not 
be  employed  as  a  trade-mark  and  its  exclusive  use  vested  in  appellant,  and  that 
it  was  not  properly  entitled  to  be  registered  as  such." 

In  French  Republic  v.  Saratoga  Vichy  Co.,  191  U.  S.  427,  24  Sup. 
Ct.  145,  48  L.  Ed.  247  (1903),  the  plaintiff  claimed  a  trade-mark  in 
the  geographical  name  "Vichy,"  which  was  the  name  of  a  commune 
of  France  whose  springs  for  several  hundred  years  had  been  famous 
for  their  medicinal  qualities.  The  trial  court  had  dismissed  the  bill 
upon  the  groimd  that  the  plaintiff  had  no  exclusive  right  to  the  use  of 
the  word  "Vichy"  and  that  defendant  had  never  been  guilty  of  an 
attempt  to  palm  off  its  waters  as  the  imported  article  (C.  C.)  99  Fed. 
733.  The  case  was  brought  to  this  court,  where  it  was  reversed  and 
an  injunction  was  ordered  in  an  opinion  which  will  be  subsequently 
considered.  107  Fed.  459,  46  C.  C.  A.  418,  65  L.  R.  A.  830.  The  Su- 
preme Court  did  not  agpree  that  a  case  had  been  made  out  justifying 
the  issuance  of  an  injunction,  as  the  use  of  the  word  "Vichy"  on  de- 
fendant's label  was  so  different  in  style,  language,  and  form  from  that 
of  the  complainant  that  it  would  not  deceive  the  public,  and  there  had 
been  acquiescence  for  a  period  of  nearly  thirty  years.  Mr.  Justice 
Brown  writing  for  the  court  said : 

"1.  As  the  waters  of  Vichy  had  been  known  for  centuries  under  that  name, 
there  is  reason  for  saying  the  plaintiffs  had  in  1872  acquired  an  exclusive  right 
to  the  use  of  the  word  *Vichy*  as  against  every  one  whose  waters  were  not 
drawn  from  the  springs  of  Vichy,  or  at  least,  as  observed  by  a  French  court, 
trom  the  same  hydrographical  region  which  may  be  called  generally  the 
basin  of  Vichy.' 

^TTrue  the  name  is  geographical;  but  geographical  names  often  acquire  a 
secondary  signification  indicative  not  only  of  the  place  of  manufacture  or 
production,  but  of  the  name  of  the  manufacturer  or  producer  and  the  excel- 
lence of  the  thing  manufactured  or  produced,  which  enables  the  owner  tc 
Msert  an  exclusive  right  to  such  name  as  against  every  one  not  doing  business 
withto  the  same  geograpliical  limits ;   and  even  as  against  them,  if  the  name 
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be  used  fraudulently  for  the  purpose  of  misleading  buyers  as  to  the  actual 
origin  of  the  thing  produced,  or  of  palming  off  the  productions  of  one  person 
as  those  of  another." 

We  do  not  understand  that  the  court  in  the  above  case  decided  that 
a  trade-mark  exclusive  as  to  some  but  not  as  to  all  is  a  technical  trade- 
mark valid  at  common  law.  What  the  court  said  is  entirely  consistent 
with  the  theory  that  the  owner  of  the  mark  might  be  protected  under 
the  law  of  imfair  competition. 

In  Baglin  v.  Cusenier  Co.,  221  U.  S.  580,  31  Sup.  Ct.  669,  55  L. 
Ed.  863  (1911),  the  court  had  before  it  the  validity  of  the  word  ''Char- 
treuse" as  a  trade-mark.  For  several  hundred  years  the  Order  of 
Carthusian  Monks  had  occupied  the  Monastery  of  the  Grande  Char- 
treuse near  Voiron  in  France.  They  there  made  by  a  secret  process 
the  liqueur  which  in  time  became  known  throughout  the  world  as  "Char- 
treuse." They  first  manufactured  it  in  the  monastery,  and  later  at  a 
place  near  by  called  "Fourvoirie."  These  monks  having  been  forcibly 
expelled  from  France  set  up  their  factory  at  a  place  in  Spain  where 
they  continued  to  manufacture  the  liqueur  according  to  tiieir  secret 
process,  and  continued  its  sale  on  the  market  as  "Chartreuse."  The 
French  undertook  to  produce  at  Fourvoirie  a  liqueur  resemljling  as 
nearly  as  they  could  make  it  the  "Chartreuse"  of  the  monks,  and  they 
placed  their  product  on  the  market  under  the  old  name.  A  stiit  was 
brought  in  the  Southern  district  of  New  York  to  restrain  the  use  of 
the  name  by  injunction.  The  Circuit  Judge  held  that  the  word  "Char- 
treuse" was  a  valid  trade-mark  and  was  infringed  and  awarded  an  in- 
junction. 156  Fed.  1019.  On  appeal  to  this  court  (164  Fed.  25,  90 
C.  C.  A.  499)  Judge  Coxe  writing  for  this  court  said : 

"Its  ['Chartreuse']  primary  meaning  was  undoubtedly  geographical,  but  it 
acquired  afterwards  a  secondary  meaning,  so  that  a  purchaser  prior  to  1901 
ordering  a  ease  of  'Chartreuse*  would  expect  to  receive  liqueur  made  by 
monks  at  the  French  monastery." 

We  sustained  the  right  to  the  injunction.  In  the  Supreme  Court  it 
was  insisted  that  the  judgment  was  erroneous  in  holding  that  the  word 
"Chartreuse"  constituted  a  valid  trade-mark.  It  was  argued  that  "Char- 
treuse" is  a  regional  name;  that  the  characteristic  qualities  of  the  liq- 
ueur were  due  to  certain  local  advantages  by  reason  of  the  herbs  f  otmd 
and  cultivated  within  the  district  described ;  that  even  as  used  in  con- 
nection with  the  monks'  liqueur  it  was  still  a  description  of  place ;  and 
hence  that,  at  most,  so  far  as  this  word  is  concerned,  the  question  could 
be  one  only  of  unfair  competition.  In  an  opinion  written  by  Mr.  Jus- 
tice Hughes  it  was  declared  that  the  validity  of  the  argument  could  not 
be  admitted.    He  said : 

"It  is  not  necessary  for  us  to  determine  the  origin  of  the  name  of  the  order 
and  its  chief  monastery.  If  it  be  assumed  that  the  monks  took  their  name 
froir  the  region  in  France  in  which  they  settled  in  the  eleventh  century.  It 
stiU  remains  true  that  it  became  peculiarly  their  designation.  And  the  word 
^Chartreuse*  as  applied  to  the  liqueur  which  for  generations  they  made  and 
sold  cannot  be  regarded  in  a  proper  sense  as  a  geographical  name.  It  had 
exclusive  reference  to  the  fact  that  it  was  the  liqueur  made  by  the  Carthusian 
Monks  at  their  monastery.    So  far  as  it  embraced  the  notion  of  place^  the 
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description  was  not  of  a  district,  bat  of  the  monastery  of  the  order— the  abode 
of  the  monks-— and  the  term  in  its  entirety  pointed  to  production  by  the 

monks." 

In  Hamilton-Brown  Shoe  Co.  v.  Wolf  Brothers  &  Co.,  240  U.  S.  251, 
36  Sup.  Ct.  269,  60  L.  Ed.  629  (1916),  an  injunction  was  sought  to  re- 
strain infringement  of  an  alleged  trade-mark  for  shoes  consisting  of 
the  words  "The  American  Girl,"  by  the  use  of  the  words  ^'American 
Lady."  The  Circuit  Court  of  Appeals  in  the  Eighth  Circuit  held  that 
the  term  "The  American  Girl"  used  to  designate  women's  shoes  was 
a  geographical  and  descriptive,  rather  than  an  arbitrary  and  fanciful 
name,  and  was  not  the  subject  of  a  valid  trade-mark.  But  it  ordered 
an  injunction  to  issue  on  the  ground  of  unfair  competition.  165  Fed. 
413.  91  C.  C.  A.  363.  The  Supreme  Court  declared  that  it  did  not  re- 
gard the  words  "The  American  Girl"  as  used  by  the  complainant  in 
connection  with  the  manufacture  of  shoes  as  being  a  geographical  or 
descriptive  term.  "It  does  not  signify,"  said  the  court,  "that  the  shoes 
are  manufactured  in  America,  or  intended  to  be  sold  or  used  in  Amer- 
ica, nor  does  it  indicate  the  quality  or  characteristics  of  the  shoes.  In- 
deed, it  does  not,  in  its  primary  signification,  indicate  shoes  at  all.  It 
is  a  fanciful  designation,  arbitrarily  selected  by  complainant's  prede- 
cessors to  designate  shoes  of  their  manufacture."  It  held  that  the 
trade-mark  was  good  and  infringed,  and  that  the  injunction  should 
issue  on  that  ground  and  not  on  the  ground  of  unfair  competition.  The 
Chief  Justice  and  Mr.  Justice  Van  Devanter  dissented  on  the  ground 
diat  the  term  was  geographical  and  descriptive  and  not  subject  to  ex- 
clusive appropriation  as  a  trade-mark. 

We  shall  not  attempt  an  examination  of  all  the  cases  decided  in  which 
the  validity  of  geographical  terms  used  as  trade-marks  have  been  con- 
sidered, but  shall  refer  to  some  of  them. 

In  Coffman  v.  Castner,  87  Fed.  457,  31  C.  C.  A.  55,  the  Circuit  Court 
of  Appeals  in  the  Fourth  Circuit  said : 

"A  geographical  name  cannot  be  appropriated  to  the  exclusive  use  of  any 
person  or  company  as  a  trade-mark." 

In  Genesee  Salt  Co.  v.  Bumap,  73  Fed.  818,  20  C.  C.  A.  27,  the  Cir- 
cuit Court  of  Appeals  in  the  Sixth  Circuit  said  : 

**The  name  'Genesee/  when  used  in  connection  with  c<miplalnant's  salt,  ob- 
viously refers  to  the  place  of  its  production.  The  complainant  could,  there- 
fore, assert  no  trade-mark  property  in  it." 

In  Illinois  Watch-Case  Co.  v.  Elgin  National  Watch  Co.,  94  Fed. 
667,  35  C.  C.  A.  237,  the  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  said: 

''It  is  not  now  a  question  that  no  one  can  acquire  an  exclusiye  right  to  the 
use  of  geographical  names  as  trade-marks." 

In  Allen  B.  Wrisley  Co.  v.  Iowa  Soap  Co.,  122  Fed.  796,  59  C.  C. 
A.  54,  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  declared 
that— 

^Geographical  terms  and  words  in  common  use  to  designate  a  locality,  a 
country,  or  a  section  of  a  country,  cannot  be  monopolized  as  trade-marks." 
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And  the  same  court  had  previously  made  the  same  statement  in 
Shaver  v.  HeUer  &  Merz  Co.,  108  Fed.  821,  831,  48  C.  C.  A.  48,  65 
L.  R.  A.  878. 

In  La  Republique  Franqaise  v.  Saratoga  Vichy  Springs  Co.,  107  Fed. 
459,  46  C.  C.  A.  418,  65  L.  R.  A.  830  (1901),  this  court  said: 

"It  is  true  that  a  mere  geographical  name,  without  attending  facts  which 
have  caused  the  name  to  become  significant  of  a  particular  manufacture  and 
to  identify  the  manufacture  as  the  product  of  a  particular  person,  is  not  the 
subject  of  a  trade-mark." 

The  court  then  continued : 

"The  distinction,  however,  between  mere  names  of  a  locality  and  the  secon- 
dary signification  of  names  which  Identify  an  article  with  Its  manufacturer  or 
producer,  and  which  tell  the  public  that  an  article  so  produced  Is  of  singular 
excellence,  with  the  result  that  the  use  of  the  name  by  a  nonresident  producer 
Is  unfair  to  the  competitor  and  fraudulent  to  the  public,  has  been  long 
recognized." 

In  other  words,  if  a  geographical  term  acquires  a  secondary  mean- 
ing, there  may  be  a  remedy  under  the  doctrine  of  unfair  competition. 

In  Siegert  v.  Gandolfi,  149  Fed.  100,  79  C.  C.  A.  142,  this  court  held 
that  the  complainants  cQuld  not  obtain  a  monopoly  in  the  use  of  a  geo- 
graphical word  as  a  trade-mark.  An  injunction  was  issued,  but  it  went 
on  the  ground  of  unfair  competition. 

In  Wertheimer  v.  Batcheller  Importing  Co.,  185  Fed.  850  (1911), 
Judge  Lacombe,  sitting  in  the  Circuit  Court  for  the  Southern  District 
of  New  York,  granted  a  preliminary  injunction  preventing  the  defend- 
ant from  calling  its  product  "Poudre  de  Riz  de  Java,"  which  words 
constituted  the  complainant's  trade-mark.    The  court  said : 

**The  phrase  Toudre  de  Riz  de  Java*  is  apparently  no  more  a  statement 
that  the  rice  used  in  it  was  grown  on  the  Island  of  Java  than  the  use  of  the 
phrase  'Eau  de  Cologne'  imports  that  the  liquid  perfume  thus  designated  was 
made  at  Koln  am  Kheln.*' 

The  phrase  had  acquired  a  secondary  meaning.  And  the  case  may 
have  been  decided  under  the  principle  of  unfair  competition.  In  Stein 
&  Co.  V.  Liberty  Garter  Mfg.  Co.,  198  Fed.  959  (1912),  the  same  judge, 
sitting  in  the  District  Court,  granted  a  preliminary  injunction  against 
the  use  of  the  word  "French"  as  applied  to  garters,  and  in  doing -so 
declared  that  the  complainant  had  "shown  its  ownership  in  a  valid 
trade-mark  in  the  word  'Paris'  as  applied  to  garters."  But  as  the  cir- 
cumstances are  not  fully  disclosed  the  exact  signification  of  the  de- 
cision is  not  clearly  understood. 

In  1846,  Taylor  v.  Carpenter,  3  Story,  458,  the  plaintiffs  were  man- 
ufacturers in  Leicester,  England,  of  "Taylor's -Persian  Thread"  and 
had  established  agencies  in  New  York,  Boston,  and  other  places  in 
this  country,  for  the  sale  of  their  threads.  They  complained  that  the 
defendant  imitated  their  names,  trade-marks,  and  labels,  and  asked 
for  an  injunction.    Judge  Story  granted  the  injunction,  saying: 

"I  have  not  the  slightest  doubt.  In  the  present  case,  that  a  perpetual  in- 
junction ought  to  be  granted." 

Nothing  was  said  either  upon  the  argument  or  in  the  opinion  as 
to  the  use  of  a  geographical  term  as  a  trade-mark.    The  case  appears 
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to  have  been  one  of  unfair  competition,  although  the  exact  ground  upon 
which  it  was  decided  is  not  disclosed. 

In  1844  the  same  parties  had  been  before  Chancellor  Walworth  in 
New  York,  and  he  granted  an  injunction,  but  did  not  discuss  the  ques- 
tion whether  a  geographical  name  could  be  used  as  a  trade-mark.  Tay- 
lor V.  Carpenter,  11  Paige  (N.  Y.)  292,  42  Am.  Dec.  114.  The  case 
was  carried  to  the  Court  for  the  Correction  of  Errors  (2  Sandf .  Ch. 
604),  where  it  was  affirmed,  but  without  discussion  as  to  the  validity 
of  a  trade-mark  consisting  of  a  geographical  name. 

In  Walter  Baker  &  Co.  v.  Baker  (C.  C.)  77  Fed.  181,  the  words  "Ger- 
man Sweet  Chocolate"  were  held  to  be  a  valid  trade-mark  and  infring- 
ed by  the  words  "Germania  Sweet  Chocolate."  The  case  was  decided 
by  a  judge  sitting  in  the  Circuit  Court  for  the  Western  District  of 
Virginia.  The  objection  was  made  that  the  word  "German,"  the  name 
of  the  individual  manufacturer,  was  also  a  geographical  name,  but  the 
court  disregarded  the  objection,  saying:  "It  is  the  name  of  an  indi- 
vidual, adopted  as  an  arbitrary  or  fancy  name." 

In  Wolfe  V.  Goulard,  18  How.  Prac.  (N.  Y.)  64,  "Schiedam  Schnapps" 
was  held  not  to  be  a  good  trade-mark ;  "Schiedam"  being  the  name  of 
a  town  in  Holland,  and  "Schnapps"  being  adopted  from  the  German 
language  meaning  a  dram.  The  plaintiff  used  the  words  to  designate 
the  liquor  which  he  sold. 

In  Lea  v.  Wolf,  13  Abb.  Prac.  N.  S.  (N.  Y.)  389,  it  was  held  that 
"Worcestershire  Sauce,"  "Worcestershire"  being  the  name  of  the 
place  where  the  plaintiff  had  carried  on  the  business  for  30  years,  was 
not  a  valid  trade-mark,  and  Ingraham,  D.  J.,  said  that — 

"The  whole  course  of  authority  on  this  subject  Is  uniform  against  the  right 
of  any  party  to  obtain  a  trade-mark  by  such  words." 

The  injunction  was  denied.  On  appeal  to  the  General  Term  of  the 
Supreme  Court  the  injunction  was  ordered,  the  court  saying  that — 

"Where  words,  and  the  allocation  of  words,  have,  by  long  use,  become 
known  as  designating  the  article  of  a  particular  manufacturer,  he  acquires  a 
right  to  them,  as  a  trade-mark,  which  competing  dealers  cannot  fraudulently 
invade."    Abb.  Prac.  N.  S.  (N.  Y.)  vol.  15,  p.  3. 

In  Newman  y.  Alvord,  51  N.  Y.  189,  10  Am.  Rep.  588  (1872),  the 
right  of  the  plaintiff  to  use  the  word  "Akron**  as  a  trade-mark  in  con- 
nection with  the  production  and  sale  of  cement  was  before  the  court. 
It  was  held  that  as  against  the  defendants  the  plaintiff  had  the  right 
to  the  exclusive  use  of  the  word.  The  court  thought  that  it  was  un- 
necessary to  show  that  the  plaintiff  had  the  exclusive  right  to  the  word ; 
that  it  was  enough  if  he  had  an  exclusive  right  as  against  the  defend- 
ant. The  case  is  usually  understood  to  have  been  decided  on  the  prin- 
ciple of  tmfair  competition. 

In  Kayser  &  Co.  v.  Italian  Silk  Underwear  Co.,  160  App.  Div.  607, 
146  N.  Y.  Supp.  22  (1914),  an  injunction  issued  to  protect  the  trade- 
mark "Italian"  as  applied  to  silk  underwear,  the  court  holding  thai 
the  word  had  acquired  a  secondary  meaning.    Neither  plaintiff  nor  de- 
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fendant  used  any  Italian  silk  in  the  manufacture  of  the  underwear. 
The  case  was  decided  as  one  of  unfair  competition. 

In  Phenix  Cheese  Co.  v.  Kirp,  176  App.  Div.  735,  164  N.  Y.  Supp. 
71  (1917),  the  court  issued  an  injunction  to  protect  the  name  "Philadel- 
phia Cream  Cheese,"  and  the  defendants  were  restrained  from  using- 
those  words.  The  court  thought  the  name  had  acquired  a  secondary 
meaning,  and  the  injunction  went  on  the  groiind  of  unfair  competition. 

The  objection  to  the  use  of  a  geographical  name  as  a  trade-mark  is 
twofold : 

(1)  It  does  not  indicate  the  origin,  manufacture,  or  ownership  of 
the  goods. 

(2)  There  can  be  no  exclusive  right  to  make  use  of  it  as  any  other 
manufacturer  or  trader  from  the  same  country  or  section  of  the  coun- 
try has  an  equal  right  to  use  it. 

Thus  in  the  English  Court  of  Chancery  Vice  Chancellor  Wood  de- 
clared that,  if  the  first  importer  of  wine  from  Burgundy  called  it  ''Bur- 
gundy," he  could  not  prevent  anybody  else  from  calling  a  wine  pro- 
duced in  Burgundy  by  the  name  of  the  place  from  which  it  was  im- 
ported, although  he  had  stamped  "Burgtmdy"  on  his  corks  for  20 
years.  McAndrew  v.  Bassett,  4  De  G.  J.  &  S.,  380.  This  rests  upon 
the  principle  that  no  person  has  the  right  to  the  exclusive  use  of  a 
mark  which  is  of  such  a  character  that  others  may  employ  it  with  equal 
truth.  It  was  for  that  reason  that  the  word  "Lackawanna"  as  applied 
to  coal  was  not  a  good  trade-mark  for  any  one  whose  coal  came  from 
the  "Lackawanna  Valley"  could  truthfully  designate  and  sell  his  coal 
as  "Lackawanna  Coal." 

That  there  may  be  exceptions  to  the  rule  that  a  geographical  word 
cannot  be  a  valid  trade-mark  is  conceded.  If  one  should  own  the  only 
coal  mine  situated  in  a  place  and  should  give  his  coal  the  name  of 
that  place,  there  is  no  reason  why  the  name  should  not  be  recognized 
as  a  valid  trade-mark.  Newman  v.  Alvord,  51  N.  Y.  189,  193,  10  Am. 
Rep.  588.  Upon  that  principle  was  decided  Congress  &  Empire  Spring 
Co.  V.  High  Rock  Congress  Spring  Co.,  45  N.  Y.  291,  6  Am.  Rep.  82, 
as  the  plaintiflf  owned  the  sole  place  where  the  water  was  found  so 
that  none  other  could  use  the  trade-mark  with  truth.  And  this  doc- 
trine was  recently  recognized  in  Manitou  Springs  Mineral  Water  Co. 
V.  Schueler,  239  Fed.  593,  152  C.  C.  A.  427  (1917). 

The  courts,  too,  have  sometimes  justified  a  purely  arbitrary  use  of 
a  geographical  name  where  such  use  could  not  possibly  mislead  or  de- 
ceive any  one.  Thus  in  Fleischman  v.  Shuckmann,  62  How.  Prac.  (N. 
Y.)  92  (1881)  Judge  Van  Vorst  sitting  in  the  Supreme  Court  of  New 
York,  Special  Term,  held  that  a  manufacturer  of  bread  in  New  York 
City  had  clearly  a  right  to  call  it  by  way  of  distinction  "Vienna  Bread,'* 
and  an  injunction  was  ordered  restraining  the  defendant  from  apply- 
ing the  word  "Vienna"  to  baked  articles.  The  argument  was  advanced 
by  the  defendant  that  the  plaintiff  could  have  no  exclusive  right  to  the 
use  of  the  name  of  the  capital  of  Austria,  as  a  trade-mark.  But  the 
court  rejected  it,  saying  that  as  a  mark  for  bread  it  was  purely  arbi- 
trary and  in  no  manner  descriptive  either  of  the  ingredients  or  quality 
of  the  article.    No  deception  was  practiced  by  its  use  "because  the  place 


Digitized  by  CjOOQ iC 


SGANDIKAVIA  BELTING  GO.  Y.  ASBESTOS  A  BUBBBB  WOBK8         101 

of  its  manufacture  is  given  and  it  is  known  that  bread  cannot  be  im- 
ported from  abroad  for  use  here."  In  the  course  of  his  opinion  Judge 
Van  Vorst  said : 

"I  presume  that  a  bnker  In  Paris  or  Vienna  could  manufacture  bread  there 
and  Introduce  it  under  the  name  of  'New  York  bread*  and  use  It  arbitrarily, 
and  be  protected  under  the  laws  of  their  country  if  he  waa  first  to  apply 
•New  York'  In  such  connection." 

And  where  a  dentist  in  St.  Louis  placed  over  his  office  the  words 
"New  York  Dental  Rooms,"  the  court  held  that  he  had  a  proprietary 
right  in  the  title  "New  York,"  as  no  one  would  understand  that  the 
business  was  done  in  the  city  or  state  bearing  the  name  used,  or  that 
either  of  those  geographical  divisions  was  in  any  way  connected  with  it. 
Sanders  v.  Utt,  16  Mo.  App.  322.  But  the  use  of  the  name  "Scandi- 
navia" in  connection  with  either  the  manufacture  or  the  sale  of  belting 
does  not  come  within  either  of  these  two  exceptions. 

[4]  That  geographical  names,  primarily  indicative  of  place,  often 
acquire  a  secondary  signification  indicative  of  the  name  of  the  manu- 
facturer or  seller,  and  the  excellence  of  the  thing  manufactured  or 
sold,  and  which  enables  the  manufacturer  or  seller  to  assert  an  ex- 
clusive right,  is  familiar  learning  supported  by  a  long  line  of  decisions. 
And  that  the  trade-mark  herein  involved  has  acquired  such  a  secondary 
meaning  cannot  be  disputed  upon  this  record.  But  the  fact  that  the 
geographical  term  has  come  to  have  a  secondary  meaning  does  not,  in 
file  opinion  of  the  court,  constitute  it  a  valid  trade-mark  at  common 
law.  The  writer  understands  the  law  to  be  that  geographical  names  do 
not  constitute  a  valid  trade-mark  at  common  law  unless  they  have  been 
selected,  used,  and  appropriated  under  such  special  circumstances  as 
to  point  distinctively  to  origin  or  ownership.  In  Baglin  v.  Cusenier 
Co.,  supra,  the  trade-mark  "Chartreuse"  was  not  merely  a  regional 
name,  but  it  was  peculiarly  the  designation  of  the  monks  (221  U.  S. 
592,  31  Sup.  Ct.  669,  55  L.  Ed.  863),  and  the  term  pointed  to  the  liqueur 
manufactured  by  the  monks.  This  led  the  court  to  say  that  the  term 
as  applied  to  the  liqueur  could  not  be  regarded  in  a  proper  sense  as 
geographical.  We  may  observe  in  passing  that  the  court  in  its  opinion, 
written  by  Mr.  Justice  Hughes,  mentions  the  fact  that  it  was  insisted 
at  the  argimient  that  the  word  did  not  constitute  a  valid  trade-mark 
so  that  at  the  most  the  question  could  be  one  only  of  unfair  competi- 
tion. The  court  did  not  say  that  such  a  conclusion  would  not  follow 
from  such  a  premise,  but  denied  the  premise.  If  it  had  denied  the  con- 
clusion, the  claim  that  a  geographical  term  becomes  a  valid  technical 
trade-mark  at  common  law  when  it  acquires  a  secondary  meaning  in- 
dicating origin  or  ownership  would  have  become  the  established  law 
so  far  as  the  federal  courts  are  concerned,  but  we  are  unable  to  find 
any  such  doctrine  enunciated  in  any  decision  that  court  has  made.  In 
the  absence  of  any  such  authoritative  statement,  the  court  holds  that 
the  geographical  term  "Scandinavia"  is  an  invalid  trade-mark  at  com- 
mon law  as  indicating  the  notion  of  place  and  not  that  of  origin  and 
ownership.  And  see  Manito»i  Springs  Mineral  Water  Co.  v.  Schueler, 
239  Fed.  593,  601,  152  C.  C  A.  427. 
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[6]  The  question  then  arises  whether  we  must  regard  "Scandinavia" 
as  a  geographical  term  or  whether  we  are  at  liberty  to  regard  it  as  hav- 
ing been  applied  in  an  arbitrary  or  fanciful  sense  and  on  that  ground 
can  sustain  it  as  a  valid  trade-mark.  For  a  word  in  common  use  but 
applied  in  an  arbitrary  or  fanciful  sense  may  be  a  good  trade-mark. 
But  in  1887  in  a  case  in  England  before  the  Court  of  Appeal  where 
the  question  was  whether  the  name  of  a  place,  "Melrose,"  could  be 
registered  as  a  trade-mark.  Cotton,  L.  J.,  said : 

"We  were  asked  by  the  Attorney  General  ♦  ♦  •  to  hold  that  no  geo- 
graphical expression  can  come  within  the  description  in  section  64  •  •  ♦ 
as  a  *fancy  word  or  words  not  in  common  use.*  In  my  opinicm  that  would  be 
wrong.  I  do  not  think  one  could  say  tliat  no  geographical  term  could  possibly 
be  a  *fancy  word  or  words'  as  applied  to  a  particular  article.*' 

He  declared  that  to  be  a  fancy  word  the  word  must  be  one  "which 
obviously  cannot  have  reference  to  any  description  or  designation  of 
where  the  article  is  made  or  of  what  character  it  is."  And  that  it  is 
not  enough  that  it  should  be  shown  by  evidence  that  it,  in  fact,  has  no 
such*  reference,  and  the  incorrect  or  inappropriate  user  of  a  word  which 
is  descriptive  does  not  make  it  a  fancy  word.  "We  ought  not  to  con- 
sider" he  said,  **what  the  result  is  when  that  evidence  is  given,  but 
ought  to  consider  whether,  from  the  name,  and  from  the  description 
of  the  article  to  which  it  is  applied,  it  is  obvious,  that  is  to  say,  wheth- 
er any  ordinary  person  would  understand,  that  the  name  could  not  be 
intended  to  designate  the  place  where  this  was  produced."  In  re  Van 
Duzer's  Trade-Mark,  L.  R.  34  C.  D.,  623.  We  think  in  accordance 
with  the  views  above  expressed  that  we  are  not  at  liberty  to  regard 
the  term  "Scandinavia"  as  having  been  used  in  a  fanciful  sense,  even 
though  it  should  appear  from  the  evidence  that  the  word  was  not  adopt- 
ed to  signify  the  place  of  manufacture,  or  the  place  from  which  the  ma- 
terials were  brought,  or  any  process  of  manufacture  peculiar  to  Scan- 
dinavian countries. 

[6,7]  It  appears,  however,  that  the  plaintiff  registered  the  trade- 
mark under  the  Act  of  Congress  of  February  20,  1905,  c.  592,  33  Stat. 
724,  U.  S.  Comp.  Stat.  Ann.  1916,  vol.  9,  p.  10645.  That  act  does  not 
prescribe  what  may  be  valid  trade-marks,  but  simply  permits  the  reg- 
istration of  trade-marks,  and  such  registration  in  no  way  validates  a 
trade-mark  which  was  not  previously  valid,  subject  to  an  exception  in 
what  is  known  as  the  "Ten  Years'  Clause,"  which  will  be  considered 
later.  The  act  provides  that  "the  owner  of  a  trade-mark  used  in  com- 
merce with  foreign  nations,  or  among  the  several  states,  or  with  In- 
dian tribes,"  may  obtain  registration  for  such  trade-mark  by  comply- 
ing with  the  requirements  of  the  act  provided  such  owner  is  domiciled 
in  the  United  States  or  resides  in  a  foreign  country  which  affords  simi- 
lar privileges  to  the  citizens  of  the  United  States.  And  before  con- 
sidering the  effect  of  this  registration  we  may  remark  in  passing  that 
the  use  of  the  word  "Scandinavia'*  as  a  trade-mark  for  the  particular 
species  of  belting  manufactured  in  England  by  the  plaintiff's  predeces- 
sors did  not  preclude  the  protection  of  the  trade-mark  in  the  courts  of 
this  country  in  so  far  as  the  goods  to  which  it  applied  were  sold  here. 
In  Kidd  v.  Johnson,  100  U.  S.  617,  619,  25  L.  Ed.  769,  the  court  de- 
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dared  that  the  right  to  use  a  trade-mark  extends  ever)nvhere.  And 
in  Hanover  Milling  Co.  v.  Metcalf ,  240  U.  S.  403,  416,  36  Sup.  Ct.  357, 
60  L.  Ed.  713,  this  doctrine  is  explained  and  qualified,  and  the  court 
cites  with  approval  the  following  statement  made  by  the  court  below 
(208  Fed.  519,  125  C.  C.  A.  51,  L.  R.  A.  1916D,  136): 

"Since  it  Is  the  trade,  and  not  the  mark,  that  Is  to  be  protected,  a  trade-mark 
acknowledges  no  territorial  boundaries  of  municipalities  or  states  or  nations, 
tmt  extends  to  every  market  where  the  trader's  goods  have  become  known 
and  identified  by  his  use  of  the  mark.  But  the  mark,  of  itself,  cannot  travel 
to  markets  where  there  is  no  article  to  wear  the  badge  and  no  trader  to  ofCer 
the  arUde." 

There  is,  of  course,  no  question  but  that  the  English  owner  of  the 
trade-mark,  if  it  had  not  assigned  its  rights  to  use  it  in  this  country 
to  the  complainant,  might  have  registered  the  trade-mark  under  the 
act  of  Congress,  as  it  had  made  exclusive  use  of  it  in  England  for  al- 
most forty  years.  But  the  question  is  whether  the  plaintiif  was  en- 
titled to  register  it  in  its  own  name  as  owner.  The  defendant  asserts 
that  it  had  no  such  rig^t  and  that  it  has  perpetrated  a  fraud,  in  that 
it  represented  that  it  was  the  owner  and  failed  to  disclose  its  relations 
with  the  Scandinavia  Company,  Limited,  of  England,  which  was  in 
fact  the  owner.  The  questions  now  to  be  considered,  therefore,  are 
whether  the  plaintiflF  was  entitled  to  register  the  trade-mark,  and,  if  it 
was,  what  is  the  effect  of  the  registration  upon  the  plaintiff's  rights? 

[1]  The  plaintiff  and  the  owners  of  the  trade-mark  in  England  en- 
tered into  an  agreement  of  May  24,  1904,  in  which  the  latter  company 
agreed  to  sell  its  belting  to  the  plaintiff  at  prices  which  were  to  be  de- 
termined from  time  to  time  and  to  no  other  party  in  the  United  States 
for  a  period  of  10  years.  That  agreement  said  nothing  as  to  the 
trade-mark.  A  second  agreement  was  entered  into  between  the  same 
parties  in  May,  1907.  The  second  agreement  expressly  cancels  the 
contract  of  May  24,  1904,  and  provides  3iat  the  English  company  "cove- 
nants and  agrees  not  to  sell,  rent  or  consign  its  belting  to  any  party, 
person,  firm  or  corporation  other  than  said  second  party  (the  plaintiff 
herein),  for  use,  rental,  sale  or  resale  in  the  United  States  of  America." 
It  also  contains  a  covenant  which  reads : 

"(5)  Said  first  party  (the  English  company)  further  covenants  and  agrees 
that  the  said  second  party  shall  have  the  exclusive  use  in  said  United  States 
of  America  of  any  and  all  trade-marks  and  (or)  trade-names  connected  with 
its  belting  or  used  by  said  first  party  in  the  marketing  of  the  same." 

And  it  provided  that  the  agreement  should  cease  and  terminate  on 
May  24,  1934.  This  agreement  made  in  effect  the  plaintiff  the  ex- 
clusive agent  of  the  English  company  for  the  sale  of  its  goods  in  the 
United  States,  and  it  gave  the  plaintiff  the  exclusive  use  of  its  trade- 
mark in  this  country  until  1934.  So  that  the  question  is  whether  this 
made  the  plaintiff  the  "owner"  of  the  trade-mark  for  registration  pur- 
poses under  the  statute.  In  Saxlehner  v.  Eisner  &  Mendelson  Co.,  179 
U.  S.  19,  21  Sup.  Ct.  7,  45  L.  Ed.  60,  Saxlehner,  a  resident  of  Hun- 
gary, had  agreed  with  the  Apollinaris  Company  of  London  that  the 
latter  should  have  the  exclusive  right  to  sell  Hunyadi  water  in  Great 
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Britain  and  the  United  States,  and  the  court  thought  that  the  agree- 
ment did  not  constitute  the  company  Saxlehner's  agent,  and  that  the 
company  had  no  power  to  bind  Saxlehner  by  its  conduct  or  its  ad- 
missions as  respects  his  trade-mark.  But  the  agreement  between  the 
ApoUinaris  Company  and  Saxlehner  differed  essentially  from  the 
agreement  in  the  case  under  consideration.  In  that  case  no  agreement 
was  made  as  to  the  trade-mark,  and  the  company  reserved  the  right 
to  cancel  the  contract  upon  notice.  In  this  case  the  right  to  the  ex- 
clusive use  of  the  trade-mark  in  the  United  States  is  expressly  granted 
and  no  right  to  cancel  the  contract  existed  in  either  party.  -Ajid  in  the 
bill  of  complaint  in  this  case  it  is  alleged  that  the  plaintiff  was  the  agent 
for  the  English  company  for  the  sale  of  its  goods  in  the  United  States 
and  the  agency  is  conceded.  In  Saxlehner  v.  Eisner  &  Mendelson  Co. 
supra,  the  plaintiff  himself  registered  his  trade-mark  in  this  country  as 
unquestionably  he  had  a  right  to  do.  That  the  English  company  had 
the  right  in  this  case  to  transfer  for  a  period  of  years  to  the  plaintiff 
whatever  right  in  its  trade-mark  it  possessed,  and  that  the  plaintiff 
could  protect  its  right  is  clear.  Estes  v.  Williams  (C.  C.)  21  Fed.  189. 
The  word  "owner"  varies  in  its  significance  according  to  context 
and  subject-matter  and  when  found  in  statutes  is  "given  the  widest 
variety  of  construction."  Peterson  v.  Johnson,  132  Wis.  280,  282,  111 
N.  W.  659.  In  America  Woolen  Co.  v.  Town  of  North  Smithfield, 
29  R.  I.  93,  94,  69  Atl.  293  (16  Ann.  Cas.  1227),  the  court  comments 
on  "the  versatility  of  the  word  to  suit  the  circumstances  in  which  it  is 
used,"  and  declared  that  the  word  is  not  "a  technical  term,  but  one  of 
wide  application  in  various  connections."  In  Carter  v.  Bolster,  122  Mo. 
App.  135,  141,  98  S.  W.  105,  106,  the  court  says: 

**The  word  'property,*  as  well  as  *owner,*  may  be  used  to  convey  a  meaning 
sometimes  broad  and  sometimes  quite  restricted.  In  its  general  and  com- 
monly accepted  sense,  ownership  and  property  would  necessarily  Imply  the 
power  of  sale — ^Jus  dispouendi.  ♦  •  ♦  Doubtless  it  may  and  is  frequently 
used  In  a  more  restricted  sense." 

[9]  It  is  an  established  rule  governing  the  construction  of  statutes 
that  they  are  to  have  a  rational  and  sensible  interpretation.  The  ob- 
ject which  the  legislative  body  sought  to  attain  and  the  evil  which  it 
endeavored  to  remedy  may  always  be  considered  to  ascertain  its  inten- 
tion and  to  interpret  its  act.  United  States  v.  Ninety-Nine  Diamonds, 
139  Fed.  961,  72  C.  C.  A.  9,  2  L.  R.  A.  (N.  S.)  185.  And  in  Max- 
well on  the  Interpretation  of  Statutes  (4th  Ed.)  p.  101,  the  rule  is  laid 
down  that — 

**Even  where  tbe  usual  meaning  of  the  language  falls  short  of  the  whole 
object  of  the  Legislature,  a  more  extended  meaning  may  be  attributed  to  it, 
if  fairly  susceptible  of  it." 

The  exact  meaning  of  the  term  "owner"  as  used  in  the  statute  tm- 
der  consideration  does  not  appear  to  have  been  determined.  In  Gretsch 
Mfg.  Co.  V.  Schoening,  6  T.  M.  Rep.  224  (S.  D.  N.  Y.  1916),  Muel- 
ler in  Germany  gave  Schoening  in  the  United  States  the  exclusive  agen- 
cy to  import  and  sell  the  violin  strings  made  in  Germany  by  Mueller 
and  identified  by  his  trade-mark  "Eternelle."    Schoening  registered  the 


Digitized  by  CjOOQiC 


SCANDINAyiA  BELTING  OO.  Y.  ASBESTOS  A  RUBBER  WORKS        105 

mark  in  the  United  States  under  die  act  of  1905  relying  upon  his  agen- 
cy  agreement.  The  District  Judge  (Judge  Hough)  held  the  registra- 
tion valid,  stating  that  he  perceived  no  objection  to  Schoening's  regis- 
tering Mueller's  trade-mark  as  long  as  Mueller  gave  to  him  a  monopoly 
of  his  (Mueller's)  business  in  America.    He  said : 

**The  very  object  of  the  contract  between  Schoening  and  Mu^er  was  to 
carve  out  of  Mueller's  business  a  portion  thereof  and  confer  It  upon  Schoen- 
ing, and  It  seems  to  me  to  necessarily  follow  from  •that  business  arrangement 
between  these  two  men  that  when  Schoening  had  the  business  he  had  the  right 
to  protect  it  pursuant  to  the  act  of  1906." 

The  lower  court  entered  an  order  granting  a  preliminary  injunction 
requiring  Schoening  to  withdraw  his  notice  of  ownership  of  the  trade- 
mark "Etemelle"  filed  with  the  Department  of  the  Treasury  so  far 
as  it  applied  to  violin  strings  manufactured  under  that  name  by  Muel- 
ler in  Germany.  That  case  was  brought  into  this  court  on  appeal.  238 
Fed.  780,  151  C.  C.  A.  630.  In  affirming  that  order  this  court,  speak- 
ing through  Judge  Ward,  said : 

"We  assume  that  Schoening  has  a  vaUd  trade-mark,  even  if  he  does  not 
manufacture  the  strings.'' 

Counsel  for  plaintiff  in  the  case  now  under  consideration  under- 
stands from  the  statement  above  quoted  that  this  court  decided  that 
Schoening  had  the  right  to  register  his  trade-mark.  In  this  he  is  mis- 
taken, for  the  order  entered  below  was  right  whether  Schoening^s  reg- 
istration was  valid  or  invalid,  and  all  that  was  meant  was  that,  con- 
ceding for  the  purposes  of  the  argiunent  that  his  trade-mark  was  valid, 
the  injunction  was  nevertheless  properly  ordered  to  issue  against  him. 
But  in  the  case  now  before  us  this  court  holds  that  one  who  has  the 
exclusive  right  to  use  a  trade-mark  in  the  United  States  has  such  a 
special  ownership  therein  as  entitles  him  to  its  registration  during  the 
period  of  his  exclusive  use.  "Ownership"  is  the  right  by  which  a  thing 
belongs  to  some  one  in  particular  to  the  exclusion  of  all  others.  And 
the  right  to  the  exclusive  use  of  this  trade-mark  in  this  country  was 
in  this  plaintiff  for  a  period  of  27  years  or  7  years  beyond  the  regis- 
tration period  fixed  by  the  statute.  To  say  that  the  relaticm  which  ex- 
isted between  the  English  and  the  American  company  was  that  of  agen- 
cy does  not  help  the  defendant,  for  if  it  be  conceded  *that  the  relation 
is  that  of  agency  it  must  also  be  conceded  that  it  is  an  agency  coupled 
with  an  interest,  and  the  right  to  the  exclusive  use  is  one  which  cannot 
be  withdrawn,  and  an  interest  sufficient  to  prevent  revocation  is  suffi- 
cient to  make  the  plaintiff  such  a  special  "owner"  of  the  trade-mark 
as  entitled  it  to  register  the  same  under  the  provisions  of  the  act.  To 
hold  that  one  who  has  the  exclusive  right  to  use  a  trade-mark  has  no 
right  to  have  it  registered  under  the  act  would  be,  in  our  opinion,  sub- 
versive of  the  policy  and  intent  of  the  statute. 

If  A.,  the  owner  of  an  English  trade-mark,  assigns  the  exclusive 
use  of  it  in  the  United  States  for  a  period  of  years  to  B.,  and  C.  in- 
fringes, the  party  damaged  is  B.,  and  he  is  the  party  entitled  to  sue 
for  and  to  recover  the  damages,  and  not  A.  And  we  are  not  prepared 
to  hold  that  Congress  did  not  intend  to  give  B.  the  right  to  protect 
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his  trade-mark  by  registration  under  the  act  unless  we  are  compelled 
to  that  conclusion  by  the  wording  of  the  statute.  And  as  we  read  the 
statute  we  think  it  was  intended  that  one  who  has  the  exclusive  use  of 
a  trade-mark  in  this  country  is  the  "owner"  of  the  trade-mark  for  the 
purposes  of  registration  and  protection  thereunder  during  the  period 
within  which  he  has  such  right  to  the  exclusive  use. 

It  is  not  necessary  to  say,  and  we  express  no  opinion  upon  the  ques- 
tion, whether  the  English  owner  of  the  trade-mark  could,  if  it  had 
elected  to  do  so,  have  registered  this  trade-mark  at  any  time  during 
the  period  within  which  the  right  to  the  exclusive  use  was  in  another. 
But  we  may  call  attention  to  the  fact  that,  if  the  English  owner  should 
make  application  to  register  the  trade-mark  at  any  time  after  it  had 
granted  the  exclusive  use  to  the  plaintiff,  it  would  be  obliged  to  file 
along  with  its  application  a  written  declaration  and  to  verify  it  stating : 

"That  no  other  person,  flrm,  corporation,  or  association,  to  the  best  of  the 
applicant's  knowledge  and  belief  has  the  right  to  use  such  trade-mark  in  the 
United  States,  either  in  the  identical  form  or  in  such  near  resemblance  there- 
to as  might  be  calculated  to  deceive."  U.  S.  Compiled  Statutes  (Compact 
Edition)  1918,  p.  1533,  S  9487. 

In  concluding  this  particular  phase  of  the  subject  we  may  observe 
that  the  English  company  in  its  assignment  to  the  plaintiff  of  the  ex- 
clusive right  to  the  use  of  the  trade-mark  in  this  country  did  not  in 
terms  restrict  its  use  to  goods  manufactured  by  it  in  England,  and  that 
in  this  court  it  was  argued  that  the  plaintiff  had  thereby  acquired  the 
right  to  use  the  mark  on  belting  obtained  by  it  from  any  source  what- 
ever, whether  English,  French,  domestic,  or  otherwise.  Under  the  law 
of  both  countries  a  trade-mark  is  not  the  subject  of  property  ex- 
cept in  connection  with  an  existing  business.  The  plaintiff  obtained 
no  right  in  the  mark  otherwise  than  with  reference  to  its  trade.  The 
right  to  use  the  mark  in  this  country  was  a  right  to  use  it  as  applied 
to  the  goods  which  the  plaintiff  manufactured  or  otherwise  acquired 
and  sold.  The  function  of  the  trade-mark  being  to  identify  either 
origin  or  ownership,  it  may  be  that  the  plaintiff  acquired  a  right  to  use 
the  mark  on  any  belting  it  owned,  from  whatever  source  obtained. 
That  question  is  not  here  and  is  not  decided.  If  the  plaintiflf  did  ac- 
quire that  right,  it  would  afford  a  conclusive  reason  for  holding  that 
the  plaintiff  had  such  ownership  of  the  trade-mark  in  the  United  States 
as  entitled  it  to  its  registry. 

[10]  We  come  next  to  consider  the  effect  the  registration  of  the 
trade-mark  has  ufKjn  the  plaintiff's  rights.  The  act  contains  in  section 
5  an  important  provision  which  reads  as  follows : 

"And  provided  further,  that  nothing  herein  shall  prevent  the  registration 
of  any  mark  used  by  the  applicant  or  his  predecessors,  or  by  those  tronk 
whom  title  to  the  mark  is  derived,  in  commerce  with  foreign  nations  and 
among  the  several  states,  or  with  Indian  tribes,  which  was  in  actual  and  ex- 
clusive use  as  a  trade-mark  of  the  applicant  or  his  predecessors  from  whom 
he  derived  title  for  ten  years  next  preceding  the  passage  of  this  act." 

If  therefore  the  plaintiflf  has  shown  an  actual  and  exclusive  use  of 
the  word,  for  10  years  next  preceding  the  passage  of  the  act,  by  it- 
self or  its  predecessors  from  whom  it  derived  title,  the  above  provi- 
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5ion  would  entitle  it  to  the  protection  of  the  word  "Scandinavia"  as  a 
trade-mark  without  regard  to  whether  it  is  or  not  a  "merely  geographi- 
<al"  term.  The  purpose  of  the  above  proviso,  as  this  court  declared  in 
Thaddeus  Davids  Co.  v.  Davids,  178  Fed.  801,  102  C.  C.  A.  249,  was 
to  permit  the  registration  of  marks  not  amounting  to  technical  trade- 
marks where  they  had  been  exclusively  used  as  such  for  more  than  10 
years  prior  to  the  passage  of  the  act  and  in  which  the  user  had  there- 
hy  acquired  property  rights.  The  case  was  affirmed  upon  that  point 
in  233  U.  S.  461,  34  Sup.  Ct.  648,  58  L.  Ed.  1046,  Ann.  Cas.  1915B, 
322.  See  to  the  same  effect  Manitou  Springs  Mineral  Water  Co.  v. 
Schueler,  239  Fed.  593,  152  C.  C.  A.  427;  Merriam  Co.  v.  Syndicate 
Publishing  Co.,  237  U.  S.  618,  35  Sup.  Ct.  708,  59  L.  Ed.  1148;  Coca- 
Cola  Co.  V.  Nashville  Syrup  Co.  (D.  C.)  200  Fed.  153;  s.  c,  200  Fed. 
157.  The  testimony  shows  that  the  word  "Scandinavia"  has  been  used 
in  this  country  as  a  trade-mark  upon  belting  manufactured  in  England 
for  the  plaintiff  and  its  predecessors  and  sold  here  under  that  name  in 
1892,  or  for  13  years  prior  to  the  passage  of  the  act,  and  that  the  sale 
under  that  name  has  been  continuous  in  this  country  ever  since  by  the 
plaintiff  and  its  predecessors  in  title.  Paragraph  5  of  the  bill  of  com- 
plaint avers  that  in  January,  1892,  Beach  &  Co.  obtained  from  the 
English  company  "the  exclusive  agency  for  the  importation  and  sale" 
in  3ie  United  States  of  the  belting  manufactured  by  it,  and  that  it  con- 
tinued "importing  and  selling  such  goods  under  the  trade-mark  *  Scan- 
dinavia' until  in  or  about  September  1899."  Paragraph  6  avers  that 
in  September,  1899  the  Beach  &  Treiber  Company  "succeeded  to  the 
business,  good  will,  and  trade-mark  rights  of  said  Beach  &  Co.  in 
the  importation  and  sale  of  said  Scandinavia  belting,"  and  that  it 
continuously  carried  the  business  on  until  May  18,  1904.  And  para- 
graph 7  avers  that  the  plaintiff  "succeeded  to  the  business,  good  will, 
and  trade-mark  rights  of  the  said  Beach  &  Treiber  Company  pertain- 
ing to  the  importation  and  sale  of  the  said  belting."  And  there  ap- 
pears in  the  record  a  stipulation,  signed  by  counsel  for  both  parties  to 
this  suit,  that  the  above  averments  may  be  received  with  the  same 
force  and  effect  as  though  proven  by  competent  evidence.  We  are 
therefore  to  proceed  upon  the  assumption  that  competent  evidence 
shows  that  from  1892  to  1904  the  plaintiff's  predecessors  made  use  of 
the  word  "Scandinavia"  as  a  trade-mark,  and  that  the  plaintiff  then 
succeeded  to  their  rights  in  the  use  of  that  word.  In  what  manner 
the  plaintiff  succeeded  to  their  rights  the  paragraphs  of  the  bill  agreed 
to  in  the  stipulation  do  not  disclose,  and  with  that  we  are  not  now  con- 
cerned. 

The  question  then  becomes  important,  whether  this  use  of  the  word 
"Scandinavia"  in  the  United  States  as  a  trade^mark  for  10  years  prior 
to  the  passage  of  the  act  was  an  exclusive  use.  The  following  excerpt 
from  the  record  gives  the  testimony  of  a  witness  who  stated  that  he 
had  been  engaged  for  34  years  in  the  manufacture  and  sale  of  cot- 
ton belting: 

•*Q.  What  kind  of  belting  have  you  known  for  the  past  35  years  associated 
irith  the  name  *  Scandinavia*?     A.  Only  one  manufacturer  u^ed  that  name. 
•*g.  Who  is  that?    A.  The  Scandinavia  Belting  Company." 
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And  asked  how  generally  "Scandinavia"  belting  was  known  in  the 
United  States,  he  replied  that  it  was  known  to  all  users  of  beltii^. 
The  plaintiff's  manager,  being  asked  whether  he  had  ever  heard  of 
any  one  who  prior  to  the  defendant  had  undertaken  to  dispute  his  title 
to  the  mark  "Scandinavia,"  answered: 

"We  only  had  one  case  where  anybody  sold  any  other  belting  than  'Scan- 
dinavia* under  our  name  (trade-mark),  and  that  was  a  company  in  Philadel- 
phia by  the  name  of  Osgood,  Sayen  Company." 

That  happened,  he  said,  in  1908.  That  was  three  years  after  the  pas- 
sage of  the  act,  and  therefore  without  effect  upon  the  proviso  giving  a 
right  to  registration  of  a  trade-mark  exclusively  used  for  ten  years 
prior  to  the  passage  of  the  act.  When  the  attention  of  the  Osgood,. 
Sayen  Company  was  called  to  their  use  of  the  trade-mark,  they  apolo- 
gized, said  it  was  a  mistake,  and  discontinued  it.  And  it  was  not  un- 
til 1915,  10  years  after  the  act  was  passed,  that  the  defendant  first  put 
on  the  market  its  "Scandinavian"  brake  lining. 

The  stipulation  admits  that  since  1892  this  belting  has  been  imported 
into  the  United  States  by  the  plaintiff  and  its  predecessors  under  the 
trade-name  of  "Scandinavia,"  and  the  record  discloses  that  orders  for 
the  belting  so  imported  come  "from  here  and  from  there  and  all  over 
the  country."  The  defendant  has  not  contended,  and  the  record  would 
not  support  the  contention  if  made,  that  the  mark  had  not  been  used 
in  commerce  with  a  foreign  nation  or  among  the  several  states  for  the 
statutory  period.  We  must  therefore  hold  that  as  the  plaintiff  is  the 
"owner"  of  the  trade-mark  within  the  meaning  of  the  Registration 
Act,  and  as  it  and  its  predecessors  from  whom  it  derived  title  made 
actual  and  exclusive  use  of  the  word  "Scandinavia"  as  a  trade-mark 
for  10  years,  next  preceding  the  passage  of  the  Registration  Act,  and 
has  been  so  used  in  foreign  commerce  as  well  as  in  commerce  between 
the  states,  and  the  word  has  been  registered  under  the  act,  it  is  entitled 
to  protection  thereunder  as  a  valid  trade-mark,  without  regard  to 
whether  it  was  or  not  valid  at  the  common  law,  and  prior  to  its  reg- 
istration. 

[11]  If  we  are  mistaken  in  holding  that  the  plaintiff  had  the  right 
to  register  the  trade-mark  as  "owner,"  there  is  not  the  slightest  groimd» 
in  the  opinion  of  the  court,  for  charging  the  plaintiff  with  an  attempt 
to  defraud  the  United  States  or  the  public  because  it  represented  itself 
as  the  owner  of  the  trade-mark.  A  party  who  acts  upon  a  mistaken 
view  of  the  law  honestly  entertained  is  not  guilty  of  fraud,  entitling  a 
party  whose  own  fraud  is  manifest  to  defraud  the  other  of  that  to 
which  in  all  justice  he  is  entitled.  To  attribute  such  a  result  from  such 
a  cause  would  bring  the  law  itself  into  disrepute. 

[12]  In  this  connection  we  should  perhaps  refer  to  another  like 
ground  of  defense  based  on  the  original  adoption  of  the  term  "Scandi- 
navia." In  Reddaway  v.  Banham  (1896)  A.  C.  199, 212,  'Lord  Herschell 
said  that  where  the  name  of  a  place  precedes  the  name  of  an  article 
sold  it  prima  facie  means  that  this  is  its  place  of  production  or  manu- 
facture. The  plaintiff's  belting,  however,  is  not  manufactured  and 
never  has  been  manufactured  in  any  of  the  Scandinavian  coimtries,  Ice- 
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land,  Norway,  Sweden,  or  Denmark.  It  is  manufactured  in  England 
and  is  there  marked  with  the  trade-mark  "Scandinavia"  and  shipped 
to  the  United  States. 

The  defendant  claims  that  the  plaintiffs  trade-mark  is  deceptive,  and 
that  no  protection  will  be  accorded  to  a  trade-mark  which  involves  a 
false  assertion  calculated  to  deceive  the  public.  It  is  undoubtedly  true 
that  he  who  comes  into  equity  must  come  with  clean  hands.  In  The 
Leather  Cloth  Co.,  Ltd.,  v.  The  American  Leather  Cloth  Co.,  Ltd.,  10 
Jurist  (N.  S.)  81,  Lord  Chancellor  Westbury  held  that  a  false  state- 
ment that  goods  were  made  by  an  American  firm  and  in  part  at  a 
place  in  America  would  bar  relief.  And  in  Manhattan  Medicine  Co. 
V.  Wood,  108  U.  S.  218,  2  Sup.  Ct.  436,  27  L.  Ed.  706,  the  Supreme 
Court  declared: 

"A  court  of  equity  will  extend  no  aid  to  sustain  a  claim  to  a  trade-mark  of 
an  article  which  is  put  forth  with  a  misrepresentation  to  the  public  as  to  the 
manufacturer  of  the  article,  and  as  to  the  place  where  It  is  manufactured, 
both  of  which  particulars  were  originally  circumstances  to  guide  the  purchaser 
of  the  medicine." 

But  if  a  trade-mark  is  to  be  invalidated  for  fraud  because  of  mis- 
representation, the  representation  should  have  been  made  with  a  fraud- 
ulent intent  or  it  should  at  least  appear  that  some  one  has  been  de- 
frauded or  is  likely  to  be  defrauded.  We  fail  to  discover  any  evidence 
to  that  eflFect  in  this  record.  In  adopting  the  word  "Scandinavia"  there 
was  no  ulterior  purpose  to  be  served  and  the  parties  were  innocent  of 
all  wrongdoing.  It  does  not  appear  that  the  original  use  of  the  term 
added  anything  whatever  to  the  value  of  the  belting  sold  under  that 
mark.  There  is  nothing  in  the  record  which  shows  that  belting  of  any 
sort  was  even  manufactured  in  any  Scandinavian  country,  or  of  its 
having  any  reputation  of  particular  excellence.  The  use  of  the  term 
seems  originally  to  have  been  due  to  a  fanciful  or  sentimental  reason. 
The  history  of  the  trade-mark  is  that  the  inventor  of  the  belting  which 
the  plaintiff  sells  as  "Scandinavia  Belting"  was  one  William  Felton,  a 
Scotchman  who  lived  and  worked  for  some  years  in  Sweden.  He  no 
doubt  was  actuated  by  an  honorable  purpose  in  adopting  his  trade- 
mark when  he  conmienced  the  manufacture  of  the  goods  in  England. 
That  he  who  comes  into  equity  must  come  with  clean  hands  is,  of 
course,  true.  But  it  is  equally  true  that  a  court  of  chancery  is  open  to 
redress  the  wrongs  of  any  one  who  has  not  himself  been  guilty  of  will- 
ful misconduct  in  regard  to  the  matter  in  litigation,,  and  no  willful  mis- 
conduct is  shown  on  the  part  of  the  plaintiff's  predecessors  in  title,  or 
on  the  part  of  the  plaintiff,  in  the  original  adoption  or  subsequent  use 
of  the  trade-mark. 

[13]  The  defendant  claims  that  the  mark  "Scandinavia"  having  been 
used  in  England  on  belting  made  by  the  English  manufacturers  under  a 
British  patent  to  Cobbett,  a  predecessor  of  the  Scandinavia  Company, 
Limited,  was  descriptively  used  by  the  patentee  and  is  now  publici 
juris  and  became  so  at  the  expiration  of  that  patent  in  1892.  The  ar- 
gument seems  to  be  that  because  the  English  company  owned  a  pat- 
ent which  supposedly  covered  its  belting  and  sold  such  belting  under 
die  mark  "Scandinavia,"  ipso  facto,  aU  rights  in  such  mark  ceased 
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when  the  patent  expired  and  that  the  mark  has  ever  since  been  open 
to  the  public  under  the  doctrine  announced  in  Singer  Mfg.  Co.  v.  June 
Mfg.  Co.,  163  U.  S.  169,  199,  16  Sup.  Ct.  1002,  1014  (41  U  Ed.  118). 
The  doctrine  was  there  stated  as  follows : 

"The  result,  then,  of  the  American,  the  English,  and  the  French  doctrine 
universally  upheld  is  this :  That  where,  during  the  life  of  a  monopoly  created 
by  a  patent,  a  name,  whether  it  be  arbitrary  or  be  that  of  the  inventor,  has 
become,  by  his  consent,  either  express  or  tacit,  the  identifying  and  generic 
name  of  the  thing  patented,  this  name  passes  to  the  public  with  the  cessation 
of  the  monopoly  which  the  patent  created." 

[14]  The  doctrine  was  followed  in  Merriam  Co.  v.  Syndicate  Pub- 
lishing Co.,  supra.  The  doctrine  is  without  application,  however,  to  the 
facts  of  the  present  case.  In  the  Singer  Case  the  patents  gave  to  the 
Singer  Manufacturing  Company  a  sybstantial  monopoly,  and  the  word 
"Singer"  had  been  adopted  by  the  company  as  designative  of  their  dis- 
tinctive style  of  machines  rather  than  solely  indicating  the  origin  of 
manufacture.  So  that  the  word  "Singer"  came  to  indicate  the  class 
and  type  of  machines  that  that  company  made  and  constituted  their 
generic  description.  And  the  court  held  that  on  the  expiration  of  the 
patent  the  right  to  make  the  patented  article  and  to  use  the  generic 
name  passed  to  the  public.  The  underlying  reason  upon  which  the  de- 
cision rested  was  the  prevention  of  a  perpetuation  of  the  monopoly. 
Where  there  has  been  no  patent  monopoly,  the  doctrine  does  not  ap- 
ply. And  in  the  case  at  bar  there  was  never  any  monopoly  in  the  man- 
ufacture of  the  plaintiff's  belting.  The  testimony  is  that  the  term 
"Scandinavia"  was  not  used  to  indicate  a  particular  weave.  There  is 
no  proof  that  the  mark  was  ever  used  descriptively  so  as  to  become  a 
generic  or  identifying  name  of  the  goods.  And  the  evidence  shows  that 
both  in  England  and  in  the  United  States  others  were  making  the  same 
goods  and  selling  them  imder  various  trade-marks  during  the  life  of 
the  Cobbett  patent  and  long  before  that  patent  was  applied  for.  But 
there  is  another  and  conclusive  reason  why  this  claim  that  the  name 
"Scandinavia"  became  open  to  the  public  on  the  expiration  of  the  pat- 
ent is  of  no  avail  to  the  defendant,  for  if  it  were  to  be  conceded  that 
the  doctrine  of  the  Singer  Case  originally  applied  the  evidence  shows 
that  the  public  did  not  avail  itself  of  the  right,  and  that  now  because 
of  the  registration  of  the  trade-mark  under  the  10  years'  clause  it  is 
not  at  liberty  to  violate  the  plaintiff's  exclusive  right. 

[15]  The  defendant  is  charged  with  unfair  competition.  The  law 
of  unfair  competition  is  broader  than  is  the  common  law  or  the  statute 
law  of  trade-marks,  so  that  one  may  be  entitled  to  relief  on  the  ground 
of  unfair  competition  who  is  denied  relief  under  the  law  of  trade- 
marks, and  that  is  what  happened  in  the  court  below.  That  court 
granted  the  plaintiff  an  injunction,  although  it  held  its  trade-mark  void 
because  the  judge  concluded  the  charge  of  unfair  competition  was  sus- 
tained by  the  evidence.  In  view  of  the  fact  that  this  court  holds  the 
registered  trade-mark  valid,  little  need  be  said  as  to  the  unfair  com- 
petition, although  if  the  court  had  not  sustained  the  validity  of  the 
registered  trade-mark  we  should  have  found  no  difficulty  in  affirming 
that  portion  of  the  decree  dealing  with  the  question  of  unfair  corn- 
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petition.    The  charge  is  that  the  defendant  sells  in  interstate  commerce, 
and  under  the  name  "Scandinavian"  belting,  which  is  identical  in  ap- 
pearance with  that  which  the  plaintiff  sells  under  the  name  "Scandi- 
navia," and  that  in  soliciting  sales  and  in  advertising,  selling  and  billing 
its  goods  under  the  name  it  has  adopted  it  is  trading  unfairly.    The 
plaintiflfs  business  in  its  "Scandinavia"  belting  last  year  is  shown  to 
have  amounted  to  about  $700,000.    The  treasurer  of  the  company  tes- 
tified that  in  his  opinion  its  trade-mark  is  worth  to  the  company  at 
least  $500,000,  and  that  the  plaintiff  expends  something  like  $200,000 
a  year  for  the  creation  and  upkeep  of  the  good  will  that  is  crystallized 
in  the  trade-mark.     The  defendant  commenced  its  business  in  1906, 
and  in  1908  it  began  selling  brake  lining  similar  to  the  plaintiff's  in 
that  it  was  solid  woven.    Tnis,  of  course,  it  was  entitled  to  do,  and  it 
put  its  product  on  the  market  under  the  trade-mark  "Raybestos."    In 
a  short  time  it  put  on  the  market  a  solid  woven  asbestos  brake  lining 
like  the  plaintiff's  under  the  trade-mark  of  "Motobestos."    This  also  it 
had  a  right  to  do.    Then  in  1914  it  put  on  the  market  a  solid  woven 
brake  lining  imder  the  name  "Scandinavian."    The  plaintiff  had  been 
selling  under  the  name  "Scandinavia"  its  splid  woven  brake  lining  for 
Ford  cars,  and  for  the  cars  of  other  manufacturers,  selling  to  the  Ford 
Automobile  Company  alone  1,925,000  feet  in  1914.    The  president  of 
the  defendant  company  testified  that  before  he  put  on  the  market  this 
"Scandinavian"  brake  lining  he  recognized  that  there  was  a  demand  in 
the  trade  for  the  plaintiff's  "Scandinavia"  brake  lining,  and  that  he 
adopted  the  designation  to  sell  his  brake  lining  for  Ford  cars  which 
the  plaintiff  had  been  furnishing,  and  that  he  visited  and  solicited  or- 
ders from  the  same  trade  the  plaintiff  had  supplied.     The  following 
excerpt  from  the  record  is  illtuninating : 

**Q.  Did  anybody  ever  Inquire  of  you  for  'Scandinavia'  lining  before  you 
began  to  use  this  name?  A.  Oli,  yes;  we  had  numbers  of  inquiries  if  we 
could  make  a  brake  lining  somewhat  on  the  same  order  as  the  'Scandinavia' 
lining  made  by  the  'Scandinavia'  Belting  Company  and  we  said  we  would  try." 

That  the  defendant  intended  to  appropriate  the  plaintiff's  trade  by 
a  fraudulent  use  of  the  plaintiff's  trade-mark  is  so  clear  that  no  one 
reading  the  evidence,  it  seems  to  us,  can  doubt  it.  It  adopted  the  trade- 
mark **  Scandinavian"  for  no  other  purpose  than  to  obtain  an  unfair 
and  fraudulent  share  of  the  plaintiff's  business,  knowing  that  its  use  of 
the  trade-mark  would  mislead  the  public  into  the  belief  that  in  purchas- 
ing the  "Scandinavian"  product  it  was  obtaining  the  "Scandinavia" 
brake  lining  of  the  plaintiff.  It  copied  the  plaintiff's  goods.  This,  as 
we  have  said,  it  had  a  right  to  do.  But  when  it  copied  the  plaintiff's 
trade-mark,  simply  changing  a  substantive  into  an  adjective,  it  failed 
to  take  into  account  the  powers  of  a  court  of  equity  whose  highest  of- 
fice it  has  always  been  to  thwart  fraud  and  to  compel  the  fruits  of 
fraud  to  be  restored  to  the  party  defrauded.  That  the  trade-mark  is 
infringed  goes  without  saying. 

[II,  17]  But  the  objection  had  been  made  that  the  record  does  not 
disclose  any  loss  of  sales  to  the  plaintiff  or  that  any  one  has  been  ac- 
tually deceived  by  what  the  defendant  has  done.     The  objection  is 
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without  merit.  It  is  without  merit  because,  if  the  plaintiflf  used  a 
trade-mark  to  distinguish  its  goods,  neither  the  defendant  nor  anybody 
else  has  a  right  to  use  that  mark  upon  the  goods  which  he  sells.  As 
James,  L.  J.,  said,  in  Singer  Manufacturing  Company,  2  Ch.  EHv.  (L. 
R.  1875-76)  434,  although  as  between  the  first  vendor  and  the  pur- 
chaser there  may  be  no  fraud,  the  mark  is  capable  of  being  used  for 
the  purpose  of  fraud  afterwards.  To  prevent  the  fraud  at  once  the 
law  does  not  allow  the  defendant  to  put  the  plaintiff's  mark  upon  its 
goods.  That  is  the  rule  in  the  case  of  a  trade-mark.  When  it  is  not 
the  case  of  a  trade-mark,  then  ordinarily  actual  fraud  must  be  shown. 
But  even  in  unfair  competition  cases  the  simulation  of  the  well-known 
and  distinctive  features  of  one's  goods  may  be  so  close  that  the  court 
will  assume  an  intent  to  defraud.  This  court  so  declared  in  Enter- 
prise Mfg.  Co.  V.  Landers,  Frary  &  Clark,  131  Fed.  240,  65  C.  C.  A. 
587.    And  see  Collinsplatt  v.  Finlayson  (C.  C.)  88  Fed.  693. 

So  much  of  the  decree  as  dismissed  the  cause  of  action  as  to  the 
registered  trade-mark  is  reversed,  with  directions  to  reinstate  the  same 
and  sustain  the  trade-mark.  As  thus  modified,  the  decree  is  affirmed, 
with  the  costs  in  both  courts  to  plaintiff-appellant. 

WARD,  Circuit  Judge  (concurring).  The  relation  between  the  Eng- 
lish company  which  manufactures  the  belting  and  the  plaintiff  com- 
pany which  has  the  exclusive  right  to  sell  it  in  the  United  States  is 
described  throughout  the  record  as  an  agency.  The  proof,  however, 
as  to  the  nature  of  this  agency,  is  so  vague  that  I  think  it  worth  while 
to  say  something  on  the  subject. 

If  the  plaintiff  company  is  merely  the  exclusive  agent  of  the  English 
company  to  sell  its  product  in  this  country  for  its  benefit  upon  a  fixed 
commission  or  for  any  sum  it  can  get  in  excess  of  a  fixed  price,  I 
think  the  English  company  is  the  owner,  both  of  the  trade-mark  and 
of  the  business  to  be  protected,  and  is  alone  entitled  to  register  the 
trade-mark  under  the  United  States  statute  and  to  sue  for  infringe- 
ment of  it  or  for  unfair  competition  in  business  here.  On  this  state 
of  facts,  the  bill  should  be  dismissed. 

On  the  other  hand,  if  the  plaintiff  company  purchases  the  English 
company's  product  outright  and  sells  it  for  its  own  benefit,  and  is 
given  the  exclusive  right  to  do  so  in  this  country,  together  with  the 
right  to  use  the  trade-mark  for  that  purpose  which  has  come  to  indi- 
cate the  plaintiff  company  as  the  source  and  origin  of  the  goods,  then 
the  business  to  be  protected  is  the  plaintiff  company's  business,  and  it 
has  the  right  to  register  the  trade-mark  under  the  United  States  statute 
and  to  sue  for  infringement  of  it  or  for  unfair  competition  in  busi- 
ness here.  Because  I  assume  this  to  be  the  true  relation  between  the 
English  and  the  plaintiff  company,  I  concur  in  the  judgment  of  the 
-court. 
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BOONB  V.  UNITED  STATES.* 

(Carcoit  Court  of  Appeals,  Elglith  Circuit.    March  8,  1919.    Rehearing  Denied 

April  28,  1919.) 

No.  4912. 

L  iHDIOniSNT  AND  INFOBICATION   ^=»125(19) — OfFBDYSBS  BT  OfTICEBS  OT  Na- 

Tioif  Ai.  Bank— Makino  False  Repobt. 

An  indictment  against  an  officer  of  a  national  bank,  nnder  Rev.  St  i 
5209  (Oomp.  St  i  9772),  for  making  a  false  entry  in  a  report,  is  not  dn- 
plidtons  because  it  charges  that  the  entry  was  made  with  intent  to  injure 
and  defraud  the  bank  and  to  deceive  the  Comptroller  of  the  Currency  and 
any  agent  appointed  to  examine  the  affairs  of  the  bank. 
1  Banks  and  Banking  ^=»257(1) — Oitbnses  bt  Officebb  or  National  Banks 
—Indictment. 

An  Indictment  against  the  president  of  a  national  bank  held  to  properly 
charge  him,  not  as  principal,  but  as  accessory  to  the  making  of  a  false 
entry  in  a  r^[>ort  to  the  Comptroller,  in  that  he  abetted,  aided,  counseled, 
and  procnied  sudi  entry  to  be  made  by  the  cashier. 

3.  Banks  and  Banking  ^=:>257(3)— Offenses  bt  Offiobbs  of  National  Bank 

-JTbial— Evidence. 

On  trial  of  the  president  of  a  national  bank,  charged  with  aiding  and 
abetting  the  making  of  false  reports  to  the  Comptroller,  evidence  of  the 
condition  of  his  account  and  his  indebtedness  to  the  bank,  although  as  it 
stood  at  a  later  date  than  the  reports,  held  admissible. 

4.  Banks  and  Banking  ^=»257(4) — Ofubinsbs  bt  Ovfioebs  of  National  Bank 

— TrIAI/— SUFFICIENCT  OF  EVIDENCE. 

Evidence  on  trial  of  the  president  of  a  national  bank  for  violation  of  the 
statute  held  sufficient  to  require  submission  of  the  case  to  the  Jury. 

5.  Obiminax  Law  ^=:>1186<1)— Revebsal— Sufficienot  of  Evidence. 

That  the  evidence  in  support  of  the  charges  in  certain  counts  of  an  in- 
dictment, on  whidi  defendant  was  acquitted,  was  stronger  than  that  under 
the  single  count,  on  which  he  was  convicted,  is  not  ground  for  reversaL 

Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  'of  the  United  States  for  the  Western 
District  of  Arkansas;   Frank  A.  Youmans,  Judge. 

Criminal  prosecution  by  the  United  States  against  T.  W.  M.  Boone. 
Judgment  of  conviction,  and  defendant  brings  error.    Affirmed. 

Joseph  M.  Hill,  of  Ft.  Smith,  Ark.  (Henry  L.  Fitzhugh  and  John 
Brizzohira,  both  of  Ft.  Smith,  Ark.,  and  Jeptha  H.  Evans,  of  Boon- 
ville.  Ark.,  on  the  brief),  for  plaintiff  in  error. 

J.  V.  Bourland,  of  Ft.  Smith,  Ark.  (Emon  O.  Mahony,  U.  S.  Atty., 
of  El  Dorado,  Ark.,  on  the  brief),  for  the  United  States. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

TRIEBER,  District  Judge.  The  plaintiff  in  error,  hereinafter  re- 
ferred to  as  the  defendant,  was  indicted  with  three  other  officers  of 
the  American  National  Bank,  of  which  he  had  been  president,  for  vio- 
ktions  of  section  5209,  Rev.  St.  (Comp.  St.  §  9772).  There  were  nine 
counts  in  the  indictment.    On  the  first  eight  the  jury  returned  a  verdict 

^s»Fdr  other  cumb  see  same  topic  ft  KBY-NUMBJSR  In  all  Key-Numbered  Digests  a  Indexes 
leO  C.C.A.— 8      •CerUorart  denied  260  U.  S.  — ,  39  Sup.  Ct.  496,  68  L.  Bd.  — -. 
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of  not  guilty,  and  a  verdict  of  guilty  on  the  ninth  count.    It  is  therefore 
only  necessary  to  pass  on  this  one  count.    That  count  charges : 

''And  the  grand  Jurors  aforesaid,  Inquiring  as  aforesaid,  upon  tHeir  said 
oaths,  do  further  present  that  the  said  P.  A.  Ball,  heretofore,  to  wit,  on  the 
29th  day  of  June,  1915,  in  the  division  and  district  aforesaid,  the  said  P.  A. 
Ball  being  then  and  there  the  said  cashier  of  the  American  National  Bank  of 
Ft  Smith.  Ark.,  and  which  said  bank  was  established  and  then  existing  and 
doing  business  as  a  bank,  under  and  by  virtue  of  the  national  banking  laws 
of  the  United  States,  unlawfully,  wUlfuUy,  and  feloniously  did  make,  In  a 
certain  report  of  the  condition  of  the  affairs  of  the  said  bank  at  the  dose 
of  business  on,  to  wit,  the  23d  day  of  June,  1915  (which  said  report  then  and 
there  purported  to  be  made  to  the  Comptroller  of  the  Currency  of  the  Uniteu 
States,  in  accordance  with  section  5211  of  the  Revised  Statutes  of  the  United 
Statesi),  a  certain  other  false  entry  under  a  certain  head  designated  in  said 
report  as  'Resources'  and  opposite  items  *16*  and  *17'  therein,  to  wit,  'Law- 
ful Money  Reserve  in  Bank,'  and  in  column  therein  headed  'Dollars  Gts.,' 
whidi  said  false  entry  was  and  is  in  fibres  following,  to-wit: 

"  '34  179  35 
15  000  00' 
— and  which  said  entry  so  made  then  and  there  purported  to  show,  and  did 
in  substance,  intent,  and  effect  state  and  declare,  that  the  lawful  money 
reserve  in  said  bank  was  in  the  simi  of  $49,179.35 ;  and  the  grand  jurors  afore- 
said further  say  that  the  entry  was  and  is  false  in  this,  to  wit,  that  the  law- 
ful money  reserve  in  said  bank  was  not  $49,179.35,  but  was  a  much  less  sum, 
to  wit,  the  sum  of  $29,179.35 ;  and  the  grand  Jurors  aforesaid  do  further  say 
tliat  the  said  P.  A.  Ball,  cashier  as  aforesaid,  then  and  there,  at  the  time 
and  place  of  making  said  false  entry  in  said  report  as  aforesaid,  well  know- 
ing the  said  entry  to  be  then  and  there  false  as  aforesaid,  thereby  intended 
to  injure  and  defraud  the  said  bank,  and  to  deceive  the  said  Comptroller  of 
the  Currency  and  any  agent  appointed  by  said  Comptroller  to  examine,  and 
in  any  examination  by  said  Comptroller,  and  agent  so  appointed,  of  the  af- 
fairs of  said  bank — contrary  to  the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the  United  States. 

"And  the  grand  Jurors,  upon  their  oaths,  do  further  present  that  the  said 
T.  W.  M.  Boone,  being  then  and  there  president,  and  the  said  A.  S.  Dowd  and 
the  said  F.  M.  Dickenson,  being  assistant  cashiers  of  said  bank,  heretofore, 
to  wit,  at  divers  and  sundry  times  before  and  on  the  said  29th  day  of  June, 
1915,  in  the  said  city  of  Ft.  Smith,  Ark.,  within  the  Jurisdiction  of  said  court, 
unlawfully,  willfully,  and  feloniously,  and  with  intent  to  Injure  and  defraud 
said  bank,  and  to  deceive  the  said  Comptroller,  and  any  agent  by  him  there- 
unto appointed,  in  examining  the  affairs  of  said  bank,  did  aid,  abet,  incite, 
counsel,  and  procure  the  said  P.  A.  Ball,  cashier  as  aforesaid,  to  make  said 
false  entry  in  manner  and  form  as  aforesaid,  to  do  and  commit — contrary  to 
the  form  of  the  statute  in  such  cases  made  and  provided,  and  against  the 
peacfe  and  dignity  of  the  United  States." 

There  was  a  demurrer  to  each  count  of  the  indictment.  That  relat- 
ing to  the  ninth  count  assigns  two  grounds — ^the  first,  that  it  is  duplici- 
tous,  in  charging  two  separate  and  distinct  offenses,  to  wit,  the  offense 
of  making  a  false  entry  in  a  report  with  the  intent  to  injure  and  de- 
fraud the  bank  and  of  making  the  false  entry  in  the  report  with  the 
intent  to  deceive  the  Comptroller  of  the  Currency  and  any  agent  ap- 
pointed by  him  to  examine  the  affairs  of  the  bank;  second,  that  the 
allegations  in  the  indictment  charged  the  defendant  with  being  an  ac- 
cessory, and  the  allegations  show  that,  if  he  were  guilty  of  any  offense, 
it  would  be  that  of  principal  and  not  tfiat  of  an  accessory.  The  demur- 
rer having  been  overruled,  the  defendant  at  the  beginning  of  the  trial 

1  U.  S.  Comp.  St  9774. 
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objected  to  the  introduction  of  any  evidence  upon  the  ground  that  the 
indictment  did  not  charge  a  pubHc  oflFense,  which  objection  was  by  the 
court  overruled.  After  rendition  of  the  verdict,  motions  in  arrest  of 
judgment  and  for  a  new  trial  were  filed  and  overruled.  Proper  ex- 
ceptions to  these  rulings  of  the  court  were  saved  and  are  assigned  as 
errors  in  the  assignment  of  errors. 

.  It  has  been  repeatedly  held  by  this  court  that  the  practice  of  object- 
ing to  the  introduction  of  evidence  upon  the  ground  &at  the  indictment 
or  complaint  fails  to  state  a  cause  of  action  does  not  prevail  in  the 
courts  of  the  United  States,  either  in  civil  or  criminal  causes,  except 
under  circumstances  of  an  extraordinary  nature.  Morris  v.  United 
States,  161  Fed.  672,  678,  88  C.  C.  A.  532,  538;  United  Kansas  Port- 
land Cement  Co.  v.  Harvey,  216  Fed.  316,  132  C.  C.  A.  460;  McSpad- 
den  V.  United  States,  224  Fed.  935,  140  C.  C.  A.  413 ;  Estes  v.  United 
States,  227  Fed.  818,  142  C.  C.  A.  342;  McKnight  v.  United  States, 
252  Fed.  687,  164  C.  C.  A.  527. 

[1]  Is  this  count  of  the  indictment  duplicitous  by  reason  of  the  al- 
l^ations  that  the  false  entry  in  the  report  was  made  with  the  intent 
to  injure  and  defraud  the  bank  and  to  deceive  the  Comptroller  of  the 
Currency,  or  any  agent  appointed  to  examine  the  affairs  of  the  bank? 

Counsel  rely  on  what  they  presume  was  decided  by  Judge  Adams, 
speaking  for  this  court,  in  Billingsley  v.  United  States,  178  Fed.  653, 
101  C.  C.  A.  465,  and  United  States  v.  Norton  (D.  C.)  188  Fed.  256, 
decided  by  Judge  Campbell,  who  was  of  the  opinion  that  the  Billingsley 
Case  sustained  the  contention  now  made. 

A  careful  reading  of  Judge  Adams'  opinion  does  not  warrant  this 
construction.  The  issue  in  that  case  was  whether  the  indictment  charg- 
ing a  false  entry  in  the  books  of  the  bank,  with  the  intent  to  deceive 
any  agent  appointed  to  examine  the  affairs  of  the  bank,  without  charg- 
ing that  the  false  entry  was  made  with  the  intent  to  defraud  the  as- 
sociation, or  any  other  bank  or  person,  was  sufficient  to  charge  an  of- 
fense.   The  court  held  the  indictment  sufficient,  saying : 

•*Tbere  are  apparently  two  separate  intents  contemplated  by  this  section, 
either  of  which,  when  accompanying  a  forbidden  act,  constitutes  an  offense." 

It  was  not  held  that  the  making  of  a  false  entry  to  defraud  and  to 
deceive  constituted  separate  offenses.  The  intents  were  separate,  but 
they  might  both  concur  in  the  making  of  a  single  false  entry  and  there- 
by constitute  a  single  crime.  That  allegations  in  an  indictment  charg- 
ing both  intents  in  one  count  are  not  duplicitous  has  been  decided  in 
McKnight  v.  United  States,  97  Fed.  208,  215,  38  C.  C.  A.  115,  123, 
in  which  the  opinion  was  delivered  by  Judge  (now  Mr.  Justice)  Day,  and 
was  concurred  in  by  Judge  (later  Mr.  Justice)  Lurton  and  Circuit  Judge 
Taft.  In  United  States  v.  Britton,  107  U.  S.  655,  665,  2  Sup.  Ct.  512, 
27  L.  Ed.  520,  a  coimt  charging  the  acts  of  the  defendant  to  have  been 
with  the  intent  to  injure  and  defraud  the  said  association  and  certain 
persons  to  the  grand  jurors  unknown  was  held  good  and  not  duplici- 
tous. The  same  conclusion  was  reached  in  Morse  v.  United  States, 
174  Fed.  539,  548,  98  C.  C.  A.  321,  in  Richardson  v.  United  States,  181 
Fed.  1,  8,  104  C.  C.  A.  69,  and  in  effect  in  United  States  v.  Corbett, 
215  U.  S.  233,  30  Sup.  Ct.  81,  54  L.  Ed.  173. 
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In  Grain  v.  United  States,  162  U.  S.  625,  636,  16  Sup.  Q.  952,  40 
L.  Ed.  1097,  a  similar  question  was  before  the  court.  A  count  in  the 
indictment  charged  three  acts,  made  separate  offenses  by  section  5421, 
Rev.  St.  (Comp.  St  §  10193),  and  it  was  held  that  a  motion  in  arrest 
of  judgment  on  that  count,  on  the  ground  of  duplicity,  was  properly- 
denied.    The  court  said : 

"We  perceive  no  sound  reason  why  the  doing  of  the  prohil^ted  tbing,  in 
each  and  aU  of  the  prohibited  modes,  may  not  be  charged  In  one  count,  so 
that  there  may  be  a  verdict  of  guilty  upon  proof  that  the  accused  had  done 
any  one  of  the  things  constituting  a  substantive  crime  under  the  statute." 

The  general  rule  is  that  in  a  criminal  pleading,  when  the  statute 
makes  either  of  two  or  more  distinct  acts  connected  with  a  more  gen- 
eral offense,  and  subject  to  the  same  measure  and  kind  of  punishment, 
indictable  separately  and  as  distinct  crimes  when  committed  by  differ- 
ent persons  or  at  different  times,  they  may,  when  committed  by  the 
same  person  at  the  same  time  be  coupled  in  one  count  as  constituting 
one  offense.  Lehman  v.  United  States,  127  Fed.  41,  45,  61  C.  C.  A. 
577;  May  v.  United  States,  199  Fed.  53,  117  C.  C.  A.  431;  Clark  v. 
United  States,  211  Fed.  916,  918,  128  C.  C.  A.  294,  296;  Glass  v.  Unit- 
ed States,  222  Fed.  773,  138  C.  C.  A.  321. 

Another  ground  urged  is  that  the  indictment,  after  charging  the  mak- 
ing of  the  report  of  the  condition  of  the  bank,  inserted  in  parenthesis 
these  words: 

"(Which  said  report  then  and  there  purported  to  be  made  to  the  Comp- 
troller of  the  Currency  of  the  United  States,  etc.)." 

It  is  claimed  that  this  coimt  fails  to  charge  that  the  report  was  made 
to  the  Comptroller  of  the  Currency,  but  only  that  it  purported  to  be 
made.  What  the  pleader  of  the  count  meant  was  that  the  report,  be- 
ing false,  only  purported  to  be  a  report.  In  what  manner  this  tended 
to  the  prejudice,  of  the  defendant  we  cannot  conceive.  It  is  therefore 
clearly  within  the  provisions  of  section  1025  Rev.  St.  (Comp.  St.  § 
1691).  The  court  committed  no  error  in  overruling  the  demurrer  or 
the  motion  in  arrest  of  judgment. 

[2]  Nor  is  this  count  defective  for  charging  the  defendant  as  an  ac- 
cessory, instead  of  a  principal.  The  report  was  made  by  the  cashier 
of  the  bank,  and  the  indictment  charges  the  defendant  to  have  abet- 
ted, aided,  coimseled,  and  procured  the  said  P.  A.  Ball,  cashier  as  afore- 
said, to  make  said  f silse  entry,  etc.  As  the  defendant  did  not  make  the 
report,  he  could  only  be  held  responsible  if  he  aided  and  abetted  the 
person  who  made  it. 

[3]  It  is  next  claimed  that  the  court  erred  in  the  admission  as  evi- 
dence statements  made  by  the  defendant  to  Mr.  Machen  in  relation  to 
matters  existing  at  a  later  date  than  any  of  the  reports  charged  to  have 
been  false.  These  statements  relate  to  large  loans  to  and  overdrafts 
by  the  defendant,  and  corporations  and  firms  in  which  the  defendant 
was  interested,  which  existed  at  a  later  date  than  any  of  the  alleged 
false  reports  set  out  in  the  indictment  The  court  in  overruling  the 
objections  to  this  testimony,  said: 
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"I  think  fhls  particalar  testimony  is  within  the  boundaries  of  that  rule. 
It  tends  to  show  the  knowledge  which  Mr.  Boone  had  at  that  time;  the 
knowledge  that  he  had,  and  at  least  forms  a  starting  point  to  go  backwards 
OTer  the  period  covered  by  this  indictment.  I  believe  It  is  within  the  field 
of  collateral  facts  that  may  be  properly  Introduced." 

It  must  not  be  overlooked  that  the  defendant  is  not  charged  with 
having  made  these  reports,  but  to  have  aided,  abetted,  incited,  and 
counseled  P.  A.  Ball,  the  cashier  of  the  bank,  of  which  the  defendant 
was  president,  to  make  these  false  reports.  It  was  therefore  essential 
to  prove  his  knowledge  of  the  falsity  of  the  reports,  and  his  intent  to 
deceive  the  Comptroller.  Besides,  the  defendant  was  tried  on  all  nine 
counts  of  the  indictment,  some  of  which  charged  the  falsity  of  the  re- 
ports to  consist  in  the  failure  to  report  defendant's  overdrafts.  There 
was  no  error  in  admitting  this  testimony.  In  Allis  v.  United  States, 
155  U.  S.  117,  119,  15  Sup.  Ct.  36,  37  (39  L.  Ed.  91),  a  simUar  ques- 
tion was  before  the  court,  and  it  was  held : 

**There  are  two  sufficient  answers  to  these  objections:  (1)  While  the  de- 
fendant was  found  guilty  only  on  one,  he  was  being  tried  on  25  counts,  which 
counts  <4iarged  false  entries  at  different  times  running  from  February  to 
Decanber,  and  therefore  testimony  was  competent  as  to  the  condition  of 
his  account  stretdilng  through  the  entire  time.  (2)  The  gravamen  of  this 
offense  Is  the  false  entry  with  intent  to  injure,  defraud,  or  deceive,  and  It 
was  competent  to  show  the  state  of  the  defendant's  accountruot  merely  at 
the  very  day  the  false  entry  was  made,  but  also  before  and  after  that  date, 
for  the  purpose  of  throwing  light  on  the  intent  with  which  it  was  made.'' 

The  authorities  that  such  evidence  is  admissible  for  the  purpose  of 
proving  the  intent  of  the  defendant,  where  intent  is  an  essential  in- 
gredient of  the  charge  are  practically  uniform.  Alexander  v.  United 
States,  138  U.  S.  353,  11  Sup.  Ct.  350,  34  L.  Ed.  954;  Clune  v.  United 
States,  159  U.  S.  593,  16  Sup.  Ct.  125.  40  L.  Ed.  269;  Spurr  v.  United 
States,  87  Fed.  701,  710,  31  C.  C.  A.  202.  In  Moffatt  v.  United  States, 
232  Fed.  522,  533,  146  C.  C.  A.  480,  491,  this  court,  after  saying  that 
"the  intent  with  which  an  accused  does  a  subsequent  act  cannot  be  im- 
puted to  him  as  of  the  prior  date  of  the  crime  charged,"  proceeds  by 
holding: 

'These  roles,  however,  do  not  conflict  with  or  impair  the  long-established 
doctrine  that  in  cases  involving  fraud,  or  the  intent  with  which  an  accused 
does  an  act,  collateral  facts  and  circumstances,  and  his  other  acts  of  a  kin- 
dred cliaracter,  both  prior  and  subsequent,  not  too  remote  in  time,  are  ad- 
missible in  evidence." 

A  large  number  of  special  instructions  were  asked  in  behalf  of  the 
defendant  and  by  the  court  refused.  Some  of  them  referred  to  the 
counts  on  which  the  defendant  was  acquitted,  and  therefore  are  not 
involved  on  this  writ  of  error.  Those  relating  to  the  ninth  count  were 
all  included  in  the  charge  of  the  court,  although  not  in  the  language  of 
the  requested  instructions.  This  is  not  necessary.  One  of  the  requests 
was  for  a  directed  verdict  of  not  guilty,  on  this  as  well  as  the  other 
eight  counts.  This  makes  it  necessary  to  determine  whether  there  was 
std>stantial  evidence  to  warrant  the  submission  of  the  case  to  the  jury 
on  this  cotmt 
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[4,  5]  In  view  of  the  fact  that  the  defendant's  liberty  is  involved,  we 
have  read  and  reread  the  testimony,  and  without  prolonging  this  opin- 
ion by  setting  it  out  herein,  which  can  serve  no  useful  purpose  in  de- 
termining any  question  of  law,  we  are  of  the  opinion  that  there  was 
ample  and  substantial  evidence  to  make  it  the  duty  of  the  court  to  sub- 
mit it  to  the  jury.  It  is  true,  as  claimed  by  counsel,  that  the  evidence 
as  to  some  of  the  other  counts,  especially  the  sixth  and  eighth,  on 
which  the  defendant  was  acquitted,  is  stronger  against  the  defendant 
than  that  on  this  count;  but  it  was  for  the  jury  to  determine  on  what 
counts,  if  any,  the  defendant  should  be  found  guilty,  and  he  certainly 
cannot  complain  of  not  having  been  found  guilty  on  these  counts.  It 
is  a  well-known  fact  that  juries  frequently  hesitate  to  return  verdicts 
of  guilty  on  a  large  number  o?  counts,  when  the  punishment  which  may 
be  imposed  on  each  count  is  as  severe  as  that  provided  for  violations 
of  this  statute  (the  minimum  punishment  on  each  count  is  five  years).  * 
They  therefore  satisfy  their  consciences  by  a  verdict  of  guilty  on  one 
or  two  counts,  and  not  always  on  the  counts  supported  by  the  strongest 
evidence. 

There  was  a  motion  for  a  new  trial  on  the  usual  grounds,  and  also 
upon  the  ground  that  the  jurors  were  improperly  influenced  by  news- 
paper articles,  highly  prejudicial  to  the  defendants.  Motions  for  a 
new  trial  are  addressed  to  the  sound  discretion  of  the  trial  court,  and 
are  not  the  subject  of  an  assignment  of  error.  The  newspaper  articles 
complained  of  were  no  doubt  of  an  inflammatory  nature,  and  if  the 
evidence  had  shown  that  they  were  read  by  the  jurors,  or  any  of  them, 
the  trial  court  would  have  been  justified  to  have  set  tfie  verdict  aside. 
But  a  careful  reading  of  the  evidence,  some  of  which  was  by  ex  parte 
affidavits,  and  a  great  deal  of  it  by  witnesses  appearing  in  court  and 
testifying  orally,  satisfies  us  that  the  finding  of  the  court  that  none  of 
the  jurors  had  read  the  artfcles  is  fully  sustained.  Coimsel  in  their 
brief  say: 

"The  jurors  were  kept  together  and  quarters  for  them  provided  at  the 
Hotel  Goldman  in  the  city  of  Ft.  Smith.  They  were  placed  in  rooms  con- 
necting with  each  other,  and  the  marshal's  room  in  an  entry  that  had  no 
other  rooms  than  those  occupied  by  the  jurors  and  the  marshal.  The  tele- 
phones of  all  the  rooms  were  disconnected,  except  the  one  in  the  marshal's 
room.  These  most  excellent  precautions  were  taken  to  prevent  improper  in- 
fluences reachipg  the  jury,  and  the  trial  judge  carefully  guarded  the  rights 
of  the  defendant  in  this  particular,  and  we  believe  that  the  marshal  in  his 
Instructions  to  his  deputies  carefuUy  did  likewise." 

We  find  there  was  no  prejudicial  error  in  the  trial  of  this  case,  and 
the  judgment  is  therefore  affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  A  careful  examination  of 
the  record  in  this  case  has  forced  my  mind  to  the  conclusion  that  there 
is  no  substantial  evidence  in  it  that  Boone  was  guilty  of  the  offense  of 
which  he  was  convicted,  so  that  I  am  unable  to  consent  to  an  affirm- 
ance of  the  judgment  against  him  which  sentenced  him  to  the  peni- 
tentiary for  seven  years.  Reduced  to  its  lowest  terms,  this  is  the  case 
the  record  presents,  as  I  understand  it :  Boone  was  the  president  and 
Ball  the  cashier  of  the  bank.    Ball  was  indicted  for  making  the  false 
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entries  charged  in  the  indictment,  and  Boone  for  aiding  and  abetting 
him ;  but  Ball  was  not  prosecuted,  but  was  called  by  the  United  States 
and  testified  on  its  behalf  that  he  had  frequently  embezzled  funds  of 
the  bank  and  had  made  false  entries  in  the  books  and  reports  to  the 
Comptroller  without  Boone's  knowledge.  Ball  testified  that  he  had  an 
understanding  or  agreement  with  Boone  that,  when  the  cash  was  low 
in  the  bank,  it  should  be  boosted  by  false  entries  in  the  books  of  the 
bank,  and  that  in  two  instances,  relating  respectively  to  Byllesby  &  Co.'s 
and  Bontty's  notes  specified  in  two  specific  counts  in  the  indictment, 
Boone  conferred  and  agreed  with  him  that  entries  of  payments  of  them 
in  cash  should  be  made  in  the  bank  books  when  the  notes  had  not  been 
p2«d,  and  that  Ball  made  the  entries.  Ball  then  testified  that  he  could 
not  remember  of  any  other  instances  in  which  he  and  Boone  conferred 
ahout  any  false  entries.  Boone  testified  that  he  never  had  had  any  un- 
derstanding with  Ball  that  when  the  cash  was  low  it  should  be  boosted 
by  false  entries  in  the  books  of  the  bank,  that  he  never  conferred  or 
agreed  with  Ball  that  the  false  entries  which  Ball  made  regarding  pay- 
ir.<ait  in  the  cases  of  the  Byllesby  &  Co.'s  and  Bontty's  notes  should  be 
made,  and  that  he  never  aided  or  abetted  Ball  in  making  the  false  en- 
tries in  the  books  or  reports  concerning  which  he  was  indicted,  nor  did 
he  ever  have  any  notice  or  knowledge  before  the  bank  failed,  of  any 
of  the  false  entries  in  the  books  of  the  bank  or  in  the  Comptroller's  re- 
ports which  were  charged  in  any  of  the  nine  counts  of  the  indictment 
against  Ball  and  him.  This  was  all  the  evidence  there  was  upon  the 
question  whether  or  not  Boone  had  aided  or  abetted  Ball  in  making  the 
false  entries  in  the  Comptroller's  report  charged  in  the  ninth  count  of 
the  indictment.  There  was  other  evidence  from  various  witnesses  re- 
garding the  other  eight  counts.  The  evidence  upon  the  nine  counts  was 
submitted  to  the  jury,  which  returned  a  verdict  in  Boone's  favor  on  all 
the  coimts,  except  the  ninth,  thereby  finding  as  to  each  of  the  eight 
counts  that  Ball's  testimony  was  false  and  Boone's  was  true,  and  neces- 
sarily finding  that  Ball's  testimony  was  false  and  Boone's  was  true  re- 
garding the  entries  concerning  the  Byllesby  &  Co.'s  and  Bontty's  notes, 
which  were  the  only  entries  that  Ball  testified  that  Boone  conferred 
with  him  about. 

The  result  is,  as  I  read  the  record,  that  on  the  question  of  substan- 
tial evidence  to  sustain  the  verdict  upon  the  specific  charge  in  the  ninth 
coimt,  which  is  that  Boone  aided  and  abetted  Ball  in  making  a  false  en- 
try of  $49,179.35,  when  he  should  have  made  a  true  entry  of  $29,179.35, 
in  the  report  to  the  Comptroller  of  the  29th  day  of  June,  1915,  this  is 
the  case:  Boone  testified  that  he  had  no  knowledge  of  this  entry  or 
its  falsity,  and  that  he  never  aided  or  abetted  Ball  in  making  it.  Ball 
testified  that  he  made  it,  that  he  had  an  understanding  or  agreement 
with  Boone  that  when  the  cash  was  low  in  the  bank  it  should  be  boost- 
ed by  entries  in  the  books  of  the  bank,  but  that  he  could  not  remember 
that  he  ever  had  any  conference,  understanding,  or  agreement  with  Ball 
about  this  entry  in  the  report  to  the  Comptroller,  which,  of  course,  is 
not  an  entry  in  any  of  the  books  of  the  bank.  Boone  testified  that  he 
never  had  any  understanding  or  agreement  with  Ball  about  making  any 
false  entries  in  books,  or  reports,  or  elsewhere.    Upon  that  issue,  wheth- 
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er  ot  not  there  was  such  an  agreement  or  understanding,  the  jury  has 
found  upon  the  other  eight  counts,  and  has  necessarily  specifically 
found  upon  the  two  counts  regarding  the  Byllesby  &  Co/s  and  Bontty's 
notes,  that  Ball  was  mistaken  and  Boone  was  right. 

Because  in  my  opinion  this  record  presents  a  case  in  which  there  was 
no  substantial  evidence  that  Boone  was  guilty  of  the  offense  charged  in 
the  ninth  count  of  the  indictment,  of  which  he  was  convicted,  and  be- 
cause the  conclusion  that  he  was  so  guilty  is  utterly  inconsistent  with 
the  findings  of  the  jury  on  the  other  eight  coimts,  I  cannot  resist  the 
conclusion  that  the  judgment  below  should  be  reversed 


(267  Fed.  970) 

FEIJM)WS  V.  NATIONAL  CAN  CO.* 

(Circuit  Court  of  Appeals,  Sixth  Circuit    April  8,  1919.) 

No.  3207. 

1.  Damages  ^=»82 — ^Liquidated  Damages  or  Penalty — Breach  of  Contkaot. 

In  a  contract  for  lease  of  machines,  a  provision  that  on  faUure  to  pay 
rent  by  the  10th  of  each  month  for  the  preceding  month  It  should  be  in- 
creased 10  per  cent,  held  void,  as  for  a  penalty. 

2.  Patents  €=5»216 — Lbase  of  Machines — Royalty— Pbovision  fob  Minimum. 

In  a  contract  for  leasing  solder-saving  machines,  providing  for  the  pay- 
ment as  rental  of  one-third  the  saving  of  the  machines  each  month,  a  pro- 
vision immediately  following,  '*But  the  minimum  amount  of  rent  or 
royalty  paid  In  any  calendar  year,  after  the  year  In  which  the  macddnes 
are  Installed,  shall  be  $300  for  each  machine,"  Tield  not  ambiguous,  and 
reasonable  and  valid ;  It  being  shown  that,  If  a  machine  was  continuously 
used,  the  royalty  would  much  exceed  such  sum. 

3.  Estoppel  «=»70(2) — Equitable  Estoppel  — Delay  in  Assebtino  Rights. 

Where  a  lease  of  machines  for  a  term  of  years,  subject  to  their  return 
at  any  time  by  lessee,  provided  for  payment  of  rental  monthly  on  a  roy- 
alty basis,  but  contained  a  plain  and  unambiguous  provision  fixing  a 
minimum  annual  rental  for  each  machine,  and  each  party  had  a  copy  of 
the  contract,  neither  the  failure  to  demand  the  annual  mlnlmimi  at  the 
end  of  each  year,  nor  the  acceptance  of  monthly  rentals  thereafter, 
estopped  lessor  to  demand  the  deficiency  on  termlnatlcm  of  the  contract 
by  lessee. 

4.  Estoppel  ^=s»54 — ^Equitable  Estoppel — Equal  Knowledge  of  Facts. 

Where  the  facts  are  known  to  both  parties,  or  both  have  the  same  means 
of  ascertaining  the  truth,  there  can  be  no  estoppel. 
6.  Limitation  of  Actions  «=»46(6) — Accrual  of  Right  of  Action — 0)ntin- 
uiNG  Contract. 

Where  a  lease  of  machines  for  a  term  of  years  provided  for  monthly 
rental  on  a  royalty  basis,  but  fixed  a  minimum  annual  rental  for  each 
machine,  without  stating  when  any  deficiency  should  be  payable,  a  cause 
of  action  for  such  a  deficiency  arose  on  the  lapse  of  a  reasonable  time 
after  expiration  of  the  year,  and  from  that  time  limitation  ran  against 
an  action  therefor. 
6.  Patents  ^=»216 — Lease  of  Machines — Constbuction — ^Rental. 

Contract  for  leasing  of  machines  on  royalty,  with  a  fixed  minimum  an- 
nual rental  for  each  machine,  construed  with  respect  to  rental  due  on  ma- 
chines for  the  year  in  which  they  were  returned  under  the  contract. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan;  Arthur  J.  Tuttle,  Judge. 

^s»For  other  cases  see  same  topic  6  KBY-NUMBER  in  aU  Kej-Numbered  Digests  ^  Indexes 
•Certiorari  denied  250  U.  S.  662 ,  40  Sup.  Ct.  U.  64  U  Ed.  — . 
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Action  at  law  bv  Olin  S.  Fellows  against  the  National  Can  Company. 
Judgment  for  deiendant,  and  plaintiff  brings  error.    Reversed. 

W.  H.  Foucar,  of  Chicago,  111.,  for  plaintiff  in  error. 

N.  Calvin  Bigelow,  of  Detroit,  Mich.,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  On  July  6,  1905,  plaintiff  in  error 
(plaintiff  below)  leased  to  defendant,  in  writing,  eight  of  plaintiff's 
patented  solder-saving  machines  and  their  respective  accessories  and 
supplies,  at  a  rental  (subject  to  a  minimum  hereinafter  stated)  of  one- 
third  of  the  value  of  the  solder  saved  by  the  machines  (100  pounds  of 
"solder  savings"  being  taken  as  equal  in  value  to  95  pounds  of  original 
solder),  during  the  Hfe  of  either  of  the  patents  thereon  (the  last  of 
whidh  would  expire  in  1920) ;  the  lessee  having^,  however,  the  absolute 
right  to  cancel  the  lease  at  any  time  by  returning  to  plaintiff  the  ma- 
chines and  their  supplies.  Payment  oi  rental  for  each  month,  accom- 
panied by  written  returns  of  the  number  of  cans  treated  and  the  solder 
saved,  were  to  be  made  to  plaintiff  within  the  first  10  days  of  the  fol- 
lowing month,  with  express  provision  that  the  minimum*  amount  of 
rent  in  any  one  calendar  year  (after  the  year  in  which  the  machines 
should  be  installed)  should  be  $300  for  each  machine.  There  was 
further  provision  for  an  increase  of  10  per  cent,  each  month  upon  the 
amount  of  rentals  due  in  case  of  failure  to  make  pa)rment  witiiin  the 
required  time.  Four  machines  had  been  installed  under  a  former  con- 
tract, which  was  superseded  by  the  one  in  suit.  These  were  retained 
under  the  new  contract,  and  two  more  were  received  by  defendant  by 
or  about  January  1,  1906.  The  remaining  two  machines  called  for 
by  the  contract  were  never  installed  or  asked  for,  and  they  are  not  in- 
volved in  the  claims  of  either  party.  Four  of  the  machines  were 
surrendered  by  defendant  during  1909,  and  the  remaining  two  in  1913. 
Monthly  payments  (without  reference  to  the  annual  minimum)  were 
made  by  defendant  during  the  time  the  respective  machines  were  in  its 
possession,  aggregating  for  1906  $580.56,  for  1907  $511.53,  for  1908 
$1,117.41,  for  1909  $412.03,  for  1910  $61.25,  for  1911  $130  and  for 
1913  $116.17— a  total  of  $2,929.05.  In  July,  1908,  on  defendant's 
representation  that  the  5  per  cent,  shrinkage  in  solder  savings  was  less 
than  actual  experience,  it  was  agreed  (and  carried  out)  that  settlements 
thereafter  should  be  upon  a  90  per  cent,  basis,  instead  of  95  per  cent. 

In  1914,  after  the  last  machine  was  returned,  plaintiff  for  the  first 
time  called  on  defendant  for  payment  of  the  annual  minimum  rental 
of  $300  per  machine,  less  the  $2,929.05  actually  paid  on  monthly  state- 
ments of  savings;  the  claimed  deficiency  being  $6,670.95,  exclusive 
of  interest.  This  suit,  brought  June  14,  1915,  is  to  recover  the  amount 
of  that  deficiency,  together  with  the  10  per  cent,  increase  for  failure 
to  make  payments  when  due,  amounting  to  the  further  sum  of  $14,482.- 
41,  exclusive  of  interest  thereon. 

Defendant  pleaded  that  the  10  per  cent,  clause  was  void  and  unen- 
forceable, that  the  suit  was  entirely  barred  by  limitation,  that  the  1908 
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savings  percentage  arrangement  amounted  to  a  novation,  that  the 
rental  payments  were  made  and  received  in  full  settlement  and  satisfac- 
tion of  defendant's  now  asserted  liability,  and  that  by  such  acceptance 
of  such  payments  plaintiff  waived  the  claims  now  made  and  is  estop- 
ped to  assert  them.  On  the  trial,  the  petition  was  amended  to  allege 
fraud  in  procuring  the  contract. 

The  trial  judge  held  that  the  statute  of  limitations  did  not  apply, 
that  the  10  per  cent,  provision  was  void  as  a  penalty,  and  (a  jury  hav- 
ing been  waived),  while  declining  to  hold  that  the  contract  was  obtain- 
ed by  plaintiff's  fraud,  held  that  the  minimtun  provision  was  ambigu- 
ous, concluding  from  its  language,  the  statements  of  the  parties  prior  to 
and  at  the  time  of  its  making,  and  by  their  dealings  thereafter,  that  it 
should  be  construed  as  merely  giving  plaintiflF  the  right  to  cancel  the 
contract  for  failure  to  make  the  one-third  net  savings  equal  $300  per 
year.  In  that  connection  the  court  found  as  facts  that  while  (a)  the 
plaintiff  himself  always  believed  that  he  was  entitled  by  the  strict  terms 
of  the  contract  to  the  minimum  annual  rental,  yet  (b)  that  defendant 
supposed  it  was  required  to  make  only  the  monthly  payments  of  one- 
third  of  the  solder  savings,  and  that,  had  it  thought  itself  liable  for 
the  annual  minimum  rental,  it  would  not  have  signed  the  contract  in 
the  first  instance,  or,  having  signed  it,  would  have  returned  the  ma- 
chines and  canceled  the  contract;  (c)  that  plaintiff  represented  to 
defendant,  at  the  time  the  lease  was  signed,  that  under  the  contract 
"there  were  savings  certain  to  result  to  defendant,  and  that  the  terms 
of  the  contract  were  such  that  it  could  not  result  in  any  loss  to  de- 
fendant, because  it  provided  only  for  a  rental  to  be  measured  by  a 
portion  of  the  savings  of  solder" ;  (d)  that  plaintiff  knew  that  defend- 
ant would  cancel  the  contract  if  he  asserted  the  minimum  provision, 
knew  that  defendant  believed  all  rentals  claimed  were  being  settled  in 
full  each  month,  knew  that  defendant  was  retaining  the  machines 
under  such  belief,  and  intended  that  defendant  should  so  believe.  The 
judge  concluded,  as  matter  of  law,  that  plaintiff  was  thereby  estopped 
from  recovering. 

[1]  1.  The  District  Judge  was  clearly  right  in  denying  relief  under 
the  clause  for  an  increase  of  10  per  cent,  per  month.  If  regarded  as 
interest,  the  provision  was  usurious  and  void  under  the  applicable 
Michigan  law.  If  intended  as  stipulated  damages,  it  was  under  the 
present  case  equally  void.  In  the  normal  case,  damages  for  delay  in 
payment  of  money  are  measured  by  interest.  Assuming,  however,  that 
it  was  competent  for  the  parties  to  agree  upon  a  higher  measure,  it  is 
clear  that  the  provision  in  question  bears  no  relation  whatever  to 
actual  compensation  or  actual  damages,  and  was  thus  a  mere  penalty 
and  void.  Manhattan  Life  Ins.  Co.  v.  Wright  (C.  C.  A.  8)  126  Fed.  82, 
85,  61  C.  C.  A.  138;  McCall  v.  Deuchler  (C.  C.  A.  8)  174  Fed.  133,  98 
C.  C.  A.  169. 

2.  The  District  Judge  was  right  in  not  holding  that  the  contract  was 
obtained  by  fraud;  actual  fraud  would  not  be  the  natural  inference 
from  the  record.  There  was  no  dispute  in  the  testimony  as  to  what 
was  actually  said  and  done  by  the  parties  throughout  their  relations, 
both  before  and  after  the  contract  was  made.    The  trial  judge  thought 
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the  witnesses  on  both  sides  testified  truthfully.  Plaintiff  was  the  only 
witness  on  his  side ;   defendant  had  but  two  witnesses. 

The  contract  which  the  one  in  suit  superseded  contained  the  same 
annual  minimum  provision;  there  is  no  testimony  that  this  previous 
contract  was  not  read  over  by  defendant;  on  the  contrary,  its  sales 
manager  who  signed  it  (at  the  manager's  direction),  while  not  remem- 
bering reading  it  over,  or  that  anything  was  said  about  the  annual 
minimum  when  the  contract  was  signed,  ''infers"  that  he  read  it  over. 
It  was  on  a  printed  form ;  the  minimum  provision  immediately  follow- 
ed the  solder-savings  provision  and  in  the  same  type ;  it  was  signed  for 
plaintiff  by  his  agent,  who  procured  i,t;  a  copy  was  retained  by  de- 
fendant, which  attached  thereto  plaintiff's  letter,  stating  his  agenf s 
report  that  the  contract  was  closed,  and  advising  defendant  of  the  or- 
dering of  four  machines  and  their  equipment.  Defendant's  manager 
says  he  signed  the  new  contract  without  reading  it,  and  did  not  recall 
the  signing  of  the  earlier  contract.  The  only  reason  assigned  for  mak- 
ing the  new  contract  is  that  the  former  one  called  for  but  four  ma- 
chines, while  the  new  one  contemplated  eight. 

The  only  differences  between  the  two  contracts  relate  to  the  number 
of  machines  and  the  ratio  of  original  solder  to  solder  savings,  which 
was  97  to  100  in  the  former,  as  compared  to  95  to  100  in  the  later 
contract.  Plaintiff  did  not  remember  calling  defendant's  attention 
to  the  minimum  clause,  and  admits  that,  when  the  later  contract 
was  signed,  he  told  defendant's  manager  "the  saving  capacity  of 
the  machines,  and  that  he  would  be  expected  to  pay  him  one-third 
of  the  value  of  the  savings."  Plaintiff  testified,  however,  that  he  "cer- 
tainly supposed  they  (defendant's  representatives)  had  read  the  con- 
tract and  knew"  its  conditions.  We  find  nothing  in  the  record  dis- 
crediting this  statement  of  plaintiff's  belief.  The  testimony  which 
comes  nearest  to  sustaining  the  charge  of  fraud  is  that  of  defendant's 
manager,  who  says  that  when  the  later  contract  was  signed  "there  was 
no  further  talk  than  the  percentage  basis.  My  recollection  is  that  it 
was  one-third  and  two-thirds.  He  did  not  state  anything  at  any  time 
about  any  compensation  to  be  paid  to  him  for  the  use  of  these  ma- 
diines  other  than  the  percentage  basis,"  and,  in  another  connection,  that 
at  one  time  (possibly  before  the  earlier  contract  was  signed)  plaintiff 
told  him  with  reference  to  the  saving  of  solder  by  the  use  of  his  ma- 
chines that  "he  got  a  certain  percentage,  and  we  would  get  a  certain 
percentage,  and  there  was  no  chance  of  losing.  He  never  said  any- 
thing to  me  in  these  conversations  with  reference  to  a  contract  in  which 
there  was  a  minimum  clause  of  $300  per  year  minimum  per  machine." 

There  is  no  room  for  more  than  mere  suspicion  of  fraud  in  the 
fact  that  in  September,  1905,  two  months  after  the  contract  was  made 
(but  to  which  year  the  annual  minimum  did  not  apply),  plaintiff  in  a 
letter  offering  to  help  in  getting  the  machinery  to  work  properly  said, 
**I  am  interested  in  your  making  cans,  as  otherwise  I  get  no  returns, 
and  possibly  my  experience  might  be  of  use  to  you ;"  nor  by  the  fact 
that  in  July,  1906,  a  year  after  the  contract  in  question  was  made,  but 
about  six  months  before  an  annual  minimum  would  be  payable  (if  ever) 
he  wrote,  "I  trust  that  you  will  soon  install  this  machine  for  I  think  it 
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would  mean  considerable  saving  to  you,  and  your  returns  to  me  are  so 
small  that  I  would  very  much  appreciate  this  increase."  If  defendant 
could  not  make  the  machines  already  installed  work,  or  did  not  use 
them,  it  would  naturally  return  them,  and  the  more  machines  defend- 
ant installed  the  more  returns  plaintiff  would  get ;  he  was,  moreover, 
interested  in  getting  more  than  the  minimtun  annual  rental.  The  testi- 
mony, taken  together,  falls  short  of  proving  fraud  in  the  making  of  the 
contract.  On  the  trial,  plaintiff's  counsel  stated  that  "the  kind  of  fraud 
we  complain  of  is  more  of  a  fraud  which  has  taken  place  after  the  en- 
tering into  the  contract." 

3.  We  see  no  merit  in  the  contention  (not  passed  upon  below)  that 
the  1908  solder  ratio  change  amounted  to  a  novation.  It  had  no  rela- 
tion to  the  wholly  separable  annual  minimum  feature,  and  concerned 
solely  the  monthly  solder-saving  provision,  which  has  been  fully  car- 
ried out.  Nor  do  we  see  any  merit  in  the  claim  that  the  statute  of 
limitations  has  barred  recovery  under  the  minimtun  provision  as  to 
all  the  years  in  question. 

[2]  4.  That  the  annual  minimum  provision  was  originally  valid,  in 
the  absence  of  fraud  in  its  procurement,  is  not  open  to  question.  It 
was  a  reasonable  provision.  There  was  undisputed  testimony  that 
during  the  year  1905  and  the  two  following  years  plaintiff  had  about 
15  to  20  contracts  in  force,  all  on  practically  the  same  form  of  blanks 
and  covering  about  50  or  60  machines,  and  that  his  share  of  the  earn- 
ings of  these  machines,  on  the  same  one-third  basis,  averaged  very 
much  in  excess  of  the  $300  annual  minimum  (in  one  case  a  machine 
saved  $1,800  in  one  month) ;  and  defendant's  manager  testified  that, 
had  its  factory  been  run  to  full  capacity,  it  could  have  turned  out  20 
times  as  many  cans  as  it  did,  that  there  was  demand  for  cans  of  that 
kind,  and  that  defendant's  failure  to  get  more  orders  was  due  to  its 
inability  to  meet  competition,  and  that  for  this  reason  the  machines  in 
question  were  operated  but  a  small  part  of  the  time.  The  machines 
were  sent  back  because  defendant  discontinued  the  lines  they  were  used 
on.  The  annual  minimum  provision  was  thus  but  a  reasonable  means 
of  assuring  the  largest  available  use  of  the  machines. 

We  cannot  agree  with  the  learned  district  judge  that  it  is  ambigu- 
ous. It  immediately  follows  the  provision  for  a  solder-saving  rental, 
and  is  in  this  language,  "but  the  minimum  amount  of  rent  or  royalty 
paid  in  any  calendar  year,  after  the  year  in  which  the  machines  are 
installed,  shall  be  $300  for  each  machine."  Taken  in  connection  with 
what  precedes,  it  unmistakably  requires  defendant  to  pay  ultimately  at 
least  $300  per  year  for  each  machine.  The  earlier  requirement  of 
monthly  payment  on  the  basis  of  solder  saving  creates  no  ambiguity 
respecting  defendant's  obligation  under  the  minimum  provision,  be- 
cause until  the  calendar  year  was  closed,  and  the  last  monthly  report 
was  in,  it  could  not  be  known  that  the  minimum  for  the  year  had  not 
been  reached,  and  therefore  it  could  in  no  case  be  called  for  as  such 
until  after  the  close  of  the  calendar  year.  Nor  does  the  question 
whether  the  penalty  of  10  per  cent,  monthly  increase  for  nonpayment 
of  rent  when  due  was  meant  to  apply  to  the  annual  minimimi  payment 
create  any  ambiguity  respecting  defendant's  obligation  to  pay  that 
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minimum.  It  results  that  it  was  error  to  admit  parol  testimony  in 
aid  of  the  construction  of  the  minimum  provision,  and  that  the  inter- 
pretation placed  by  the  District  Court  upon  that  provision  is  not 
maintainable. 

Whether  the  judgment  below  shall  stand  depends  upon  the  effect 
of  plaintiff's  acceptance  of  the  monthly  solder-savings  pa)mients  and 
his  nonclaim  of  the  annual  minimum  when  due,  as  either  amounting  to 
payment  or  working  an  estoppel. 

That  the  acceptance  of  the  monthly  payments  did  not  amount  to 
present  pa3rment  and  satisfaction  of  the  annual  minimum  is  plain.  All 
pa3rments  seem  to  have  been  made  by  check,  each  of  which  was  ac- 
companied by  a  statement  on  a  printed  blank  (presumably  furnished  by 
plaintiflf)  of  "solder  saved"  during  the  month  or  months  covered,  with 
total  pounds  saved  (gross  and  net),  its  cost,  amount  of  the  two-thirds 
retained,  followed  by  the  words  "check  inclosed  for  one-third,"  and 
stating  amount  of  check.  None  of  the  checks  sent  up  here  purport  to 
have  been  delivered  or  accepted  in  full  settlement  of  defendant's  lia- 
bility under  the  contract,  for  the  stated  period  or  otherwise ;  all  are, 
on  their  face,  in  ordinary  form.  Six  of  them  contain  no  indorsement 
by  plaintiff,  except  his  signature.  Nine  of  them  contain  this  indorse- 
ment (signed  by  plaintiff):  "Indorsement  on  this  check  is  a  receipt 
in  full  for  following  invoices*'  (italics  ours),  followed  (in  the  case  of 
seven  checks)  by  memorandum  of  amounts  (covered  by  check)  of 
"solder  saved"  (or  "solder  savings,"  or  "solder  savings  adjustment") 
for  the  given  month  or  months  separately.  In  the  case  of  the  remaining 
two  the  descriptive  words  "solder,"  etc.,  are  omitted ;  the  indorsement 
reading  (for  example),  "March  account,  amount  73.08,  freight  14.28, 
check  58.80."  Such  receipt  of  monthly  savings  checks  throughout  a 
given  year  would  not  amount  to  a  payment  or  waiver  of  payment  of 
the  annual  minimum  thereafter  payable  for  that  year ;  nor  would  such 
result  follow  from  the  fact  that  each  of  two  of  the  checks  covered  pay- 
ments for  defendant's  belated  reports  for  a  series  of  months  both 
before  and  after  the  close  of  the  calendar  year.  The  checks  would 
naturally  have  read  the  same,  had  the  annual  minimum  provision  been 
recognized  as  in  force,  and  intended  to  be  met. 

[3]  In  determining  whether  the  facts  support  the  trial  judge's 
conclusion  of  estoppel,  we  must  start  with  the  propositions  that  the 
contract  clearly  and  unambiguously  required  defendant  to  pay  after 
the  end  of  eadh  calendar  year  (and  not  until  then)  an  amount  which 
added  to  the  monthly  solder-savings  pa)nnents,  would  aggregate  $300 
for  each  machine,  and  that  the  contract  was  not  induced  by  fraud. 
B^rond  this  we  must  accept  as  final  the  facts  found  by  the  trial  judge, 
so  far  as  supported  by  testimony  or  reasonable  inference  therefrom. 
We  must  also  accept  such  further  facts  as  appear  without  dispute  in 
the  record. 

The  conclusions  of  fact  made  by  the  learned  trial  judge  we  accept 
with  some  modifications.  In  especial,  we  think  the  finding  whose  sub- 
stance we  have  included  in  clause  (c)  above  goes  farther  than  warrant- 
ed, in  view  of  what  we  have  said  in  discussing  the  question  of  fraud. 
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We  think  the  finding  supported  to  this  extent :  Plaintiff  always  be- 
lieved himself  entitled  to  the  minimum  annual  rental;  the  minimum 
provision,  however,  was  not  called  to  defendant's  attention  when  the 
second  contract  (the  one  in  suit)  was  signed,  and  the  talk  at  that  time 
regarding  rentals  related  only  to  the  percentage  basis ;  defendant  had 
overlooked  or  forgotten  the  minimum  provision,  if  it  had  ever  been 
impressed  upon  its  mind,  and  made  the  monthly  solder-savings  pay- 
ments under  the  supposition  that  its  rental  liability  was  thereby  satis- 
fied, and  if  it  had  had  in  mind  that  it  was  liable  for  an  annual  mmimum 
it  would  either  not  have  executed  the  contract  in  suit  (as  distinguished 
from  its  predecessor  contract)  or  at  least  would  have  canceled  it  and 
returned  the  machines  as  soon  as  it  appeared  (as  it  later  did)  that  the 
value  of  one-third  of  the  solder  saved  was  so  greatly  below  the  stipu- 
lated minimum ;  that  at  some  time  after  plaintiff's  failure  to  call  for 
the  minimum  for  1906  he  believed,  without  being  so  told,  that  defend- 
ant was  making  its  monthly  solder-savings  payments  and  retaining 
the  machines  in  the  belief  that  its  rental  liability  was  being  satisfied 
by  such  payments,  and  that  plaintiff  believing  (certainly  after  the 
first  three  years'  operation)  that  defendant  would  cancel  the  contract, 
at  least  long  before  it  did,  if  the  minimum  provision  were  asserted, 
purposely  refrained  from  such  assertion,  although  probably  intend- 
ing to  make  such  claim  after  the  machines  were  all  returned,  es- 
pecially if  the  aggregate  monthly  solder-savings  payments  for  the 
entire  period  of  years  should  be  less  than  tfie  aggregate  annual 
minimum.  Whether  such  cancellation  would  have  been  made  in 
either  of  the  first  three  years,  which  were  perhaps  more  or  less  ex- 
perimental, as  depending  upon  the  orders  obtainable,  and  for  the 
aggregate  of  which  three  years  the  total  solder  saved  (not  the  one- 
third  thereof)  was  $1,200  above  the  $300  minimum  per  machine, 
perhaps  rests  more  or  less  on  conjecture. 

But  giving  defendant  the  benefit  of  the  doubt  respecting  all  con- 
clusions of  fact  which  we  have  treated  as  merely  doubtful,  and  tak- 
ing into  account  the  acceptance  of  the  monthly  checks  and  the  non- 
assertion  of  claim  for  annual  minimum  when  due,  the  question  is :  Do 
these  facts  effect  an  estoppel  against  plaintiff?  The  question  of 
waiver  in  this  respect  is  so  closely  allied  to  estoppel  as  not  to  require 
separate  treatment. 

It  may  be  conceded  that,  had  the  minimum  provision  been  ambigu- 
ous, or  had  plaintiff  known  when  the  contract  was  made  that  defend- 
ant did  not  understand  that  the  minimum  provision  existed,  or  had 
defendant  offered  to  return  the  machines  and  been  induced  not  to 
do  so  by  distinct  representation  that  defendant  was  liable  only  for  one- 
third  of  the  monthly  savings,  or  had  plaintiff,  in  connection  with  the 
payment  of  monthly  savings,  distinctly  declared  that  defendant  was 
liable  to  no  further  rental,  thereby  relieving  defendant  from  attention 
on  its  part  to  the  terms  of  its  contract  (Graham  v.  Thompson,  55 
Ark.  296,  18  S.  W.  58,  29  Am.  St.  Rep.  40;  Westermann  v.  Corder,  86 
Kan.  239, 119  Pac.  868,  39  L.  R.  A.  fN.  S.]  500,  Ann.  Cas.  1913C,  60), 
plaintiff's  conduct  in  accepting  the  monthly  payments  would  operate  as 
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aD  estoppel  to  claim  the  annual  minimum.  But  no  one  of  these  condi- 
tions is  present.  If  the  acceptance  of  the  monthly  savings  checks  did 
not  eflfect  satisfaction  and  payment  of  the  annual  minimiun,  it  is  diffi- 
cult to  find  in  such  acceptance  any  substantial  effect  by  way  of  estoppel. 
The  minimum  liability  was  not  merely  contingent ;  it  was  fixed  and  in- 
evitable. The  form  complete  payment  should  take,  whether  through 
monthly  payments  alone,  or  following  such  payments  through  the 
addition  thereto  of  a  deficiency  in  such  monthly  payments,  was  the 
only  contingent  feature.  What  we  have  said  respecting  the  relation 
of  the  letters  of  September,  1905,  and  July,  1906,  to  the  subject  of 
fraud  in  procuring  the  contract,  applies  also  to  the  subject  of  estoppel. 

Upon  this  record,  the  question  comes  down  to  this :  Did  plaintiff's 
receipt  from  month  to  month,  over  a  series  of  years,  of  preliminary 
payments  expressly  provided  for  by  his  contract,  without  calling  for 
the  additional  payments  equally  expressly,  and  clearly  and  unam- 
biguously, called  for  by  the  same  contract,  which  had  been  obtained 
in  good  faith  and  in  the  belief  that  defendant  had  read  it  and  knew 
its  conditions,  estop  him  from  claiming  such  annual  payments  before 
the  statute  of  limitations  has  run  against  them,  merely  because  he  dis- 
covered that  defendant  (who  retained  one  of  the  duplicate  copies  of 
the  contract)  supposed,  through  carelessness  or  forgetfulness,  that  it 
was  pa)dng  all  it  was  obligated  to  pay,  and  knew  or  believed  that  de- 
fendant would  cancel  the  contract  if  demand  for  the  annual  minimum 
were  made?  Silence  alone  could  not  estop  plaintiff,  unless  he  was 
l^ally  or  in  good  conscience  bound  to  speak. 

[4]  Granting  that  the  Golden  Rule  would  require  that  plaintiff  save 
defendant  from  the  consequences  of  its  own  carelessness  or  forgetful- 
ness, by  advising  it  of  its  liability  under  the  contract  (which  defendant 
was  legally  bound  to  know),  although  such  advice  would  have  subject- 
ed plaintiff  to  a  loss  possibly  as  great  as  that  from  which  defendant 
would  thereby  be  saved,  we  are  cited  to  no  authority,  nor  have  we 
found  any,  imposing  a  legal  obligation  to  do  so  in  a  case  such  as 
here  presented,  especially  when  there  is  taken  into  account  the  pos- 
sibility always  existing  from  year  to  year  that  defendant  might  obtain 
orders  enough  to  make  its  proportion  of  the  savings  equal  or  exceed 
the  annual  minimum.  In  our  opinion  plaintiff's  mere  silence,  under 
the  cu-cumstances  stated,  did  not  create  an  estoppel.  Slaughter's 
Adm'r  V.  Gerson,  13  Wall.  379,  20  L.  Ed.  627;  Brant  v.  Virginia  Coal 
&  Iron  Co.,  93  U.  S.  326,  337,  23  L.  Ed.  927 ;  Sheffield  Car  Co.  v.  Hy- 
drauUc  Co.,  171  Mich.  423,  137  N.  W.  305,  Ann.  Cas.  1914B,  984; 
Bright  V.  Allan,  203  Pa.  386,  394,  53  Atl.  248;  Ft.  Scott  v.  Eads 
Brokerage  Co.  (C.  C.  A.  8)  117  Fed.  51,  54  C.  C.  A.  437.^ 

1  In  the  Slaughter  Case,  13  Wall.  385.  20  L.  Ed.  627,  Justice  Field  said : 
The  neglect  of  the  purchaser  to  avail  himself,  in  all  such  cases,  of  the 
^eans  of  information,  whether  attributable  to  his  indolence  or  credulity,  takes 
ftwn  him  all  just  claim  for  relief." 

In  the  Brant  Case,  03  U.  S.  337,  23  L.  Ed.  927,  the  same  Justice  said :  **Where 
the  condition  of  the  title  is  known  to  both  parties,  or  both  have  the  same 
Bwans  of  ascertaining  the  truth,  there  can  be  no  estoppel." 

In  Bright  v.  Allan,  203  Pa.  399,  53  Atl.  252,  the  court  said,  quoting  from  a 
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[5]  S.  As  the  case  must  be  tried  again,  more  must  be  said  on  the 
subject  of  limitation.  The  time  when  the  balance  required  to  make  up 
the  annual  minimum  is  payable  not  being  expressly  stated  in  the 
contract,  the  law  implies  an  obligation  to  pay  within  a  reasonable 
time  after  it  is  earned  (Palmer  v.  Pahner,  36  Mich.  487,  24  Am.  Rep. 
605),  or,  as  applied  to  this  specific  case,  within  a  reasonable  time  after 
defendant's  monthly  reports  showed  that  the  aggregate  of  solder-sav- 
ings payments  were  less  than  the  annual  minimum.  The  question  of 
reasonable  time  would  be  one  of  fact  or  of  law,  according  as  upon 
the  record  reasonable  minds  could  or  could  not  reach  differing  con- 
clusions.   International  Co.  v.  Stadler  (C.  C.  A.  6)  212  Fed.  378,  382, 

129  C.  C.  A.  54;  Marmet  Co.  v.  Peoples  Co.  (C.  C.  A.  6)  226  Fed.  646, 
141  C.  C.  A.  402.  The  limitation  laws  of  Michigan  control.  Under 
the  fourth  subdivision  of  section  14135  of  Howell's  Mich.  Statutes  (2d 
Ed.),  actions  of  assumpsit  founded  on  contract,  express  or  implied, 
must  be  commenced  within  six  years  after  the  cause  of  action  ac- 
crues ;  and  this  without  regard  to  the  time  when  actual  damage  accrues. 
Aachen  &  Munich  Fire  Ins.  Co.  v.  Morton  (C.  C.  A.  6)  156  Fed.  654, 
657,  84  C.  C.  A.  366,  15  L.  R.  A.  (N.  S.)  156,  13  Ann.  Cas.  692.  The 
case  is  not  within  section  14139  of  the  Michigan  Statutes,  which 
makes  the  balance  due  upon  a  mutual  and  open  account  current  ac- 
crue at  the  time  of  the  last  item  of  the  accoimt.  There  was  here  no 
mutual  and  open  account  current.  Kimball  v.  Kimball,  16  Mich.  211 ; 
White  V.  Campbell,  25  Mich.  463;  Mandigo  v.  Mandigo,  26  Mich. 
349.  Defendant  supposed  the  account  closed  monthly,  plaintiff  per- 
mitted it  to  be  so  treated.  Payments  were  not  made  upon  an  open 
account  as  such,  so  as  thereby  to  prevent  the  running  of  the  statute. 
Each  unpaid  remnant  of  annual  minimum  was  thus  practically  a  sepH 
arate  installment  under  the  contract,  and  could  be  sued  for  separately 
as  soon  as  payable  and  without  waiting  for  complete  termination  of 
the  contract  relations  by  the  return  of  the  last  machine.  From  the 
time  that  each  such  remnant  was  subject  to  suit  the  statute  began 
to  run.    Had  the  rental  been  for  use  of  real  estate,  the  action  would 

prior  decision  oi  the  same  court :  *"If,  therefore,  the  truth  be  known  to  both 
parties,  or  If  they  have  equal  means  of  knowledge,  there  can  be  no  estoppel.** 
The  preceding  cases  Involved  questions  of  title  or  boundary  of  real  estate. 
The  principle,  however,  seems  equally  applicable  to  the  Instant  case. 

In  the  Eads  Case,  117  Fed.  56,  54  O.  O.  A.  442,  Judge  Sanborn  said :  "A  mis- 
representation by  one  party  of  a  fact  of  which  the  other  Is  actually  and  per- 
missively  Ignorant  Is  a  sine  qua  non  of  an  equitable  estoppel.'*  (ItaUes  ours.) 
Petition  for  cerUorari  denied  by  Supreme  Ck)urt,  187  U.  S.  647,  23  Sup.  C5t.  846^ 
47  L.  Ed.  348. 

In  Sheffield  Co.  v.  Hydraulic  Co.,  171  Midi.  450,  137  N.  W.  315,  Ann  C3te. 
1914B,  984,  the  court  quoted  with  approval  the  rule  as  stated  in  11  Am.  &  Ehig. 
Enc.  of  Law  (2d  Ed.)  at  page  434 :  "It  may  be  stated  as  a  general  rule  that  it 
Is  essential  to  the  application  of  the  principle  of  equitable  estoi^;)el  that  the 
party  claiming  to  have  been  Influenced  by  the  conduct  or  declarations  of  an- 
other, to  his  injury,  was  himself  not  only  destitute  of  knowledge  of  the  state 
of  the  facts,  but  was  also  destitute  of  any  convenient  and  available  means  of 
acquiring  such  knowledge,  and  that,  where  the  facts  are  known  to  both  par- 
ties, or  both  have  the  same  means  of  ascertaining  the  truth,  there  can  be  no 
estoppel." 
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have  been  barred  after  six  years  under  subdivision  3  of  section  14135. 
Stewart  v.  Sprague,  71  Mich.  50,  60,  38  N.  W.  673,  676.  Whether  or 
not  that  subdivision  applies  to  rentals  of  the  class  here  in  suit  (its 
language  is  "all  actions  for  arrears  of  rent"),  the  principle  of  the  de- 
cision is  applicable,  having  in  mind  the  language  of  subdivision  4  of 
the  section  "all  actions  of  assumpsit  *  *  *  founded  upon  any 
contract  *  *  *  express  or  implied."  If  preliminary  demand  were 
necessary  to  the  right  to  sue,  the  demand  would  be  barred  by  the  fail- 
ure to  make  it  within  six  years,  and  the  right  of  action  would  be  ex- 
tinguished by  the  delay.  Palmer  v.  Palmer,  supra,  36  Mich,  at  pages 
493,  494,  24  Am.  Rep.  605;  Sullivan  v.  Ellis  (C.  C.  A.  8)  219  Fed. 
694,  697,  135  C.  C.  A.  366.  In  this  view,  limitation  could,  at  the  most 
ran  only  as  against  the  years  1906,  1907,  and  1908. 

[I]  6.  It  is  to  be  further  noted  that  one  machine  was  returned  to 
plaSntiflF  on  June  30,  1909,  another  on  August  17,  1909,  and  the  last  two 
January  28,  1913.  As  we  construe  the  contract,  taking  all  its  provisions 
into  account,  the  minimum  royalty  for  each  returned  machine  was  not 
earned  for  tihe  full  year  in  which  return  was  made  (as  demanded  by 
plaintiflF),  but  only  for  such  portion  of  the  year  as  it  was  kept  by  de- 
fendant. 

The  judgment  of  the  District  Court  is  reversed,  with  directions  to 
award  a  new  trial. 
ie9C.0JL— O 


Digitized  by  CjOOQ iC 


130 


160  C.  C.  A.  REPOETS 


(257  Fed.  980) 

EDWARDS  V.  DAYTON  MFG.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    December  5,  1918.) 

No.  3044. 

1.  Patents  ^=»26(2) — Invention — Combination — ^New  Resui<t8. 

Invention  may  exist,  even  though  every  element  is  old,  provided  the 
combination  either  produces  a  new  result  or  effects  an  old  result  in  a 
new  and  materially  better  way. 

2.  Patents  ^=»26(1)— Lack  op  Invention — Elements  of  Pbiob  Abt. 

All  elements  of  the  prior  art  have  a  bearing  on  the  question  of  in- 
vention, and  it  is  unnecessary  to  a  finding  of  lack  of  invention  that  every 
element  be  found  in  one  embodiment. 
8.  Patents  ^s»328 — Lack  op  Invention — Combination  of  Elements  in  Prior 
Abt. 

The  Edwards  patent,  No.  890,626,  for  an  improvement  in  window  holding 
and  fastening  devices,  held  void  for  lack  of  invention,  consisting  merely 
in  a  combination  of  the  desirable  elements  of  different  devices  in  the 
same  art. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Ohio ;  Howard  C.  Hollister,  Judge. 

Suit  for  infringement  of  patents  by  Oliver  M.  Edwards  against  the 
Dayton  Manufacturing  Company.  From  a  decree  for  defendant, 
plaintiff  appeals.    Affirmed. 

Arthur  E.  Parsons,  of  Syracuse,  N.  Y.,  for  appellant. 
H.  A.  Toulmin,  of  Dayton,  Ohio,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.    Suit  for  infringement  of  United  States 

patent  No.  890,626  to  Edwards,  June  16,  1908,  for  improvement  in 

window  holding  and  fastening  devices.    The  District  Court  held  the 

patent  void  for  anticipation. 

The  device  of  the  patent  is  sufficiently  shown  by  Figs.  1,  2,  and  3 

of  the  patent  drawings  here  repro- 
duced, in  which  A  is  the  window 
frame,  B  the  sash  adapted  to  move 
up  and  down  in  guides  a  in  the 
frame,  which  is  provided  with  stops 
6.  The  two  lower  fastening  de- 
vices, D  and  D\  have  each  a  wedge- 
headed  bolt  d,  actuated  by  a  spring 
s,  which  normally  pushes  the  bolt 
outwardly  into  contact  with  a  bevel- 
faced  attachment  to  the  frame  stop 
b,  whereby  the  sash  is  normally 
pressed  toward  the  exterior  of  the 
window.  The  upper  fastenings,  D2 
and  D3,  consist  each  of  a  flat,  bent 
spring,  having  one  end  fastened  to 
the  frame  stop  b,  the  free  end  bear- 
ing against  the  inside  of  the  sash, 
and  so  tending  to  force  the  latter 

^ssFor  other  cases  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexe*^ 
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toward  the  exterior  of  the  window.  The  exterior  pressure  of  the  four 
devices  naturally  tightens  the  window  sash  in  its  frame,  so  tending  to 
prevent  rattling  and  to  exclude  dust  and  cold. 

The  lower  fastenings,  D  and  D\  are  provided  each  with  a  finger- 
actuated  lever,  by  which  the  wedge-headed  bolt  d  may  be  withdrawn 
from  contact  with  the  bevel-faced  stop  attachment  b ;  the  window  thus 
being  readily  raised  by  lifting  through  the  finger  pieces  alone  or  by 
the  contributing  action  of  the  counterbalance  Z  and  its  belt  Z',  which, 
however,  are  no  necessary  part  of  the  invention.  The  beveled  at- 
tachment to  the  frame  stop  is  itself  provided  with  a  pluralitv  of  stops, 
enabling  the  holding  of  the  window  at  different  heights.  The  release 
of  the  bolts  d  through  the  use  of  the  finger  levers  enables  the  lowering 
of  the  sash  by  gravity,  except  as  limited  by  the  frictional  action  of 
the  leaf  springs,  D2  and  DS.  The  specification  shows  various  modi- 
fications of  the  devices  represented  by  the  figures  we  have  reproduced, 
but  they  involve  nothing  calling  for  special  mention. 

The  claims  in  suit  are  Nos.  1,  15,  21,  22,  23,  24  and  26.  We  copy 
m  the  margin  the  twenty-sixth  claim,  which  is  the  broadest  and  the 
fifteenth  claim  which  is  the  most  specific.^ 

The  claimed  invention,  to  say  the  least,  rests  upon  a  very  narrow 
foundation.  There  was  nothing  novel  in  either  the  upper  or  lower  fas- 
tening devices  themselves,  nor  in  their  mere  adoption  for  the  pur- 
poses to  which  the  patent  applied  them,  viz.  to  support  the  sash  at 
any  desired  elevation  so  tightly  as  to  prevent  rattling:  and  to  exclude 
dust  and  drafts  of  air,  and  at  the  same  time  permit  the  ready  release 
of  the  holding  attachment  sufficiently  for  the  opening  and  closing  move  • 
ment.  Indeed,  plaintifFs  counsel  frankly  concedes  that  there  would 
be  no  invention  in  adopting  either  the  two  lower  holding  devices  alone 
or  the  two  upper  holding  devices  by  themselves. 

It  is  contended,  however,  that  there  is  invention  in  the  use  oi  ihe 
four  holding  devices  shown,  whereby  the  four  points  of  pressure  con- 
tribute together  to  force  the  sash  outwardly,  thus  preventing  rattling 
and  the  entrance  of  dust  and  air — in  connection  with  the  means  for 
raising  the  window. 

Counsel  more  explicitly  limits  the  claim  of  invention  (by  adoption 
of  the  description  of  plaintifif's  expert)  to — 

1  **26.  In  a  window  the  combination,  substantially  as  set  forth,  of  a  guide- 
way,  a  sash  adapted  to  move  therein,  and  a  series  of  spring  actuated  In- 
dividual holding  devices,  a  portion  of  which  series  is  provided  with  means  to 
partially  release  the  sash  and  another  portion  of  such  series  Is  unprovldevl 
with  such  means  and  is  adapted  to  bear  against  the  sash  In  Its  movement  to 
open  and  dose  the  window  and  partially  hold  it  in  its  guldeway." 

'*15.  In  a  window  the  combination,  substantially  as  set  forth,  of  a  guid(r 
way,  a  sash  adapted  to  move  in  the  guldeway,  individual  holding  device  a 
adapted  to  bear  against  the  sash  at  different  points,  a  portion  of  which  bear 
with  substantially  equal  force  in  either  direction  of  movement  of  the  sash, 
one  point  of  bearing  for  each  device,  a  plurality  of  which  devices  are  prn- 
Tlded  with  movable  parts  yieldingly  bearing  against  the  sash,  each  of  which 
U  actusble,  actuating  means  for  such  parts,  and  coactlng  portions  for  tbe 
holding  devices,  a  portion  being  arranged  substantially  in  the  direction  the 
Mish  moves  with  which  the  bearing  surfaces  of  the  holding  devices  may  f ri  •- 
tiooally  bear  and  hold  the  sash  In  the  guldeway." 
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''a  plurality  of  sash-holding  devices  independent  of  each  other,  and  eacb 
pressing  the  sash  outwardly  against  a  given  point  of  the  outer  stop  of  tbe 
guideway,  a  portion  of  these  devices — those  at  the  lower  left-hand  and  right- 
hand  sides  of  the  sash — being  releasable  and  having  means  whereby  they  are 
released  in  the  movement  for  raising  the  sash  to  open  the  windows,  and 
whereby  movement  is  given  to  the  sash.  The  remainder  of  these  devices,  those 
at  the  upper  comers  of  the  cash,  being  non-releasable,  whereby  the  sash  is 
more  or  less  supported  and  controlled  in  its  opening  and  closing  movements." 

This  is  apparently  intended  to  include  a  combination  of  the  two  non- 
releasable  devices  above,  and  at  least  one  below. 

Reference  to  the  prior  art  shows  that  each  element  of  the  device  of 
the  patent  was  old  in  the  window  sash  holding  art,  long  before  the  Ed- 
wards patent  was  applied  for.  In  1880  (antedating  Edwards  by  23 
years),  Brittain,  by  British  patent  No.  3531,  disclosed  a  car  or  door 
window,  opened  by  lowering  and  vertically  shiftable  by  means  of  a 
strap  attached  to  a  lever  on  the  lower  edge  of  the  window,  whose  sash, 
for  the  purpose  of  preventing  rattling  of  the  window,  carried  at  each  of 
its  two  upper  comers  wedge-headed  bolts,  actuated  by  coil  springs, 
normally  pushing  the  bolt  heads  against  a  bevel-faced  stile  in  the  door 
frame.  The  sash  also  carries  near  each  of  its  two  lower  comers  non- 
releasable,  rearwardly  pressing  leaf  springs.  The  patent  also  de- 
scribes a  construction  of  the  wedge-headed  bolts  whereby,  through  the 
use  of  sufficiently  strong  coil  springs,  the  sash  can  be  held  in  any  po- 
sition to  which  it  may  be  brought,  and  the  bolts  released  through 
handles  on  the  inner  ends  of  their  stems.  It  is  clear  that  the  engage- 
ment of  the  bolt-heads  of  the  upper  fastenings  with  the  bevel-faced 
stiles  causes  a  wedging  action,  and  thereby  a  tendency  to  force  the  bolt 
heads  themselves  and  thus  indirectly  the  window,  rearwardly  and  at 
right  angles  to  its  plane.  The  specification  does  not  in  terms  state,  and 
the  drawings  (which  are  not  shown  to  be  made  to  scale)  do  not  all 
show,  the  window  sash  when  closed  as  actually  overlapping  the  rec- 
tangular frame  stiles,  and  unless  that  were  so,  the  device  would  not  ap- 
preciably exclude  dust  and  air,  and  the  leaf  springs  would  not  exert 
pressure  when  the  window  is  closed,  or  nearly  so. 

One  of  the  drawings,  however,  indicates  an  actual  overlapping  of 
the  sash,  and  the  natural  inference  would  be,  from  the  specification  and 
drawings  taken  together,  that  such  overlapping  was  intended,  and  that 
the  leaf  springs  were  intended  to  be  operative  when  the  window  is  en- 
tirely closed  as  well  as  when  open  or  partly  open.  But,  were  the  Brit- 
tain patent  to  be  rejected  as  an  anticipation,  for  lack  of  clearness  in 
the  respects  mentioned,  it  is  still  an  important  reference,  as  disclosing, 
in  the  same  art,  a  structure  evidently  designed  by  the  inventor  for 
four  point  comer  pressure,  to  be  accomplished  by  devices  of  the  same 
type  as  those  of  the  patent  in  suit;  and  no  one  would  claim  that  it 
would  be  invention  merely  to  reverse  Brittain's  arrangement  of  hold- 
ing devices  by  putting  his  releasable  wedge-shaped  bolts  below  and  his 
nonreleasable  leaf  springs  above,  to  meet  the  problem  of  a  window 
opened  by  raising  instead  of  by  lowering.  The  existence  of  a  four 
point  rearward  pressure  when  the  window  is  partly  open  has  at  least 
an  important  bearing  on  the  question  of  invention  in  employing  such 
pressure  at  all  times. 
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Kane,  however,  in  1892,  by  United  States  patent  No.  473,757,  had 
disclosed  an  invention  for  keeping  the  window  tight  (when  either  clos- 
ed or  open)  and  preventing  it  from  rattling,  and  at  the  same  time  per- 
mitting ready  release  of  the  sash,  when  desirable  to  raise  or  lower  it, 
by  the  use  of  attachments,  one  on  the  inner  face  of  each  of  the  four 
comers  of  the  sash,  whereby  a  beveled  bar  is  pressed  against  a  beveled 
guideway  in  the  frame,  thereby  through  a  wedging  action  forcing  the 
sash  against  the  outer  stops.  The  release  of  the  two  lower  fastenings 
automatically  released  the  upper  fastenings  also.  Here  we  have  the 
direct  exterior  pressure  of  the  sash  itself  against  its  outer  stops,  with 
the  natural  effect  of  excluding  dust  and  drafts  of  air,  as  well  as  pre- 
venting rattling. 

Again,  Waddington,  in  1893,  by  British  patent  No.  15,003,  showed  a 
device  for  the  stated  purpose  of  holding  either  sash  of  a  window  (in- 
cluding railway  carriage  windows)  in  desired  position  (partly  raised 
or  partly  lowered),  consisting  of  leaf  springs,  one  at  each  comer  of  the 
sash;  one  end  of  the  spring  being  attached  to  the  sash- face,  the  free 
end  (with  or  without  antifriction  roller  thereon)  bearing  against  the 
window  frame  and  pressing  the  sash,  in  a  direction  at  right  angles  with 
the  face  of  the  window,  into  close  engagement  with  the  frame.  While 
the  specification  does  not  expressly  state  against  which  stop  the  sash 
is  pressed,  the  drawings  seem  to  indicate  pressure  against  the  outer 
stop.  The  natural  and  direct  effect  of  the  Waddington  device  was 
to  prevent  rattling  and  to  exclude  dust  and  air. 

Still  further,  Howe,  in  1891  (United  States  patent  No.  448,882), 
showed  a  device  for  supporting  a  sash  (including  that  of  a  car  window) 
at  any  desired  elevation,  and  so  tightening  it  in  the  frame  as  to  make 
it  "firm  and  to  exclude  dust,"  and  at  the  same  time  permit  its  ready 
release,  by  the  use  of  a  single  finger-operated  bevel-headed  plunger, 
forced  by  coil  springs  against  the  beveled  face  of  a  vertical  rack  bar 
with  stops  thereon,  so  as,  by  a  wedging  action,  "to  force  the  sash  out- 
wardly against  the  rabbet  of  the  window  frame  and  thereby  render  the 
sash  tight  against  such  rabbet."  If  it  excluded  dust,  it  would,  of 
course,  exclude  drafts  of  air. 

[t,  I]  Other  more  or  less  pertinent  references  to  the  prior  art  mighf 
be  made ;  but  those  cited,  even  disregarding  Brittain  (who,  plaintiff's 
expert  says,  discloses  "the  closest  approach  to  the  structure  and  organi- 
zation found  in  the  patent  in  suit"),  are  sufficient  to  show  that,  while 
no  one  reference  contains  all  elements  of  the  claims  in  suit,  yet  every 
element,  according  to  plaintiff's  counsel's  interpretation  of  them  already 
given,  is  specifically  disclosed  in  substantially  the  same  relation  and  for 
substantially  the  same  purpose  for  which  they  are  employed  in  the 
patent  before  us.  While  invention  may  exist,  even  though  every  ele- 
ment is  old,  provided  the  combination  either  produces  a  new  result  or 
effects  an  old  result  in  a  new  and  materially  better  way  (Loom  Co.  v. 
Higgins,  105  U.  S.  580,  591,  26  L.  Ed.  1177;  Ferro  Concrete  Constr. 
Co.  v.  Concrete  Steel  Co.  [C.  C.  A.  61  206  Fed.  666,  669,  124  C.  C.  A. 
466),  yet  all  elements  of  the  prior  art  have  a  bearing  upon  the  question 
of  invention,  and  it  is  unnecessary  to  a  finding  of  lack  of  invention  that 
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every  element  be  found  in  one  embodiment  (Keene  v.  New  Idea 
Spreader  Co.  [C.  C.  A.  6]  231  Fed.  701,  708,  145  C.  C.  A.  507). 

[3]  Upon  careful  consideration  of  the  prior  art,  and  giving  due 
weight  to  the  well-established  utility  of  plaintifif's  device  and  its  high- 
ly favorable  commercial  reception,  we  are  unable  to  find  in  it  room 
for  invention.  The  most  which,  to  our  minds,  can  be  said  is  that  the 
inventor  has,  in  the  exercise  of  a  hifi:h  degree  of  mechanical  skill,  se- 
lected and  put  together  the  most  desirable  parts  of  different  devices  in 
the  same  art,  making  a  new  structure,  doubtless  better  than  any  which 
preceded  it,  but  in  which  each  part  operates  in  substantially  the  same 
way  as  it  did  in  the  old  and  effects  substantially  the  same  result  This 
is  not  invention.  Overweight  Counter-Balance  Co.  v.  Vogt  Mach.  Co. 
(C.  C.  A.  6)  102  Fed.  957,  43  C.  C.  A.  80;  Railroad  Supply  Co.  v. 
Elyria  Iron  Co.,  244  U.  S  285,  37  Sup.  Ct.  502,  61  L.  Ed.  1136; 
Huebner-Toledo  Breweries  Co.  v.  Matthews  Gravity  Carrier  Co.,  253 
Fed.  435,  165  C.  C.  A.  177  (decided  by  this  court  October  8,  1918). 

The  decree  of  the  District  Court  is  accordingly  affirm^ 


(258  Fed.  090) 

PATAPSCO  SHIP  CEILING  &  STEVEDORE  C50.  v.  SIEBEBT. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    April  24,  1919.) 

No.  1690. 

1.  Master  and  Servant  ^=»35S — Elsction  of  Remedy — Workmen's  OoMPBif- 

6ATI0N  Act. 

A  stevedore,  injured  while  loading  a  vessel,  who  was  entitled  under 
Judicial  Code,  $  24,  par.  3,  as  amended  by  Act  Oct  6,  1917.  to  the 
remedy  afforded  by  the  state  Workmen's  Compensation  Act,  held  not  to 
have  elected  that  remedy  by  signing  at  the  request  of  an  attorney  the 
notice  to  his  employer  contemplated  by  the  Compensation  Act,  and  to  be 
entitled  to  sue  in  admiralty,  etc. 

2.  Shipping  «=»84(3) — Injuries  to  Stevedore— Safe  Place  to  Work — Or- 

ders. 

A  stevedore  company,  though  it  ordered  its  foreman  to  remove  all  hatch 
bonnis,  etc..  held  charged  with  knowledge  of  noncompliance  with  order, 
so  that  it  could  not  escape  liability  to  a  stevedore,  injured  by  the  falling 
of  a  beam  on  the  ground  the  company  had  discharged  its  duty  as  to  fur- 
nishing safe  place,  etc. 

3.  Shipping  <S=»84(4^ — Injuries  to  Stevedore — Vice  Principal. 

The  foreman  of  a  stevtMlore  company  held  a  vice  principal  as  to  a  steve- 
dore, so  the  company  could  not  escape  liability  for  the  foreman's  negli- 
gence on  the  ground  he  was  a  fellow  servant  of  the  injured  stevedore. 

4.  Damages  ^=»132(9)— Personal  Injuries — Measure. 

Held,  that  $3,7i>l  should  be  allowed  a  stevedore  for  Injuries  which  ne- 
cessitated the  ami)Utation  of  his  leg  below  the  knee,  and  caused  a  loss  of 
wages  and  expenditure  for  medical  attention  amounting  to  $791. 

^s>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numb«red  Digests  A  Indexes 
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Appeal  from  the  District  Q)urt  of  the  United  States  for  the  Dis- 
trict of  Maryland,  at  Baltimore ;  John  C.  Rose,  Judge. 

Libel  in  admiralty  by  John  Siebert  against  the  Patapsco  Ship  Ceiling 
&  Stevedore  Company,  the  Prince  Line,  Limited,  and  Fumess  Withy  & 
G).,  Limited.  'Decree  for  libelant  against  the  first-named  respondent. 
Affirmed. 

The  opinion  filed  below,  and  here  reprinted  from  253  Fed.  6S5,  was 
in  full  as  follows : 


ROSE,  District  Judge.  On  January  5th  last  the  respondent,  the 
Patapsco  Ship  Ceiling  &  Stevedore  Company,  hereinafter  called  the 
"employer,"  was  engaged  through  its  employes,  of  whom  the  libelant 
was  one,  in  loading  the  Chinese  Prince,  hereinafter  referred  to  as 
the  "ship."  The  respondents  the  Prince  Line,  Limited,  and  Furness 
Withy  &  Co.,  Limited,  were  respectively  owner  and  agent  of  the  ship. 

The  libelant  was  working  in  the  ship's  hold.  By  the  fall  of  one 
of  the  strong  backs  intended  to  support  the  hatch  covers,  one  of  his 
legs  was  so  badly  crushed  as  to  necessitate  amputation  below  the  knee. 
He  suflFered  other  serious  and  painful  injuries,  hut  these,  fortunately, 
proved  to  be  temporary. 

ft]  One  week  after  the  accident  libelant  signed  the  notice  to  the  em- 
ployer, contemplated  by  the  Workmen's  Compensation  Act  of  Mary- 
land, that  he  had  been  hurt,  and  requesting  that  it  should,  in  accord- 
ance with  law,  supply  him  with  medical  attendance.  This  notice  was 
countersigned  by  a  well-known  member' of  the  Baltimore  bar,  and  by 
or  through  the  latter  was  promptly  served  upon  the  employer.  There- 
after the  same  attorney  filed  a  claim  with  the  state  Industrial  Accident 
Commission.  Because  libelant  was  long  in  the  hospital,  the  hearing 
was  put  oflF,  and  before  it  was  actually  held  he  asked  permission  of 
the  commission  to  withdraw  his  claim.  After  inquiry,  the  commission 
pcraiitted  him  to  do  so,  on  the  ground  that  in  the  condition  he  was 
at  the  time  he  signed  the  notice  he  did  not  so  appreciate  its  nature  as 
to  make  it  fair  to  hold  that  he  had  irrevocably  committed  himself  by 
it  The  employer  in  this  court  insists  that,  in  spite  of  the  findings 
and  action  of  the  commission,  the  delivery  of  the  notice  was  a  final 
election  to  waive  libelant's  right  to  proceed  in  the  admiralty. 

The  libelant  here  testified  that  he  signed  such  notice  because  it  was 
brought  to  him  by  a  young  man  who  told  him  he  should  sign  it.  It 
was  then  only  a  week  after  the  accident,  and  he  was  in  such  a  state  of 
pam  from  some  of  his  injuries  that  he  could  not,  and  did  not,  give 
the  matter  any  consideration,  but  appended  his  signature,  as  he  had 
been  bidden  to  do.  He  said  he  thought  the  young  man  referred  to  was 
an  assistant  to  the  member  of  the  bar  who  had  countersigned  the 
ppcr,  but  how  either  of  them  had  learned  of  the  accident,  or  who, 
if  any  one,  had  asked  either  of  them  to  interest  himself  in  the  mat- 
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ter,  he  did  not  know.  I  sent  at  once  for  the  attorney  in  question, 
and  he  testified  that  he  had  never  seen  the  libelant  until  the  latter 
was  out  of  the  hospital,  and  had  come  to  tell  him  that  he  wanted  to 
put  his  case  in  other  hands.  He  further  stated  that  the  matter  had 
originally  been  brought  to  him  by  a  young  lawyer,  whose  name  he 
gave,  and  for  whom  he  had  occasionally  tried  cases ;  but  the  gentleman 
had  at  least  temporarily  quit  practice  to  accept  employment  in  a  mu- 
nition plant.  There  the  evidence  on  this  branch  of  the  case  stopped, 
except  that  it  appeared  that  the  employer,  in  consequence  of  the  notice 
referred  to,  but  without  the  knowledge  of  the  libelant,  had  shortly 
after  the  accident  paid  $29  of  the  latter's  hospital  expenses.  Before 
he  was  discharged  from  the  hospital,  his  total  bill  had  rim  up  to  $266. 

The  evidence  shows,  as  the  commission  held,  that  the  libelant  did 
not  appreciate,  and  was  not  in  a  condition  to  appreciate,  the  signifi- 
cance of  the  paper  he  had  signed,  nor  did  he  know  that  the  person 
who  procured  his  signature  was  claiming  to  act  as  his  representative. 
Every  rational  system  of  jurisprudence  strives  to  insure,  as  far  as 
may  be,  that  a  man  shall  not  lose  important  rights  merely  because  he 
has  done  some  formal  thing  in  excusable  ignorance  of  its  nature  and 
significance. 

When  it  came  out  for  the  first  time  at  the  hearing  in  this  court  that 
the  $29  had  been  paid,  I  required  the  libelant  to  reimburse  the  employ- 
er as  a  condition  to  going  on  with  his  case.  This  was  done  at  once. 
I  did  not  intend  to  rule  that  such  a  requirement  should  always  be 
made,  as  sometimes  it  might  work  hardship  and  injustice;  but  it  is 
obviously  fair  wherever  the  libelant  is  in  a  condition  to  comply  with 
it,  as  in  this  case  he  was.  In  this  state  of  the  record,  it  is  unnecessary 
to  decide  anything,  except  that  this  libelant  was  free  to  prosecute  his 
libel.  Whether  he  could  have  done  so,  had  he  understandingly  in- 
voked the  jurisdiction  of  the  commission,  need  not  be  passed  upon. 

The  act  of  Congress  approved  October  6,  1917  (40  Stat  395,  c.  97) 
gave  an  employe,  injured  on  water,  the  right  to  avail  himself  of  the 
Workmen's  Compensation  Law  of  the  state.  This  result  was  ac- 
complished by  amending  paragraph  3  of  section  24  of  the  Judicial 
Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1091  [Comp.  St.  1916,  § 
991]).  The  relevant  portions  of  that  paragraph  were  a  part  of  the 
original  Judiciary  Act  of  1789,  and  gave  the  District  Courts  of  the 
United  States  cognizance  of  "all  civil  cases  of  admiralty  and  mari- 
time jurisdiction,  saving  to  all  suitors  the  right  of  a  common-law 
remedy,  where  the  common  law  is  competent  to  give  it."  The  amend- 
ing statute  added  the  words,  "and  to  claimants  the  rights  and  reme- 
dies of  the  Workmen's  Compensation  Law  of  any  state."  So  far  as 
I  know,  it  has  never  been  held  that  the  mere  institution  of  a  common- 
law  suit  to  recover  for  a  maritime  tort  precluded  the  plaintiflE  from 
subsequently  seeking  relief  in  admiralty. 

[2,  3]  It  remains  to  pass  upon  the  merits.  The  accident  happened 
because  the  libelant  was  working  under  a  hatch  beam  or  strcmg  back, 
which  had  not  been  removed,  and  which  was  not  bolted  in  place.  The 
hook  or  the  chain,  used  to  raise  and  lower  the  load,  caught  under  the 
beam  and  pulled  it  out  of  its  support.    There  is  no  question  that  the 
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place  in  which  the  plaintiff  was  working  was,  under  such  circum- 
stances, unsafe. 

It  is  in  evidence  that  the  employer  had  given  general  instructions  to 
its  foremen  always  to  remove  all  the  hatch  beams,  or,  if  any  were 
left  in  place,  to  see  that  they  were  firmly  secured  by  bolts  or  pins. 
It  is  argued  that  the  foreman  was  a  fellow  servant  of  the  libelant,  and 
that  the  latter  assumed  the  risk  of  his  negligence.  It  is  true  that  the 
instruction  was  given,  and  that  the  chief  executive  of  the  employer 
appreciated  its  importance,  and  was  sincerely  anxious  that  it  should 
be  obeyed.  It  is  equally  clear,  however,  that  his  subordinates  habitu- 
ally disregarded  it,  in  that  they  never  made  any  real  attempt  to  see  that 
it  was  enforced. 

To  remove  the  hatch  beam  took  from  5  to  15  minutes.  The  bolts 
for  it  were  not  always  right  at  hand.  The  foreman  and  the  gang 
leaders  were  anxious  to  maintain  their  tonnage  record.  Familiarity 
with  danger  made  them  careless  of  the  safety  of  the  men  under  them. 
So  generally  was  the  instruction  ignored,  and  so  easy  would  it  have 
been  for  the  employer  to  have  discovered  that  fact,  that  it  cannot  now 
successfully  claim  that  by  merely  issuing  the  -order  it  had  done  all 
that  was  incumbent  on  it  to  make  sure  that  the  men  were  given  a  safe 
place  in  which  to  work.  That  obligation  it  could  not  delegate.  More- 
over, the  foreman  or  "chargeman,"  who  should  have  seen  that  the 
beam  was  removed  or  bolted  in,  was,  upon  the  evidence,  a  vice  prin- 
cipal, rather  than  a  fellow  servant,  of  the  libelant.  He  had  full 
charge  of  the  loading  of  the  ship  and  of  all  the  men  employed  in 
doing  it.  Subject  to  his  orders  were  the  gang  leaders,  who  had  the 
right  to  employ  and  discharge  the  workmen — in  the  modern  ver- 
nacular, the  power  of  "hiring  and  firing."  The  men  who  did  the 
actual  work  were  boimd  to  obey  the  orders  of  the  foreman.  I  am 
satisfied,  although  he  denies  it,  mat  he  gave  the  order  not  to  remove 
some  of  the  beams,  including  the  one  which  fell  on  the  libelant,  and 
that  the  libelant  and  his  fellow  workmen,  if  they  were  to  maintain 
their  places,  had  no  choice  other  than  to  do  what  he  told  them  to  do. 
The  employer  must  be  held  liable. 

There  is  nothing  shown  to  charge  either  of  the  other  respondents, 
and  as  to  them  the  libel  must  be  dismissed. 

[4]  The  costs  of  medical  attendance,  of  the  artificial  limb,  and  the 
loss  of  wages  of  libelant  while  in  the  hospital,  total  $791.  I  will  al- 
low $3,000  more  as  compensation  for  his  suflfering  and  permanent 
injuries,  or  an  aggregate  of  $3,791. 

A  decree  against  the  employer  for  that  amount  will  be  signed. 

Whitelock,  Deming  &  Kemp,  of  Baltimore,  Md.,  for  appellant. 
George  T.  Mister  and  Harry  B.  Wolf,  both  of  Baltimore,  Md.,  for 
appellee. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PER  CURIAM.  We  are  satisfied  with  the  disposition  of  this  case 
by  the  court  below,  and  deem  it  unnecessary  to  add  anything  1o  what 
b  said  in  the  opinion  of  the  learned  District  Judge.    Affirmed. 
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(258  Fed.  143) 

VANDENBURGH  v.  CONCRETE  STEEL  CO.' 

(Circuit  Court  of  Appeals,  Second  Circuit    April  16,  1919.) 

No.  172. 

1,  Patents  ^s»328 — ^VALiDnr  and   Infringement — Concrete  Reinforcino 

Bar. 

The  Vandenburgh  reissue  patent,  No.  14,182,  for  a  concrete  reinforcing 
bar,  claims  1  and  2,  are  void,  as  too  broad.  Claims  3  and  5  disclose  In- 
vention and  are  valid ;  also  held  infringed. 

2.  Patents  ^s»147 — ^Reissue — ^Partial  Invaxiditt. 

The  fact  that  some  of  the  claims  of  a  reissued  patent  are  Invalid,  as  too 
broad,  does  not  Invalidate  other  claims. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Suit  by  George  E.  Vandenburgh  against  the  Concrete  Steel  Com- 
pany.   Decree  for  defendant,  and  complainant  appeals.    Reversed. 

Carlos  P.  Griffin,  of  San  Francisco,  Cal.  (James  H.  Grifiin,  of  New 
York  City,  of  counsel),  for  appellant. 
Lucius  E.  Varney,  of  New  York  City,  for  appellee. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

WARD,  Circuit  Judge,  [t]  United  States  reissued  patent  14,182. 
to  George  E.  Vandenburgh,  for  a  concrete  reinforcing  bar,  was  held 
void  for  want  of  invention  by  the  District  Court  for  the  Western  Dis- 
trict of  Pennsylvania  in  the  suit  of  Vandenburgh  v.  Electric  Welding 
Co.,  259  Fed.  579,  while  the  court  below  dismissed  the  bill  in  this  case 
against  the  Concrete  Steel  Company  for  noninfringement.  Both  courts 
held  that  the  original  patent  did  not  contemplate  collapsibility  of  the 
structure,  because  the  spiral  coil  was  described  as  rigidly  fixed  by  kerfs 
and  spurs  on  the  reinforcing  bar.  For  this  reason  it  was  held  that 
claims  1  and  2  of  the  reissue,  which  were  intended  to  cover  collapsibility 
of  the  structure,  were  invalid,  as  too  broad.  We  agree  in  this  conclu- 
sion. 

But  claim  3  of  the  reissue  is  literally  the  same  as  claim  3  of  the 
original  patent,  and  claim  5  of  the  reissue  is  literally  the  same  as 
claim  4  of  the  original  patent.  These  claims  should  be  construed 
consistently  with  the  specifications,  which  are  also  literally  the  same 
in  each  patent,  as  meaning  that  the  spiral  coil  is  rigidly  connected  with 
the  longitudinal  bar  at  each  point  of  contact.  So  construed,  the  claim 
describes  a  continuous  spiral  rigidly  and  integrally  connected  with 
kerfs  and  spurs  in  the  bar,  constituting  a  trusslike  structure  within 
the  body  of  the  concrete,  resisting  lateral  and  longitudinal  strains, 
and  which  can  be  more  cheaply  manufactured  than  if  the  spiral  were 
riveted  or  welded  to  the  bar  at  each  point  of  contact. 

[2]  The  defendant's  witness  Cummings  frankly  admits  that  this 
form  of  reinforcing  structure  was  new  in  cement  work  and  has  come 
into  general  use.  The  fact  that  claims  1  and  2  of  the  reissue  are  in- 
valid, as  too  broad,  does  not  invalidate  claims  3  and  5.    Gage  v,  Her- 

^p»For  other  cases  see  same  topic  A  KSHT- NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
•Ortiorarl  denied  250  U.  S.  M4»  40  Sup.  Ct  11,  64  U  Bd.  — . 
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ring,  107  U.  S.  640,  646,  2  Sup.  Ct.  819,  27  L.  Ed.  601.  The  defend- 
ant's structure  when  set  up  to  receive  the  concrete  is  exactly  the 
same  as  plaintiff's,  except  that  the  spiral  coil  is  not  rigidly  fixed  by 
kerfs  and  spurs  on  the  bar.  This  enables  the  structure  to  be  collapsed 
when  not  in  use,  a  commercial  improvement  for  purposes  of  shipment, 
but  which  does  not  justify  the  defendant's  appropriation  of  the  plain- 
tiflfs  structure. 
The  decree  is  reversed,  with  half  costs  to  the  plaintiff.  , 


058  F^l) 

O.  a  BABBEB  MINING  &  FEBTIUZING  CO.  V.  BBOWN  HOISTING 
MACHINERY  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    April  8,  1919.) 

No.  3148. 

!•  Sales  ^»439— Defects — Bubden  of  Pboof. 

Where  a  buyer's  retention  and  use  of  a  locomotive  crane  prior  to  suit 
for  the  purchase  price  were  sufficient  to  reveal  the  claimed  defects,  the 
buyer,  who  defended  on  the  ground  of  such  defects,  has  the  burden  of 
proYing  them. 

2.  Appeal  and  Ebbob  ^=»995 — ^Beview—Evidengb. 

On  writ  of  error,  the  Circuit  Court  of  Appeals  will  not  weigh  the  evi- 
dence. 

3.  Sales  ^=s>445(1) — Actions — ^Wabbantt — Jubt  Question. 

Though  Gen.  Code  Ohio,  |  8395,  specifies  when  implied  warranties  will 
or  will  not  arise,  yet  where  the  facts  on  which  such  implied  warranties 
might  or  might  not  arise  are  in  conflict,  the  questions  are  for  the  jury. 
4-  Sales  ^=»445(1) — Implied  Wabbanties — Jubt  Question. 

In  an  action  for  the  purchase  price  of  a  locomotive  crane,  where  the 
buyer  defended  on  the  ground  that  the  crane  did  not  comply  with  the  im- 
plied warranty  arising  under  Gen.  Code  Ohio,  §  8395,  because  the  seller 
was  advised  of  the  buyer's  needs,  etc.,  held,  where  there  was  testimony 
that  the  crane  was  sold  under  its  patent  or  trade-name,  and  that  the  buy- 
er's agents  inspected  the  same,  the  question  whether  any  implied  warranty 
arose  was  for  the  jury. 
Si  Sales  ^s»425 — Bbeach  of  Wabbantt — Bights. 

Under  Gen.  Code  Ohio,  |  8449,  relating  to  breach  of  warranty,  a  buyer, 
on  discovery  of  the  breach,  is  at  liberty  either  to  return  or  offer  to  return 
the  article  and  recover  any  part  of  the  price  paid,  or  to  accept  and  keep 
the  article  and  set  up  breach  of  warranty  by  way  of  recoupment,  in  dim- 
inution or  extinction  of  the  purchase  price. 
t  Sales  ^s>287(8) — ^Breach  of  Wabbanty — Acceptance. 

Where  a  buyer  of  a  locomotive  crane  retained  the  same  and  used  it 
for  a  long  time,  there  was  an  acceptance,  even  though  the  buyer  asserted 
in  correspondence  that  it  had  not  accepted  the  crane,  because  it  did  not 
comply  with  an  asserted  warranty. 
7.  Sales  ^=>442(14) — ^Bbeach  of  Wabbantt — ^Daicaobs. 

Where  a  buyer  of  a  locomotive  crane,  notwithstanding  discovery  of  al-    • 
leged  defects,  retained  and  used  the  crane,  and  as  a  result  of  asserted  de- 

^=»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  aU  Kej-Numbered  Digests  ft  Indexes 
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fectfl  it  dropped  stones  on  a  building  when  being  used,  held  that,  under 
Gen.  Code  Ohio,  |  8449,  relating  to  breach  of  warranty,  damages  arising 
ont  of  such  use  of  the  crane  cannot  be  recovered,  where  the  buyer  made 
no  attempt  to  have  the  defects  remedied. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio ;  D.  C.  Westenhaver,  Judge. 

Action  by  the  Brown  Hoisting  Machinery  Company  against  the 
O.  C.  Barber  Mining  &  Fertilizing  Company,  which  counterclaimed. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

F.  R.  Marvin,  of  Cleveland,  Ohio,  for  plaintiff  in  error. 
Clinton  M.  Horn,  of  Cleveland,  Ohio,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge.  Action  to  recover  purchase  price, 
$6,400,  and  interest,  for  sale  of  a  10-ton  type  *'H"  4-wheel  Brownhoist 
locomotive  crane.  The  Brown  Company,  plaintiff  below  and  herein 
called  the  seller,  recovered  judgment,  and  the  Barber  Company,  de- 
fendant below  and  herein  called  the  buyer  prosecutes  error. 

The  terms  of  sale  were  defined  by  written  contract.  The  crane  was 
to  be  delivered  and  completely  erected  by  the  seller  at  the  plant  of 
the  buyer  in  Howenstine,  near  the  city  of  Canton,  Ohio.^  The  buyer 
was  then  engaged  in  the  manufacture  of  fertilizing  lime  from  lime- 
stofle  and  coal,  though  not  by  a  method  involving  tide  use  of  a  crane. 
The  limestone  and  coal  had  been  brought  to  the  site  of  the  plant  in 
cars,  and  removed  thence  into  the  kilns  in  different  ways;  some  in 
course  of  removal  being  dumped  in  piles,  called  stock  piles,  adjacent 
to  the  kilns.  At  the  time  the  contract  was  entered  into  certain  new 
kilns  were  in  course  of  erection  near  the  site  of  the  old  kilns  and 
stock  piles,  and  the  crane  in  question  was  to  be  used  in  removing  the 
materials  from  stock  piles  to  the  new  kilns.    The  contract  provides : 

"The  seller  gnarantees  said  crane  to  be  capable  of  handling  at  the  buyer's 
plant  No.  1,  Howenstine,  Ohio,  300  tons  of  limestone  and  mine-run  coal  from 
stock  pile  to  cupola  in  10  hours,  the  relative  proportions  of  stone  and  coal  to 
be  three  of  stone  to  one  of  coal." 

The  petition  alleges  that  the  seller  delivered  and  erected  the  crane 
and  equipment  at  the  buyer's  plant  in  January,  1915,  and  in  all  respects 
complied  with  the  terms  of  the  contract;  that  the  buyer  had  been  in 
the  continuous  possession  and  use  of  the  crane  and  equipment  from 
that  time  to  the  commencement  of  the  suit,  October  8,  1915 ;  and  that, 
although  the  price  was  payable  February  1,  1915,  the  buyer  refused 
to  pay  any  part  of  it.  The  answer  admits  these  allegations,  except 
the  one  as  to  compliance  with  the  contract,  avers  that  the  crane  was 

1  The  crane  and  its  equipment  were  described  in  the  contract  thus :  "One 
10-ton  type  *H'  4-wheel  Brownhoist  steam  locomotive  crane,  with  55-ft.  booiii« 
8-ft.  0  in.  gauge,  %  cab  double  drum  equipment,  16000^  counterwelglit  in 
truck  frame  and  Brownhoist  patent  54  cu.  ft  grab  bucket." 
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defective  in  several  particulars,  and  seeks  damages  in  diminution — 
indeed,  in  extinction— of  the  purchase  price.  The  verdict,  as  well 
as  the  judgment,  is  upwards  of  $900  less  than  the  amount  of  the  pur- 
chase price  and  accrued  interest,  though  how  this  happened  does  not 
distinctly  appear;  but,  as  will  be  pointed  out  when  considering  the 
measure  of  damages  applied,  it  is  reasonably  clear  that  the  sum  men- 
tioned was  fixed  and  allowed  as  the  buyer's  damages. 

[1]  1.  Guaranteed  Capacity  of  the  Crane,  It  is  said  that  the  crane 
is  not  capable  of  removing  300  tons  of  material  in  accordance  with 
the  terms  of  the  guaranty.  The  testimony  is  in  conflict  upon  this 
subject.  This  is  particularly  true  of  certain  tests  that  were  made. 
Upon  this  issue  it  is  objected  that  the  court  placed  the  burden  of  proof 
upon  the  buyer.  The  buyer's  retention  and  use  of  the  crane  prior  to 
commencement  of  the  suit  were  concededly  sufficient  to  reveal  the 
claimed  defects;  and  certainly  it  could  not  assert  the  right  to  re- 
cover damages  on  account  of  defects  without  showing  what  they  were. 
This  was  an  afiirmative  defense ;  and  the  rule  is  to  place  the  burden 
of  proving  such  a  defense  upon  the  defendant,  the  buyer  here.  Cres- 
cent Milling  Co.  v.  H.  N.  Strait  Mfg.  Co.,  227  Fed.  804,  809,  142  C. 
C.  A.  328  (C.  C.  A.  8) ;  Dodsworth  v.  Hercules  Iron  Works,  66  Fed. 
483,  488,  13  C.  C.  A.  552  (C.  C.  A.  6). 

[2]  It  is  settled  that  an  appellate  court  of  the  United  States  does 
not  weigh  the  evidence.  Besides,  although  the  use  of  the  guaranteed 
capacity  does  not  seem  in  practice  to  have  been  needed,  it  is  clear 
enough  that  the  crane  easily  met  the  daily  requirements  of  the  buyer 
in  the  removal  of  stone  and  coal  from  the  stock  piles  to  the  kilns. 
The  verdict,  apart  from  the  allowance  of  damages  as  stated,  would 
naturally  imply  that  the  guaranty  respecting  the  capacity  of  the 
crane  was  substantially  complied  with ;  the  eflfect  of  the  verdict,  how- 
ever, must  be  considered  later. 

[3,4]  2.  Implied  Warranty  Claimed,  It  is  urged  that  conditions 
existed  here  which,  under  the  Ohio  Uniform  Sales  Act  (Gen.  Code, 
§  8395),  charged  the  seller  with  an  implied  warranty  that  the  crane 
was  reasonably  fit  for  the  purposes  for  which  the  buyer  purchased  it. 
Assuming  that  there  is  no  inconsistency  between  the  admitted  express 
guaranty  and  the  claimed  implied  warranty  (G.  C.  O.  §  8395,  par. 
6),  several  considerations  arise.  It  is  said  that  the  trial  judge  erred 
in  refusing  to  instruct  the  jury  that  the  implied  warranty  claimed  was, 
as  matter  of  law,  included  in  the  seller's  obligation.  Against  this  it 
is  contended,  and  several  witnesses  testify  without  contradiction,  that 
the  name  under  which  the  crane  was  sold  was  its  trade-name,  and 
that  the  grab  bucket  was  patented;  and  the  jury  was  permitted  to 
consider  whether,  in  the  light  of  all  the  evidence,  including  the  de- 
scriptive matter  in  the  contract,  the  crane  was  sold  under  its  patent 
or  trade-name,  and  was  told  that  if  the  sale  was  so  made  there  could 
not  be  an  implied  warranty.  This  was  in  accord  with  paragraph  4 
(section  8395): 

*ln  the  case  of  a  contract  to  seU  or  a  sale  of  a  specified  article  under  its 
patent  or  other  trade-name,  there  is  no  implied  warranty  as  to  its  fitness  for 
any  particolar  purpose." 
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The  buyer  claims  in  avoidance  of  this  provision  that  the  undisputed 
testimony  shows  that  the  seller  was  fully  advised  of  the  purposes  for 
which  the  crane  was  desired,  and  that  the  buyer  relied  on  the  seller's 
skill  and  judgment  as  to  the  fitness  of  the  crane  for  such  purposes. 
This  is  to  insist  that  the  claim  of  implied  warranty  is  controlled  ex- 
clusively by  paragraph  1  (section  8395) : 

"When  the  buyer,  expressly  or  by  implication,  makes  knowTi  to  the  seller  the 
I>articular  purpose  for  which  the  goods  are  required,  and  it  appears  that  the 
buyer  relies  on  the  seller's  skill  or  judgment,  ♦  ♦  ♦  there  is  an  implied 
warranty  that  the  goods  shall  be  reasonably  fit  for  such  purpose." 

Here  again  the  case  presents  difficulty  touching  the  state  of  the 
evidence.  True,  before  the  contract  was  entered  into  the  seller  was 
advised  of  the  place  at  which  the  crane  was  to  be  erected  and  of  the 
purpose  to  use  it  in  transferring  the  materials  from  the  stock  piles  to 
the  kilns;  but  the  testimony  is  in  conflict  as  to  the  seller's  previous 
knowledge  of  certain  matters  of  which  the  buyer  subsequently  com- 
plained. It  is  important  to  note  that  the  matters  of  subsequent  com- 
plaint for  the  most  part  concern  the  grab  bucket;  one  complaint  is 
that  frequently  one  or  more  large  pieces  of  limestone  are  caught  be- 
tween the  teetn  or  jaws  of  the  bucket,  which  so  far  prevent  the  bucket 
from  closing  as  to  permit  smaller  pieces  to  fall  upon  and  injure  the 
roof  of  a  building  and  endanger  employes  of  the  buyer  during  the 
movement  of  the  bucket  from  the  stock  piles  to  the  kilns;  and  the 
other  is  that  the  bucket  is  not  adapted  to  the  proper  distribution  of 
the  materials  when  discharging  them  into  the  kilns. 

It  is  perhaps  enough  to  say  of  the  first  of  these  complaints  (1)  that 
the  testimony  is  in  conflict  upon  a  question  whether  the  buyer  attempts 
to  carry  larger  stones  than  those  previously  disclosed  in  the  stock 
piles  or  represented  as  intended  to  be  conveyed ;  and  (2)  that  the  evi- 
dent liability  and  tendency  of  large  pieces  of  stone  or  coal  so  to  be 
caught  and  of  the  stone,  rather  than  the  coal,  to  hold  the  jaws  of  the 
bucket  apart  and  permit  the  escape  of  smaller  pieces  in  any  attempt 
to  load  and  carry  such  material,  ought  to  have  been  revealed  by  ex- 
aminations which  admittedly  the  buyer  through  its  general  manager 
and  expert  engineer  made  of  this  type  of  buckets  before  the  contract 
was  entered  into  (paragraph  3,  §  8395);  this  is  strengthened  by  the 
fact  that  no  complaint  is  made  touching  the  handling  of  coal,  the 
other  material. 

As  to  the  second  complaint,  there  is  testimony  from  which  it  might 
fairly  be  inferred  that  the  distribution  would  not  be  open  to  criticism 
if  the  bucket  were  properly  placed  and  operated  when  discharging 
the  materials  into  the  kilns.  These  complaints  would  seem  on  their 
face  to  affect  the  method  of  using  rather  than  the  inherent  qualities  of 
the  bucket.  It  is  to  be  observed,  moreover,  that  the  testimony  offered 
to  support  the  complaints  was  not  received  for  the  purpose  of  show- 
ing an  implied  warranty  that  the  crane  would  handle  stone  without 
dropping  any  of  the  smaller  parts,  or  would  distribute  the  materials 
in  any  particular  way  in  the  kilns;  it  was  received  for  the  purpose 
of  determining  whether  the  buyer  made  known  to  the  seller  the  pur- 
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pose  for  which  it  needed  the  crane,  and  relied  on  the  skill  and  judg- 
^  ment  of  the  seller  in  that  behalf. 

If,  then,  it  be  borne  in  mind  that  the  solution  of  the  issues  of  im- 
plied warranty  depended  on  the  one  hand  upon  whether  the  crane 
was  sold  under  its  trade-name,  and  on  the  other  whether  the  buyer 
made  known  to  the  seller  the  purposes  of  purchasing  the  crane  and 
also  relied  on  the  seller's  skill  and  judgment  as  to  the  fitness  of  the 
crane,  and,  further,  that  testimony  was  received  on  both  of  these  sub- 
jects independently  of  the  testimony  relating  to  the  method  pursued 
in  loadin|r  and  operating  the  bucket,  it  becomes  plain  that  the  trial 
judge  believed  that  the  testimony  was  in  such  conflict  as  to  require  its 
submission  to  the  jury.  And  the  questions  were  submitted  under 
instructions  as  to  what  facts  either  express  or  implied  would  justify 
a  finding  that  an  implied  warranty  of  fitness  existed,  and  with  a  fur- 
ther instruction  that  such  a  finding  was  permissible  notwithstanding 
the  express  guaranty  as  to  the  capacity  of  the  crane.  The  court  was 
thus  dealing  with  distinct  and  in  some  respects  opposed  issues,  and 
also  with  conflicting  testimony  touching  the  problem  of  implied  war- 
ranty; in  these  circumstances  the  applicable  provision  of  the  Sales 
Act  was  to  be  ascertained  according  to  the  preponderating  testimony 
under  the  several  issues — as,  for  instance,  was  the  crane  sold  simply 
under  its  trade-name,  or  did  the  buyer  make  known  to  the  seller  the 
purpose  for  which  the  crane  was  required,  and  particularly  did  the 
buyer  rely  on  the  seller's  or  on  its  own  skill  and  judgment? 

Manifestly  these  questions,  like  any  ordinary  disputed  questions 
of  fact,  were  determinable  by  the  jury.  Mr.  Williston  says,  in  his 
work  on  Sales  (section  214,  at  p.  284)  : 

*'If  the  seUer's  UabUity  is  based  on  representations  and  affirmations,  be- 
cause of  which  the  law  imposes  upon  him  the  obligations  of  a  warrantor,  dis- 
puted questions  of  fact  as  to  the  nature  of  the  assertions  and  the  reliance  of 
the  buyer  will  generally  give  rise  to  disputed  questions  of  fact,  which  will 
require  Bubmission  to  the  jury  of  the  whole  question  of  warranty." 

In  Kansas  City  Bolt  &  Nut  Co.  v.  Rodd,  220  Fed.  750,  at  page  755, 
136  C.  C.  A.  356,  at  page  361,  our  own  court  held  it  to  be  error  to  in- 
struct "the  jury  not  to  consider  evidence  of  plaintiff's  reliance  upon 
the  alleged  warranty."  Again,  we  may  by  way  of  analogy  call  attention 
to  the  ruling  of  this  court  in  D.  H.  Watjen  &  Co.  v.  Louisville  Tobacco 
Warehouse  Co.,  240  Fed.  919,  923,  153  C.  C.  A.  605,  that  issues  of 
fact  whether  a  sale  had  been  conducted  under  rules  of  an  association 
or  wholly  through  private  negotiation,  and  whether  a  warranty  had 
been  given  concerning  the  subject  of  the  sale,  were  to  be  determined 
by  the  jury,  and  that  it  was  error  to  refuse  so  to  submit  the  issues. 
In  Dushane  v.  Benedict,  120  U.  S.  630,  646,  648,  7  Sup.  Ct.  696,  30 
L.  Ed.  810,  where  the  plaintiff  sought  to  recover  the  purchase  price  of 
rags  and  the  defense  was  breach  of  warranty  regarding  the  quality  of 
the  rags,  it  was  held  erroneous  to  direct  a  verdict  for  the  plaintiff; 
the  court  saying  that  under  the  evidence  the  question  whether  an 
express  or  implied  warranty  existed  should  have  been  submitted  to 
the  jury.  And  submissions  to  the  jury  of  similar  questions  under 
appropriate  instructions  were  approved  in  Noble  v.   Fagnant,   162 
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Mass.  275,  285,  286,  38  N.  E.  507;  Rodgers  &  Co.  v.  Niles  &  Co., 
11  Ohio  St.  48,  49,  57,  78  Am.  Dec.  290;  Henry  ^  Co.  v.  Talcott,  , 
175  N.  Y.  385,  393,  67  N.  E.  617;  Horse  Importing  Co.  v.  Novak 
et  al.,  105  Iowa,  157,  159,  160,  74  N.  W.  759;  Englehardt  v.  Clanton,  83 
Ala.  336, 341,  342,  3  South.  680;  Foster  v.  Smith,  184  lU.  App.  255,  257; 
Woods  V.  Thompson,  14  Mo.  App.  38,  45,  46,  88  S.  W.  1126.  Aside 
from  the  allowance  of  damages  of  upwards  of  $900,  the  effect  of  which 
we  shall  presently  determine,  the  logic  of  the  verdict  is  that  under  the 
evidence  either  an  implied  warranty  did  not  arise  or,  if  one  did  arise, 
it  was  substantially  fulfilled. 

[5-7]  3.  Measure  of  Damages,  and  Effect  of  Verdict.  The  instruc- 
tion on  the  subject  of  measure  of  damages  in  substance  was  that  if 
the  jury  should  find  that  the  express  guaranty  had  been  broken,  or  that 
the  implied  warranty  claimed  had  been  proved,  and  also  broken,  the 
loss  would  be  the  difference  between  the  value  of  the  crane  in  its 
actual  condition  at  the  time  of  delivery  and  the  value  it  would  have 
possessed  if  all  the  seller's  obligations  had  been  met ;  that  in  estimating 
this  difference  the  latter  value  should  be  treated  as  $6,400,  the  con- 
tract price,  and  the  former  the  market  value,  or,  in  the  absence  of 
a  definite  market  value,  the  actual  value  of  a  crane  of  this  kind,  though 
not  meeting  the  requirements  of  the  sale ;  and  that  the  evidence  did 
not  tend  to  show  any  proximate  damages  other  than  such  reduction 
in  value  of  the  crane.  Counsel's  objection  to  this  portion  of  the  charge 
is  that  it  was  not  comprehensive  of  the  buyer's  entire  loss,  since  it  pre- 
vented the  jury  from  considering  claimed  proximate  damages  occasion- 
ed by  breach  of  warranty ;  reliance  being  placed  on  paragraphs  6  and  7 
(G.  CO.  §8449,  Sales  Act): 

"(6)  The  measure  of  damages  for  breach  of  warranty  is  the  loss  directly  and 
naturally  resulting,  in  the  ordinary  course  of  events  from  the  breach  of  war- 
ranty. 

"(7)  In  the  case  of  breach  of  warranty  of  quality,  such  loss,  in  the  absence 
of  special  circumstances  showing  proximate  damage  of  a  greater  amoun^  is 
the  difference  between  the  value  of  the  goods  at  the  time  of  d^very  to  the 
buyer  and  the  value  they  would  have  had  if  they  had  answered  to  the  war- 
ranty." 

The  insistence  is  that  the  injury  to  the  roof  on  which  pieces  of  stone 
dropped  fom  the  bucket,  cost  of  employing  a  man  to  distribute  the 
materials  in  the  kilns,  and  waste  of  material  falling  from  the  bucket 
constitute  "loss  directly  and  naturally  resulting,  in  the  ordinary  course 
of  events  from  the  breach  of  warranty"  (paragraph  6),  and  also  that 
such  loss  was  due  to  "special  circumstances  showing  proximate  dam- 
age of  a  greater  amount"  than  the  difference  between  the  value  of 
the  crane  at  the  time  of  delivery  and  the  value  it  would  have  had 
if  it  had  "answered  to  the  warranty"  (paragraph  7). 

We  cannot  accept  these  views.  It  will  be  observed  that  the  conten- 
tion of  counsel  is  not  aimed  against  the  court's  allowance  of  re- 
covery for  the  difference  between  the  values  of  the  crane  as  before 
pointed  out;  it  is  against  the  refusal  of  the  court  to  recognize  the 
items  of  damage  claimed  as  a  loss  additional  to  the  difference  in 
values  allowed.  The  learned  trial  judge  excluded  these  items  for 
the  reasons,  in  substance,  that  the  buyer  had  accepted  and  continued 
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to  use  the  crane  with  knowledge  that  such  use  would  result  in  the 
very  damages  complained  of,  and  that  damages  so  inflicted  are  not 
recoverable.  It  is  not  pretended  that  the  claimed  defects  were  of  a 
nature  to  escape  discovery  when  the  crane  was  first  put  into  operation 
and  tested.  Assuming  that  a  breach  of  the  express  guaranty  or  of 
an  implied  warranty  occurred,  the  buyer,  it  is  true,  was  at  liberty 
either  to  return  or  offer  to  return  the  crane  and  to  recover  any  part 
of  the  purchase  price  it  might  have  paid  (section  8449,  par.  1,  d),  or  to 
accept  or  keep  the  crane  and  set  up  breach  of  warranty  by  way  of 
recoupment  in  diminution  or  extinction  of  the  purchase  price  (Id.  par. 
1,  a).  It  scarcely  need  be  said  that  the  buyer  elected  to  rely  upon  this 
latter  provision.  We  agree  with  the  District  Judge  that  the  buyer 
accepted  the  crane,  for,  although  it  asserted  in  correspondence  that 
it  had  not  accepted,  its  conduct  through  retention  and  long  use  of 
the  crane  was  a  contradiction  of  the  assertion.  Dodsworth  v.  Her- 
cules Iron  Works,  66  Fed.  483,  487, 13  C.  C.  A.  552  (C.  C.  A.  6). 

In  this  situation,  the  right  to  recover  damages  resulting  through 
the  continued  use  of  the  crane  must  be  considered  in  connection,  not 
alone  with  the  buyer's  claim  of  a  breach  of  warranty,  but  also  and 
particularly  with  its  claim  that  it  was  necessary  to  remedy  the  defects 
complained  of.  It  oughtito  be  sufficient  to  say  of  the  special  dam- 
ages now  under  consideration  that  they  cannot  be,  as  counsel  insist, 
the  direct  and  natural  result  of  a  breach  of  warranty  or  due  to  special 
circumstances  showing  proximate  injury  within  the  meaning  of  the 
Sales  Act,  and  for  the  obvious  reason  that  the  buyer's  own  conduct 
was  an  intervening  and  the  immediate  and  operating  cause.  Indeed, 
the  general  rule  is  that  a  buyer  cannot,  after  discovery  of  defects  in 
a  warranted  article,  accept  and  continue  to  use  it  in  an  unchanged  con- 
dition, and  so  inflict  injuries  upon  himself  and  his  property  at  the  ex- 
pense of  the  seller.  Uhlig  v.  Burnum,.43  Neb.  584,  595,  61  N.  W.  749 : 
Swift  &  Co.  V.  Redhead,  147  Iowa,  94,  105,  122  N.  W.  140;  Ameri- 
cait  Glue  Co.  v.  Raybum,  150  Mich.  616,  620,  114  N.  W.  395 ;  Isbell- 
Porter  Co.  v.  Heineman,  113  App.  Div.  79,  83,  98  N.  Y.  Supp.  1018. 
and  citations;  Ducas  Co.  v.  American  Silk  Dyeing  Co.,  48  Misc.  Rep. 
411,  415,  95  N.  Y.  Supp.  590;  Frick  Co.  v.  Falk,  50  Kan.  644,  647, 
32  Pac.  360;  Cooper  v.  National  Fertilizer  Co.,  132  Ga.  529,  532, 
533,  64  S.  E.  650;  Hitchcock  v.  Hunt,  28  Conn.  343,  348,  349;  1 
Sutherland  on  Damages  (4th  Ed.)  §  89,  p.  317  top.  We  do  not  find 
any  decision,  and  none  is  cited,  which  is  opposed  to  the  rule  stated 
or  to  the  decisions  set  out  in  its  support.  This  is  not  to  overlook  the 
cases  of  National  Refrigerator  Co.  v.  Parmalee,  9  Ga.  App.  725,  72 
S.  E.  191,  and  Springfield  Milling  Co.  v.  Barnard  &  Leas  Mfg.  Co.,  81 
Fed.  261,  26  C.  C.  A.  389  (C.  C.  A.  8).  We  think  that  in  each  of  those 
cases  the  conduct  of  the  seller  operated  to  charge  it  with  affirmatively 
consenting  to  the  buyer's  use  of  the  article  as  a  fair  method  of  ascer- 
taining the  damages  suffered  while  efforts  were  being  made  to  rem- 
edy admitted  defects ;  if  this  is  not  rightly  to  interpret  the  ultimate 
facts  disclosed  in  those  cases,  we  cannot  follow  the  decisions. 

It  results  that  the  court  properly  excluded  the  evidence  offered  to 
show  the  items  and  amounts  of  damage  claimed  in  addition  to  such 
as  may  have  been  embraced  in  the  diflference  allowed  between  the 
ie90.CjL— 10 
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values  respectively  of  the  crane  as  contracted  for  and  as  delivered.  The 
diflBculty  with  the  instant  case  in  this  regard  is  that,  aside  from  the 
loss  covered  by  this  difference  in  values,  the  buyer  made  no  showing 
of  any  loss  incurred  within  any  recognized  scope  of  the  seller's  lia- 
bility; it  is  hence  vain  to  urge,  as  counsel  do,  that  the  matter  of 
special  damages  was  a  question  for  the  jury.  The  parties  were 
throughout  more  or  less  at  odds  upon  one  feature  or  another  of  the 
crane.  Yet  the  buyer  does  not  appear  to  have  made  any  effort  through 
outside  manufacturers  to  remedy  the  claimed  defects;  it  does  not 
show,  for  instance,  whether  the  grab  bucket  was  susceptible  of  alter- 
ation and  remedy  nor  the  expense  that  any  available  change  would 
have  involved;  it  simply  shows,  apart  from  contentions  with  the 
seller,  a  persistent  use  of  the  crane  in  the  regular  course  of  its  busi- 
ness, notwithstanding  the  injurious  effects  which  such  use  would  ob- 
viously inflict  upon  it  and  its  property.  The  buyer's  course  was  op- 
posed even  to  the  familiar  rule  that  a  person  injured  through  wrong- 
ful act  of  another  must  so  far  as  reasonably  practicable  mitigate  the 
damage.  What  in  the  judgment  of  ordinarily  careful  and  experienced 
men  would  have  been  a  reasonably  prudent  course  to  adopt  and  pursue 
in  similar  circumstances,  and  (apart  from  the  difference  in  values 
allowed)  what,  if  any,  damage  would  have  directly  and  proximately 
ensued,  are  left  to  conjecture,  although,  as  to  the  existence  and  breach 
of  the  implied  warranty  claimed,  the  burden  of  proof  was  upon  the 
buyer.  Noble  v.  Fagnant,  supra,  162  Mass.  286,  38  N.  E.  507; 
Sayles  v.  Quinn,  196  Mass.  492,  495,  82  N.  E.  713 ;  Johnson  v.  Bow- 
man, 26  Neh.  745,  750,  42  N.  W.  754;  Crescent  Milling  Co.  v.  H.  N. 
Strait  Mfg.  Co.,  supra;  Dodsworth  v.  Hercules  Iron  Works,  supra. 

It  is  to  be  presumed  that  this  feature  of  the  case  was  lacking  in 
facts,  except  as  to  the  use  already  considered;  and  it  need  not  be 
added  that  such  lack  of  proofs  could  not  be  supplied  through  guess- 
work. An  appellate  court  certainly  cannot  help  out  a  situation  like 
this. 

The  effect  of  the  verdict,  then,  is  plainly  to  show  that  the  crane 
was  worth  about  $900  less  by  reason  of  its  condition  at  the  time  of 
delivery  than  it  would  have  been  if  it  had  answered  to  the  express 
guaranty  and  to  the  implied  warranty,  assuming  that  such  a  warranty 
existed.  But  it  cannot  be  important  whether  the  reduction  was  due 
to  one  or  the  other,  or  to  both,  of  these  causes,  since  the  result  would 
be  the  same,  if  it  were  assumed  that  the  jury  found  under  the  court's 
instruction  that  the  crane  was  sold  under  its  patent  or  trade-name  and 
consequently  that  no  implied  warranty  could  have  arisen  as  to  fitness.* 

2  In  view  of  the  fact  that  the  question  of  impUed  warranty  was  submitted 
to  the  Jury,  It  has,  of  course,  been  unnecessary  here  to  consider  how  far,  if 
at  all,  that  question  might  as  matter  of  law  have  been  governed  by  the  express 
terms  of  the  contract  Itself  as  respects  the  contention  that  the  crane  was  sold 
under  Its  patent  or  trade  name.  See,  for  example,  majority  and  minority 
opinions,  with  citations,  in  Davis  Calyx  Drill  Co.  v.  Mallory,  137  Fed.  332,  334, 
338,  69  C.  C.  A.  662,  69  L.  R.  A.  973  (C.  O.  A.  8) ;  also  Savery  Hotel  Co.  v. 
Under-Feed  Stoker  Co.,  178  Fed.  806,  808,  102  C.  O.  A,  254  (C.  C.  A,  8) ;  Baer 
Grocery  Co.  v.  Barber  Milling  Co.,  223  Fed.  969,  972,  139  a  C.  A.  449  (C.  C. 
A.  4). 
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It  IS  not  necessary  further  to  pursue  the  subject;  we  have  consid* 
cred  the  other  assignments,  and  have  found  no  prejudicial  error ;  ac- 
cordingly the  judgment  will  be  affirmed. 


058  Fed.  9) 

ZAJKOWSKI  V.  AMERICAN  STEEL  &  WIRE  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  5,  1918.) 

No.  3195. 

1.  Masteb  and    Servant   ^=»256(2)— Injubies  to    Servant — Occtjpational 
Disease — Cause  of  Action. 

Petition  of  servant,  employed  in  operation  of  finishing  rolls  for  press- 
ing sheets  of  steel,  rendered  blind  and  invalided  in  his  employment,  held 
to  state  facts  constituting  a  cause  of  action  for  damages  due  to  an  occu- 
pational disease  incident  to  work  plaintiff  was  performing. 
Z  Master  and  Servant  ^s»150(2) — Injuries  to  Servant — CKjcupational  Dis- 
eases— Warnings. 

Where  an  employer  continues  an  employ^  for  a  substantial  time  in 
work  under  conditions  which,  in  the  absence  of  precautions,  are  calculated 
to  engender  disease,  it  is  the  employer's  duty  to  warn  and  instruct  the 
«nploy6,  and  to  furnish  him  with  effective  means  to  avoid  the  danger. 
Z,  Master  and  Servant  ^=>M — Injuries  to  Servant — Occupational  Dis- 
ease— Violation  of  Statute. 

Under  Page  &  A.  Gen.  Code  Supp.  Ohio,  |  6330—1,  the  employer  of  an 
operator  of  finishing  rolls  for  sheet  steel  was  liable  for  destruction  of 
the  health  and  sight  of  the  operator,  caused  by  the  constant  glare  of 
strong  light  on  the  rolls  he  was  required  to  inspect ;  the  legal  consequences 
of  violating  the  statute  not  being  limited  to  the  penalty  prescribed  in 
section  6330—9. 

4.  Neoliqence  ^=:»6 — ^Violation  of  Penal  Statute. 

Where  a  statute,  though  penal  in  character,  plainly  imposes  a  duty  for 
the  benefit  of  a  class  of  individuals,  a  right  of  action  accrues  to  a  person 
of  such  class,  injured  through  breach  of  the  duty. 

5.  Master  and  Servant  ^=»376(2) — Workmen's  Compensation  Act — Occupa- 

tional Disease. 

In  view  of  Const.  Ohio,  art.  2,  as  amended  September  3,  1912,  and  in 
view  of  Page  &  A.  Gen.  Code  Supp.  Ohio,  §  6330—1,  the  Workmen's  Com- 
pensation Act  of  the  state  (103  Ohio  Laws,  p.  72,  approved  March  14,  1913) 
has  no  application  to  the  case  of  an  operator  of  sheet  steel  finishing  rolls, 
blinded  and  invalided  by  the  strong  glare  of  powerful  lights  from  the 
glittering  surfaces  he  had  to  inspect,  an  occupational  disease. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio ;  D.  C.  Westenhaver,  Judge. 

Action  at  law  by  Mike  Zajkowski  against  the  American  Steel  & 
Wire  Company.  To  review  a  judgment  for  defendant,  plaintiff  brings 
error.  Judgment  reversed,  and  case  remanded  for  further  proceed- 
ings not  inconsistent  with  the  opinion. 

We  understand  the  theory  of  this  action  to  be  that  it  is  one  to  recover 
damages  arising  under  conditions  calculated  to  cause  and  causing  an  occu- 
pational disease.  The  case  was  disposed  of  below  upon  the  pleadings  and 
the  opening  statements  of  counsel.  The  petition,  a  very  long  one,  in  sub- 
stance states:  The  plaintiff,  as  an  employ^  of  defendant,  was  for  two  years 
occapied  in  the  operation  of  certain  power-driven  finishing  rolls  which  with 
certain  dies  were  used  for  pressing  sheets  of  steel  and  forming  them  into 

€=>For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 

Digitized  by  CjOOQ iC 


148  169  C.  C.  A.  RBP0RT8 

defliied  fllMf,  and  in  seeing  tliat  the  sheets  of  ste^  as  they  came  from  €&• 
rolls  were  of  perfect  teztare  and  precise  dimensions,  and,  at  the  same 
time,  measoring  the  steel  in  a  minute  and  particular  way  through  the  use 
of  delicate  measuring  instruments.  This  was  done  under  electric  lights  of 
hi|^  power  and  in  substantial  part  maintained  about  18  inches  above  the 
plane  of  the  steel  sheets.  The  surfaces  of  the  sheets  were  ''almost  as  bri^^t 
as  a  mirror,"  'and  the  surfaces  of  the  rolls  were  bright ;  the  sheets  were  long 
and  as  they  came  from  the  rolls  they  were  continuously  "waiving,  shaking, 
and  wobbling,*'  so  that  there  was  at  all  times  an  intense  glare  of  light,  and 
at  times  flashes  of  light  cast  Into  plaintiff's  eyea  Plaintiff  was  obliged  to 
strain  his  eyes  to  the  utmost  in  order  to  discover  the  condition  of  the  sheets 
with  respect  to  texture  and  dimensions,  irregularities,  and  scratches.  De- 
fendant's foreman  found  it  necessary  to  use  a  magnifying  glass  to  inspect 
plaintiff's  work.  To  produce  steel  sheets  of  the  quality  indicated,  they  were 
put  through  various  processes,  such  as  dipping  into  chemicals  and  applying 
oils,  grease,  and  water,  before  reaching  the  rolls,  and  thus  plaintiff's  eyes, 
hands,  and  system  became  saturated  with  these  substances,  so  that  his  health 
and  the  sight  of  both  eyes  were  ultimately  destroyed.  Meanwhile  he  noti- 
fied defendant  that  his  eyesight  was  becoming  '^blurred  and  foggy,"  and  that 
he  could  not  read  the  gauging  instrument  as  freely  as  before.  This  brought 
about  an  examination  on  the  part  of  defendant's  physician ;  but  plaintiff  was 
sent  back  to  his  work,  and  he  remained  until  March,  1916,  when  he  notified 
defendant  that  he  could  not  see  to  do  the  work;  he  was  thereupon  led  by 
defendant's  foreman  from  the  premises  and  "told  to  go  home."  In  the  course 
of  his  work  he  was  not  provided  with  goggles  or  other  devices  to  prevent 
the  splashing  of  liquids  into  his  eyes  or  to  diminish  the  strain  upon  them. 
Defendant  gave  him  no  notice  or  warning  of  the  dangers  of  Injury  to  his 
eyesight  or  health,  nor  instructions  in  that  behalf,  and  he  was  ignorant  of 
these  dangers.  He  had  been  in  defendant's  employ  some  four  years  when  he 
was  ordered  to  enter  Upon  the  work  above  described ;  at  the  time  of  entering 
upon  the  new  work  he  was  possessed  of  perfect  eyesight  and  health.  The 
disease  so  contracted  was  aggravated  through  the  overheated  condition  of 
the  place  in  which  plaintiff  was  required  to  work,  and  also  through  extra 
exertions  caused  by  defects  in  the  machinery  and  lack  of  necessary  assist- 
ance; and  plaintiff  frequently  complained  to  defendant  concerning  the  de- 
fective condition  of  the  machinery,  and  repeated  promises  were  made  to 
remedy  the  defects,  though  these  promises  were  not  kept  Damages  are  claim- 
ed in  the  sum  of  $50,000. 

The  answer  admits  defendant's  operation  of  the  plant  for  the  alleged  pur- 
pose of  manufacturing  wire  and  other  products,  that  plaintiff  was  in  Its  em- 
ploy as  a  laborer,  denies  the  other  allegations  of  the  petition,  and  as  a 
further  defense  avers  that  it  had  complied  with  the  Workmen's  Compensation 
Act  of  Ohio,  and  that  by  reason  thereof  plaintiff  is  not  entitled  to  maintain 
the  action.  It  was  In  effect  admitted  In  the  statements  of  opposing  coimsel 
that  defendant  had  complied  with  the  requirements  of  the  Compensation  Act 

At  the  close  of  the  opening  statements  of  counsel  and  on  motion  of  defend- 
ant a  verdict  was  directed  in  its  favor,  and  Judgment  entered  accordingly, 
upon  which  plaintiff  below  founds  the  writ  of  error. 

Louis  H.  Wincli,  of  Cleveland,  Ohio,  for  plaintiflF  in  error. 
Wm.  L.  Day,  of  Cleveland,  Ohio,  for  defendant  in  error. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
McCALL,  District  Judge. 

WARRINGTON,  Circuit  Judge  (after  stating  the  facts  as  al>ove). 
[1]  In  the  view  of  the  learned  trial  judge,  the  Workmen's  Compen- 
sation Act  (102  Ohio  Laws,  p.  524)  ^ve  to  defendant  immunity  from 
any  right  of  action  that  might  otherwise  have  accrued  to  plaintiff  imder 
the  facts  alleged  in  his  petition.    Laying  that  act  to  one  side  for  the 
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present,  we  think  the  petition  states  facts  constituting;  a  cause  of  ac- 
tion for  damages  due  to  an  occupational  disease  which  was  incident 
to  the  work  plaintiflF  was  performing.  Diseases  of  occupation  have 
been  the  subjects  of  much  concern  and  investigation  both  abroad  and 
in  our  own  country.  Such  diseases,  of  course,  signify  causes  and  con- 
ditions, whether  natural  or  artificial,  which  attend  the  performance  of 
work  and  injuriously  affect  the  persons  exposed.  They  have  been 
variously  defined,  such  as,  for  instance,  "the  poor  healtfi  which  re- 
sults from  working  under  improper"  conditions" ;  again,  "disease  due 
to  the  employment  ;  and  Dr.  Thompson,  in  his  recent  work  on  Occu- 
pational Diseases,  says  that  such  diseases — 

"may  be  defined  as  maladies  due  to  spedfle  poisons,  mechanical  irritants, 
physical  and  montal  strain,  or  faulty  environment,  resulting  from  specific 
conditions  of  lal)or.  •  •  ♦  They  arise  from  a  great  variety  of  poisons, 
irritating  substances,  and  exposure  to  unusuai  physical  conditions." 

The  occupation  described  in  the  petition  extended  over  a  period 
of  more  than  two  years,  and  the  disease  complained  of  developed  and 
progressed  by  |^adual  process  until  it  culminated  at  last  in  the  loss  of 
plaintiff's  eyesight  and  health  alike.  Plaintiff's  trouble  was  not  due 
to  causes  outside  of  the  environment  of  his  work,  nor  was  it  one  of 
accident  or  of  traumatism  in  the  sense  of  violence;  it  was  due  to 
causes  incident  to  his  service  whose  effects  upon  his  ejresight  and 
health  are  alleged  to  have  been  unknown  to  him  though  within  knowl- 
edge reasonably  imputable  to  defendant.  The  instant  case  is  broadly 
distinguishable  from  that  of  Industrial  Commission  v.  Roth,  120  N. 
E.  172.  16  Ohio  Law  Rep.  251,  252,  254,  to  be  reported  in  98  Ohio 
St  34,  where  Roth,  though  not  a  painter,  was  directed  temporarily  to 
do  some  painting,  and  died  from  inhaling  poisonous  fumes  and  va- 
pors arising  from  a  bucket  of  hot  paint ;  and  his  death  was  held  to  be 
the  result  of  an  "accidental  and  unforeseen  inhaling"  of  a  "specific, 
volatile  poison  or  gas,"  and  not  the  result  of  an  "occupational  disease" ; 
indeed  it  was  said  by  Judge  Donohue  in  the  course  of  the  opinion : 

**In  this  case  it  is  admitted  that  the  deceased  was  a  common  laborer,  and 
that  the  disease  of  lead  poisoning  is  not  incident  to  his  reg:ular  occupation, 
but,  on  the  contrary,  is  incident  to  the  ^ork  in  which  he  was  employed  for 
the  two  days  preceding  his  illness." 

[2]  The  case  set  out  in  the  petition  falls  well  within  principles  of 
the  common  law.  The  general  rule  is  that  where  an  employer  places 
and  continues  an  employe  for  a  substantial  length  of  time  in  the  reg- 
ular performance  of  work  and  under  conditions  which,  in  the  absence 
of  preventive  means  and  precautions,  are  calculated  to  engender  in 
the  employe  a  disorder  of  serious  and  injurious  character,  regardless 
of  the  name  by  which  the  disease  is  known,  it  is  the  duty  of  the  em- 
ployer to  warn  and  instruct  the  employe  as  to  the  dangers  and  to  fur- 
nish him  with  reasonably  effective  means  to  avoid  them,  and  where 
as  the  direct  result  of  failure  to  perform  this  duty  an  employe  in  the 
ekercise  of  reasonable  care  suffers  injury  through  a  disorder  so  con- 
tracted, he  is  entitled  to  recover.  Wiseman  v.  Carter  White  Lead  Co., 
100  Neb.  584,  587,  589,  160  N.  W.  985;  Thompson  v.  United  Ubora- 
tones  Co.,  221  Mass.  276,  280,  108  N.  E.  1042;   Fox  v.  Peninsular, 
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etc.,  Works,  84  Mich.  676,  682,  48  N.  W.  203;  Wagner  v.  Jayne 
Chemical  Co.,  147  Pa.  475,  479,  23  Atl.  772,  30  Am.  St.  Rep.  745; 
Meany  v.  Standard  Oil  Co.  (N.  J.  Sup.)  55  Atl.  653 ;  Pigeon  v.  Fuller, 
156  Cal.  691,  698,  701,  105  Pac.  976. 

[3,  4]  Furthermore,  recognition  of  the  right  of  recovery  upon  facts 
such  as  are  stated  in  the  instant  case  is  foimd  in  both  constitutional 
and  statutory  provisions  of  Ohio.  By  amendment  of  September  3, 
1912,  to  article  2  of  the  Ohio  Constitution  (Page's  Annotated  Consti- 
tution [Ed.  1913]  pp.  171  to  217,  §  35),  provision  was  made  looking 
to  the  compensation  of  "workmen  and  their  dependents,  for  death, 
injuries  or  occupational  disease,  occasioned  in  the  course  of  such 
workmen's  employment,"  through  laws  to  be  passed  by  the  General 
Assembly;    section  35  providing  however  that — 

"No  right  of  action  shall  be  taken  away  from  any  employ^  when  the  In- 
Jury,  disease  or  death  arises  from  failure  of  the  employer  to  comply  with 
any  lawful  requirement  for  the  protection  of  the  lives,  health  and  safety  of 
employes." 

On  May  6,  1913,  the  General  Assembly  of  Ohio  passed  a  statute 
entitled  "An  act  for  the  prevention  of  occupational  diseases  with  spe- 
cial reference  to  lead  poisoning."  103  Ohio  Laws,  819  to  824.  Sec- 
tion 1  of  the  act  (section  6330—1,  Page  &  A.  Gen.  Code  Supp.  Ohio) 
provides : 

"Every  employer  shall,  without  cost  to  the  employ^,  provide  reasonably 
effective  devices,  means  and  methods  to  prevent  the  contraction  by  his  em- 
ployte  of  illness  or  disease  incident  to  the  work  or  process  in  which  such 
employes  are  engaged." 

In  distinct  sections  of  the  same  act  the  manufacture  of  certain  named 
products  of  lead  is  declared  to  be  "especially  dangerous,"  and  employ- 
ers engaged  in  the  manufacture  of  these  products  are  required  to  fur- 
nish devices  and  means  of  specific  kinds  to  avoid  the  dangers  of  lead 
poisoning.  Section  9  imposes  penalties  upon  employers  for  violation 
of  certain  sections  of  the  act,  including  section  1,  which  are  applica- 
ble to  the  particular  business  in  which  the  offending  employer  is  en- 
gaged. Argument  is  not  necessary  to  show  that  the  purpose  of  this 
legislation  was  to  impose  upon  employers  duties  designed  for  the 
protection  of  their  employes.  The  effect  of  the  first  section,  6330—1, 
is  to  charge  the  employer  with  the  duty  to  protect  employes  from 
the  contraction  of  disease  which  is  incident  to  the  work  they  are  re- 
quired to  perform.  The  intent  plainly  is  to  require  the  employer, 
where  necessary,  to  ascertain  what  "devices,  means  and  methods" 
are  "reasonably  effective"  to  prevent  contraction  of  an  occupational 
disease ;  and  certainly  in  most  instances  the  employer  rather  tiban  the 
lawmaker  is  qualified  rightly  to  understand  what  measures  are  nec- 
essary. The  class  of  business  occupations  thus  dealt  with  manifestly 
differs  from  the  class  of  manufactures  contemplated  by  the  sections 
relating  to  lead  products ;  since  the  first  class  would  seem  to  concern 
work  and  processes  involving  dangers  not  so  well  known  as  those  at- 
tending the  manufacture  of  lead  products. 

The  purpose  to  impose  duties  upon  employers  embraced  in  the 
first  class  as  well  as  the  second  is  accentuated  by  the  imposition  of 
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penalties  upon  both  classes  alike ;  and  while  there  might  be  greater 
difficulty  in  proving  an  oflFense  under  the  first  class  than  under  the 
second,  the  duty  is  none  the  less  positive  in  character  in  the  one  than 
in  the  other.  These  features  derive  emphasis  in  the  instant  case  from 
the  allegations  that  defendant  provided  no  measures  whatever  for  the 
protection  of  plaintiflf's  eyesight  and  health.  It  hardly  is  necessary 
to  add  that  the  legal  consequence  of  violating  section  6330 — 1  is  not 
limited  to  the  penalty  prescribed  in  section  9  of  the  act ;  for  the  rule  is 
that  where  a  statute,  although  penal  in  character,  plainly  imposes  a  du- 
ty for  the  benefit  of  a  class  of  individuals  a  right  of  action  accrues  to 
a  person  of  that  class  who  is  injured  through  breach  of  the  duty. 
Variety  Iron  Co.  v.  Poak,  89  Ohio  St.  297,  303,  307,  106  N.  E.  24; 
N.  Y.,  C.  &  St.  L.  R.  R.  Co.  v.  Lambright,  5  Ohio  Cir.  Ct.  R.  433,  434 ; 
Narramore  v.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  96  Fed.  298,  300,  37 
C.  C.  A.  499,  48  L.  R.  A.  68  (C.  C.  A.  6);  2  Cooley  on  Torts  (3d 
Ed.)  pp.  1400,  1408,  and  citations. 

[5]  We  thus  come  to  the  ruling  below.  In  considering  the  pe- 
tition the  District  Judge  said: 

"If  it  does  not  state  a  cause  of  action  under  the  Workmen's  Compensation 
Law  and  within  the  exception  of  the  Workmen's  Compensation  Law,  it  does 
not  seem  to  me  that  the  petition  states  any  kind  of  cause  of  action." 

We  are,  however,  convinced  that  this  act  has  no  bearing  upon  the 
instant  case.  The  act,  as  the  name  usually  given  to  it  indicates,  pro- 
vides for  the  collection  of  a  state  insurance  fund  and  its  disbursement 
among  employes.  According  to  the  title  of  the  act,  the  fund  is  de- 
signed "for  the  benefit  of  injured,  and  the  dependents  of  killed  em- 
ployes" (103  Ohio  Laws,  72,  approved  March  14,  1913).  Section  13  de- 
fines employers  to  whom  the  act  is  applicable.  Siection  22  provides  for 
employers'  pajrments  of  premiums.    Section  23  is  in  part  as  follows: 

"Employers  who  comply  with  the  provisions  of  the  last  preceding  section 
shall  not  be  liable  to  respond  in  damages  at  common  law  or  by  statute,  save 
as  hereinafter  provided,  for  injury  or  death  of  any  employ^,  wherever  oc- 
curring, during  the  period  covered  by  such  premium  so  paid  into  the  state 
insurance  fund.    ♦    •    ♦»» 

The  saving  clause  so  referred  to  is  found  in  section  29,  which  in 
substance  provides  that  "where  a  personal  injury  is  suffered  by  any 
employe  or  where  death  results  to  an  employe  itom  personal  injury 
*  *  *  while  in  the  course  of  employment,**  an  employer  who  has 
paid  his  premiums  shall  not  be  liable  unless  such  injury  or  death  shall 
have  arisen  from  the  "willful  act"  of  the  employer  or  from  the  em- 
ployer's failure  to  comply  with  any  "lawful  requirement  for  the  pro- 
tection of  the  lives  and  safety  of  employes,"  but  in  either  of  the  latter 
events  "nothing  in  this  act  contained  shall  affect  the  civil  liability  of 
such  employer." 

It  is  to  be  observed  that  the  act  is  limited  to  compensation  for  "in- 
jury" or  "death"  of  employes ;  it  makes  no  provision  in  that  behalf 
for  disease.  We  have  seen  that  the  Constitution  permits  the  passage 
of  laws  providing  compensation  for  employes  or  their  dependents  m 
cases  of  "death,  injuries  or  occupational  disease."  Industrial  Com- 
mission v.  Brown,  92  Ohio  St  309,  110  N.  E.  744,  presented  the  ques- 
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tion  whether  Brown,  an  employe  who  had  contracted  lead  poisoning 
in  the  course  of  his  employment,  was  entitled  to  participate  in  the  fund 
designed  for  the  compensation  of  employes  under  the  original  Work- 
men's Compensation  Act  of  May  31, 1911  (102  Ohio  Laws,  524),  which, 
of  course,  was  before  adoption  of  the  constitutional  amendment.  Brown 
applied  to  the  proper  official  board  for  compensation  and  his  claim  was 
disallowed ;  he  appealed  to  the  Hamilton  common  pleas,  where  he  re- 
covered judgment,  which  necessarily  entitled  him  to  be  paid  out  of 
the  insurance  fund  (section  36,  Id.  p.  531),  and  this  action  was  affirm- 
ed by  the  Court  of  Appeals  of  the  same  county,  though  reversed  by 
the  Ohio  Supreme  Court.  The  Compensation  Act  then  imder  consider- 
ation, like  the  present  one,  provided  only  for  "injuries  or  death."  Sec- 
tion 20—1,  21—2,  Id.  528,  529.  In  the  course  of  the  opinion  Chief 
Justice  Nichols  said  (92  Ohio  St.  314,  110  N.  E.  746): 

"It  is  to  be  observed  that  tbe  constitutional  amendment  differentiates  be- 
tween injuries  and  occupational  disease.  It  clearly  recognizes  three  distinct 
classes  for  which  provision  may  be  made:  (1)  Injuries  resulting  in  death; 
(2)  nonfatal  injuries ;  and  (3)  occupational  diseases — ^and  all  are  to  be  limited 
to  such  as  might  be  occasioned  in  due  course  of  employment.  The  present 
law  specifically  provides  for  compensation  for  two  of  these  classes  only  and 
significantly  omits  any  provision  for  compensation  for  the  third  class.  Were 
this  claim  one  tliat  had  accrued  under  the  new  law,  the  court  could  only 
construe  the  passage  in  dispute,  in  the  light  of  the  CJonstitution,  as  wholly 
excluding  any  compensation  for  injury  by  disease,  whether  occupational  or 
otherwise.  The  Legislature  would  have  been  within  its  constitutional  rights 
had  it  included  the  third  class,  and  its  faUure  to  do  so,  under  the  circum- 
stances, makes  of  it  a  case  of  designed  omission." 

This  ruling  was  approved  in  Industrial  Commission  v.  Roth,  supra, 
16  Ohio  Law  Rep.  253.  The  case  of  Roth,  like  that  of  Brown,  grew 
out  of  an  application  to  the  proper  board  for  compensation  to  be  paid 
out  of  the  insurance  fund.  The  claim  was  disallowed  by  the  board 
on  the  theory  that  Roth  had  died  of  an  occupational  disease,  and  this 
denial  was  in  effect  affirmed  on  appeal  to  the  Jefferson  common  pleas, 
but  was  reversed  in  the  court  of  appeals  of  that  county,  and  the  re- 
versal was  affirmed  in  the  Supreme  Court  on  the  ground,  as  we  have 
already  pointed  out,  that  Roth  had  met  his  death  through  an  "acci- 
dental and  unforeseen  inhaling"  of  a  "specific  volatile  poison  or  gas" 
and  not  from  an  "occupational  disease" ;  but  the  implication  is  clear 
that  if  the  death  had  resulted  from  that  disease  the  right  to  participate 
in  the  insurance  fund  would  have  been  denied ;  indeed  it  is  declared 
both  in  the  first  paragraph  of  the  syllabus  and  in  the  opinion  (16 
Ohio  Law  Rep.  251,  254)  that  an  occupational  disease  is  "not  within 
the  contemplation  of  the  Workmen's  Compensation  Law."  The  im- 
pelling feature  of  these  decisions,  when  considered  together,  is  that 
Brown's  claim  failed  because  he  was  affected  by  an  occupational 
disease,  while  Roth's  succeeded  because  his  death  was  not  the  result 
of  occupational  disease,  but  of  an  accident. 

It  results,  in  view  of  the  controlling  authority  of  these  decisions, 
that  the  Compensation  Act  is  inapplicable,  and,  it  need  not  be  said, 
that  the  exemption  from  liability  given  by  section  23  of  the  Compen- 
sation Act  to  employers  who  comply  with  the  provisions  of  section  22, 
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and  the  exceptions  contained  in  section  29  in  relation  to  employers 
who  are  open  to  the  charge  of  willful  acts  or  failure  to  perform  any 
lawful  requirement  within  the  meaning  of  that  section,  are  not  of  pres- 
ent importance.  It  cannot  be  that  the  Compensation  Act  was  designed 
to  take  away  any  right  of  action  as  respects  a  claim,  like  the  one  here 
involved,  which  the  act  does  not  purport  to  include  or  to  allow  to  be 
paid  out  of  the  insurance  fund.  Any  view  to  the  contrary  must 
ascribe  to  the  General  Assembly  at  once  a  purpose  to  frustrate  the 
power  vested  by  the  Constitution  in  respect  of  occupational  disease 
and  a  lack  of  purpose  through  section  6330 — 1  to  grant  relief  of  any 
character  to  employes  contracting  such  disease.  That  statute  was  pass- 
ed after  the  Compensation  Act,  and,  as  already  shown,  was  intended 
to  create  and  preserve  rights  of  action  where  the  duty  it  imposes  is 
violated.  For  similar  reasons  the  case  of  Woodenware  Co.  v.  Schorl- 
ing,  96  Ohio  St.  305,  117  N.  E.  366,  Ann.  Cas.  1918D,  318,  relied 
on  by  the  company,  is  not  on  its  facts  relevant.  Schorling  sustained 
injuries  through  the  fall  of  lumber  from  a  car,  which  clearly  brought 
his  case  within  the  Compensation  Act ;  and  although  his  employer  had 
complied  with  the  act  Schorling  sought  recovery  by  an  ordinary  action 
at  law.  Among  the  grounds  urged  was  that  under  section  35,  art.  2, 
of  the  Constitution,  and  section  29  of  the  Compensation  Act,  sections 
15  and  16  of  the  Industrial  Commission  Act  constitute  "lawful  re- 
quirements" for  the  violation  of  which  the  action  could  be  maintained ; 
but  it  was  in  eflfect  held  that  those  sections  are  not  self-executing  and 
must  be  supplemented  by  special  orders  of  the  Industrial  Board.  Id. 
96  Ohio  St.  320,  321,  117  N.  E.  366,  Ann.  Cas.  1918D,  318.  Thus 
the  decision  in  tJiat  case,  like  the  scope  of  the  statutes  it  construed, 
does  not  reach  the  question  involved  in  the  instant  case.  In  fact. 
Judge  Johnson  said  (at  page  317  of  96  Ohio  St.,  at  page  370  of  117 
N.  E.  [Ann.  Cas.  1918D,  318]): 

There  is  nothing  in  the  Indnstrial  Ck>mmission  Act  which  indicates  an 
Intention  of  the  L^:i8lature  to  enlarge  or  diminish  the  rights  of  employes 
and  employers  under  the  Compensation  Act,  which  had  then  recently  been 
passed." 

The  Industrial  Commission  Act  was  approved  March  18,  1913  (103 
Ohio  Laws,  95,  110),  while,  as  we  have  said  before,  section  6330 — 1 
was  approved  the  following  May  6th  (Id.  819,  824),  and  no  reference 
was  made  in  the  last  statute  either  to  the  Compensation  Act  or  the 
Industrial  Commission  Act.  Section  6330 — 1  stands  alone  as  the  lat- 
est expression  of  the  legislative  will ;  it  is  in  terms  both  complete  and 
imperative;   it  should  be  given  effect. 

When  it  is  remembered  that  plaintiflf's  action  is  based  upon  alleged 
negligence  of  defendant  and  freedom  from  fault  of  his  own,  the  con- 
clusion must  follow  that  it  was  error  to  deny  a  right  of  recovery  both 
under  the  common  law  and  section  6330—1. 

Accordingly  the  judgment  is  reversed,  with  costs,  and  the  case  is 
remanded  for  further  proceedings  not  inconsistent  with  this  opinion. 
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(258  Fed.  IQ 

YOUTSET  V.  NISWONGEE. 

(Circuit  Court  of  Appeals,  Sixth  CJIrcuit    November  6,  1918.) 

No.  3202. 

1.  Appeal  and  Ebbob  ^=»792 — ^Dismissal — ^Necbssitt  fob  Motion. 

The  Cyircuit  Court  of  Appeals  will,  on  Its  own  motion,  dismiss  an  appeal 
where  it  appears  that  It  was  not  taken  in  time. 

2.  Bankbuptcy  ^=:»461 — ^Appeal — Time  fob  Taking. 

While  an  appeal,  under  Bankruptcy  Act,  §  25a  (Comp.  St  S  9609),  pro- 
Tiding  for  appeals  in  bankruptcy  proceedings,  must  be  taken  within  the 
10  days  permitted,  an  appeal  under  section  24a  (section  9006)  relating  to 
appeals  in  controversies  arising  in  bankruptcy,  may  be  taken  at  any 
time  within  6  months. 
8.  Bankbuptcy  ^=»440 — Contbovebst  in  Bankbuptcy — ^What  is. 

Proceedings  on  moUon  by  bankrupt  after  discharge  to  reopen  estate  on 
the  theory  that  his  interest  in  land  had  improperly  been  scheduled  as  life 
estate,  instead  of  fee-simple  estate,  etc.,  held  not  to  present  a  controversy 
arising  in  bankruptcy,  appealable  under  Bankruptcy  Act,  S  24a  (Comp.  St 
S  9608),  but  to  be  reviewable  by  petition  to  revise,  under  section  24b;  it 
appearing  that  proceeding  was  of  the  most  summary  character. 
4.  Wills  ^!=s>4^ — CJonstbuction — ^Intention  of  Testatob. 

The  clearly  expressed  intention  on  the  part  of  testator  as  to  Interest 
devised  should  govern,  unless  forbidden  by  law. 
6.  Wills  ^=>607(1) — Constbuotion — Intebest  Devised— Eotateb  Tail. 

Where  an  Ohio  testator  devised  lands  to  his  children  for  their  natural 
life,  directing  that  on  their  death  the  property  should  go  to  the  heirs  of 
their  body,  but  if  any  should  die  without  leaving  heirs  of  their  body  tnc 
lands,  subject  to  the  rights  of  curtesy  or  dower  of  the  spouses  of  such 
children,  should  revert  back  and  be  divided  equally  between  those  living 
or  their  heirs  per  stirpes,  held,  under  Gen.  Code  Ohio,  {$  8622,  10578, 
that  a  son  of  testator  did  not  take  an  estate  in  fee,  but  his  estate  ended 
with  his  life  and  his  issue  took  in  fee  simple. 
^  Wills  ^=:>629 — Constbuotion  in  Favob  of  Vestinq  op  E6TATE&  ,  Tj"' 

The  laws  favor  the  vesting  of  estates,  and  they  will  be  regarded  as  so 
vesting  at  the  death  of  the  testator,  unless  a  contrary  intention  ap- 
pears. 

Appeal  from  the  District  Court  of  the  United  States,  for  the  South- 
ern EHstrict  of  Ohio ;  Howard  C.  Hollister,  Judge. 

Petition  by  William  H.  Youtsey  to  reopen  bankruptcy  proceedings 
after  his  discharge  and  settlement  of  the  estate,  against  George  Nis- 
wonger,  trustee  in  bankruptcy.  From  an  order  den)ring  the  petition, 
petitioner  appeals.     Affirmed. 

Alexander  R.  Hawthorne,  of  Troy,  Ohio,  for  appellant. 
F.  C.  Goodrich  and  Wm.  H.  Gilbert,  both  of  Troy,  Ohio,  for  appel- 
lee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  McCALXr, 
District  Judge. 

KNAPPEN,  Circuit  Judge.  Petitioner  was  in  the  year  1913  ad- 
judged bankrupt  on  his  voluntary  petition.  He  scheduled  in  connec- 
tion therewith  his  real  estate  as  a  "fee-tail  estate"  in  a  quarter  section 
of  land  in  Miami  county,  Ohio,  "for  life  only,"  and  "subject  to  an  in- 

^s»For  other  caMs  see  eame  topic  ft  KBT-NUMBBR  in  aU  Key-Numbered  Dlgeeta  *  Indexes 
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choate  right  of  dower"  in  his  wife ;  also  subject  to  a  lease,  not  here 
important. 

Bankrupt's  interest  in  the  land  was  derived  under  the  will  of  his 
father,  who  died  in  1882.  By  that  will  the  testator  in  terms  gave  a 
farm  to  each  of  his  five  children ;  each  of  four  of  them,  including  the 
bMkrupt,  being  required  to  pay  to  the  testator's  widow  a  certain  sum 
yearly  during  her  life,  in  lieu  of  her  dower  rights  in  the  several  tracts 
of  land.  Then  followed  the  express  provision  that  the  "devises  to 
the  several  devisees  as  named  are  to  be  to  them  for  their  natural  lives. 
And  on  their  decease  to  go  to  the  heirs  of  their  bodies,  and  if  any  die 
leaving  no  heirs  of  their  bodies,  then  their  devise  to  revert  back  (sub- 
ject to  right  of  curtesy  or  dower  as  the  case  may  be)  and  as  hereafter 
provided,  and  be  divided  equally  between  those  living  or  their  heirs 
per  stirpes."  The  foregoing  provision  was  immediately  explained  by 
the  testator  as  meaning  "although  the  fee  to  the  several  tracts  of  land  by 
me  devised  to  my  several  children  does  not  vest  in  them,  but  in  the  heirs 
of  their  bodies,  that  the  wives  and  the  husbands  of  said  children  here- 
in named,  now  married  or  that  may  hereafter  marry,  shall  have  the 
same  interest  of  dower  or  curtesy,  as  though  the  fee  had  vested  in 
my  said  sons  and  daughters.  Except  if  any  die  without  heirs  of  their 
bodies,  then  to  revert  as  above  provided  by  me  in  this  my  will."  Tes- 
tator's wife  died  in  the  year  1907 ;  bankrupt  having  meanwhile  made 
to  her  the  annual  money  payments  required  by  the  will.  When  bank- 
ruptcy occurred,  bankrupt  had  a  wife  and  two  living  adult  children, 
each  of  whom  was  the  parent  of  living  children. 

The  bankrupt's  estate,  so  scheduled,  was  sold  in  the  course  of  bank- 
ruptcy administration  to  one  of  the  bankrupt's  sons,  and  the  sale  duly 
confirmed.  The  son  thereupon  conveyed  to  his  mother  an  estate  in  the 
land  for  her  life ;  she  also  claiming  an  inchoate  dower  interest  under 
the  will,  as  the  bankrupt's  wife. 

The  bankrupt  was  discharged  in  the  year  1914.  In  the  year  1917,  and 
after  the  estate  had  been  distributed  and  closed,  the  bankrupt  petitioned 
the  District  Court  to  open  up  the  case,  on  the  ground  that  his  interest 
in  the  land  had  by  mistake  been  scheduled  as  a  life  estate  instead  of  a 
fee-simple  estate,  whereby  his  imsecured  creditors  received  nothing, 
whereas  the  fee-simple  estate  was  worth  more  than  enough  to  pay  cred- 
itors in  full.  He  asked  that  his  "trustee  carry  out  his  trust  as  provided 
by  act  of  Congress,"  etc.  Notice  of  the  motion  was  given  by  the  bank- 
rupt to  the  son  named,  as  well  as  to  the  bankrupt's  wife,  and  the  two 
were  heard  in  opposition  to  the  motion,  although  they  otherwise 
made  no  appearance  or  intervention.  Judge  Hollister,  who  presided  be- 
low, held  that  the  bankrupt  had  but  a  life  estate,  and  that  he  properly 
so  scheduled  his  interest.  The  motion  to  reopen  the  case,  which  was  al- 
so recited  in  the  court's  opinion  as  one  to  set  aside  the  discharge  in 
bankruptcy,  was  denied.    This  appeal  is  from  that  denial. 

The  bankrupt's  son  and  wife  were  not  made  parties  to  the  appeal 
by  service  of  citation  or  otherwise,  and  have  not  been  heard  in  this 
court,  except  as  they  presented  their  view  of  the  merits  in  connection 
with  their  motion  to  dismiss  the  appeal,  on  the  grounds,  first,  that  it 
came  too  late,  and,  second,  that  the  order  was  not  appealable. 
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[1-8]  Whether  or  not  they  are  entitled  to  make  this  motion  is  un- 
important, for  it  would  be  our  duty  to  dismiss  the  appeal  cm  our  own 
motion  in  case  it  did  not  lie  or  was  not  taken  in  time.  If  the  appeal  is 
to  be  regarded  as  the  motion  treats  it,  as  taken  under  section  25a  (Act 
July  1, 1898,  c.  541,  30  Stat.  553  [Comp.  St.  §  9609]),  it  would  have  to 
be  dismissed  for  the  reason  that  it  was  not  taken  within  10  days,  even 
if  it  could  be  thought  to  fall  within  that  section.  The  appeal  was, 
however,  in  time  if  it  comes  under  section  24a,  relating  to  "controver- 
sies arising  in  bankruptcy" — such  appeals  being  permitted  within  six 
months.  In  re  Gold  (C.  C.  A.  7)  210  Fed.  410,  414,  127  C.  C.  A.  142. 
An  ultimate  controversy  as  to  the  title  of  the  land,  duly  instituted  as 
between  the  bankrupt  estate  and  adverse  claimants,  would  doubtless 
be  a  "controversy"  within  section  24a.  But  such  controversy  was  not 
ultimately  submitted.  While  the  denial  of  the  motion  was  based  upon 
an  adverse  construction  of  the  bankrupt's  claimed  title,  such  decision 
was  incidental  to  the  denial  of  the  motion  to  reopen.  Had  administra- 
tion been  reopened  upon  the  court's  conception  that  the  bankrupt  owned 
an  estate  in  fee  simple,  the  reopening  of  administration  would  not  have 
been  an  adjudication  in  the  trustee's  favor  or  against  adverse  claim- 
ants. It  would  still  have  been  necessary  to  an  adjudication  that  further 
proceedings  be  instituted  to  test  the  title,  with  opportunity  to  all  ad- 
versely interested  to  be  heard,  including,  at  least,  the  other  son  of  the 
bankrupt  and  perhaps  other  contingent  heirs.  Indeed,  the  bankrupt's 
son  and  wife,  who  were  heard  in  opposition  to  the  motion  to  reopen, 
were  evidently  notified  of  the  hearing,  not  as  claimants  of  the  fee,  but 
only  as  purchasers  of  the  life  estate;  and,  as  already  said,  even  the 
purchasers  were  not  made  parties  to  this  appeal.  The  motion  to  re- 
open was  a  proceeding  of  the  most  stunmary  character,  not  even  ac- 
companied by  possession  on  the  part  of  the  estate  of  the  property  in 
question.  It  would  seem  a  strained  construction  to  hold  this  proceed- 
ing, so  far  as  it  had  gone,  as  of  a  plenary  character,  or  more  than 
merely  a  step  in  the  course  of  administration.  If  of  the  latter  char- 
acter, it  was  reviewable  by  petition  to  revise,  under  section  24b  (Comp. 
St.  §  9608).  In  re  Jacobs  (C.  C.  A.  6)  241  Fed.  620,  154  C.  C.  A.  378 ; 
Barnes  v.  Pampel  (C.  C.  A.  6)  192  Fed.  525,  113  C.  C.  A.  81— remedies 
under  sections  24a  and  24b  being  mutually  exclusive.  Barnes  v.  Pam- 
pel, supra.  We  prefer,  however,  not  to  base  our  disposition  of  the 
case  upon  the  nonappealability  of  the  order  below,  for  we  think  the 
bankrupt's  claim  of  title  on  which  the  motion  below  was  based  is  with- 
*  out  merit. 

[4-6]  An  intention  on  the  part  of  the  testator  that  the  bankrupt 
should  take  only  an  estate  which  should  end  with  his  life,  and  that 
thereupon  it  should  pass  to  the  bankrupt's  heirs,  is  expressed  as  plainly 
as  language  can  well  state  it ;  and  it  is  a  commonplace  that  the  testa- 
tor's intent,  when  clearly  shown,  must  govern,  unless  the  result  is  for- 
bidden by  law.    It  is  not  so  forbidden. 

In  the  matter  of  Andrew  S.  Youtsey,  Bankrupt  (D.  C.)  260  Fed.  423, 
15  Ohio  Law  Rep.  125,  Judge  Sater  considered  the  title  to  a  farm 
derived  by  Andrew,  a  brother  of  the  present  bankrupt,  likewise  under 
the  father's  will  in  question,  and  held  that  the  testator  did  not  create 
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a  fee  tail,  but  a  life  estate  in  Andrew,  with  vested  remainder  in  his 
children.  Judge  Hollister  applied  this  view  to  the  present  bankrupt's 
title.  In  the  Andrew  Youtsey  Case  it  was  necessary  to  define  the  ac- 
tual estate  held  by  Andrew  on  account  of  certain  conveyances  and 
transactions  by  parties  interested  in  the  estate  remaining  after  the  ter- 
mination of  the  bankrupt's  estate.  Such  considerations  do  not  exist 
here.  For  the  purposes  of  the  case  before  us  it  is  immaterial  whether 
the  devise  was,  in  legal  definition,  to  the  bankrupt  for  life  and  after 
his  death  to  his  heirs  in  fee  (subject  only  to  the  provision  for  dower 
by  the  bankrupt's  wife),  or  whether  of  a  fee  tail,  passing  after  the 
bankrupt's  death  to  the  heirs  of  his  body  instead  of  to  his  heirs  gen- 
erally ;  for,  as  applied  to  the  first  contingency,  the  Ohio  statute  (G.  C.  § 
10578)  provides  that  "the  conveyance  shall  vest  an  estate  for  life  only 
in  sudi  first  taker,  and  a  remainder  in  fee  simple  in  his  heirs" ;  and 
as  to  the  other  contingency,  it  is  declared  with  equal  plainness  (G.  C. 
§  8622)  that  "all  estates  given  in  tail  shall  be  and  remain  an  absolute 
estate  in  fee  simple  to  the  issue  of  the  first  donee  in  tail."  Thus,  in  ei- 
ther contingency,  the  bankrupt's  estate  ended  with  his  life.  This  result 
is  not  aflFected  by  the  construction  placed  by  the  Ohio  courts  upon  sec- 
tion 8622,  by  which  the  children  of  the  baiikrupt  (if  he  is  a  donee  in 
tail)  took  no  estate  in  the  land  which  they  could  alienate  during  their 
father's  lifetime.  Dungan  v.  Kline,  81  Ohio  St.  371,  90  N.  E.  938. 
Nor,  treating  the  estate  in  question  as  one  in  fee  tail,  is  it  important 
whether  the  bankrupt's  interest  as  first  donee  was  technically  a  mere 
life  estate  or  a  tenancy  for  life  of  an  entailed  fee.  See  Harkness  v. 
Coming,  24  Ohio  St.  416,  426,  and  following ;  Dungan  v.  Kline,  supra. 
81  Ohio  St.  371,  382,  90  N.  E.  938  and  following.  Regardless  of  legal 
terminology,  his  estate  ends  with  his  life,  he  is  without  power  to  convey 
an  interest  which  will  continue  thereafter,  and  his  issue  take  in  fee  sim- 
ple. Pollock  V.  Speidel,  17  Ohio  St  439 ;  Harkness  v.  Coming,  supra ; 
Dungan  v.  Kline,  supra.  The  dower  right  given  to  the  bankrupt's  wife 
seems,  under  the  Ohio  statutes  to  be  consistent  with  an  estate  in  fee 
tail.    Harkness  v.  Coming,  supra,  24  Ohio  St.  416,  429. 

The  argument  in  support  of  the  bankrupt's  contention  that  under 
his  father's  will  he  took  a  fee-simple  estate  seems  to  be  that  the  testator 
intended  to  pass  the  entire  title  to  some  one,  that  the  will  speaks  from 
the  testator's  death,  that  at  that  time  neither  of  the  bankrupt's  sons 
were  living  and  there  were  thus  no  heirs  of  the  bankrupt's  body,  and 
that  therefore  the  entire  estate  vested  in  him  as  the  first  donee. 

This  contention  seems  to  us  completely  answered,  first,  by  the  fact 
that  the  language  of  the  will  plainly  excludes  the  notion  that  the  "heirs" 
of  the  bankrupt's  body  who  were  in  the  testator's  mind  were  merely 
those  who  might  be  in  existence  at  the  latter's  death ;  and,  second,  by 
section  8622  of  the  General  Code,  which,  after  declaring  that  "no  es- 
tate in  fee  simple,  fee  tail  or  any  lesser  estate  in  lands  or  tenements, 
tying  within  this  state,  shall  be  given  or  granted,  by  deed  or  will,  to  any 
person  or  persons  but  such  as  are  in  being,"  adds,  "or  to  the  immedi- 
ate issue  or  descendants  of  such  as  are  in  being  at  the  time  of  making 
such  deed  or  will ;  and  all  estates  given  in  tail  shall  be  and  remain  an 
absolute  estate  in  fee  simple  to  the  issue  of  the  first  donee  in  tail."    We 
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are  not  cited  to,  nor  have  we  found,  any  decisions  of  the  courts  of  Ohio 
or  elsewhere  tendine  to  sustain  appellant's  contention,  in  the  face  of 
the  statute  just  cited.    The  authorities  are  otherwise. 

The  rule  that  the  law  favors  the  vesting  of  estates,  and  that  they 
will  be  regarded  as  so  vesting  at  the  death  of  the  testator  unless  a  con- 
trary intent  appears,  has  upon  this  record  little,  if  any,  application. 
There  is  no  point  in  the  argument  that  the  testamentary  provision  in 
question  violates  the  rule  against  perpetuities.  Gen.  Code  Ohio,  § 
8622;  Turley  v.  Turley,  11  Ohio  St.  173;  Dungan  v.  Kline,  supra; 
In  re  Andrew  S.  Youtsey,  Bankrupt,  supra,  14  Ohio  I^aw  Rep.  at  page 
129. 

In  view  of  what  we  have  said,  it  is  not  very  material  whether  the  ap- 
peal is  dismissed  or  the  order  below  affirmed.  Our  disposition  will  take 
the  latter  form. 


(258  Fed.  20) 

CITY  OF  PADUCAH  v.  PADUCAH  WATER  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  4,  1919.) 

No.  3158. 

Appeal  and  Error  ^=»781(2) — ^Determination  of  Moot  Question — Suit  by 
Water  Company  Against  City — Repeal  op  Ordinance. 

Where  a  water  company  sued  the  city  to  restrain  enforcement  of  an 
ordinance  and  resolution,  as  impairing  the  obligation  of  the  water  supply 
contract  between  the  company  and  the  city  and  as  depriving  the  company 
of  its  property  without  due  process  of  law,  and  the  city  repealed  its  ordi- 
nance, the  question  involved  became  moot,  and  decree  for  the  c<Mnpany  will 
be  reversed  and  the  suit  dismissed,  despite  the  fact  that  the  resolution  of 
the  city,  involving  a  question  of  remote  rather  than  present  concern,  was 
adopted  after  the  beginning  of  suit  and  the  repeal  of  the  ordinance. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Kentucky ;  Walter  Evans,  Judge. 

Suit  in  equity  by  the  Paducah  Water  Company  against  the  City  of 
Paducah.  From  decree  for  plaintiff,  defendant  appeals.  Reversed, 
and  cause  remanded,  with  direction  to  dismiss  the  suit. 

This  suit  grew  but  of  a  question  arising  in  the  city  of  Paducah,  whether 
as  respects  streets  about  to  be  permanently  paved  the  cost  of  renewing  or 
replacing  therein  service  pipes  connecting  the  water  mains  with  the  property 
lines  of  consumers  should  be  borne  by  the  water  company  or  by  the  abutting 
owners. 

The  city  of  Paducah,  under  an  ordinance  as  amended  in  October,  1884, 
granted  to  J.  A.  Jones  and  his  assigns  the  privilege  of  constructing  and  operat- 
ing waterworlts,  and  of  laying  mains,  conduits,  and  pipes,  with  Are  hydrants, 
in  and  along  the  streets,  alleys,  avenues,  and  public  grounds  of  the  city,  to 
supply  water  for  both  public  and  private  purposes  during  a  term  of  40  years, 
unless  the  works  should  be  purchased  by  the  city.  The  Paducah  Water 
Company,  a  Kentuclcy  corporation,  appears  to  have  succeeded  to  this  grant 
as  early  as  1887  and  to  have  operated  the  plant  ever  since.  The  ordinance 
prescribed  annual  rentals  which  the  city  itself  undertoolc  to  pay  during  a 
term  of  20  years  for  the  supply  of  water  through  certain  fire  hydrants  to  be 
placed  on  the  water  mains  at  points  it  should  select;  also  general  water 
rates  "equal  to,  but  not  exceeding,  the  average  rates  charged"  in  five  named 
cities;  but  the  grantee  was  distinctly  required  to  "furnish  water  free  of 
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diarge  to  all  city  buildings,  public  schools,  and  churches,  also  one  public 
driD&ng  fountain  for  man  and  beast  in  each  ward  of  the  city,  at  such  places 
as  the  council  may  designate,  also,  one  fountain  in  each  and  every  public 
park  the  dty  may  hereafter  establish  and  one  in  the  courthouse  square." 

While  the  ordinance  forbids  under  penalty  any  person  or  corporation  to 
take  or  use  water  from  the  works  "for  domestic  or  other  purposes  without 
contracting  for  same,"  it  makes  no  specific  provision  for  service  pipes,  and 
so  does  not  expressly  impose  any  obligation  upon  the  company  nor  upon  the 
coDsraner  to  Tpaj  the  cost  of  installing,  connecting,  or  renewing  such  pipes. 
No  showing  or  question  is  made  concerning  payment  for  service  pipes  used  in 
fnroishing  water  free  of  charge.  It  is,  however,  in  substance  shown  that, 
from  the  installation  of  the  water  works  until  the  present  controversy  arose^ 
the  service  connections  and  pipes  used  in  supplying  water  to  private  con- 
sumers were  furnished  by  the  abutting  property  owners  and  at  their  ex- 
pense through  plumbers  employed  by  them  and  licensed  by  the  city;  that 
the  water  company  has  uniformly  repaired  "such  pipes  between  the  mains 
and  the  property  lines  when  necessary,"  though  where  streets  were  per- 
manently improved  under  direction  of  the  city  the  abutting  owners  have  made 
renewals  of  service  connections  and  pipes. 

On  May  30,  1917,  the  city  adopted  an  ordinance  which  in  effect  required 
the  water  company  upon  10  days*  notice  to  **renew  or  replace,  at  its  own 
expense,  any  service  pipes  extending  from  the  water  mains  ♦  ♦  ♦  to 
the  property  lines  of  the  water  consumers,"  denounced  failure  so  to  do  as  a 
misdemeanor  and,  upon  conviction,  imposed  a  fine  of  $5  for  each  day  the 
company  should  fail  or  refuse  to  comply  with  the  notice,  providing,  however, 
that  such  notice  should  not  be  given  "except  in  the  case  of  service  pipes  in 
and  under  streets  to  be  paved  with  permanent  ♦  ♦  ♦  pavement,"  and  that 
such  renewals  or  replacements  should  not  be  required  except  where  the  com- 
missioner of  public  works  should  find  them  to  be  necessary.  On  the  1st  of 
June  following,  notice  was  given  to  the  company  to  comply  with  the  meas- 
ure. This  was  the  first  time  the  city  in  terms  imposed  that  duty  upon  the 
water  company. 

On  June  8th  the  company  commenced  the  present  suit  to  restrain  enforce- 
ment of  the  ordinance,  and  according  to  one  of  the  assignments  of  error  a 
temporary  restraining  order  was  granted,  though  this  does  not  otherwise 
appear  in  the  record.  On  the  day  following,  the  city  adopted  an  ordinance 
repealing  the  one  of  May  30,  1917,  and  also  passed  a  resolution  rescinding 
all  action  taken  under  the  ordinance  so  repealed,  including  the  service  of 
notice,  and  the  city  thereupon  set  up  these  facts  both  by  special  response  and 
answer  to  the  bill  of  complaint. 

After  so  attempting  to  restore  the  situation  existing  prior  to  the  ordinance 
of  May  30th,  the  dty  on  July  9th  passed  a  resolution  reciting  the  existence 
of  an  emergency  concerning  a  permanent  reconstruction  proposed  of  a  por- 
tion of  Jefferson  street  and  the  laying  of  water  pipes  therein,  and  of  a  con- 
troversy as  to  whose  duty  it  was  to  lay  the  connecting  pipes  between  the 
mains  and  the  property  lines,  and  thereupon  providing  that  the  commissioner 
of  public  works  should  notify  the  water  company  to  commence  the  laying 
and  connecting  of  such  service  pipes,  and,  in  the  event  of  the  company  re- 
fusing or  failing  so  to  do,  that  the  commissioner  lay  and  connect  such 
pipes,  keeping  an  account  of  the  cost,  which  it  was  further  provided  should 
be  "charged  and  collected  either  from  the  water  company  or  the  private 
property  owners  as  the  courts  may  determine."  Pursuant  to  the  resolution 
notice  was  on  the  same  day  served  by  the  commissioner  upon  the  company, 
and  the  resolution  and  notice  were  made  the  subject  of  an  amendment  to  the 
bill. 

After  hearing,  the  court  entered  a  decree  (December  13,  1917)  adjudging  In 
effect  that  the  waterworks  ordinance  of  1884  constituted  a  contract  between 
the  dty  and  the  company ;  that  this  contract  deprived  the  dty  of  any  right 
to  compel  the  company  to  pay  the  cost  of  laying  service  pipes ;  that  the  or- 
dinance of  May  30th  would  Impair  the  obligation  of  the  contract  in  tliat  it 
would  impose  upon  the  company  duties  and  obligations  not  provided  for  and 
not  within  the  power  of  the  dty  to  exact ;  that  inasmuch  as  the  ordinance  of 
May  30th  was  in  force  from  its  date  until  the  adoption  of  the  repealing  or- 
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dinance  of  June  0th,  which  was  after  the  suit  was  begun,  some  obllgatloiis 
under  the  provisions  of  the  repealed  ordinance  might  be  claimed  or  at- 
tempted to  be  enforced  by  the  city.  And  the  city  was  perpetually  joined 
from  enforcing  or  attempting  to  enforce  any  portion  of  the  repealed  ordi- 
nance. For  similar  reasons  the  city  was  perpetually  joined  from  execut- 
ing or  attempting  to  execute  any  provision  of  the  resolution  of  July  9th  as 
a^iinst  the  company,  and  the  company  was  allowed  its  costs.  The  city  ap- 
peals. 

John  K.  Hendrick,  of  Paducah,  Ky.,  for  appellant. 
D.  H.  Hughes,  of  Paducah,  Ky.,  for  appellee. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
COCHRAN,  District  Judge. 

WARRINGTON,  Circuit  Judge  (after  stating  the  facts  ^s  above). 
We  do  not  see  that  the  facts  of  the  case,  above  in  substance  stated, 
present  any  question  calling  for  decision.  The  grounds  of  the  ccmi- 
pany's  complaint  are  that  the  effect  of  the  passage  and  enforcement 
of  the  ordinance  of  May  30,  1917,  and  the  resolution  of  July  9th  fol- 
lowing, would  be  to  impair  the  obligation  of  the  water  supply  contract 
of  1884  and  also  to  deprive  the  company  of  its  property  without  due 
process  of  law.  The  repeal  of  this  ordinance  and  rescission  of  the 
notice  served  tmder  it  rendered  any  inquiry  into  what  the  effect  of  its 
continuance  and  enforcement  would  have  been  upon  the  rights  of  the 
water  company  simply  a  moot  question.  It  is  the  duty  of  courts  to 
decide  only  real  and  pending  issues,  and  not  to  pronoimce  judgment 
upon  abstract  propositions  or  moot  questions^  no  matter  how  the  opin- 
ion might  affect  future  action  in  similar  circumstances  (Mills  v.  Green, 
159  U.  S.  651,  653,  16  Sup.  Ct.  132,  40  L.  Ed.  293 ;  Richardson  v.  Mc- 
Chesney,  218  U.  S.  487,  ^492,  31  Sup.  Ct.  43,  54  L.  Ed.  1121) ;  and  the 
question  is  none  the  less  moot  where  legislation  is  the  occasion  of  com- 
plaint and  is  repealed  as  here  during  pendency  of  the  suit  (Berry  v. 
Davis,  242  U.  S.  468,  470,  37  Sup.  Ct.  208,  61  L.  Ed.  441). 

Furthermore,  the  resolution  of  July  9th  presents  a  question  of  re- 
mote rather  than  present  concern.  The  most  that  can  be  said  of  the 
measure  is  that  in  the  event  of  its  execution  it  would  impose  an  obli- 
gation of  an  alternative  character  as  respects  the  company  and  the 
property  holders;  for  the  resolution  distinctly  provides  that  the  city 
itself  shall  at  its  own  expense  replace  the  service  pipes  in  Jefferson 
street  upon  the  mere  refusal  of  the  company  so  to  do,  and  to  look  for 
reimbursement  to  the  one  or  the  other  source  of  obligation  according 
as  the  duty  of  replacement  shall  ultimately  be  judicially  determined 
to  rest  upon  the  company  or  upon  the  property  owners.  Clearly,  as 
respects  any  action  that  the  city  might  brin^  against  the  company  to 
recover  the  cost  it  had  incurred  in  replacmg  the  service  pipes  in 
Jefferson  street,  the  defense  so  far  as  remedy  is  concerned  would  be 
plain,  adequate,  and  complete  at  law. 

It  results  that  the  decree  must  be  reversed  and  the  cause  remanded, 
with  direction  to  dismiss  the  suit ;  and  inasmuch  as  the  ordinance  of 
May  30,  1917,  was  repealed,  and  the  resolution  of  July  9th  passed, 
after  the  suit  was  htgvai,  the  costs  in  this  court  will  be  equally  divided 
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(258  Fed,  28) 
JEUNG  BOOK  HONG  et  aL  T.  WHITB,  OommlBSioiier  of  ImmlgratloiL* 

(Olrcuit  Oourt  of  Appeals,  Ninth  drcult.    May  12,  1919.) 

No.  8145. 

t  Aliexts  ^s»32(13) — ^Admission  of  OmNBSB — ^Bevsbsal  of  Oonoi.tjsion  of 
Immigratioit  Bureau. 

If,  taking  together  dlscrepandes  In  the  testimony  of  two  Chinese  ap- 
plying for  admission  to  the  United  States  as  sons  of  a  native-born  citi- 
es the  executive  officers  of  the  Immigration  Bureau  and  the  Department 
of  Labor  found  the  evidence  In  sui^port  of  the  right  to  land  and  enter  the 
United  States  was  so  Impaired  as  to  render  It  unsatisfactory,  the  court, 
on  application  of  the  Chinese  for  habeas  corpus.  Is  not  authorized  to  re- 
verse the  conclusion. 

2.  AiJENs  ^=»82(13) — EixoLusiON  of  Chinese — ^Finalixt  of  Obdeb  of  Bxeou- 

TIVS  Officebs. 

Where  the  court  cannot  say  that  proceedings  relative  to  the  exclusion 
from  the  United  States  of  two  Chinese,  claiming  to  be  sons  of  a  native- 
born  dtlzen,  were  manifestly  unfair,  or  that  the  actions  of  the  executive 
officers  of  the  Immigration  Bureau  or  Department  of  Labor  prevented 
fair  investigation,  or  that  there  was  a  manifest  abuse  of  the  discretion 
committed  to  them  by  the  statute,  the  order  of  the  executive  officers 
within  the  authority  of  the  statute  Is  final. 

3.  Auens  ^=»32(12)— Queotions  Bxyiewablb — Objeotioit  Not  Made  Below 

OB  ON  Appeal. 

On  appeal  In  habeas  corpus  proceedings  by  two  Chinese,  seeking  admis- 
sion to  the  United  States  as  sons  of  a  native-born  citizen,  a  claim  or  ob- 
jection as  to  the  proceedings  of  the  Immigration  officers,  not  set  forth  In 
the  petition  for  the  writ,  and  not  made  In  the  court  below  or  on  appeal, 
but  made  for  the  first  time  in  the  addendum  to  counsel's  brief  after  sub- 
mission of  the  case  on  appeal,  cannot  be  considered.  In  the  absence  of  a 
record  presenting  the  proceedings  referred  to. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First  Di- 
vision of  the  Northern  District  of  California;  Maurice  T.  Dooling, 
Judge. 

Habeas  corpus  proceeding  by  Jeung  Bock  Hong  and  Jeung  Bock 
Ning  against  Edward  White,  as  Commissioner  of  Immigration  at  the 
Port  of  San  Francisco.  From  an  order  discharging  the  writ,  and  re- 
manding petitioners  for  deportation,   petitioners  appeal.     Affirmed. 

Marshall  B.  Woodworth,  of  San  Francisco,  Cal.,  for  appellants. 
Annette  Abbott  Adams,  U.  S.  Atty.,  of  San  Francisco,  Cal.,  and  Ben 
F.  Geis,  Asst.  U.  S.  Atty.,  of  Willow,  Cal.,  for  appellee. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

MORROW,  Circuit  Judge.  This  is  an  appeal  from  the  District 
Court  of  the  United  States,  denying  petition  for  a  writ  of  habeas  cor- 
pus. 

The  appellants,  Jeung  Bock  Hong  and  Jeung  Bock  Ning,  two  Chi- 
nese boys,  12  and  14  years  of  age,  respectively,  arrived  at  the  port  of 
San  Francisco,  Cal.,  on  the  steamship  China  May  8,  1917.  They 
applied  for  admission  to  the  United  States  as  the  sons  of  Jeung  Mun 
Kec,  who  is  a  native-bom  citizen  of  the  United  States,  and  presented, 
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as  evidence  of  their  right  to  enter  the  United  States,  affidavits  of  the 
father,  Jeung  Mun  Kee,  and  a  brother,  Jeung  Bock  Shew,  who  had 
been  previously  landed, in  the  United  States,  to  wit,  on  or  about  July 
24,  1916.  Admission  to  the  United  States  was  denied  appellants  upon 
the  ground  that  the  relationship  to  the  father  Jeung  Mun  Kee,  had  not 
been  satisfactorily  established,  by  reason  of  a  discrepancy  between 
the  testimony  of  the  two  boys. 

It  is  claimed  on  behalf  of  the  appellants  that  the  action  by  the  officers 
of  the  Immigration  Bureau  and  of  the  Department  of  Labor  in  holding 
the  appellants  for  deportation  was  an  abuse  of  discretion  committed 
to  them  by  statute,  and  resulted  in  denying  them  a  fair  hearing,  to 
which  they  were  entitled  under  the  law.  The  charge  that  there  was 
a  denial  of  a  fair  hearing  and  abuse  of  discretion  by  the  officers  of  the 
Department  of  Labor  is  based  mainly  upon  a  discrepancy  between 
the  testimony  of  the  petitioner  Ning  and  his  brother  Hong,  with  re- 
spect to  their  home  in  a  Chinese  village. 

Ning  testifies  that  the  house  where  they  lived  is  joined  to  the  houses 
on  either  side  of  it,  while  Hong  testifies  that  there  is  a  space  between 
the  houses  of  two  or  three  feet.  This  discrepancy  and  other  minor 
discrepancies  lead  the  Commissioner  General  of  Immigration  to  hold 
"that  the  applicants  quite  possibly  are  not  brothers,  as  claimed,  and 
that  both  (if  either)  are  not  sons  of  the  alleged  father,"  and,  as  a  con- 
clusion, the  Commissioner  General  found  that  the  applicants  had  "not 
established  in  the  affirmative  and  satisfactory  manner,  which  has  al- 
ways been  required  in  this  class  of  cases,  that  they  are  entitled  to  ad- 
mission." The  Assistant  Secretary  of  Labor,  upon  the  evidence,  found 
that  the  "disagreement  between  the  applicant  and  his  brother  re- 
garding the  houses  of  the  home  village — whether  they  touch  or  are 
separated  by  as  much  as  two  or  three  feet — causes  a  suspicion  as  to 
the  probability  of  relationship,"  and  thereupon  the  Assistant  Secretary 
affirmed  the  excluding  decision  of  the  Commissioner  General. 

[1]  The  discrepancies  in  the  testimony  appear  to  be  unimportant, 
but  if,  taking  them  altogether,  the  executive  officers  of  the  department 
found  that  the  evidence  in  support  of  the  petitioners'  right  to  land  and 
enter  the  United  States  was  so  impaired  as  to  render  it  unsatisfactory, 
the  court  is  not  authorized  to  reverse  that  conclusion. 

[2]  We  cannot  say  that  the  proceedings  were  manifestly  unfair, 
or  that  the  actions  of  the  executive  officers  were  such  as  to  prevent  a 
fair  investigation,  or  that  there  was  a  manifest  abuse  of  the  discretion 
committed  to  them  by  the  statute.  In  such  cases  the  order  of  the  exec- 
utive officers  within  the  authority  of  the  statute  is  final.  Low  Wah 
Suey  V.  Backus,  225  U.  S.  460-468,  32  Sup.  Ct.  734,  56  L.  Ed.  1165. 

[3]  It  is  next  contended  that  this  case  comes  within  the  decision  of 
this  court  in  the  Case  of  Quan  Hing  Sun  et  al.  (decided  October  11, 
1918)  254  Fed.  402,  165  C.  C.  A.  622.  It  was  there  estabUshed  on 
behalf  of  the  appellant,  who  was  of  the  Chinese  race,  but  a  son  of  a 
native-born  citizen  of  the  United  States,  that,  under  the  regulations 
prescribed  by  the  Commissioner  General  of  Immigration,  a  different 
procedure  was  pursued  by  the  immigration  officers  in  determining  the 
right  of  the  petitioner  to  enter  the  United  States  from  that  pursued 


Digitized  by  CjOOQ iC 


GBANCOUBT  V.  UNITED  STATES     -  163 

under  other  statutory  regulations  for  determining  the  right  of  persons 
other  than  those  of  the  Chinese  race  to  enter  the  United  States.  This 
objection  was  set  forth  in  the  petition  for  the  writ  of  habeas  corpus 
and  established  beyond  question.  Referring  to  such  proceedings  in 
detail,  this  court  held  that  the  method  of  inquiry  pursued  in  that  case 
was  unfair  to  the  petitioner,  and  reversed  the  decision  of  the  District 
Court  and  directed  further  proceedings. 

In  this  case  no  such  claim  was  made  in  the  petition  for  the  writ  of 
habeas  corpus,  and  no  such  claim  was  made  in  the  court  below  or  on 
the  appeal  to  this  court.  It  was  made  for  the  first  time  in  the  adden- 
dum to  counsel's  brief  after  the  submission  of  the  case  in  this  court. 
In  the  absence  of  a  record  presenting  the  proceedings  referred  to,  it 
cannot  be  considered  on  appeal. 

The  decision  of  the  District  Court  is  affirmed. 


(258  Fed.  25) 

GRANCOURT  v.  UNITED  STATES. 

(Circuit  CoxLTt  of  Appeals,  Ninth  Circuit    May  12,  1919.) 

No.  3249. 

L  Wab  ^=>4 — Wab  Powers — Houses  op  III  Fame. 

Under  Const,  art-  1,  §  8,  giving  Congress  the  power  to  raise  and  support 
armies  and  make  all  laws  which  shall  be  necessary  and  proper  for  carry- 
ing Into  execution  such  powers,  Act  May  18,  1917,  §  13  (Comp.  St.  1918,  S 
2019b,  appendix),  authorizing  the  Secretary  of  War  to  do  everything  by 
him  deemed  necessary  to  suppress  and  prevent  the  keeping  and  setting  up 
of  houses  of  ill  fame  within  such  distance  as  he  may  deem  needful  of  mili- 
tary camps,  and  making  the  keeping  of  any  house  of  ill  fame  within  the 
designated  distance  a  misdemeanor,  is  valid. 
2.  Wab  ^=>4 — Houses  op  III  Fame — ^Evidence. 

In  a  prosecution  for  violating  Act  May  18,  1917,  §  13  (Comp.  St.  1918,  § 
2019b,  appendix),  by  setting  up  a  house  of  ill  fame  within  the  distance 
prescribed  by  the  Secretary  of  War,  testimony  by  police  officers,  repeating 
questions  asked  of  defendant  by  soldiers  as  to  character  of  her  establish- 
ment, transactions  with  such  women,  etc.,  held  properly  admitted. 

In  Error  to  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  CaHf ornia ;  Maurice  T.  Dooling, 
Judge. 

Blanche  Grancourt  was  convicted  of  violating  Act  May  18,  1917, 
§  13,  and  she  brings  error.    Affirmed. 

Indictment  charging  violation  of  section  13  of  the  Act  of  May  18, 
1917,  c.  15,  40  Stat.  83  (Comp.  St.  1918,  §  2019b,  appendix),  and  sec- 
tion 37  of  the  Criminal  Code  of  the  United  States  (Act  March  4,  1909, 
c.  321,  35  Stat.  1096  [Comp.  St.  §  10201]). 

Sidney  P.  Robertson  and  Frank  J.  Henrfessy,  both  of  San  Francisco, 
Cal.,  for  plaintiff  in  error. 

John  W.  Preston,  Sp.  Asst.  Atty.  Gen.,  and  Annette  A.  Adams,  U. 
S.  Atty.,  and  James  E.  Colston,  Sp.  Asst.  U.  S.  Atty.,  both  of  San 
Francisco,  Cal. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 
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MORROW,  Circuit  Judge.  [1]  The  defendant  is  charged  with  a 
violation  of  section  13  of  the  Act  of  May  18,  1917,  entitled  "An  act 
to  authorize  the  President  to  increase  temporarily  the  military  es- 
tablishment of  the  United  States."    40  Stat.  76-S3. 

Section  13  (Comp.  St.  1918,  §  2019b,  appendix)  provides: 

"Sec  18.  That  the  Secretary  of  War  is  hereby  authorized,  empowered,  and 
directed  during  the  present  war  to  do  everything  by  him  deemed  necessary  to 
suppress  and  prevent  the  keeping  or  setting  up  of  houses  of  ill  fame,  brothels, 
or  bawdyhouses  within  such  distance  as  he  may  deem  needful  of  any  mili- 
tary camp,  station,  fort,  post,  cantonment,  training,  or  mobilization  place, 
and  any  person,  corporation,  partnership  or  association  receiving  or  permitting 
to  be  received  for  immoral  purposes  any  person  into  any  place  structure,  or 
building  used  for  the  pui^)ose  of  lewdness,  assignation,  or  prostitution  within 
such  distance  of  said  places  as  may  be  designated,  or  shall  permit  any  such 
person  to  remain  for  immoral  purposes  in  any  such  place,  structure,  or  building 
as  aforesaid,  or  who  shall  violate  any  order,  rule,  or  regulation  issued  to 
carry  out  the  object  and  purpose  of  this  section  shall,  unless  otherwise  pun- 
ishable under  the  Articles  of  War,  be  deemed  guilty  of  a  misdemeanor  and 
be  punished  by  a  fine  of  not  more  than  $1,000,  or  imprisonment  for  not  more 
than  twelve  months,  or  both." 

Under  this  authority,  the  Secretary  of  War  has  made  a  rule  which 
provides  that  the  keeping  or  setting  up  of  houses  of  ill  fame,  brothels 
or  bawdyhouses  within  five  miles  of  a  military  camp,  fort,  post,  train- 
ing or  mobilization  place,  being  used  for  military  purposes  by  the 
United  States,  is  prohibited. 

This  law  was  enacted  pursuant  to  the  authority  conferred  by  Con- 
gress by  section  8  of  article  1  of  the  Constitution  of  the  United  States 
"to  raise  and  support  armies"  and  "to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  the  foregoing  powers, 
and  all  other  powers  vested  by  this  Constitution  in  the  government  of 
the  United  States,  or  in  any  department  or  officer  thereof." 

It  is  not  the  exercise  of  the  police  power  of  the  state,  but  the  con- 
stitutional authority  of  the  United  States.  Pappens  v.  United  States, 
252  Fed.  55-57,  164  C.  C.  A.  167. 

"The  power  to  raise  and  support  armies  gives  to  Congress  in  wartime  an 
authority  over  every  branch  of  national  life  which  is  well-nigh  unlimited. 
The  events  of  recent  years  have  shown  this  impressively.  When  an  army 
4s  in  training  or  in  the  field,  every  branch  of  commerce  or  industry,  even  the 
home  Ufe  and  habits  of  the  people,  may  be  placed  under  any  necessary  re- 
straint to  f adUtate  its  'support.' "  The  Government  of  the  United  States,  by 
Munro,  p.  268. 

In  a  general  demurrer  to  the  indictment,  it  was  objected  that  the 
indictment  did  not  charge  or  state  facts  sufficient  to  constitute  a  pub- 
lic offense.  It  stated  all  of  the  essential  facts  to  constitute  the  offense 
described  in  the  statute  and  the  order  of  the  Secretary  of  War. 

The  particulars  set  forth  were  sufficient  to  inform  the  defendant  of 
the  nature  and  character  of  the  charge  and  of  all  matters  necessary 
to  enable  her  to  prepare  her  defense,  and  there  was  no  defect  in  form. 
Sheridan  v.  United  States,  236  Fed.  305,  310,  149  C.  C  A.  437,  and 
cases  there  cited. 

[2]  The  admission  of  testimony  of  certain  police  officers  repeating 
questions  asked  of  the  defendant  by  certain  soldiers  as  to  whether 
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there  were  any  women  in  the  house,  transactions  with  such  women 
of  an  immoral  character,  and  the  testimony  of  the  policemen  that  the 
occupation  of  the  women  in  the  house  was  that  of  prostitution  was 
properly  admitted  as  relevant,  material,  and  competent  under  well- 
known  rules  of  evidence. 
The  judgment  of  the  District  Court  is  affirmed 


(268:Ped.27) 

UNITED  STATES  T.  OOUUBT. 

(Gfixmit  Court  of  Appeals,  Sixth  Circuit.    January  7,  1919.) 

No.  3233. 

L  Statutes  ^=s>219— Constbuction  or  Ingohs  Tax  Law— DBPABnoBiTTAL  Db- 

CISION— CONIXICT. 

Where  the  Internal  Revenue  Department  decided  a  question  under  the 
Income  Tax  Law  two  ways,  neither  decision  can  be  given  the  effect  usual- 
ly given  to  an  established  practice  of  an  executive  department 

2.  Intebnal  Revenue  ^=s>7 — Income  Taxes. 

Under  Income  Tax  Law  1913,  a  member  of  a  partnership  need  not  In- 
clude as  part  of  his  net  Income,  subject  to  tax,  funds  derived  from  or 
through  the  partnership,  which  has  been  received  by  the  firm  as  dividends 
on  stocks  owned  by  It  In  corporations  taxable  on  their  net  Income. 

3.  Internal  Revenue  ^=»4 — ^iNcom  Tax  Act— Construction. 

In  case  of  ambiguity  In  the  Income  Tax  Act  of  1913,  the  language  Is 
to  be  construed  most  strongly  In  favor  of  the  taxpayer. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio ;  D.  C.  Westenhaver,  Judge. 

Action  by  Harry  Coulby  against  the  United  States.  There  was  a 
judgment  for  plaintiff,  and  the  United  States  brings  error.    AflSrmed. 

The  opinion  of  the  District  Judge  is  reported  in  251  Fed.  at  page 
982. 

Joseph  C.  Breitenstein,  Asst.  U.  S.  Atty.,  of  Cleveland,  Ohio. 
A,  C.  Dustin,  of  Cleveland,  Ohio,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  [1]  This  case  presents  the  question:  Whether 
the  portion  of  a  dividend  which  was  paid  on  corporate  shares  to  a  part- 
nership holding  such  shares  as  an  asset,  and  which  portion  was  ulti- 
mately paid  to  a  member  of  the  firm  as  his  proportionate  share  of 
the  firm's  profits,  was,  within  the  true  meaning  of  the  Federal  Income 
Tax  Act  of  1913  (Act  Oct.  3,  1913,  c.  16,  38  Stat.  114),  net  income  in 
the  sense  that  the  corporation  and  the  partner  were  each  bound  to 
pay  thereon  the  normal  tax  of  1  per  cent ;  in  a  word,  was  it  the  pur- 
pose so  to  tax  the  same  dividend  twice?  The  question  has  been  decid- 
ed both  ways  in  the  Internal  Revenue  Department  (Montgomery's  In- 
come Tax  Procedure  [Ed.  1918]  pp.  231,  232);  and  hence  the  effect 
usually  given  to  an  established  practice  of  an  executive  department 
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charged  with  the  execution  of  a  statute  has  no  present  relevancy.  The 
court  below  denied  recovery,  and  the  government  brings  error. 

[2,  3]  The  facts  of  the  case  and  the  question  involved,  as  well  as 
the  manner  in  which  the  issue  was  made  and  tried,  are  fully  set  out 
in  the  opinion  of  Judge  Westenhaver;  and  in  view  of  his  discussion 
of  the  Income  Tax  Act  of  1913,  and  of  the  effect  upon  that  act  of  the 
later  one  of  1916  (Act  Sept.  8,  1916,  c.  463,  39  Stat.  756),  an  opinion 
here  would  not  accomplish  any  useful  end.  We  concur  in  and  adopt 
the  conclusion  reached.  However,  the  statement  made  in  the  opinion 
that  a  partnership  has  no  legal  existence,  aside  from  the  members  who 
compose  it,  is  too  broad,  as,  for  instance,  in  view  of  the  Bankruptcy 
Act  (Act  July  1,  1898,  c.  541,  30  Stat.  544  [Comp.  St.  §  9585  et  seq.]), 
yet  as  applied  to  the  particular  portion  of  the  statute  and  the  question 
in  hand  it  is  correct,  and  with  this  explanation  we  approve  the  reason- 
ing of  the  opinion. 

It  may  be  added  that,  unless  the  construction  placed  on  the  statute 
by  the  learned  trial  judge  is  the  natural  and  the  rational  one  (38  Stat, 
pp.  166,  167,  169,  172),  the  language  of  the  act  is  of  such  doubtful  im- 
port as  to  require  it  to  be  construed  most  strongly  against  die  govern- 
ment and  in  favor  of  the  taxpayer.  Gould  v.  Gould,  245  U.  S.  151, 
153,  38  Sup.  Ct  53.  62  L.  Ed.  211 :  Knowlton  v.  Moore,  178  U.  S. 
42,  47,  20  Sup.  Ct  747,  44  L.  Ed.  969;  State  of  Ohio  v.  Harris,  229 
Fed.  at  pages  892,  898,  144  C.  C.  A.  174  (C.  C.  A.  6). 

It  results  that  the  judgment  must  be  affirmed. 
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(25SFed.81) 

THB  J.  O.  REIOHEBT. 

THE  JAMES  ROY. 

(Gircolt  Court  of  Appeals,  Second  Circuit.    January  15,  1919.) 

No.  158. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Libel  by  Anthony  J.  Golden  against  the  steam  tugs  J.  C.  Reichert 
and  James  Roy,  their  engines,  etc.;  the  Reichert  Towing  Line,  In- 
corporated, claimant.  Decree  for  libelant  (258  Fed.  79),  and  claim- 
ant appeals.    Affirmed. 

Foley  &  Martin,  of  New  York  City  (William  J.  Martin  and  George 
V.  A.  McCloskey,  both  of  New  York  Cit}*,  of  counsel),  for  appellant 

Park  &  Mattison,  of  New  York  City  (Henry  E.  Mattison,  of  New 
York  City,  of  counsel),  for  appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 
PER  CURIAM.    Decree  affirmed. 


(258  Fed.  81) 
LEDEREB,  Collector  of  Internal  Revenue,  t.  PENN  MUT.  LIFE  INS.  CO.  * 

(Circuit  Court  of  Appeals,  Third  Circuit    M&j  23,  1919.) 

No.  2399. 

1.  Intebnai.  Revxnub  ^=»7 — Income  Tax — ^Life  Insubanob  Ck>icPANn£S — Com- 

PUTATIOIT  OF  GbOSS  INCOME. 

The  proviso  in  Income  Tax  Act  Oct  3,  1913,  f  2,  O  (b),  that  in  com- 
puting gross  income  "life  insurance  companies  shaU  not  include  as  in- 
come in  any  year  such  portion  of  any  actual  premium  received  from  any 
Individual  policy  holder  as  shall  have  been  paid  back  or  credited  to  such 
individual  policy  holder,  or  treated  as  an  abatement  or  premium  of  such 
individual  policy  holder  within  such  year,"  treats  policy  holders  indi- 
viduaUy  and  separately,  and  not  in  mass,  and  a  company  may  not  ex- 
clude from  its  income  a  dividend  paid  to  a  policy  holder,  even  though 
for  redundancies  in  premiums  previously  paid,  unless  it  has  received  pre- 
miums from  him  during  the  tax  year,  and  then  only  to  the  extent  of  the 
amount  of  premiums  so  received  from  him,  either  actually  or  theoreti- 
caUy. 

2.  Intebnal  Rbvbnxtb  ^=»7— Income  Tax — ^Life  Insubance  Companies — ^De- 

ductions FBOM  Gbosb  Income. 

SoHcalled  dividends  paid  to  policy  holders  by  a  mutual  level  premiiun 
life  insurance  company,  consisting  of  excess  premiums  collected,  are  cover- 
ed by  the  nonindusion  clause  of  Income  Tax  Act  Oct  8,  1913,  i  2,  G  (b), 
and  may  not  be  deducted  from  gross  income  in  ascertaining  net  income 
under  the  deduction  clause,  as  sums  paid  on  "policy    ♦    ♦    ♦    contracts." 

3.  Intebnai.  Revenue  «=»7 — ^Income  TaX — Life  Insubance  Ck)MPANiE8 — ^De- 

ductions FBOM  Gboss  Income — "Dividend.** 

Interest  on  redundancies  of  premiums  for  previous  years,  paid  by  a 
policy  holder  in  a  life  insurance  company  and  allowed  to  remain  with 
the  company  under  the  contract,  when  paid  to  the  poUcy  holder,  consti- 
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totes  a  ^dlrldend,**  wltbin  the  meaning  of  Income  Tax  Act  Oct  8,  IdlB, 
f  2,  G  (b),  providing  for  deduction  from  gross  Income  of  "the  sums  other 
than  dividends  paid  within  the  year  on  policy  •  •  •  contracts,**  and 
may  not  be  deducted  thereunder. 

[Ed.  Note.~For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Dividend.] 
4.  Inteeival  Rbvsnxtb  ^s>7 — Inoomx  Tax — lim  Insubanok  Ck)MPANiEa— Db* 

DUOTIONS  FBOM  GROSS  InOOMB — "DIVIDEND" — "SUM  OtHEB  ThAN  DIVI- 
DEND.*' 

Under  life  insurance  policies  providing  for  payment  to  the  beneficiaries 
in  installments  on  death  of  insured,  and  for  interest  on  deferred  install- 
ments, interest  so  paid  is  not  a  dividend,  but  a  "sum  other  than  dividends 
paid  ♦  ♦  ♦  on  policy  •  ♦  ♦  contracts,**  and  deductible  by  the 
company  from  gross  income,  under  Income  Tax  Act  Oct  8, 1913,  f  2,  G  (b). 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania;  Oliver  B.  Dickinson,  Judge. 

Action  at  law  by  the  Penn  Mutual  Life  Insiu-ance  Company  against 
Ephraim  Lederer,  Collector  of  Internal  Revenue.  Judgment  for 
plaintiff,  and  defendant  brings  error.    Reversed. 

For  opinion  below,  see  247  Fed.  559. 

Francis  F.  Kane,  U.  S.  Atty.,  and  Ernest  Harvey,  Asst  U.  S. 
Attv.,  both  of  Philadelphia,  Pa.,  for  plaintiff  in  error. 

George  Wharton  Pepper,  of  Philadelphia,  Pa.  (Henry,  Pepper,  Bod- 
ine  &  Pepper,  of  Philadelphia,  Fa.,  of  counsel),  for  defendant  in  error. 

Before  WOOLLEY  and  HAIGHT,  Circuit  Judges,  and  MOR- 
RIS, District  Judge. 

HAIGHT,  Circuit  Judge.  The  defendant  in  error  (the  plaintiff 
below)  sued  to  recover  certain  moneys  which  it  claims  were  illegally 
assessed  and  exacted  from  it,  by  way  of  taxes  for  the  year  1913,  im- 
der  the  Income  Tax  Act  of  October  3,  1913  (38  Stat.  L.  166,  c.  16). 
The  case  was  tried  without  a  jury,  pursuant  to  sections  649  and  700 
of  the  Revised  Statutes  (Comp.  St.  §.§  1587,  1668),  and  resulted  in  a 
judgment  in  favor  of  the  plaintiff  for  the  full  amoimt  claimed. 

[1]  The  questions  presented  depend  for  their  decision  upon  the 
construction  to  be  given  to  certain  of  the  provisions  of  section  2,  G 
(b),  of  the  before-mentioned  act.  The  plaintiff  is  a  mutual  life  insur- 
ance company  without  capital  stock,  conducting  its  business  on  what 
is  known  as  the  "level  premium  plan,"  and  annually  declares  "divi- 
dends" to  its  policy  holders.  In  order  to  relieve  this  opinion  of  the 
burden  of  a  discussion  of  the  method  by  which  premiums  are  fixed 
under  the  level  premium  plan,  and  how  and  out  of  what  funds  the  so- 
called  "dividends"  to  policy  holders  are  declared,  we  refer  to  the 
explanation  on  pages  202,  203,  of  the  opinion  in  Mutual  Benefit  L4fe 
Insurance  Co.  v.  Herold  (D.  C.  N.  J.)  198  Fed.  199.  That  aptly  de- 
scribes the  practice  followed  by  the  plaintiff  in  this  case,  except  that  a 
part  of  some  of  the  dividends  which  enter  into  this  controversy  were 
derived  from  sources  other  than  overpayment  of  premiums  by  the 
policy  holders  to  whom  such  dividends  were  paid,  as  will  be  herein- 
after set  forth;   but  for  present  purposes  the  dividends  in  question 
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may  be  considered  as  derived  from  and  as  representing  the  excess 
of  the  actual  premium  or  premiums  previously  paid  by  a  policy  hold- 
er over  the  subsequently  ascertained  cost  of  his  insurance  for  any  giv- 
en year  or  years.  Such  excess  is  included  in  the  premium  as  a  mar- 
gin of  safety,  and  is  in  insurance  parlance  called,  and  will  be  f re- 
quentiy  referred  to,  as  a  "redundancy." 

We  deem  it  imnecessary  to  describe  the  diflEerent  kinds  of  policies 
involved  in  this  suit,  or  how  and  when  and  why  the  dividends  accu- 
mulated and  were  payable  thereon,  respectively;  it  being,  we  think, 
suflScient  merely  to  point  out  that  during  the  tax  year  of  1913  (from 
March  1  to  December  31,  1913)  the  plaintiflE  paid  cash  dividends — 
moneys  actually  paid,  as  distinguished  from  dividends  used  in  abate- 
ment of  subsequent  premiums  or  to  purchase  paid-up  additions  to 
existing  policies,  etc — aggregating  in  amount  $683,729.03,  to  the 
holders  of  10  different  kmds  of  its  policies,  and  that  in  many  cases 
no  premiums  were  received  or  due  from  the  same  policy  holders  that 
year,  and  in  other  cases  the  premiums  received  from  such  policy 
holders  were  less  than  the  dividends  paid  to  them,  respectively.  The 
company  claimed  the  right  to  exclude  the  aggregate  of  those  pay- 
ments from  its  total  income  during  that  period,  in  order  to  ascertain 
the  net  income  upon  which,  under  the  act  in  question,  it  was  requir- 
ed to  pay  a  tax.  The  government,  on  the  other  hand,  took  the  posi- 
tion that  the  whole  of  this  sum  could  not  be  so  excluded.  Out  of 
these  contrary  views  the  present  controversy  arose. 

The  act  imposed  a  normal  tax  "upon  the  entire  net  income  arising 
or  accruing  from  all  sources"  to  every  domestic  insurance  company. 
Subdivision  G  (a)  of  section  2.  It  also  provided  that  the  net  in- 
come should  be  ascertained — 

**by  deducting  from  the  gross  amount  of  tbe  Income  of  such  ♦  •  •  In- 
sarance  company,  received  within  the  year  from  all  sources,  ♦  •  ♦  the 
net  addition,  if  any,  required  by  law  to  be  made  within  the  year  to  reserve 
funds  and  the  sums  other  than  dividends  paid  within  the  year  on  policy  ano 
annuity  contracts."    Section  2,  G  (b). 

It  then,  after  making  special  provisions  in  separate  provisos  for 
mutual  fire  insurance  companies  and  mutual  marine  insurance  com- 
panies, contained,  in  the  latter  proviso,  the  following: 

''And  life  insurance  companies  shall  not  Include  as  income  in  any  year  such 
portion  of  any  actual  premium  received  from  any  individual  poUcy  holder  as 
shall  have  been  paid  back  or  credited  to  such  individual  policy  holder,  or 
treated  as  an  abatement  of  premium  of  such  individual  i)olicy  holder,  within 
sodi  year." 

The  first  of  these  clauses  will,  for  convenience,  be  hereafter  re- 
ferred to  as  the  "deduction"  clause,  and  the  latter  as  the  "noninclu- 
sion"  clause. 

Leaving  out  of  consideration  for  the  moment,  the  grounds  upon 
which  the  plaintiff  contends  that-  it  is  entitled  to  exclude  those  parts 
of  the  dividends  paid  to  policy  holders  which  do  not  represent  the 
redundancies  in  the  premiums  previously  paid  by  such  policy  holders, 
the  plaintiff's  before-stated  contention  is  based  on  the  proposition 
that  under  the  ''noninclusion"  clause  it  may  exclude  from  its  total  in- 
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come  (income  derived  from  all  sources)  any  moneys  which  it  may  have 
paid  as  dividends  to  policy  holders  during  the  tax  year,  provided  that 
such  payments  represent  redundancies  in  premiums  previously  paid  by 
the  same  policy  holders,  irrespective  of  whether,  during  the  tax  year,  it 
received  anything  by  way  of  premium  from  them,  respectively.  The 
government's  contention  proceeds  on  the  theory  that  dividends  paid 
to  a  policy  holder,  or,  for  that  matter,  used  in  abatement  of  premi- 
ums or  otherwise  credited  to  a  policy  holder,  may  be  excluded  from 
the  total  income  in  any  tax  year  only  when  the  company  has  received 
a  premium  during  the  tax  year  from  the  individual  policy  holder  to 
whom  the  dividei^d  is  paid,  and  then  only  to  the  extent  of  the 
amount  of  the  premium  so  received,  either  actually  or  theoretically. 

These  divergent  views  result  from  the  different  interpretations  giv- 
en to  the  words  "portion  of  any  actual  premium."  The  company 
would  read  these  words  as  characterizing  the  source  from  which  the 
dividend  was  derived;  that  is  to  say,  it  would  permit  the  exclusion 
from  the  total  income  of  dividends  paid  or  credited  to  policy  holders 
when  they  represent  redundancies  in  previous  premium  payments, 
without  regard  to  whether  any  premiums  were  received  that  year 
from  the  policy  holders  to  whom  the  dividends  were  paid.  The  gov- 
ernment, on  the  contrary,  would  read  the  words  as  limiting  the  ex- 
tent or  amount  of  the  dividend  paid  or  credited  to  the  policy  holder, 
which  may  be  excluded  from  total  income,  to  the  sum  received  by 
way  of  premium  from  that  same  policy  holder  during  the  year  in 
which  the  dividend  is  paid  or  credited  to  him,  without  regard  to  the 
source  from  which  the  dividend  was  derived  or  when  it  became  pay- 
able. It  is  also  manifest  that  under  the  company's  interpretation  it 
is  necessary  that  the  policy  holders  be  treated  as  a  whole,  while  un- 
der the  government's  contention  each  is  dealt  with  separately. 

Under  the  company's  theory,  if  it  received,  for  example,  by  way 
of  premium,  from  all  of  its  policy  holders  and  from  other  sources,  a 
total  income,  in  any  given  tax  year,  amounting  to  the  sum  of  $1,000- 
000,  and  paid  to  policy  holders,  from  whom  it  received  no  premium 
whatever  that  year,  dividends  amounting  to  $100,000,  and  which  rep- 
resented redundancies  in  premiums  previously  paid  by  those  same 
policy  holders,  it  would  report  as  its  gross  income  $900,000,  whereas 
in  fact  its  actual  gross  income  was  $1,000,000.  The  result,  of  course, 
would  be  to  produce  an  erroneous  net  income,  because  the  latter 
would  be  based  on  a  false  gross  income.  Under  the  government's 
theory,  the  company  would  not  be  entitled  to  deduct  any  dividends 
paid  to  individual  policy  holders  from  whom  it  had  not  in  that  year 
received  some  premium,  or  at  least  a  premium  equal  to  the  amount 
sought  to  be  excluded  as  paid  to  him;  in  other  words,  if  A.,  a 
policy  holder,  in  1913  paid  no  premium,  but  received  a  cash  dividend 
representing  redundancies  in  premiums  paid  by  him  in  previous  years 
no  account  would  be  taken  of  the  dividend  paid  to  him  in  that  year, 
so  far  as  the  company's  taxable  income  is  concerned.  It  would  be 
left  out  of  the  calculation  altogether.  On  the  other  hand,  if  the  com- 
pany in  that  year  had  received  premiums  from  A.,  B.,  C.,  D.,  etc., 
and  had  paid  to  each  of  them  dividends  representing  r^undancies  in 


Digitized  by  CjOOQ iC 


LEDBBEB  Y.  PBNN  MCT.  LIFB  INS.  OO.  171 

premiums  paid  in  a  previous  year  or  years,  which  as  to  each  individ- 
ual policy  holder  was  less  than,  or  did  not  exceed,  the  premium  re- 
ceived from  each,  respectively,  during  the  tax  year,  the  company 
would  be  entitled,  in  ascertaining  its  gross  income,  to  exclude  the  ag- 
gregate amount  of  the  dividends  so  paid  that  year  to  those  policy 
holders.  The  result  would  be  that  the  amount  thus  reported  as 
gross  income  would  represent  the  total  of  the  amount  actually  re- 
ceived by  way  of  premiums  during  the  tax  year.  The  learned  trial 
judge  adopted  the  plaintiff's  theory. 

Having  thus  ascertained  the  contentions  of  the  respective  parties, 
the  theories  upon  which  they  are  based,  and  the  practical  effect  there- 
of, we  now  proceed  to  an  analysis  of  the  language  of  the  statute,  in 
the  light  of  existing  statutory  enactments  and  judicial  interpretation 
thereof  at  the  time  the  act  in  question  was  passed.  It  will  be  noted, 
primarily,  that  the  act,  so  far  as  life  insurance  companies  are  con- 
cerned, provides  two  distinct  steps  in  the  ascertainment  of  the  tax- 
able net  income,  viz.:  (a)  The  ascertainment  of  gross  income;  (b) 
the  deductions  to  be  made  from  gross  income  to  ascertain  net  income. 
In  ascertaining  gross  income,  it  is  specifically  provided  that  certain 
parts  of  any  actual  premium  received  from  any  individual  policy 
holder  shall  not  be  included,  and  after  the  gross  income  has  thus  been 
ascertained,  the  net  income  upon  which  the  tax  is  to  be  assessed  is 
arrived  at  by  deducting  various  items,  among  which  are  the  sums, 
other  than  dividends,  paid  within  the  year  on  policy  and  annuity  con- 
tracts. This  distinction  was  recognized  by  the  company  in  making 
up  its  return  for  the  tax  year  in  question,  because  all  of  the  moneys 
now  in  controversy  were  deducted  from  the  company's  total  income 
for  the  purpose  of  ascertaining  gross  income,  and  were  not  deducted 
from  gross  income  for  the  purpose  of  ascertaining  net  income. 

The  original  Corporation  Excise  Tax  Act  of  1909  (36  Stat.  112,  c. 
6,  §  38),  which,  so  far  as  it  imposed  a  tax  upon  the  "entire  net  in- 
come," was,  in  all  respects  material  to  this  case,  the  same  as  the  act 
of  1913,  authorized  insurance  companies  to  make  the  same  deduc- 
tions from  their  gross  income,  to  ascertain  their  net  income,  as  does 
the  "deduction"  clause  of  the  act  in  question;  but  it  contained  no 
such  clause  as  the  '*noninclusion"  clause  of  the  act  of  1913.  For 
many  years  before  the  act  of  1909  was  passed,  it  had  been  the  policy 
of  life  insurance  companies,  both  mutual  and  stock  (when  the  latter 
issued  participating  policies)  doing  business  on  the  level  premium 
plan,  annually  to  declare  "dividends'*  to  policy  holders,  which  repre- 
sented, as  before  mentioned,  the  difference  between  the  premium 
¥'ovided  in  the  policy  to  be  paid  and  the  actual  cost  of  the  insurance, 
he  companies  permitted  the  insured  to  use  these  dividends  in  any 
one  of  several  ways,  viz.  as  an  abatement  of  future  premiums,  in 
purchasing  paid-up  additions,  withdrawal  in  cash,  etc.  When  dividends 
were  used  in  abatement  of  premiums,  it  was  clear  that  the  company 
actually,  as  distinguished  from  theoretically,  received,  in  the  year  in 
which  lEhe  abatement  was  made,  not  the  full  amount  of  the  pre- 
mium charged  and  payable  under  the  policy,  but  only  the  difference 
between  the  dividend  and  the  premium;  and  so  in  respect  to  full- 
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paid  additions,  wliile  the  company  received  the  full  premium  due 
and  chargeable  under  the  policy,  it  did  not  actually  receive  the  divi- 
dend as  premium  on  the  paid-up  addition  to  the  policy. 

The  result  was  that  the  companies  sought,  in  making  their  tax  re- 
turns under  the  act  of  1909,  to  charge  themselves  only  with  the 
moneys  actually  received  in  the  tax  year,  and  thus  to  eliminate  from 
their  g^oss  income  those  dividends  which,  as  a  matter  of  bookkeep- 
ing, they  appeared  to  have  received  that  year,  but  actually  did  not 
receive.  The  government,  on  the  other  hand,  contended  that  those 
dividends  were  such  "dividends"  as,  under  the  act,  the  companies 
were  not  permitted  to  claim  deduction  for,  and  that  they  must  there- 
fore be  included  as  part  of  their  gross  income.  The  question  thus 
presented  first  came  up  for  judicial  decision  in  Mutual  Benefit  Life 
Insurance  Co.  v.  Herold,  supra,  and  in  a  well  considered  and  rea- 
soned opinion  the  late  Judge  Cross  adopted  the  contention  of  the 
insurance  companies.  His  decision  was  afiirmed  by  this  court  on 
January  27,  1913  (Herold  v.  Mutual  Benefit  Life  Ins.  Co.,  201  Fed. 
918,  120  C.  C.  A.  256),  and  the  Supreme  Court  later  denied  a  cer- 
tiorari to  review  it  (231  U.  S.  755,  34  Sup.  Ct.  323,  58  L.  Ed.  468). 
Thus  by  judicial  construction  one  feature  of  the  "nonlnclusioa" 
clause  of  the  act  of  1913  had  already  been  incorporated  in  the  act  of 
1909  when  the  later  act  was  passed;  i.  e.,  that  insurance  companies 
were  not  required  to  include  in  their  gross  income  such  part  of  the 
premiums  payable  by  policy  holders  as  they  had  not  actually  received, 
but  which  had  been  pro  tanto  abated  by  the  application  of  dividends. 
It  is  proper  to  here  observe  incidentally  that  dividends  could  not  be 
used  in  abatement  of  a  premium  of  a  policy  holder  unless  a  premium 
was  due  from  that  policy  holder,  greater  or  at  least  equal  in  amotmt  to 
the  dividend. 

On  October  3,  1913,  the  act  in  question  was  passed,  and  in  it  the 
"noninclusion"  clause  appeared  for  the  first  time.    Reading  the  "non- 
inclusion"  clause  in  the  light  of  the  before-mentioned  contentions  and 
the  history  of  the  litigation  thereon,  and  bearing  in  mind  that,  so  far 
as  insurance  companies  are  concerned,  the  deductions  permitted  to 
be  made  from  gross  income  to  ascertain  net  income  were  the  same 
in  the  act  of  1909  as  in  the  act  of  1913,  it  seems  reasonable  to  con- 
clude that  the  "noninclusion"  clause  was  inserted  for  the  purpose  of 
setting  at  rest  (which  had  not  been  authoritatively  done  when  the  act 
was  passed,  because  the  petition  for  the  certiorari  was  not  denied  un- 
til December  15,  1913),  the  contention  which  the  government  was 
making  in  these  matters,  and  to  indicate  clearly  that  it  was  not  the 
intention  of  Congress  to  assess  a  tax  in  any  given  year  on  such  parts 
of  premiums  as  the  company  received  only  in  theory  during  that 
year,  but  exclusively  on  that  part  of  the  premiums  whidi  they  actual- 
ly received — that  which  in  fact,  not  in  theory,  came  in  to  them.      It 
will  also  be  seen  by  reference  to  the  decision  of  Judge  Cross  in  the 
Mutual  Benefit  Case  (198  Fed.  204)  that  where  policy  holders  with- 
drew their  dividends  in  cash  the  total  amount  of  the  premium  pay- 
able under  the  policy  was  included  in  the  plaintiff's  statement  of  in- 
come received  and  the  tax  was  imposed  thereon  by  the  government; 
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and  the  plaintifF  in  Conn.  General  Life  Insurance  Co.  v.  Eaton  (D. 
C.)  218  Fed.  188,  203,  appears  to  have  done  the  same. 

It  would  therefore  appear  that,  when  Congress  used  the  words 
"paid  back"  in  the  nonindusion  clause  of  the  act  of  1913,  it  made 
that  act  more  liberal  to  the  insurance  companies,  so  far  as  "divt- 
dends"  paid  in  cash  were  concerned,  than  the  previous  act  had  been 
construed  even  by  the  insurance  companies.  It  took  another  step,  and 
treated  a  "cash  dividend"  just  as  the  courts  had  previously  treated  a 
dividend  used  as  an  abatement  of  a  premium.  It  will  be  observed 
that  the  nonindusion  clause  provides  that  life  insurance  companies 
"shall  not  include  as  income  in  any  year."  Congress  did  not  say 
that  life  insurance  companies  might  "deduct"  from  the  total  income 
in  any  year,  etc.  It  used  the  words  "shall  not  include."  The  word 
•'indude"  carries  with  it  the  implication  of  something  received,  either 
actually  or  theoretically.  It  is  difficult  to  imderstand  how  one  may 
be  rdieved  of  including  in  his  recdpts  something  which  he  never  re- 
cdved.  How  could  an  insurance  company  not  include  in  gross  in- 
come certain  moneys  paid  out  to  policy  holders,  if  there  were  no 
premiums  paid  by  those  poli^  holders  that  year  from  which  to  ex- 
clude them?  Furthermore,  Congress  did  not  say  that  a  life  insur- 
ance company  should  not  include  "such  portion  of  any  actual  pre- 
miums received,"  etc.,  but  it  used  the  word  "premium" — ^the  singular. 

To  adopt  the  plaintiflPs  construction  necessitates  the  readings  of  the 
word  "premium"  as  "premiums,"  in  nearly  every  pa)rment  involved 
in  this  suit,  unless  it  should  be  held  that  Congress  intended  to  perniit 
the  deduction  of  such  part  or  portion  of  only  one  previously  i^aid 
premium  as  represented  a  redundancy  in  such  premium.  But  no  rea- 
son for  such  a  limitation  is  conceivable.  The  words  "that  year," 
which  the  plaintiflf  contends  must  be  read  into  the  clause  after  the 
word  "received,"  if  the  government's  construction  is  adopted,  we 
think  are  there  by  implication,  because  of  the  use  of  the  word  "pre- 
mium," instead  of  "premiums"  and  the  words  "shall  not  include." 
Furthermore,  the  act  directs  that  life  insurance  companies  shall  not 
indude  such  portion  of  the  premium  received  "from  any  individual 
policy  holder"  as  shall  have  been  paid  back  or  credited  "to  such  in- 
dividual policy  holder  or  treated  as  an  abatement  of  premium  of 
such  individual  policy  holder."  It  seems  quite  clear,  by  the  use, 
thus  conspicuously,  of  the  words  "individual  policy  holder,"  that 
Congress  manifested  an  intention  to  treat  each  policy  holder  separ- 
ately— ^his  premium  and  his  dividend — and  not  all  of  the  policy  hold- 
ers as  a  whole;  the  aggregate  premiums  and  the  aggregate  divi- 
dends. In  this  connection  it  may  be  observed  that  the  company  keeps 
a  separate  account  with  each  policy  holder. 

If  the  purpose  of  inserting  the  "nonindusion"  clause  in  the  act  of 
1913  was  as  before  stated,  then  it  seems  apparent  that  Congress  used 
Ae  language  that  it  did,  advisedly,  for  that  language  quite  as  explic- 
itly expresses  the  thought  that  a  life  insurance  company  was  to  be 
taxed  only  on  the  income  which  it  actually  received,  as  aistinguished 
^rom  theoretically,  in  any  tax  year,  as  it  is  inappropriate  to  convey 
the  meaning  whidh  plaintiff  seeks  to  gather  from  it     If  Congress 
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had  intended  that  the  aggregate  of  all  dividends,  representing  redun- 
dancies in  previous  premium  payments,  paid  to  policy  holders  in  a 
tax  year,  should  be  deducted  from  the  aggregate  premiums  received 
from  all  policy  holders  in  that  year,  without  regard  to  whether  pre- 
miums were  received  that  year  from  all  of  the  policy  holders  to  whom 
dividends  were  paid  that  year,  it  would  not,  we  think,  have  used  the 
words  "shall  not  include,"  but  rather  the  word  "deduct";  nor  the 
word  "individual,"  qualifying  the  words  "policy  holder,"  and  would 
have  used  the  word  "premiums"  instead  of  "premium."  The  mani- 
fest reason  why  a  difference  is  made  in  respect  to  dividends  paid  or 
credited  to  policy  holders  which  do  not  exceed  the  premium  received 
from  the  same  policy  holders  during  the  tax  year,  and  those  which 
are  in  excess  thereof,  or  in  respect  to  those  cases  where  no  premium 
is  received  from  the  policy  holder  to  whom  a  dividend  is  paid,  and 
those  cases  where  a  premium  is  received,  is  that  Congress  desired  to 
tax  only  the  moneys  actually  received  during  the  tax  year,  and  not 
those  theoretically  received,  as  the  government  had  been  contending 
up  to  that  time. 

The  plaintiff  seeks  to  support  its  argument  on  the  proposition  that 
as  the  moneys  paid  back  to  policy  holders  represent  previous  excess 
premium  payments  upon  which,  in  fact  or  in  theory,  the  company  has 
theretofore  paid  a  tax,  it  is  unreasonable,  in  the  absence  of  clear  and 
explicit  language  to  that  effect,  to  presume  that  Congress  intended 
that  they  should  be  taxed  again.  But  this  argument  loses  sight  of  the 
fact  that  no  tax  whatever  is  levied  on  a  dividend,  other  than  the  ini- 
tial one  imposed  when  the  premium  of  which  it  is  a  part  is  paid.  No 
tax  was  imposed  for  1913,  for  instance,  on  the  moneys  paid  back  to 
policy  holders  as  cash  dividends  in  that  year.  The  tax  would  be  as- 
sessed only  on  such  part  of  the  moneys  received  by  the  company  dur- 
ing that  year  as  premilims  from  policy  holders  as  was  in  excess  of 
the  dividends  paid  to  the  same  policy  holders  that  year.  On  the  oth- 
er hand,  to  permit  the  cash  dividends,  in  excess  of  moneys  received, 
either  actually  or  theoretically,  as  premiums  from  the  policy  holders 
to  whom  they  are  paid,  to  be  deducted  in  1913,  would  relieve  the 
company  from  paying  any  tax  whatever  upon  them,  because  by  de- 
ducting them  from  gross  income  in  that  year  it  would  nullify  or  neu- 
tralize to  that  extent  the  tax  which  had  been  imposed  upon  the  pre- 
miums, of  which  they  were  a  part,  in  previous  years.  It  is  thus  apH 
parent  that  what  plaintiff  really  seeks  to  accomplish  is,  not  to  avoid 
double  taxation,  but  to  be  relieved  from  paying  any  tax  whatever 
upon  such  parts  of  premiums,  no  matter  when  paid,  as  represent  re- 
dundancies, and  which  are  subsequently  returned  to  the  policy  hold- 
ers who  paid  the  premiums. 

It  may  be  entirely  equitable  and  just  that  Congress  should  have 
adopted  such  a  course,  but  we  do  not  think  that  we  would  be  justi- 
fied in  finding  such  intention  in  a  statute  which  expressly  provides 
that  the  tax  shall  be  levied  "upon  the  entire  net  income  arising  or  ac- 
cruing from  all  sources,"  in  the  absence  of  a  clear  expression  to  that 
effect,  and  especially  when  to  do  so  would  necessitate  a  strained  and 
unnatural  construction  of  the  language  used  by  Congress.    Moreover, 
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immediately  preceding  the  clause  in  question  are  those  dealing  with 
mutual  fire  insurance  companies  and  mutual  marine  insurance  com- 
panies.   The  provision  in  respect  to  the  latter  is  as  follows: 

"Provided,  further,  that  mutual  marine  insurance  companies  shall  include 
in  their  return  of  gross  income  gross  premiums  collected  and  received  by 
them  less  amounts  paid  for  reinsurance,  but  shall  be  entitled  to  include  in 
deductions  from  gross  income  amounts  repaid  to  policy  holders  on  account 
of  premiums  previously  paid  by  them,  and  interest  paid  upon  such  amounts 
between  the  ascertainment  thereof  and  the  payment  thereof." 

The  lai^age  there  used  is  quite "  diflFerent  from  that  used  in  re- 
spect to  life  insurance  companies,  and  the  meaning  to  be  gathered 
from  It  is  clear.  It  specifically  permits  those  companies  to  make  the 
very  deduction,  as  deductions,  which  the  plaintiff  claims  that  life  in- 
surance companies  may  make  by  way  of  noninclusion.  The  fact  that 
there  is  such  a  marked  difference  in  the  language  used  in  respect  to 
the  two  kinds  of  companies,  and  each  respectively  conveys  a  different 
meaning,  tends  to  strengthen  the  conclusion  that  so  far  as  life  in- 
surance companies  were  concerned,  they  were,  in  ascertaining  gross 
income,  to  exclude  payments  or  credits  to  policy  holders  in  the  tax 
year  only  to  the  extent  of  the  amounts  received,  actually  or  theo- 
retically, from  the  same  policy  holders,  respectively,  during  the  same 
year.  The  same  deduction  and  noninclusion  clauses  were  carried  in- 
to the  Income  Tax  Act  of  1916  (Act  Sept.  8,  1916,  c.  463,  39  Stat. 
756),  and  later  into  the  act  of  1919  (Act  Feb.  24,  1919,  c.  18,  40  Stat. 
1057).  The  distinction  between  the  two  clauses  is  accentuated  in  the 
latter  act,  as  they  are  placed  in  separate  and  distinct  sections.  Section 
233  and  section  234.  Section  233,  which  defines  gross  income,  spe- 
cially provides  that  in  the  case  of  life  insurance  companies  "there  shall 
not  be  included  in  gross  income  such  portion,"  etc.,  using  the  same 
language  as  the  act  of  1913;  that  mutual  marine  insurance  companies 
must  include  in  gross  income  the  same  items  as  the  act  of  1913  re- 
quired, but  it  makes  no  mention  of  what  either  kind  of  company  may 
deduct.  Section  234  deals  with  deductions  exclusively,  and  permits 
the  same  deductions  for  life  insurance  companies  (paragraph  11)  and 
for  mutual  marine  insurance  companies  (paragraph  12),  as  did  the 
act  of  1913. 

It  therefore  appears  that  Congress  has  in  each  revision  of  the  in- 
come tax  law  which  it  has  made  since  1913,  retained  the  same  lan- 
guage, as  respects  both  life  insurance  companies  and  mutual  ma- 
rine insurance  companies,  as  it  did  in  the  original  act.  It  is  a  reason- 
able conclusion,  therefore,  that  the  language  used  in  the  act  of  1913 
was  advisedly  used,  and,  as  it  is  different  in  respect  to  the  two  kinds 
of  companies,  that  Congress  intended  that  there  should  be  a  differ- 
ence in  the  sums  which  each  could,  respectively,  deduct  on  account 
of  previous  excess  premium  payments.  That  the  construction  for 
which  we  have  indicated  a  preference  is  the  correct  one  is,  we  think 
made  more  manifest  when  the  action  of  Congress  in  using  the  same 
language  in  the  act  of  1919,  as  it  did  in  the  acts  of  1913  and  1916,  is 
considered  in  the  light  of  the  regulations  issued  by  the  Treasury  De- 
partment under  the  act  of  1916.  Regulations  No.  33,  issued  January  2, 
1918.    Those  regulations  were  as  follows: 
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**PrenUum  Income  Paid  Back. — life  insurance  companies  are  aotborlzed  to 
omit  from  gross  income  such  portion  of  any  actual  premium  received  from  any 
individual  policy  bolder  as  shall  have  been  paid  back  or  credited  to  the  poUey 
holder  or  treated  as  an  abatement  of  his  premiuia. 

"The  amount  authorized  by  this  provision  to  be  excluded  from  gross  pre- 
mium income  on  account  of  any  premliun  refunded  to  any  individual  policy 
holder  is  explicitly  limited  to  an  amount  not  in  excess  of  the  actual  premium 
paid  by  the  individual  policy  holder  within  the  tax  year. 

**Ca8h  Dividends, — Life  insurance  companies  are  entitled  tmder  the  forego- 
ing holding  to  exclude  from  gross  inccmie  any  part  of  the  premium  received 
which  is  paid  back  to  the  individual  policy  holder  within  the  same  return 
year.  Where  the  dividend  is  in  excess  of  the  premium  received,  there  can 
be  excluded  from  gross  income  only  the  amount  of  the  premium  received  from 
such  individual  policy  holder  within  the  same  return  year," 

It  must  be  presumed  that  Congress,  in  passing  the  act  of  1919,  had 
in  mind  the  construction  which  the  Treasury  Department,  in  its  regu- 
lations and  instructions  to  internal  revenue  collectors,  had  adopted, 
and  that,  if  such  construction  did  not  properly  express  the  intenti<Mi 
of  Congress,  a  change  in  the  language,  to  express  clearly  a  contrary 
meaning,  would  have  been  made  in  the  act  of  1919.  Indeed,  the 
Senate  committee  which  had  the  act  of  1919  in  charge  recommended 
a  new  basis  for  the  taxation  of  life  insurance  companies,  but  in  con- 
ference the  Senate  receded  therefrom,  and  the  basis  upon  which  life 
insurance  companies  had  been  theretofore  taxed  was  continued.  See 
Montgomery's  Income  Tax  Procedure  1919,  p.  669. 

This  situation  is  then  presented:  If  the  construction  sought  by 
the  plaintiflf  is  followed,  although  an  equitable  result  would,  in  one 
aspect,  be  therefore  accomplished,  it  would  be  done  only  by  a  strain- 
ed construction  of  the  statute,  and  one,  indeed,  which  would  not  be 
in  harmony  with  what  we  think  Congress,  by  the  language  which  it 
used,  manifested  as  its  intention  and  confirmed  by  its  subsequent  ac- 
tion. If,  on  the  other  hand,  the  construction  urged  by  the  govern- 
ment is  adc^ted,  a  reasonable  result  is  reached,  which  gives  effect  to 
what,  it  may  be  properly  assumed,  was  the  intention  of  Congress, 
namely,  to  tax  as  the  income  of  life  insurance  companies  in  any  year 
only  so  much  of  any  premium  as  may  have  been  actually  received, 
as  distinguished  from  theoretically,  from  any  policy  holder  during 
that  year.  In  this  contingency,  there  is,  of  course,  no  question  as  to 
which  construction  should  be  adopted.  We  conclude,  therefore,  that 
the  plaintiff  was  not  entitled  to  exclude  from  its  total  income  during 
the  tax  year  in  question,  for  the  purpose  of  ascertaining  its  gross  in- 
come, any  dividends  paid  or  credited  to  policy  holders  from  whom  it 
did  not  receive  any  premium  during  that  year,  and  as  to  such  policy- 
holders as  it  did  receive  premiums  from  that  year  it  was  entitled  to 
exclude  only  such  part  of  the  dividends  paid  to  those  policy  holders  as 
did  not  exceed  the  amount  received  from  them,  respectively,  by  way 
of  premiums,  during  that  year. 

[2]  Although  plaintiff  has  not  contended,  except  as  to  items  of 
interest  paid  to  policy  holders  (which  feature  of  the  case  will  be  here- 
after referred  to),  Uiat  it  is  entitled,  in  ascertaining  its  net  taxable 
income,  to  credit  for  the  dividends  paid  to  policy  holders,  on  the 
theory  that  such  dividends  may  be  "deducted,"  as  distinguished  from 
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"not  induded/'  under  the  "deduction**  clause,  we  have,  nevertheless, 
considered  that  question.     It  might  readily  be  conceived  that  divi- 
dends paid  to  policy  holders,  representing  as  they  do  excess  pre- 
miums, are  paid  "on  poHcy    *    *    *    contracts/'     It  may  also  be 
conceded  that  such  dividends  are  not  "dividends"  in  the  commercial 
sense,  as  representing  profits.    Whether  the  word  "dividends"  is  used 
in  the  "deduction"  clause  in  the  commercial  sense,  or  in  the  sense  in 
which  insurance  companies  ordinarily  use  it,  we  do  not  feel  called 
upon  to  decide.     If  it  be  assumed,  however,  that  the  dividends  in 
question    are   "sums    *    *    *    paid    *     *    *    on    policy    *     *     * 
contracts,"  and  that  they  are  not  dividends  in  the  commercial  sense, 
and  that  the  statute  in  the  clause  in  question  refers  to  only  commer- 
cial dividends,  it  might  be  argued  with  force  that  insurance  compa- 
nies are  entitled  to  deduct  them,  under  the  "deduction"  clause,  from 
gross  income,  to  ascertain  net  income,  were  it  not  for  the  noninclusion 
dause.    At  the  threshold  of  any  such  argument,  however,  we  would 
be  met  with  the  fact  that  dividends  paid  or  credited  to  policy  hold- 
ers are  unquestionably  covered  by  the  "noninclusion"  clause.     Mani- 
festly, if  it  had  been  the  intention  of  Congress  that  these  dividends 
could  have  been  deducted  under  the  original  "deduction"  clause,  there 
would  have  been  no  reason  for  adding  the  "noninclusion"  clause.    In- 
deed, by  the  latter.  Congress  explicitly  defined  what  moneys  returned, 
either  in  cash  or  by  credit,  to  policy  holders  might  be  excluded  by 
the  companies,  in  ascertaining  their  taxable  net  income.    Consequent- 
ly we  do  not  think  that  any  of  the  cash  dividends  paid  by  the  plain- 
tiff to  its  policy  holders  in  the  tax  year  in  question,  which  represent- 
ed redundancies  in  previous  premium  payments,  were  deductible  as 
**sums  other  than  dividends  paid  within  the  year  on  policy    *     *     * 
contracts." 

[3]  Up  to  this  point  we  have  dealt  with  only  those  parts  of  the 
cash  dividends  as  represented  redundancies  in  previous  premiums 
paid  by  the  same  policy  holder  to  whom  the  dividends  were  paid. 
It  appears,  however,  that  some  of  these  dividends  represent,  in  part, 
mterest  which  had  accumulated  on  dividends  which  had  been  left  with 
the  company  under  certain  forms  of  policies,  and,  in  part,  also  on  some 
policies,  the  share  of  the  policy  holders  to  whom  the  dividends  were 
paid  in  funds  accruing  to  holders  of  the  same  kind  of  policies,  which 
for  one  reason  or  another  had  been  forfeited,  and  which,  under  the 
terms  of  the  policies,  were  divided  among  those  policy  holders  of  the 
same  class  who  had  not  thus  forfeited  such  benefits.  The  company 
claims  that  it  is  entitled  (although  it  did  not  follow  that  course  in 
making  up  its  tax  return)  to  deduct  from  its  total  income,  to  ascertain 
the  taxable  net  income,  such  parts  of  the  dividends  as  represent  in- 
terest due  to  the  policy  holders,  under  the  "deduction  clause"  of  the 
statute,  as  payments  made  on  policy  contracts.  It  also  claims  the  right 
to  exclude  from  its  total  income  the  parts  which  represent  shares  of 
forfeitures,  upon  the  ground  that  the  sums  forfeited,  and  which  are 
divided  among  the  persisting  policy  holders,  represent  redundancies 
in  the  premiums  paid  by  those  policy  holders  who  forfeited  their  right 
to  the  return  of  such  redundancies.  Hence  it  is  argued  that,  under 
its  construction  of  the  words  "portion  of  any  actual  premium,"  such 
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sums  are  portions  of  actual  premiums  theretofore  received;  and  de- 
ductible as  such,  irrespective  of  whether  tliey  originally  came  from 
the  policy  holder  to  whom  the  dividend  is  paid. 

Under  the  construction  which  we  have  given  to  the  statute,  as  long 
as  the  dividends  paid  or  credited  to  any  individual  policy  holder  within 
the  tax  year  do  not  exceed  the  arfiount  paid  by  way  of  premium  by 
that  policy  holder  during  that  year,  it  is  quite  immaterial  from  what 
source  or  sources  the  dividend  paid  or  credited  arose.  Hence  the 
independent  question  regarding  the  right  to  exclude  such  parts  of 
the  dividends  as  represent  shares  in  the  forfeitures  of  other  policies  is 
of  no  moment.  However,  as  it  is  sought  to  procure  credit,  through  the 
"deduction  clause,"  for  the  parts  which  represent  interest,  it  is  neces- 
sary to  ascertain  whether  such  interest  payments  fall  within  that 
clause.  Under  all  of  the  policies  involved  in  this  suit,  with  one  ex- 
ception, the  rate  of  interest  allowed  to  policy  holders  on  redundancies 
which  were  left  with  the  company,  and  not  withdrawn  by  the  policy 
holder  every  year,  was,  in  reality,  dependent  upon  the  earnings  of  the 
company  upon  its  investments.  Without  attempting  to  decide,  as  be- 
fore stated,  because  we  find  it  unnecessary  to  do  so,  whether  the 
word  "dividend"  is  used  in  the  deduction  clause  in  its  commercial 
sense,  as  distinguished  from  the  insurance  sense,  we  think  that  such 
interest  payments  are  dividends  in  the  commercial  sense,  as  they  clear- 
ly are  in  the  insurance  sense.  They  represent  the  policy  holders*  pro 
rata  share  in  the  earnings  on  the  company's  investments  over  a  given 
period  of  time,  and,  as  respects  most  of  the  policies  involved  in  this 
suit,  they  are  the  result  of  compound  interest.  Hence  they  may  not 
be  deducted  under  the  deduction  clause. 

[4]  The  one  exception  above  referred  to  is  the  interest  paid  on 
what  have  been  termed  in  the  testimony  "trust  certificates."     These 
moneys  are  not  paid  to  policy  holders,  but  to  the  beneficiaries  under 
installment  policies,  which  provide  for  the  payment  of  the  face  of 
the  policy,  not  in  bulk  on  the  death  of  the  assured,  but  in  installments 
extending  over  a  period  of  years.    The  fund  thus  left  with  the  com- 
pany, which,  of  course,  diminishes  from  installment  period  to  in- 
stallment period,  draws  interest,  and  the  interest  is  then  paid  to  the 
person  entitled  to  the  installments.     It  is  accordingly,  in  neither  an 
insurance  nor  a  commercial  sense,  a  dividend,  but  is  a  sum  paid  on  a 
policy  contract,  and  as  such  we  think  deductible  under  the  "deduction 
clause"  of  the  act.    It  appears  from  the  record  that,  although  all  of 
the  dividends  in  controversy  were  paid  in  cash  to  the  policy  holders, 
the  company,  during  the  tax  year  in  question,  received  premiums  that 
year  from  some  of  the  policy  holders  to  whom  such  dividend  pay- 
ments were  made.    The  government  concedes  the  right  of  the  com- 
pany to  recover  the  tax  paid  on  such  part  of  the  dividends  paid  to 
policy  holders  during  the  tax  year  as  does  not  exceed  the  premiums 
received  that  year  from  the  same  policy  holders,  respectively,  as   it 
does  the  tax  on  an  item  of  $2,774.35,  which  was  inadvertently  not  in- 
cluded in  the  original  return  of  the  company.     The  actual  amount 
which  the  government  concedes  that  the  plaintiflf  is  entitled  to  recover 
is,  however,  we  think,  excessive,  because  it  includes  the  sums  receiv- 
ed from  holders  of  "life  rate  endowment  policies"  and  holders  of  "ac- 
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cderated  endowment  policies/'  which  were  considerably  more  than 
the  sums  paid  to  them,  respectively,  during  that  year  by  way  of  divi- 
dends. Manifestly  the  company  is  only  entitled  in  those  cases  to 
credit  for  the  amount  paid. 

As  the  aggregate  amount  received  by  way  of  premiums  from  poli- 
cy holders  of  the  policies  in  question  during  the  tax  year  was  much 
less  than  the  amount  paid  to  them  by  way  of  dividends,  and  as  judg- 
ment was  awarded  in  the  court  below  for  the  tax  assessed  on  the 
total  amount  of  dividends  paid,  it  follows  that  the  judgment  must  be 
reversed,  and  a  new  trial  granted. 


C258Fted.  93) 

UNITED  STATES  v.  VALLEY  LAND  &  INVESTMENT  CO.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    April  28,  1919.) 

No.  5122. 

h  Public  Lands  ^=:»120 — Cancellation  of  Patent — Good  Faith  of  Entry- 
men — Evidence. 

In  suit  by  the  United  States  to  cancel  defendants'  patents  to  certain 
lands,  evidence  held  not  to  show  that  defendant  entrymen,  at  the 
time  of  filing  upon  said  lands,  entered  into  an  agreement  by  which  the 
title  to  their  respective  pre-emption  lands  would  inure  to  any  other  person 
In  whole  or  in  part. 

2.  Public  Lands  ^=>139 — Pbe-Emption — Disposition  Before  Final  Patent. 

The  pre-emption  statute  (Rev.  St.  §  2262)  did  not  require  at  time  of  mak- 
ing final  proof,  as  it  does  at  time  of  filing,  that  claimant  make  an  affidavit 
to  the  effect  that  application  is  not  made  for  the  use  or  benefit  of  any 
other  person  or  persons,  and  claimant  had  full  power  to  dispose  ad  interim 
of  his  claim  upon  final  issue  of  patent ;  the  motive  of  applicant  at  time 
of  final  proof  behig  irrelevant. 

3.  Public  Lands  «=»120 — Cancellation  of  Pre-Emftion  Patent — Grounds. 

In  suit  by  the  United  States  to  cancel  defendants'  patents  to  certain 
lands  on  the  ground  that  defendant  entrymen  in  their  affidavits  and 
proofs  falsely  represented  that  lands  were  for  their  own  exclusive  use 
and  benefit,  the  Inquiry  of  the  court  could  not  extend  beyond  the  good 
faith  and  truth  of  the  statements  required  by  Rev.  St  §  2262,  of  the  entry- 
man  at  time  of  making  entry. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado;   Robert  E.  Lewis,  Judge. 

Action  by  the  United  States  against  the  Valley  Land  &  Investment 
Company  and  others.  Judgment  for  defendants,  and  the  United 
States  appeals.     Affirmed. 

Harry  B.  Tedrow,  U.  S.  Atty.,  of  Boulder,  Colo.,  and  John  A.  Gor- 
don, Asst.  U.  S.  Atty.,  of  Denver,  Colo. 

John  R.  Smith,  of  Denver,  Colo.,  for  appellees. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  EL- 
LIOTT, District  Judge. 

ELLIOTT,  District  Judge.  This  is  an  action  by  the  United  States, 
plaintiff,  against  the  Valley  Land  &  Investment  Company,  a  corpora- 

^=»Por  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-r^umbered  Digests  ft  Indexes 
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tion,  Louis  E.  Kenworthy,  Myron  L.  Meehan,  Robert  Ryan,  BaDen- 
tine  R.  Bohart,  Louis  W.  Stenborn,  and  Hugh  Mordand,  defendants, 
and  IS  a  suit  in  equity,  brought  for  the  cancellation  of  the  defendants* 
patents  to  certain  public  lands  situated  in  the  state  of  Colorado. 

The  cause  of  action  stated  by  the  plaintiff  is,  in  substance,  that  on 
and  prior  to  the  issue  of  its  patents  to  the  lands  referred  to  in  the  bill 
of  complaint  the  plaintiff  was  the  owner  thereof,  as  part  of  its  public 
domain,  and  such  lands  being  subject  to  entry  and  acquisition  imder 
the  provisions  of  the  public  l^d  laws ;  that  during  the  year  1913,  and 
on  the  dates  in  the  bill  set  out,  defendant  Kenworthy  procured  and 
induced  defendants  Meehan,  Ryan,  Bohart,  Stenborn,  and  Moreland 
each  to  file  in  the  United  States  land  office  for  that  district  a  pre- 
emption declaratory  statement,  declaring  his  intention  to  claim  the 
lands  embraced  in  such  statement  as  a  pre-emption  right  tmder  the 
public  land  laws  relating  to  pre-emption  claims,  and  procured  them, 
thereafter,  each  to  file  in  the  said  land  office  an  application  to  pur- 
chase the  tract  described  in  the  said  declaratory  statement,  and  also 
to  each  file  the  required  affidavits  and  proofs  in  support  thereof,  and 
to  pay  the  officers  at  the  land  office  the  required  fees  and  purchase 
price  of  said  land,  and  procured  each  of  them  to  otherwise  apparently 
comply  with  the  provisions  of  said  pre-emption  laws,  and  thereby 
procured  the  allowance  of  the  entry  of  said  lands  and  the  issue  of 
patents  therefor  by  plaintiff's  proper  officers. 

The  date  of  the  filing  of  said  respective  pre-emption  statements, 
applications  to  purchase,  allowance  of  said  entries,  and  the  issue  of 
said  patents  are  set  forth,  and  as  to  the  defendant  Meehan  such 
dates  are  as  follows:  Pre-emption  declaratory  statement  filed  May 
16,  1913,  with  the  description  of  the  land ;  allowed  by  register's  final 
certificate  of  entry  issued  January  3,  1914;  and  patent  issued  March 
30,  1914,  conveying  title  to  said  land  to  said  Meehan.  Similar  al- 
legations cover  the  pre-emption  claims  patented  imder  the  public  land 
laws  to  the  other  defendants. 

It  is  further  alleged  that  in  said  affidavits  and  proofs  so  filed  in 
said  land  office  in  support  of  the  respective  applications  of  said  de- 
fendants to  purchase,  in  the  respective  proceedings  in  said  land  office 
upon  which  the  allowance  of  said  entries  were  based  and  the  patents 
issued,  each  of  said  entrymen  stated,  represented,  and  made  to  appear, 
among  other  things,  that  said  application  to  purchase  said  land  so 
embraced  in  his  said  pre-emption  statement  was  made  by  said  entry- 
man  to  appropriate  the  same  to  his  own  exclusive  use  or  benefit,  and 
that  he  had  not  directly  or  indirectly  made  any  agreement  or  contract 
in  any  way  or  manner  with  any  person  or  persons  whomsoever  by 
which  the  title  to  said  land  which  he  might  acquire  from  the  plaintiff 
should  inure  in  whole  or  in  part  to  the  benefit  of  any  person  except 
himself. 

It  is  further  alleged  that  by  means  of  said  statements,  represen- 
tations, and  apparent  compliance  with  the  provisions  of  said  laivs, 
relating  to  pre-emption  claims,  and  not  otherwise,  said  entrymen 
induced  the  plaintiff's  officers  to  allow  the  entry  of  said  lands  so 
applied  for  and  issue  final  certificates  of  entry  and  patents  embracing 
such  lands. 


Digitized  by  CjOOQ iC 


UNITED  STATES  Y.  YALLBT  LAND  A  XNYBSTMBMT  00.  181 

It  is  also  alleged  that  said  statements  and  representations,  so  made 
by  the  entrymen  defendants,  respectively,  were,  at  all  times  men- 
tioned in  the  bill  of  complaint,  fsdse  and  untrue,  and  known  by  the 
defendants  to  be  false  and  untrue,  in  that  it  was  not  true  that  said 
respective  entrymen  applied  to  purchase  the  lands  embraced  in  said 
pre-emption  statements  and  applications  to  purchase,  for  thdr  own 
exclusive  use  and  benefit,  and  in  that  it  was  not  true  that  each  of 
said  respective  entrymen  had  not  directly  or  indirectly  made  an  agree- 
ment with  any  person  or  persons  whomsoever  by  which  the  title  to 
said  lands  which  he  might  acquire  from  the  United  States  should  in- 
ure in  whole  or  in  part  to  the  benefit  of  any  person  except  himself. 
It  is  alleged  that,  on  the  contrary,  at  and  prior  to  the  time  of  the  fil- 
ing in  the  land  office  by  each  of  the  said  entrymen  of  his  pre-emption 
statement,  at  and  prior  to  the  filing  in  said  office  by  each  of  said  entry- 
men  of  his  application  to  purchase  the  land  embraced  in  said  pre-emp- 
tion statement,  and  at  all  the  times  during  said  proceeding^  in  said 
land  office,  upon  which  the  allowance  of  each  of  said  entries  and  the 
issue  of  each  of  said  patents  was  based,  in  truth  and  in  fact  each  of 
said  entrymen  defendants  had  an  understanding  and  agreement  with 
said  defendant  Kenworthy  that,  when  title  to  said  land  so  applied 
for  had  been  procured  from  the  United  States,  a  part  of  said  land, 
to  wit,  150  acres  thereof,  would  be  by  said  entryman  conveyed  to  the 
defendant  the  Valley  Land  &  Investment  Company  or  to  the  per- 
son or  persons  designated  by  defendant  Kenworthy,  and  by  reason 
of  the  premises  plaintiflf  was  defrauded  of  the  title  to  each  and  every 
tract  of  the  lands  described  in  the  bill  of  complaint. 

It  is  thereupon  alleged  that  Meehan  now  claims  to  be  the  owner  of 
the  land  described  in  the  patent  issued  to  him,  a  part  thereof  being 
subject  to  a  certain  mortgage  in  favor  of  the  defendant  the  Valley 
Land  &  Investment  Company,  with  similar  allegations  as  to  the  other 
defendants,  with  certain  differences  that  are  not  material. 

The  plaintiff  thereupon  prayed  that  the  said  patents  be  cancelled, 
and  that  each  of  the  conveyances  or  instruments  based  upon  said  re- 
spective entries  and  patents  purporting  to  effect  the  title  to  said  lands 
or  any  part  thereof  be  cancelled,  and  that  the  defendants  are  and  each 
of  them  is,  without  title,  claim,  or  interest  in  or  to  said  lands  or  any 
part  thereof ;  that  the  plaintiff  be  decreed  the  owner  of  said  lands  as 
part  of  its  public  domain,  free  of  any  claim  or  incumbrance  what- 
soever. 

Thereupon  the  defendants  answer  jointly,  in  substance  admitting 
that  the  company  defendant  is  a  corporation;  that  the  plaintiff  was 
the  owner  of  the  lands  mentioned,  prior  to  the  issue  of  patents  there- 
for; that  the  same  were  public  lands,  subject  to  entry  and  acquisition 
only  under  the  provisions  of  the  public  land  laws,  and  not  otherwise. 
They  further  admit  that  each  of  the  several  entrymen  named  as  de- 
fendants in  the  bill  of  complaint  filed  in  the  United  States  land  office 
for  that  district  the  pre-emption  declaratory  statement  referred  to  in 
the  bill  of  complaint,  and  that  the  register's  final  certificate  of  entry 
was,  in  due  course  and  upon  the  dates  alleged,  allowed,  and  that  pat- 
ents were  duly  issued  by  the  United  States  to  the  respective  defendant 
entrymen,  as  alleged  in  the  bill  of  complaint. 
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The  defendants  further  admit  that  the  affidavits  and  proofs  filed  in 
the  said  land  office,  referred  to  in  the  bill  of  complaint,  were  of  the 
usual  and  ordinary  form  required  by  plaintiff  to  be  made  by  entrymen 
to  purchase  lands  embraced  in  pre-emption  declaratory  statements, 
and  contained  the  usual  and  ordinary  provisions  prescribed  by  law 
and  the  rules  of  the  Department  of  the  Interior  for  final  proof,  and  al- 
lege that  they  were  sufficient  to  entitle  the  said  entrymen  and  each  of 
them  to  final  certificate  of  entry,  and  finally  to  patent  embracing  the 
lands  described  in  the  bill  of  complaint. 

The  defendants  admit  that  said  entr3rmen,  at  the  time  and  as  a  part 
of  said  applications  to  purchase,  and  upon  which  said  respective  pat- 
ents were  issued,  made  representations  with  reference  to  appropria- 
tion of  the  same  to  their  own  use,  respectively,  and  that  they  had  not 
made  any  agreement  or  contract  with  any  person  or  persons  by  which 
the  title  to  the  lands  embraced  in  said  entry  would  inure. to  any  other 
person,  in  whole  or  in  part. 

The  defendants  further  admit  that  by  and  through  such  represen- 
tations and  compliances  with  the  provisions  of  the  statute,  and  the 
rules  and  regulations,  the  defendants  took  the  various  steps  with  ref- 
erence to  said  pre-emptions,  and  allege  that  neither  at  the  time  of 
filing  of  their  declaratory  statements  nor  at  the  time  of  submitting  tfieir 
final  proofs  had  such  entr3rmen,  or  any  of  tliem,  made  with  the  de- 
fendants or  any  one  else  any  arrangement,  contract,  or  agreement 
contrary  to  or  inhibited  by  any  of  the  rules  of  the  department  or  plain- 
tiff's public  laws. 

Defendants  specifically  deny  that  they  or  any  of  them  ever  or  at 
all  made  any  contract  or  agreement  with  the  entrymen  or  either  of 
them  which  were  fraudulent  or  unlawful,  or  which  tended  wrongfully 
or  illegally  to  deprive  the  plaintiff  of  any  of  its  public  lands. 

It  is  thereupon  alleged  that  the  defendant  the  Valley  Land  &  Invest- 
ment Company,  on  the  29th  day  of  November,  1912,  entered  into  an 
agreement  in  writing  with  the  Sam  Farmer  Escalante  Irrigation  Com- 
pany, whereby  the  said  defendant  purchased  of  said  company  water 
rights  from  its  system,  estimated  to  be  sufficient  for  irrigating  1,280 
acres  of  land  under  the  irrigation  system  of  the  Sam  Farmer  Esca- 
lante Irrigation  Company;  that  said  company  was  then  in  the  hands 
of  a  receiver  in  an  action  pending  against  it,  and  that  in  the  settlement 
of  said  action  said  company,  with  funds  secured  from  this  defendant 
company,  settled  with  its  creditors  and  secured  the  relinquishment 
of  certain  lands  under  its  said  system,  theretofore  filed  upon  and  im- 
proved by  their  said  creditors,  and  to  induce  the  Valley  Land  &  In- 
vestment Company  to  purchase  its  said  water  rights  from  this  com- 
pany, to  file  upon  said  lands,  and  to  enjoy  the  benefit  of  the  improve- 
ments theretofore  made  by  the  former  entrymen ;  tihat  good  land,  sus- 
ceptible of  irrigation  tmder  said  system,  is  limited  in  area,  and  the 
holders  of  water  rights  desire  the  same  to  be  applied  to  the  lands 
susceptible  of  irrigation  and  available  under  said  system,  and  that 
this  defendant  company  might  thus  better  assure  the  application  of 
the  said  water  to  the  reclamation  of  said  lands  this  defendant  com- 
pany entered  into  an  agreement  with  the  several  entrymen  defendants 
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for  the  sale  of  its  said  water  rights,  which  contract,  after  formal  re- 
dtols,  and  reciting  the  ownership  of  this  water  and  that  the  entTymzn 
defendant  was  desirous  of  purchasing  water  rights  for  lands  proposed 
to  be  filed  on  by  him  under  the  laws  of  the  United  States,  recites  : 

"Now,  therefore,  it  Is  agreed  between  the  parties  hereto  that  the  said  first 
party  will,  and  by  these  presents  does,  sell  to  the  second  party  water  rights 

for  the  irrigable  portion  of  said  lands,  to  wit,  for  acres,  described 

above  and  mentioned  to  be  filed  upon  by  said  second  party,  same  being 

portion  of  the  water  rights  purchased  by  said  first  party  from  the  Sam  Farmer 
Escalante  Irrigation  Company,  said  first  party  reserving  the  right  to  substi- 
tute the  water  contract  of  the  new  company ;   that  the  price  to  be  paid  for 

said  water  right  is  $75  per  acre,  or  an  aggregate  amount  of  $ ,  and  which 

said  sum  and  indebtedness  Is  to  be  evidenced  by  a  collateral  note,  secured  by 
said  water  rights  on  the  proportion  of  said  system  as  aforesaid,  and  which 
said  note  shaU  be  paid  upon  the  making  final  proof  on  said  land  and  receiv- 
ing receiver's  receipt  therefor,  in  manner  following,  to  wit :  One-half  at  the 
time  of  making  final  proof  and  securing  receiver's  receipt  therefor,  and  one- 
balf  in  five  years,  at  6  per  cent  interest  per  annum,  secured  by  trust  deed  on 
said  lands  and  water  rights." 

It  was  then  provided  that  the  second  party  would  forthwith  file 
upon  the  lands;  that  he  would  do  all  the  things  required  to  comply 
with  the  laws  of  the  United  States  with  reference  thereto;  that  he 
would  make  final  proof  upon  the  land,  and  when  final  proof  was 
made,  and  receiver's  receipt  therefor  secured,  that  he  would  secure 
that  portion  of  the  purchase  price  remaining  unpaid,  as  above  pro- 
vided, by  the  deed  of  trust  and  note. 

It  was  provided  in  said  contract,  in  substance,  that  if  said  party  of 
the  second  part  should  be  unable  to  pay  one-half  of  the  purchase  price 
at  the  time  of  making  final  proof,  and  if  he  so  elected,  he  might  convey 
140  acres  of  said  land  and  the  water  right  acquired  by  him  from  the 
first  party,  exclusive  of  the  water  right  for  the  20  acres  of  said  land 
retained  by  him,  which  said  conveyance  of  land  and  water  right  to 
said  party  or  its  nominee  would  be  in  complete  satisfaction  and  pay- 
ment of  the  purchase  notes  held  by  the  first  party ;  and  it  was  further 
provided  that  the  second  party's  selection  of  his  20  acres  of  land 
should  be  made  from  the  outer  boundary  of  said  land  and  by  legal 
subdivision  thereof,  and  so  as  to  leave  the  140  acres  in  most  compact 
body. 

It  was  further  agreed  that  as  further  security  for  the  payment  of 
the  purchase  price  of  said  water  right  tmtil  title  should  be  procured  to 
said  land  as  provided  therein,  and  to  insure  the  further  performance 
of  the  contract  by  the  party  of  the  second  part,  as  well  as  any  ad- 
vances made  or  to  be  made  by  any  person  to  aid  the  carrying  out  of 
the  provisions  of  the  contract,  the  second  party  would  execute  and 
ddiver  to  defendant  Kenworthy  a  power  of  attorney  to  assure  the 
faithful  performance  of  the  contract. 

It  is  then  alleged  that,  after  the  selection  of  their  several  tracts  of 
land  for  entry  by  the  defendants,  they  severally  purchased  from  this 
defendant  such  water  rights,  by  contract  in  form  as  above  stated,  as 
were  sufficient  to  irrigate  and  reclaim  the  estimated  irrigable  portion 
of  each  of  their  several  tracts  and  in  compliance  with  the  provisions 
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of  said  agreement,  in  the  form  above  referred  to,  each  of  said  entry- 
men  gave  to  the  defendant  Investment  Company  their  collateral  notes 
for  the  amounts  set  forth  in  the  pleadings,  by  which  said  collateral 
notes  the  water  rights  purchased  by  each  entryman  were  pledpred  as 
security  therefor,  until  said  purchase  price  should  be  secured  by  mort- 
gage upon  the  lands. 

There  was  also  a  further  agreement  set  forth  in  the  answer,  alleged 
to  have  been  entered  into  by  each  of  the  defendants  Ryan,  Bohart, 
and  Stenbom,  with  the  defendant  Kenworthy,  in  substance,  that,  re- 
citing the  desire  of  the  defendants  severally  to  procure  financial  aid 
to  develop,  improve,  and  patent  said  lands,  it  was  agreed,  in  consider- 
ation of  the  advances  which  should  be  made  by  defendant  Kenworthy, 
the  same  should  be  repaid  upon  procuring  title  or  receiver's  receipt 
therefor,  together  with  interest  on  such  sums  as  should  be  advanc^, 
or  in  lieu  and  in  satisfaction  of  said  pavment  the  defendant  entryman 
might  convey  10  acres  of  said  land  and  water  rights  to  the  said  Ken- 
worthy, and  it  was  provided  that  such  contract  should  constitute  a 
lien  or  mortgage  upon  siid  lands  and  water  rights  prior  to  all  other 
liens,  save  and  except  the  lien  or  claim  of  the  Valley  Land  &  In- 
vestment Company  for  the  purchase  of  the  water  rights,  for  the 
amoimt  of  said  advances  and  interest,  until  said  advances  were  fully 
paid  and  discharged,  with  an  immaterial  interlineation  in  the  contract 
of  defendant  Stenbom ;  that  each  of  the  defendant  entrymen  executed 
a  power  of  attorney  in  favor  of  the  defendant  Kenwortiiy  to  sign  and 
execute  any  and  all  papers  and  instruments  necessary  and  requisite  to 
fully  and  effectually  carry  into  effect  the  provisions  of  the  contract 
above  referred  to. 

It  is  then  alleged  that  none  of  said  entrymen  elected  to  convey  any 
of  their  said  land  under  the  provisions  of  said  contract  either  to  the 
defendant  Investment  Company  or  defendant  Kenworthy,  but  that 
each  and  every  of  said  defendant  entrymen  secured  the  purchase  price 
of  their  said  water  rights  by  a  mortgage  on  their  several  tracts  of  land, 
respectively,  after  malcing  final  proof,  and  elected  to  exempt  from  the 
lien  of  said  mortgage  20  acres  of  said  lands  and  water  rights. 

It  is  further  alleged  that  the  powers  of  attorney  were  given  only  to 
insure  the  faithful  performance  of  their  several  contracts,  and  that 
nothing  was  ever  done  or  attempted  to  be  done  under  or  pursuant  to 
said  powers  of  attorney;  that  neither  of  said  contracts,  agreements, 
or  instruments,  jointly  or  severally,  contemplated  the  alienation  of 
said  land  by  said  entrymen  or  any  of  them,  but  that  all  of  said  con- 
tracts and  agreements  reserved  to  said  entr3rmen  and  each  of  them 
the  full  and  complete  ownership  and  control  of  their  said  several 
tracts  of  land,  respectively ;  and  that  the  entry  of  each  of  said  entry- 
men  was  in  fact  made  for  his  sole  use  and  benefit,  and  not  for  the  use 
and  benefit  of  any  other  person. 

It  was  further  alleged  by  the  defendants  that  they  did  not  have 
among  themselves  any  other  agreement  or  understanding  than  that 
contained  and  expressed  in  their  said  contract  above  referred  to,  and 
had  no  other  understanding  or  agreement  than  those,  with  any  other 
person  or  persons. 
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The  defendants  deny  that  any  affidavits,  statements,  or  representa- 
tions made  by  them  or  either  of  them  in  their  applications  to  purchase, 
or  in  any  of  the  proceedings  in  relation  to  said  lands  and  procuring 
patents  therefor,  were  false,  or  that  any  statements  made  by  said 
cntrymcn  or  any  of  them  were  known  to  be  false  or  fraudulent  when 
the  same  were  made,  or  at  any  other  time. 

It  was  thereupon  admitted  that  the  several  defendant  cntrymcn 
claimed  to  be  and  are  the  owners  of  the  several  tracts  of  land  em- 
braced in  their  several  entries.  It  is  further  admitted  that  the  de- 
fendant the  Valley  Land  &  Investment  Company  has  and  holds  mort- 
gages as  mentioned  in  the  plaintiff's  bill  of  complaint,  and  also  that 
the  same  and  each  and  all  thereof  were  g^ven  for  a  good  and  valid 
consideration  and  are  valid  and  subsisting  liens,  and  they  do  not  in 
any  manner  affect  injuriously  any  of  the  plaintiff's  rights  or  titles. 

Defendants  further  allege  that  the  only  interest  which  the  defend- 
ant Louis  E.  Kenworthy  has  in  said  property  is  by  virtue  of  said 
agreement  hereinbefore  set  forth  for  the  repa)rment  of  advances  made 
to  the  several  defendants  bv  the  said  Louis  E.  Kenworthy,  the  right 
to  the  enforcement  of  which  is  contained  in  the  terms  and  provisions 
of  said  agreement 

It  is  thereupon  alleged  that  none  of  the  contracts  or  agreements 
were  contrary  to  the  rules  of  the  department  nor  inhibited  by  the  laws 
of  the  United  States,  and  that  all  of  the  acts  of  the  defendants  and 
each  of  them  in  relation  to  the  lands  mentioned  in  plaintiff's  bill  and 
all  the  contracts  and  agreements  made  and  entered  into  with  the  said 
entrymen  were  done  and  made  in  accordance  with  and  pursuant  to 
the  ruling  of  the  Conmiissioner  of  the  General  Land  Office  and  agree- 
able to  the  laws  of  the  United  States  and  rulings  and  findings  of  the 
courts  in  reference  thereto;  and  said  acts  and  doings  and  said  con- 
tracts and  agreements  were  done  and  made  by  said  entrymen,  and 
each  and  every  of  them,  without  any  intention  of  violating  the  laws 
of  the  United  States  and  in  the  belief  that  all  said  acts  and  doings 
were  authorized  by  the  Department  of  the  Interior  and  the  laws  of 
the  United  States  relating  thereto,  and  upon  their  denial  of  all  manner 
of  wrongdoing  charged  in  said  bill  of  complaint,  prayed  that  they 
might  be  dismissed  hence  with  their  costs. 

Upon  the  trial  of  the  issues  presented  by  the  pleadings,  the  allega- 
tions of  the  plaintiff  and  of  the  defendants,  so  far  as  they  refer  to 
the  transactions  between  the  defendants  that  were  in  writing,  were 
admitted.    Judgment  was  entered  in  favor  of  the  defendants. 

[1]  The  question  presented  involves  the  intent  and  purpose  of  the 
parties  to  these  contracts  with  reference  to  the  control,  ownership, 
and  title  of  public  lands  embraced  within  the  pre-emption  filings  of 
the  several  defendants.  The  real  issue  was  as  to  the  good  faith  of 
these  entrymen,  with  their  codefendants,  and  whether  or  not  the  en- 
trymen at  the  time  of  filing  upon  said  lands  entered  into  an  agreement 
or  understanding  by  whidi  the  title  to  their  respective  pre-emption 
lands  would  inure  in  whole  or  in  part  to  any  other  person. 

The  first  question  is:  Are  the  contracts,  set  forth  in  the  answer, 
contrary  to  the  provisions  of  the  statutes  of  the  United  States,  and 
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are  they  prohibited  either  by  the  spirit  or  Ae  letter  of  said  statutes? 
A  determination  of  this  issue  involves  a  consideration  of  the  written  in- 
struments themselves,  independent  of  the  circumstances  under  which 
they  were  executed,  under  the  first  assignment  of  error,  to  wit : 

"The  court  erred  in  sustaining  defendants'  objections  to,  and  in  refusing 
to  admit  in  evidence,  the  affidavit  of  nonalienation  required  of,  and  filed  by 
each  of  the  entrjrmen  in  support  and  as  a  part  of  the  pre-emption  final  proof 
submitted  by  each  of  them  on  the  entries  for  which  the  patents  in  questioQ 
issued    ♦    ♦    ♦» 

f— which  affidavits  involved  the  good  faith  provisions  of  the  statute 
of  the  United  States  to  the  effect  that  no  agreement  or  contract  in  any 
manner  or  way,  with  any  person  or  persons  whomsoever,  by  which 
the  title  which  he  might  acquire  from  the  government  of  the  United 
States  should  inure  in  whole  or  in  part  to  the  benefit  of  any  person 
except  himself. 

Our  judgment  is  that  the  trial  court  did  consider  this  affidavit,  and 
that  his  holding  amounted  to  a  finding  that  the  same  was  inunaterial, 
rather  than  that  it  would  not  be  received,  as  evidenced  by  his  plain 
expression  with  reference  thereto  in  the  record,  to  wit : 

"I  feel  very  clear  in  my  own  mind  that  tbfere  was  no  act  of  fraud  on  the 
part  of  these  entrymen,  and  if  this  affidavit  were  admitted  it  would  not 
change  my  view  in  that  respect," 

Bearing  in  mind  that  this  affidavit  in  question  was  an  affidavit  re- 
quired by  the  rules  prescribed  by  the  department  and  made  a  part 
of  the  final  proof,  it  is  interesting  to  consider  what  the  courts  have 
said  with  reference  to  nonalienation  statutes  applicable  to  government 
land.  In  Adams  v.  Church,  193  U.  S.  510,  24  Sup.  Ct.  512,  48  L.  Ed. 
769,  the  court  was  considering  the  provisions  of  the  Timber  Culture 
Act  (Act  June  14,  1878,  c.  190,  20  Stat.  113),  and  the  rules  and  regula- 
tions promulgated  by  the  Commissioner  of  the  General  Land  Office, 
and  Justice  Day  there  recites  that — 

"It  appears  that  Adams  made  the  entry  under  the  Timber  Culture  Act  before 
the  partnership  agreement  was  entered  into,  and  there  is  nothing  in  the 
record  to  show  that,  in  taking  the  preliminary  oath  required  by  the  statute,  he 
acted  otherwise  than  in  good  faith,  and  stated  the  truth  as  to  the  situation  and 
his  purposes  in  making  the  entry.  As  recited  in  the  title,  the  purpose  of  the 
act  Is  to  encourage  the  growth  of  timber  on  the  western  prairies.  •  •  ♦ 
Section  2  of  the  act  (20  Stat.  113)  requires  the  person  applying  for  the  benefit 
of  the  law  to  make  affidavit  that  he  Is  the  head  of  a  family ;  ♦  ♦  •  that 
the  entry  is  made  for  the  cultivation  of  timber  for  the  exclusive  use  and 
benefit  of  the  applicant;  that  the  application  is  made  in  good  faith,  and  not 
for  the  purpose  of  speculation,  or  directly  or  indirectly  for  the  use  or  benefit 
of  any  other  person  or  persons  whomsoever ;  that  affiant  intends  to  hold  and 
cultivate  the  land  and  to  comply  with  the  provisions  of  the  act.    ♦    ♦     •  " 

He  thereupon  recites  the  provisions  of  the  statute  with  reference 
to  the  time  given  for  the  issuance  of  final  certificate  and  patent  and 
the  provisions  of  his  proof  that  shall  entitle  him  to  a  patent.  The  rec- 
ord showed  a  sale  of  an  interest  in  this  land  to  anotfier  as  a  partner, 
before  final  proof  and  the  contention  was  that  the  same  was  void  as 
against  public  policy.    The  court  recites : 

"It  is  pointed  out  that  the  final  affidavit,  required  by  the  rules  and  regula- 
tions of  the  General  Land  Office  made  linder  authority  of  section  5  at  the 
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actt  is  to  be  in  the  same  terms  as  the  preliminary  one,  and  requires  the  claim- 
aDt  to  make  oath  that  his  entry  was  made  in  good  faith,  and  not  for  the 
puipoee  of  speculation  or  indirectly  for  the  benefit  of  any  other  person  whom- 
soever." 

It  was  then  argued  that  the  fact  that  this  sale  of  an  interest  by  the 
claimant  to  another,  his  partner,  before  final  proof,  brought  the  case 
within  the  reasoning  and  the  spirit  of  Anderson  v.  Carkins,  135  U. 
S.  483,  10  Sup.  Ct.  905,  34  L.  Ed.  272.  The  court  goes  on  to  distin- 
guish between  the  provisions  of  the  Homestead  Law  and  the  Timber 
Culture  Act;  that  in  the  case  last  cited  it  was  held  that  a  court  of 
equity  would  not  grant  a  decree  for  specific  performance  of  an  agree- 
ment to  sell  the  interest  of  the  homesteader  made  after  settlement  and 
before  the  oath  is  filed  for  final  certificate ;  and  further  stated : 

"But  the  Homestead  Act  specifically  requires  that  the  applicant  shall  make 
affidavit  before  entry  is  made  that  it  is  for  the  purpose  of  actual  settlement 
and  cultivation,  and  not  directly  or  indirectly  for  the  use  or  benefit  of  any  other 
person.  Bev.  Stat.  §  2290  [Comp.  St.  $  4531].  Further,  the  final  proof  [the 
italics  are  ours]  requires  affidavit  by  the  applicant  that  *no  part  of  such  land 
has  been  alienated,  except  as  provided  in  section  2288'  [section  4535] — ^Rev. 
Stat.  S  2291  [section  4532]— which  section  limits  the  right  of  alienation  to 
*church,  cemetery  or  school  purposes,  or  for  the  right  of  way  of  railroads.' " 

Justice  Day  thereupon  holds  that  the  Anderson  Case  construes  the 
two  provisions  of  the  Homestead  Law  and  states  his  analysis  of  the 
purpose  of  the  Homestead  Law,  and  the  necessity  for  the  provision 
requiring  the  affidavit  at  the  time  of  final  proof.  He  then  emphasizes 
the  fact  that  the  policy  of  the  government  to  require  such  affidavit  at 
the  time  of  final  proof,  when  it  intends  to  make  it  a  condition  preced- 
ent to  granting  title,  was  indicated  in  the  provisions  of  the  homestead 
act  itself,  and,  further,  that  it  could  readily  have  been  pursued  by 
the  same  provision  in  the  Timber  Culture  Act,  if  it  was  the  intent  to 
extend  the  principle  to  that  statute. 

Thereupon,  in  conformity  with  the  decisions  of  the  Land  Depart- 
ment in  the  cases  therein  cited,  the  right  of  the  timber  culture  entry- 
man  to  dispose  of  his  holdings,  acquired  by  him  in  good  faith,  before 
final  certificate,  is  fully  recognized.     It  is  further  held  that : 

*^f  the  entryman  has  complied  with  the  statute  and  made  the  entry  in  good 
faith,  in  accordance  with  the  terms  of  the  law  and  the  oath  required  of 
him  upon  making  such  entry,  and  has  done  nothing  Inconsistent  with  the 
terms  of  the  law,  we  find  nothing  in  the  fact  that,  during  his  term  of  occu- 
pancy, he  has  agreed  to  convey  an  interest  to  be  conveyed  after  patent  issued, 
which  will  defeat  his  claim  and  forfeit  the  right  acquired  by  planting  the 
trees  and  complying  with  the  terms  of  the  law.  Had  Congress  intended  such 
result  to  follow  from  the  alienation  of  an  interest  after  entry  in  good  faith  it 
would  have  so  declared  In  the  law.  Myers  v.  Croft,  13  WaU.  291  [20  L«.  Ed. 
5e2].'* 

Justice  Day  thereupon  closed  the  opinion : 

"To  sustain  the  contentions  of  the  plaintiff  in  error  would  be  to  Incorporate 
1^  judicial  decision  a  prohibition  against  the  alienation  of  an  interest  in  the 
lands,  not  found  In  the  statute  or  required  by  the  policy  of  the  law  upon  the 
subject." 

[I]  A  comparison  of  the  Timber  Culture  Act  (20  Stat.  113)  and 
the  pre-emption  statute  (section  2262,  Revised  Statutes),  in  so  far  as 
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the  provisions  of  the  laws  refer  to  the  nonalienatioii  aflSdavit,  ^»- 
closes  that  they  are  similar,  and  that  there  is  not  an  express  provision 
that  such  affidavit  shall  be  made  at  the  time  of  or  as  a  part  of  the 
final  proof,  or  that  the  issuance  of  a  patent  shall  be  dependent  upon 
such  facts ;  while  in  the  Homestead  Law,  as  recited  in  the  above  case, 
it  is  specifically  recited  not  only  that  the  affidavit  shall  be  made  as 
to  the  purpose  and  intent  and  good  faith  at  the  time  of  the  entry,  but 
that  it  shall  also  appear  by  affidavit  at  the  time  of  final  proof  and  be- 
fore patent  issue.  We  tfierefore  think  it  entirely  consistent,  in  an 
interpretation  of  the  intent  and  purpose  of  the  Congress  in  the  enact- 
ment of  the  provisions  of  the  pre-emption  statute,  to  apply  the  same 
rule  that  is  annotmced  in  the  case  above  cited  by  the  Supreme  Court  of 
the  United  States. 

In  this  view  of  the  requirements  of  this  pre-emption  statute,  the 
affidavit  offered  by  plaintiflf  below  being  an  affidavit  that  was  made 
and  filed  at  the  time  of  the  making  of  the  final  proof,  in  compliance 
with  the  requirement  of  the  Commissioner,  exacting  such  additional 
statement  at  the  time  of  final  proof,  is  invalid.  WiUiamson  v.  U.  S., 
207  U.  S.  459,  28  Sup.  Ct.  176,  52  L.  Ed.  278.  In  this  case  Justice 
White,  in  considering  the  provisions  of  the  Timber  and  Stone  Act 
(Act  June  3,  1878,  c.  151,  20  Stat.  89  [Comp.  St.  §§  4671-4673,  4988, 
10216]),  said  of  tfie  necessity  for  the  affidavit  required  by  the  rules 
of  the  Commissioner  to  be  made  and  filed  as  a  part  of  the  final  proof : 

''When  the  context  of  the  statute  is  thus  brought  into  view,  we  are  of  the 
opinion  that  it  cannot  possibly  be  held,  without  making  by  judicial  legislation 
a  new  law,  that  the  statute  exacts  from  the  applicant  a  reiteration,  at  the  final 
hearing,  of  the  declaration  concerning  his  purpose  in  acquiring  title  to  the 
land,  since  to  do  so  would  be  to  construe  the  statute  as  including  in  the  final 
hearing  that  which  the  very  terms  of  the  statute  manifests  were  int^ided  to  be 
excluded  therefrom." 

Adams  v.  Church,  supra,  is  cited,  and  the  court  proceeds  to  con- 
sider whether  it  was  within  the  power  of  the  Commissioner  of  the 
General  Land  Office,  under  its  construction  of  this  statute,  to  enaCt 
rules  and  regulations  by  which  an  entryman  would  be  compelled,  at 
the  final  hearing  to  do  that  "which  the  act  of  Congress  *  *  *  ex- 
cluded," and  thereby  "to  deprive  the  entr3rman  of  a  right  which  the 
act  by  necessary  implication  conferred  upon  him."  It  is  then  held  that 
the  concluding  portion  of  section  3  of  the  Timber  and  Stone  Act 
(Comp.  St  §  46/3)  provided: 

"Effect  shall  be  given*  to  the  foregoing  provisions  of  this  act  by  regulations 
to  he  prescribed  by  the  Ck)mmiB8ioner  of  the  General  Land  Office.** 

But: 

"This  power  must  in  the  nature  of  things  be  construed  as  aothorizlns  the 
Commissioner  of  the  General  Land  Office  to  adopt  rales  and  regulations  for  the 
enforcement  of  the  statute,  and  cannot  be  held  to  have  authorized  him,  by 
audi  an  exercise  of  power,  to  virtuaUy  adopt  rules  and  regulations  deetmctive 
of  rights  which  Congress  had  conferred" 

— and  that,  as  there  was  no  requirement  concerning  the  making  in  the 
final  proof  of  an  affidavit  as  to  the  particulars  referred  to,  he  was  un- 
der no  obligation  to  make  such  an  affidavit,  and  had  full  power  to 
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dispose  ad  interim  of  his  claim,  upon  the  final  issue  of  patent,  the 
motive  of  such  applicant  at  the  time  of  the  final  proof  was  irrelevant 

[3]  This,  we  tihink,  is  particularly  applicable  to  the  situation  here, 
and  therefore  the  inquiry  of  the  court  could  not  extend  beyond  the 
good  faith  and  the  truth  of  the  statements  in  the  affidavit  required  by 
9ie  provisions  of  the  law  of  the  entryman  at  the  time  of  making  his 
entry.  In  this  view  the  trial  court  did  not  err  in  holding  that  it  was 
not  an  affidavit  required  by  statute  in  the  making  of  the  final  proof, 
and  that  it  did  not  relate  to  the  time  of  the  inquiry,  limited  by  the  stat- 
ute to  the  time  of  making  the  entry. 

Upon  the  determination  of  the  first  issue  upon  the  strict  construc- 
tion of  the  written  contracts,  it  was  immaterial,  and  we  understand 
that  the  court  so  held.  We  think,  however,  that  the  trial  court  took 
the  broader  view  of  the  duty  to  determine  the  question  of  fraud,  upon 
the  grovmd  and  for  all  of  the  reasons  stated,  and  as  a  matter  of  fact 
did  consider  the  affidavit  as  one  of  the  acts  performed  by  the  defend- 
ants with  reference  to  securing  the  title  to  said  premises,  to  be  given 
such  weight,  if  any,  as  the  court  found  it  entitled  to. 

Conceding  the  right  of  these  defendant  entr3rmen  to  make  contracts 
with  reference  to  3iis  property  after  the  time  of  the  entry  and  the 
filing  of  die  affidavit  required  by  the  statute,  we  think  it  clear  that  a 
reference  to  the  instruments  themselves,  alone,  fails  to  establish  want 
of  good  faith  or  the  falsity  of  the  affidavit  in  the  particulars  complain- 
ed of  in  the  bill  of  complaint. 

Even  though  the  contracts  themselves  are  not  contrary  to  the  pro- 
visions of  the  law  by  their  express  terms,  and  therefore  are  not  pro- 
hibited thereby,  is  the  real  intent  and  purpose  of  the  entrymen  and 
the  other  defendants  revealed  by  a  consideration  of  all  of  the  facts  and 
circumstances  surrounding  the  making  of  the  pre-emption  filings.'* 
The  manner  in  which  the  defendants  are  shown  to  have  been  interest- 
ed in  making  the  filings;  the  circumstances  of  the  defendant  entry- 
men;  their  attitude  toward  the  lands  embraced  in  their  respective  en- 
tries prior  to  and  after  patent ;  their  control  or  lack  of  control  of  such 
lands;  their  exercising  dominion  over  them,  independent  of  the  other 
defendants;  the  manner  in  which  the  entrymen  finally  elected  to  and 
did  settle  for  the  water  rights — do  all  these  things,  considered  with 
the  written  contracts  themselves,  show  that  these  five  entrymen  de- 
fendants were  induced  by  the  Investment  Company  and  its  president, 
Kenworthy,  to  go  upon  these  lands  and  locate  them  for  the  benefit 
of  said  company,  and  therefore  that  the  affidavits  of  nonalienation 
were  false,  and  that  the  patents  to  the  lands  were  fraudulently  ob- 
tained? 

A  determination  of  the  issue  thus  presented  requires  a  considera- 
tion, not  only  of  the  written  contracts,  but  also  the  testimony  of  the 
various  witnesses  produced  by  the  plaintiff  in  support  of  its  allegation 
of  fraud. 

Robert  Rjran,  one  of  the  defendants,  was  sworn  by  the  plaintiff, 
and  testified  that  he  was  77  years  old,  that  he  made  one  of  the  pre- 
emption filings  in  question,  and  when  asked  to  state  the  circumstances 
leading  up  to  the  making  of  the  filing,  he  said,  in  substance,  that  it 
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was  a  simple  matter,  that  he  was  looking  for  a  chance  to  locate  some 
land.  He  met  with  misfortune,  and  was  looking  for  something,  and 
heard  that  Kenworthy  had  some  water  rights;  that  he  went  to  see 
the  latter,  and  his  talk  with  him  was  brief.  He  asked  him  if  there  was 
an  opportimity  to  get  some  land  and  was  told  there  was ;  did  not  talk 
much,  but  asked  Kenworthy  when  he  was  going,  and  if  he  could  go 
along  with  him,  and,  when  the  time  came  to  go,  the  latter  told  the  wit- 
ness to  be  there,  and  he  was  there,  and  they  went  upon  the  land.  The 
testimony  of  this  witness  was  that  the  defendants  Bohart,  Moreland, 
Stenbom,  and  Meehan  went  over  to  the  land  with  lumber  belonging  to 
Kenworthy;  that  he  built  a  house  on  his  claim;  that  the  other  four 
went  onto  their  respective  selections,  and  they  stayed  upon  the  land 
about  seven  months. 

The  witness  Hugh  Moreland,  one  of  the  defendant  entrymen,  tes- 
tified, in  substance,  to  the  same  effect,  and  he  stated,  with  reference 
to  any  arrangements  with  the  defendant  Kenworthy  or  the  Investment 
Company : 

"Q.  Well,  did  you  have  any  arrangements  whatever  with  Mr.  Kenworthy 
before  you  went  over  there?    A.  What  kind  of  arrangements? 

"Q.  I  want  any  kind.  A.  Well,  the  arrangements  were  I  was  to  get  10 
acres  of  land  with  paid-up  water  right  I  was  to  give  him  a  mortgage  on  thin 
150  acres  for  this  water." 

We  deem  it  unnecessary  to  refer  to  the  specific  statements  of  the 
other  witnesses  for  the  defendants,  the  import  of  which  is  consistent 
with  the  foregoing,  and  which  in  substance  recites  that  these  entry- 
men  made  their  own  selections  and  filed  upon  the  land;  that  their 
attitude  toward  the  land  was  that  of  owners,  and  there  is  no  substan- 
tial evidence  of  intent  or  purpose  that  the  land  or  any  part  of  it  was 
taken  for  the  benefit  of  Kenworthy,  or  the  defendant  Investment 
Company.  The  entrymen  controlled  the  land  to  the  exclusion  of  any 
one  else ;  they  exercised  dominion  over  it,  and  went  so  far  as  to  give 
option  sales  to  parties  other  than  these  defendants  Kenworthy  and  the 
Investment  Company. 

The  best  proof  of  the  intent  and  purpose  of  the  parties  to  the  trans- 
actions, and  especially  of  the  defendant  entrymen  themselves,  is  the 
manner  in  which  they  finally  elected  tmder  the  contract  to  and  did 
settle  for  the  water  right  by  giving  their  notes  and  mortgages  upon  the 
tracts,  respectively,  reserving  to  themselves  20  acres,  wiSi  the  water 
right  thereto,  from  the  mortgage. 

There  is  no  intent  or  purpose  shown  on  the  part  of  the  defendants 
Kenworthy  or  the  Investment  Company  to  exercise  any  control  or  do- 
minion over  the  land.  There  is  no  testimony  that  sustains  the  con- 
clusion that  they  wanted  the  land.  They  had  the  water  to  sell,  and 
were  looking  for  purchasers,  as  they  had  a  right  to  do.  The  land  of 
the  plaintiff,  without  water,  is  practically  worthless.  The  water  is  the 
thing  of  real  value.  Certainly  it  is  not  to  the  discredit  of  the  entry- 
men  that  they  were  willing  to  purchase  from  or  to  the  discredit  of  the 
company  or  its  president  to  be  willing  to  sell  the  water  to  these  entry- 
men.  That  the  price  was  reasonable  is  shown  by  the  testimony  of  the 
different  witnesses.    That  the  water  was  worth  what  they  were  agree- 
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ing  to  pay  for  it,  or  what  the  defendant  company  and  its  president 
are  to  have  out  of  it,  is  conceded.  They  have  a  mortgage  upon  140 
acres  of  land,  and  is  it  to  the  discredit  of  the  company  that  it  con- 
ceded to  these  indigent  entrymen  the  advantage  of  20  acres  of  land 
free  and  the  water  right  therefor  free  of  the  lien  of  the  mortgage  ? 
Can  it  be  said  that  there  was  a  fraudulent  intent  and  purpose  to  give 
to  the  defendant  company  an  interest  and  title  to  a  part  of  the  land 
in  the  fact  that  the  entrymen  protected  themselves  against  the  uncer- 
tain!)' of  being  able  to  pay  for  the  water  and  thus  losing  the  whole  of 
the  land,  if  the  mortgage  covered  it?  We  think  rather  that  it  is  to 
the  credit  of  this  water  company  that  it  was  willing  to  sell  its  valuable 
right  to  these  indigent  entrymen  and  take  as  their  security  a  mort- 
gage upon  the  140  acres  and  the  water  right  thereto. 

It  is  suggested  that  the  giving  of  the  mortgage  to  secure  the  notes, 
after  the  final  proof,  was  an  attempt  to  evade  the  statute,  and,  taken 
t(^ther  with  the  contracts,  shows  the  original  intent  of  the  parties  to 
violate  the  good- faith  and  nonalienation  provisions  of  the  statute. 
With  this  we  cannot  agree.  On  the  other  hand,  we  think  it  demon- 
strates the  fairness  of  the  Investment  Company  and  Kenworthy.  It 
emphasizes  the  right  of  these  entrymen  to  elect  to  give  no  security, 
but  the  mortgage,  for  the  entire  amount  due  upon  the  water  con- 
tracts. The  plain  terms  of  these  contracts,  with  all  of  the  facts  and 
circumstances  attending  the  transactions,  including  from  the  first 
knowledge  that  the  entrymen  had  that  there  were  lands  there  upon 
which  they  could  file,  down  to  the  final  act  of  the  giving  of  the  note 
and  mortgage  to  secure  the  same ;  all  unite  in  establishing  the  simple 
situation  of  the  defendant  company  and  its  president,  Kenworthy, 
having  water  for  sale,  with  a  right  and  a  desire  to  sell  the  same,  and 
the  entryman  in  a  perfectly  legitimate,  honorable  way  taking  advan- 
tage of  the  opportunity,  being  treated  with  the  utmost  fairness,  finally 
closing  the  transaction  of  the  purchase  of  the  water  right  by  giving 
the  note  and  mortgage  after  final  proof — ^all  consistent  with  his  rights 
as  an  entryman,  and  in  entire  harmony  with  the  provisions  of  the  Pre- 
emption Law  under  which  the  entry  was  made. 

Finally,  the  plaintiflF  insists  that  there  is  a  conflict  in  the  statements 
of  the  different  witnesses  that  cannot  be  reconciled  with  the  honesty 
of  the  transaction.  Admitting  that  inferences  might  be  drawn  from 
some  of  the  evidence,  some  of  the  facts  and  circumstances  in  the  case, 
that  would  indicate  an  intent  and  purpose  to  violate  this  provision 
of  the  Pre-emption  Law,  the  position  of  the  trial  court  becomes  es- 
pecially important.  After  seeing,  personally,  the  witnesses,  observing 
their  demeanor  upon  the  witness  stand,  having  an  opportunity  to 
judge  of  the  character  and  stability  of  the  men,  he  finds : 

These  gentlemen  impressed  me  as  honest  men,  as  substantial  citizens. 
•  •  ♦  The  men  did  not  hesitate  to  tell  the  whole  story — ^both  the  entrymen 
and  Mr.  Kenworthy.    I  think  it  was  an  honest  transaction." 

The  record  discloses  substantial  evidence  to  sustain  the  findings 
of  the  trial  court,  and  we  find  no  obvious  error  in  the  application  of 
the  law  or  mistake  in  the  consideration  of  the  facts. 

The  judgment  of  the  trial  court  is  affirmed. 
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<258  Fed.  106) 

MONTE  RICO  Mm.  &  MILL.  CO.  et  aL  v.  FLEMING  6t  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    AprU  28,  1919.) 

No.  6037. 

1.  AcnoNB  ^=s>50(2) — Joinder. 

Minority  stockholders,  who  asserted  that  they  had  been  induced  to  pur- 
chase their  shares  through  the  fraud  of  the  promoter  of  the  corporation, 
cannot  join  actions  personal  to  them  with  actions  against  the  majority 
shareholders  on  which  the  corporation  alone  could  sue. 

2.  COBPOBATIONS    «=S>320(13)— ACTIONS    BT   MlNOKITY    STOCKHOLDERS — InJTTWC- 

noN. 

In  a  suit  by  minority  stockholders  against  the  corporation  officers  and 
others  for  an  accounting  for  corporate  funds  that  came  into  the  hands  of 
individual  defendants  and  for  cancellation  of  corporate  obligation  and 
mortgages  on  the  ground  that  they  were  tak^i  fraudulently  and  with- 
out consideration,  an  order  temporarily  enjoining  foreclosure  or  dis- 
position of  the  mortgages  Is  proper. 

3.  Corporations  ^s»320(13) — ^Actions  bt  Shareholders — Relief. 

Where  there  was  no  contention  that  a  corporation  was  not  legally  or- 
ganized, or  that  it  was  insolvent,  held  that,  in  a  suit  by  minority  share- 
holders for  cancellation  of  corporate  obligations  and  mortgages  on  the 
ground  that  they  were  taken  fraudulently  and  without  consideraticm, 
the  complete  stoppage  of  corporate  affairs  is  unnecessary,  and  a  decree  en- 
joining foreclosure  or  disposition  of  the  mortgages  should  not  enjoin  the 
corporation  from  employing  any  person  on  a  salary  other  than  a  watdi- 
man :   thus  stopping  all  corporate  affairs. 

4.  Corporations  «=s>320(13) — Stockholders— Rights  op. 

The  right  of  a  stockholder  to  sell  his  stock  is  one  of  the  commonest  in- 
cidents, and  such  disposition  should  not  be  enjoined  in  a  suit  by  minority 
shareholders  against  the  promoter  and  organizer  of  the  corporation  who 
it  claimed  misrepresented  the  number  of  shares  he  received,  etc,  where  it 
did  not  appear  that  the  promoter  was  not  the  owner  of  the  shares  with  all 
lawful  rights  implied  by  such  ownership. 

5.  Corporations  ^=»320(13)— Books — Inspections. 

In  a  suit  by  minority  stockholders  who  were  denied  access  to  the  cor- 
porate books,  an  order  providing  that  they  should  be  allowed  access  to 
the  books  is  sufficient  in  the  first  instance,  and  the  books  of  the  corpora- 
tion should  not  be  ordered  by  mandatory  injunction  to  be  deposited  in 
court  for  inspection  of  the  parties. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Mexico ;  Colin  Neblett,  Judge. 

Bill  by  Thurston  W.  Fleming  and  others  against  the  Monte  Rico 
Mining  &  Milling  Company  and  others.  From  an  order  granting  an 
injunction,  etc.,  defendants  appeal.  Order  modified,  and,  as  modified, 
affirmed. 

Lawrence  R.  Boyd,  of  Ljmchburg,  Va.  (A.  W.  Momingstar  and  E. 
H.  Mitchell,  both  of  Lordsburg,  N.  M.,  on  the  brief),  for  appellants, 

W.  C.  Reid,  of  Albuquerque,  N.  M.  (J.  M.  Hervey  and  E.  C.  Iden, 
both  of  Rosewdl,  N.  M.,  on  the  brief),  for  appellees. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

HOOK,  Circuit  Judge.  Certain  minority  stockholders  of  the  Monte 
Rico  Mining  &  Milling  Company  sued  the  company,  its  officers,  its 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Dlsests  ft  Indexes 
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majority  stockholders,  and  others,  for  a  receiver,  an  injunction,  and 
an  accounting.  This  appeal  by  defendants  is  from  an  order  granting 
an  interlocutory  injunction  and  other  temporary  relief. 

The  company  was  organized  by  defendant  Lawrence  R.  Boyd,  his 
father  and  another,  under  the  laws  of  Arizona,  with  an  authorized 
aq)ital  of  500,000  shares  of  the  par  value  of  one  dollar  each.  At 
the  first  meeting  of  the  incorporators,  a  board  of  directors  was  chosen, 
and  on  the  same  day  Boyd  proposed  to  sell  to  the  company  certain 
mining  claims  in  New  Mexico  in  consideration  of  its  entire  capital 
stock;  he  to  donate  to  the  company  200,000  shares  thereof  for  its 
treasury.  The  proposition  was  accepted  and  carried  out,  and  the  rec- 
ords of  the  company  showed  the  transaction.  The  idea  was  to  make 
all  of  the  stock  fully  paid  and  to  use  the  shares  in  the  treasury  to  raise 
funds  for  development. 

[1]  The  plaintiff  stockholders  acquired  treasury  shares  sold  by  an 
agent  employed  by  the  company  for  that  purpose.  Part  of  the  causes 
of  action  stated  in  the  complaint  are  based  upon  alleged  fraudulent 
representations,  by  Boyd  personally,  to  induce  the  sale  of  the  stock 
to  them.  It  is  averred  that  he  represented  that  he  had  retained  but 
100,000  shares,  that  the  remaining  400,000  were  in  the  treasury,  and 
that  he  (Boyd)  was  to  serve  as  president  without  salary;  that  Boyd 
transferred  the  300,000  shares  retained  by  him  to  his  wife  and  his 
father  without  consideration  and  to  deceive  and  defraud  creditors; 
that  he  caused  dummy  directors  to  be  elected  and  irregular  meetings 
of  the  stockholders  and  directors  to  be  held ;  that  of  $40,000  or  more 
received  from  ssdes  of  treasury  stock  he  converted  over  $25,000  to  his 
own  use  and  refused  to  account  for  it ;  that  the  plaintiffs  were  denied 
the  right  to  inspect  the  books  and  records  of  the  company ;  that  Boyd 
fraudulently  caused  the  execution  to  himself  and  his  brother  of  obli- 
gations of  the  company  and  mortgages  securing  them  upon  all  its 
property  without  consideration;  and  that  they  were  about  to  enforce 
them,  etc.  Without  attempting  to  recite  all  the  averments  of  the 
voluminous  complaint,  it  is  quite  apparent  that  it  proceeds  upon  the 
erroneous  assumption  that  all  controversies  growing  out  of  the  or- 
ganization and  operations  of  the  company  and  also  individual  dealings 
in  its  stock  may  be  determined  in  a  single  suit.  Plaintiffs  have  joined 
causes  of  action  against  Boyd  personal  to  themselves  with  causes  of 
action  tfiat  are  enforceable  only  by  or  on  behalf  of  the  corporation. 
Upon  motion  of  defendants,  the  trial  court  dismissed  three  paragraphs 
of  the  complaint  relating  to  the  sale  of  the  mining  claims  by  Boyd  for 
the  entire  capital  stock,  his  donation  of  200,000  shares  to  the  treasury 
of  the  company,  and  his  alleged  fraudulent  representations  to  induce 
the  stock  purchases  by  the  plaintiffs.  Aside  from  irrelevant  aver- 
ments, what  remained  were  causes  of  action  in  the  company  which  are 
properly  assertable  by  stockholders  in  its  behalf  upon  compliance  with 
the  conditions  prescribed  by  Equity  Rule  27  (198  Fed.  xxv,  115  C.  C. 
A.  xxv).  The  order  of  the  trial  court  appealed  from  may  be  briefly 
stated  as  follows :  It  denied  the  application  for  a  receiver,  but  in  lieu 
thereof,  upon  the  giving  of  a  bond  by  plaintiffs,  enjoined  the  com- 
pany, its  oflScers  and  agents,  from  transacting  any  corporate  business, 
and  required  it  to  deposit  aJl  its  books,  papers,  and  records  with  the 
169  CO  JL— 13 
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clerk  of  the  court  for  inspection  by  the  parties.  It  enjoined  Boyd  and 
his  wife  from  disposing  of  the  stock  standing  in  their  names  upon  the 
company  books,  and,  in  the  case  of  the  former,  also  the  stock  belongii^ 
to  him  but  appearing  in  the  names  of  others.  It  enjoined  Boyd  and 
his  brother  from  foreclosing  or  disposing  of  the  mortgages  §iven  by 
the  company;  and  it  enjoined  the  company  from  employing  any 
person  upon  a  salary  other  than  a  watchman  with  compensation  not 
to  exceed  $50  per  month. 

[2,  3]  Reduced  to  its  proper  dimensions,  the  suit  is  by  stockholders 
for  and  on  behalf  of  their  corporation :  First,  for  an  accounting  of 
corporate  funds  that  came  into  the  hands  of  individual  defendsmts; 
and,  second,  for  cancellation  of  company  obligations  and  mortgages 
on  the  ground  that  they  were  taken  fraudulently  and  without  consid- 
eration. A  recasting  of  the  complaint  with  a  clear  observance  of  the 
equity  rules  would  be  helpful.  In  the  above  view,  the  order  temporari- 
ly enjoining  foreclosure  or  disposition  of  the  mortgages  is  right ;  but 
we  think  the  balance  of  the  order  appealed  from  should  be  vacated. 
There  is  no  contention  that  the  company  was  not  legally  organized  and 
is  not  still  an  existing  corporation  with  present  corporate  capacities. 
Nor  is  it  charged  that  the  company  is  insolvent.  Moreover,  this  is 
not  a  suit  for  winding  up  its  affairs.  A  complete  stoppage  of  its  opera- 
tions is  not  a  requisite  remedy  for  the  wrongs  in  issue. 

[4,  5]  Again,  with  the  dismissal  of  the  three  paragraphs  of  the 
complaint  it  cannot  be  said  that  Boyd  did  not  become  the  owner  of 
300,000  of  the  500,000  shares  of  the  stock  of  the  company  with  all  the 
lawful  rights  implied  by  such  ownership.  The  right  of  a  stockholder 
to  sell  and  transfer  his  stock  is  one  of  the  commonest  incidents.  The 
consideration  of  the  transfer  may  be  attacked  in  a  proper  proceeding 
by  creditors  sufficiently  equipped,  but  the  conditions  are  not  present 
here.  Again,  those  who  hold  the  300,000  shares  of  stock  issued  to 
Boyd  for  the  mining  claims  are  obviously  majority  stockholders.  Their 
powers  over  the  affairs  of  their  corporation  and  the  limitations  upon 
those  powers  are  too  familiar  for  recital  here.  It  may  be  said,  how- 
ever, that  unless  otherwise  prescribed  by  statute  any  stockholder  has 
the  right  to  inspect  the  books  of  the  corporation  of  which  he  is  a  mem- 
ber, for  proper  purposes  and  under  reasonable  regulations  as  to  time 
and  place.  A  denial  of  the  right  necessarily  implfes  a  remedy,  and  in 
Guthrie  v.  Harkness,"  199  U.  S.  148,  26  Sup.  Ct.  4,  50  L.  Ed.  130,  4 
Ann.  Cas.  433,  a  judgment  was  entered. requiring  defendants  to  permit 
inspection  by  plaintiff.  If  a  case  might  be  so  extreme  as  to  justify 
a  court  in  impounding  the  books  of  a  going  corporation  to  enforce  the 
right  of  inspection,  which  we  do  not  decide,  we  do  not  think  the  one 
at  bar  reached  that  stage.  An  ordinary  order  would  doubtless  prove 
sufficient,  or,  if  not,  a  mandatory  injunction. 

The  order  appealed  from  is  modified  by  vacating  the  several  parts 
thereof  excepting  that  enjoining  the  disposition  or  foreclosure  of  the 
mortgages  given  by  the  defendant  company  to  individual  defendants, 
and  as  so  modified  it  is  affirmed* 
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NATrONAL  MBTAI.  EDOB  BOX  CO.  v.  AGOSTINI 
(Circuit  Court  o(  Appeate,  Second  Clrcntt.    April  16.  1919.) 
No.  104. 
MtwwoB  ♦=»61-CoNDmoN  or  Pbqoses-Cabe  as  to  Tbespabsebs-Chil. 

i^^^^^m^^^^l^^^^ilZ^^'  negligence  In  not  maintaining  a 
It  owned.  Which  i^^  i?^»w""j'  «  «»adway  alongside,  both  of  which 
Who.  When  Playing  ^^eUnwoV"'"  ^'^^  ^"^^  *'  *  ^^^^  A^e  yea™  old. 
fendant.  threw  rftlA  uwn  ttl^^',"*^'"  customary  and  known  to  de^ 
the  ice,  and  while  atteSJ^n  ^i'S  the  canal,  and  again  Into  a  hole  In 
evidence  that  chUdr^^?«^  recover  It  was  drowned;  there  being  no 
^  uu«  cnudren  played  on  the  Ice  with  defendant's  knowledge 

of  VemI"onV°  ^'^  ^'^'"^  ^^"""^  °f  the  United  States  for  the  District 

shetti,2^ns?^e\Sjl!^lAv^^P?J'?''  administrator  of  Livio  France- 
Pl^tiff^d^dX^dirbl^,:^:^??^!^^^^^^^^  judgment  for 

««ro.1^ton\KSl?T''?r'  ^*-  (^°^^t  C.  Bacon,  of  Brattle- 
Robert  E  mLi       -l'  t*"^  plaintiff  in  error. 
B^T    w.^^'  °^  ^«^gtO".  Vt.,  for  defendant  in  error. 
Before  WARD,  ROGERS,  and  MANTON.  Circuit  Judges. 

tativf  ^'JSSv^^f  "5  Jfdgf •    The  defendant  in  error,  in  his  represen- 

2839.  2840;  of  the  Ve^nnlTK',>'c°"«^''*  ^''  ^^''°«  ""d"  sections 

>oss  to  the  next  of  IdnT?.,  ^""'5  ^*\tutes.  to  recover  for  pecuniary 

^-    It  is  cSm?d  hU  t.l''  decedent  because  of  his  death  bVdrown- 

%£^%-ce'rth'%aff°^  e'Jr  ''•  ^'^''  -^«  --<^through 

Readsboro    Vt*'"'"^n  ^.^'II!!^*^  f""^  maintained  a  manufacturing  plant  at 

»  artificial  open  dUch  0^''°°,  tH':^'*^'  '*  ^^"^^^  ^nd  maintained 

and  which  wTs  made  m^  .?— •.^^^'?  **^  fi"«<^  ^'t»^  ^°^^^S  water 

the  westerlj  baS  of  ^hU      '"  /*'  *?!?'!"?'•    ^^  maintained  a  road  on 

for  years  prior  to  the  d^v  J         '.^•''^^1^'^  ^"^"^  "^^^  ^^^  the  public 

bet^^een  the  SnS  ^dZ  l"  "^h^^'t?"-  ,  ^^""''^  ^^^  "«  Carrier  or  fence 

the  Deerfield^^er    wh?^  fl.f  "*•  -^^^  P'ant  was  on  the  easterly  side  of 

estimated  to  £  bL't^ifo?^'^'  !,"  ?^"therly  direction.    The  canal. 

somewhat  Sst  of  thTt^     ^  f""^  ^'^^  ^^^^t  '"  length,  was  located 

river  fn,m?dam  i?ro«fi['  ^^  *''*''l^^^  '"  *  ^'^«^t'0"  Pa^llel  to  the 

works  of  the^t J^^ti^V^'T ""?  ^"^  T'"*'''  '">  ^he  penstock  or  head- 

veyed  the  ^ItZ^nE^^AlA^i^i"^.^''  ^^'^t^^y  «"  *e  south.    It  con- 

The  rc^dZT^^n^uIZ.^^-^"'  i°  '^"^  P""^tock  or  head  works. 

Both  To^dXLZtA  1      ^^^*  "^'^^  and  the  canal  about  50  feet  wide 

wagW  From  th^  r^H  *°  transport  logs  to  the  plant  on  sleighs  and 
sto^e  Defi^dSiV  i^^^^'  ^°^^^."?  '^"'"P*^^  »nto  the  canal  for 
highway  T^^~  ™  V"°''  fo^^^^ded  the  roadway  was  not  a  public 
hou^  ^„  ^^"^^  ^*?^^  ^'^l'^^  between  the  canal  and  the  river  These 
^gUfg^^were  approximately  parallel  to  the  canal  and  the  madway  on 

teJw  ott^r  c-  .^  ..„».  topto  ft  KBY-NUMBBB  to  .U  lUy-Numb^  Di«..U  ft  Ind.x,. 
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the  canal  embankment.  The  decedent  lived  in  the  fourth  house 
frcMn  the  north  end  of  the  row  of  houses.  The  houses  fronted  east 
toward  the  canal.  There  was  a  public  highway  between  the  front  row 
of  houses  and  the  canal  embankment,  which  extended  from  the  last 
house  toward  the  south,  and  past  the  house  where  the  decedent  lived. 
There  was  a  footpath  from  the  roadway  down  to  the  seventh  house 
in  the  row,  which  had  been  used  habitually  by  the  residents  of  these 
houses. 

Prior  to  the  repair  to  the  roadway  on  the  bank  of  the  canal,  made 
by  the  plaintiff  in  error,  there  was  a  fence  consisting  of  four  strands 
of  wire  between  the  roadway  and  the  canal,  but  on  the  day  of  the  ac- 
cident, as  stated  above,  there  was  no  barrier  or  fence.  On  the  day  of 
the  casualty,  water  was  nmning  in  the  canal,  but  there  was  some  ice 
over  the  top,  with  two  or  three  holes  therein.  The  decedent,  a  boy  five 
years  of  age,  was  playing  a  game  with  a  stick  sharpened  at  one  end 
and  called  a  "nipsie."  While  located  on  the  side  of  the  roadway  fur- 
thest from  the  canal,  he  threw  his  nipsie  out  on  the  ice  on  the  canal  ; 
he  then  went  down  to  the  canal  bank  onto  the  ice,  picked  up  his  nipsie 
from  the  ice,  and  threw  it  into  the  water  in  a  hole  in  the  ice,  and, 
while  trying  to  get  the  "nipsie"  out  of  the  water,  fell  in  and  was 
drowned. 

It  appeared,  further,  that  for  years  prior  people  habitually  crossed 
the  roadway  down  the  bank  of  the  canal,  and  some  walked  along  the 
roadway.  Children,  including  the  decedent,  frequently  played  in  the 
roadway  near  the  canal,  and  plaintiff  in  error's  foreman  knew  of 
such  practice.  Liability  is  sought  to  be  imposed  upon  the  theory 
that  the  canal  was  attractive  to  young  children,  and  that  they  had, 
with  the  knowledge  of  the  superintendent,  been  habitually  pla)ring 
about  the  canal.  The  court  submitted  the  issue  to  the  jury,  permit- 
ting it  to  find  the  plaintiff  in  error  negligent  in  not  erecting  bars 
along  the  banks  of  its  canal,  so  that  young  children  living  in  that 
vicinity,  and  who  it  knew  were  accustomed  to  travel  or  play  on  the 
banks  of  the  canal,  would  not  get  in  and  drown. 

There  was  no  evidence  of  an  express  invitation.  Defendant  in  er- 
ror relies  upon  an  implied  invitation,  because  the  premises  were  an 
attractive  place  for  children. 

The  exception  to  the  rule  of  law  that  the  landowner  is  not  respon- 
sible for  injuries  except  when  occurring  through  willful  fault  or  con- 
duct toward  persons,  upon  his  premises,  who  come  there  without  per- 
mission, is  found  in  the  so-called  attractive  nuisance  cases.  Railroad 
Co.  V.  Stout  (17  Wall.)  84  U.  S.  654,  21  L.  Ed.  745;  Union  Pacific 
V.  McDonald,  152  U.  S.  262,  14  Sup.  Ct.  619,  38  L.  Ed.  434. 

This  doctrine  has  fotmd  approval  in  the  federal  courts  and,  since 
this  action  was  tried  in  the  federal  court,  the  rule  prevailing  there, 
rather  than  the  rule  prevailing  in  the  Vermont  state  court,  will  be  adopt- 
ed. The  Vermont  courts  have  refused  to  follow  .the  doctrine  of  the 
"turntable"  cases. 

While  the  frequent  use  of  the  roadway  by  nearby  residents  and 
workers  in  the  factory  might  be  said  to  constitute  an  invitation  for 
the  public  generally  to  use  the  roadway,  still  this  did  not  constitute 
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a  license  by  invitation  for  them  to  go  into  the  water  or  upon  the  ice 
of  the  canal.  The  decedent,  on  the  occasion  in  question,  was  not  at- 
tracted in  play  to  the  canaL  He  intentionally  left  the  roadway,  seek- 
ing to  recover  his  "nipsie,"  after  having  thrown  it  upon  the  ice.  After 
picking  it  up,  he  threw  it  again  into  a  hole  in  the  ice,  and,  while  trying 
to  recover  it,  fell  in.  While  there  is  abundant  evidence  indicating  a 
frequent  use  of  the  roadway,  there  is  no  evidence  that  children  played 
on  rtie  ice  on  the  canal  with  or  without  the  knowledge  of  the  plaintiff 
in  error.  The  theory  of  liability  imposed  in  the  so-called  "turntable" 
cases  and  persons  who  are  invitees  upon  private  property,  is  that  as  to 
such  persons  the  owners  are  required  to  keep  the  premises  in  reason- 
ably safe  condition.  New  York  Co.  v.  Pusey,  211  Fed.  622,  129  C. 
C.  A.  88.  Attractiveness  of  the  road  or  invitation  to  play  thereon  can- 
not be  said  to  include  the  canal. 

The  decedent  was  not  moved  by  temptation,  if  any,  offered  by  the 
ice  upon  the  canal  or  its  attractiveness  to  play  thereon,  but  by  his  wish 
to  recover  his  "nipsie."  Therefore  we  need  not  consider  what  effect 
might  be  g^ven  to  a  situation  where  children  have  played  in  the  neigh- 
borhood or  upon  the  canal  and  without  objection  from  the  plaintiff  in 
error,  or  occasions  when  they  have  sometimes  been  ordered  away. 
Temptation  to  play  is  not  an  invitation.  Erie  R.  Co.  v.  Hilt,  247  U.  S. 
101,  38  Sup.  Ct.  435,  62  L.  Ed.  1003.  The  temptation,  on  this  occasion, 
to  leave  his  place  of  play,  and  to  run  out  upon  the  ice  upon  the  canal  to 
recover  his  plaything,  can  in  no  sense  be  said  to  be  either  due  to  an 
invitation  or  a  nuisance  which  attracted  children. 

We  are  of  opinion  that  there  was  no  obligation  requiring  plaintiff  in 
error  to  fence  the  canal,  and  therefore  failure  so  to  do  would  not  be 
a  basis  upon  which  to  predicate  negligence.  We  therefore  think  the 
court  erred  in  refusing  to  direct  a  verdict  as  requested,  to  which  ex- 
ception was  duly  taken. 

Judgment  reversed. 

(258  Fed.  Ill) 

NElW  YORK  CENT.  E.  CO.  T.  LLOTD. 

(drcnit  Court  of  Ai»peals,  Second  Circuit    April  16,  1019.) 

No.  191. 

Appeal  and  Ebbob  ^=91066 — Questions  it>B  Juvr— Submission  of  Issue 
Unsuppobtbd  bt  Evidence. 

In  action  for  deatb  of  passenger,  killed  when  train  started  suddenly 
while  he  was  alighting  at  a  dark  station,  submission  to  Jury  of  question 
of  defendant's  negligence  in  falling  to  provide  sufficient  train  crew  with 
other  issues  held  prejudicial  error,  where  there  was  no  evidence  of  such 
insufficiency  and  a  general  verdict  for  plaintiff  was  returned. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  by  Mary  P.  Lloyd,  as  administratrix  of  Victor  C.  Lloyd, 
agamst  the  New  York  Central  Railroad  Company.  Judgment  for 
plaintiflF,  and  defendant  brings  error.    Reversed. 
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Alexander  S.  Lyman,  of  New  York  City  (William  Mann,  of  New 
York  City,  of  coimsel),  for  plaintiff  in  error. 

Gormly  J.  Sproull  and  Hugh  M.  Harmer,  both  of  New  York  City, 
for  defendant  in  error. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

MANTON,  Circuit  Judge.  On  December  6, 1917,  the  deceased,  Vic- 
tor C.  Lloyd,  was  a  passenger  on  plaintiff  in  error's  train,  and  intended 
to  alight  at  its  station  at  Little  Ferry,  N.  J.  The  plaintiff  in  error 
leases  the  West  Shore  Railroad  Company  and  maintains  this  station. 
When  the  train  approached  the  station,  the  deceased  got  up,  waited 
inside  the  car  until  it  came  to  a  stop,  and  then  went  out  on  the  plat- 
form. When  the  deceased  reached  the  platform,  there  were  other 
people  attempting  to  alight  therefrom.  He  proceeded  to  the  lower 
step  while  the  car  was  at  a  standstill,  and  when  about  to  step  on  the 
station  platform,  holding  the  rail  of  the  car  with  his  right  hand  and 
a  bundle  with  his  left,  the  car  started  forward,  causing  him  to  be  swung 
around  and  fall  to  the  platform,  and  roll  between  the  platform  and  the 
wheels  of  the  train. 

The  witness  who  described  the  movement  of  the  car  said  it  started 
with  a  jerk  and  that  he  was  thus  swung.  The  train,  after  proceeding 
a  short  distance>  stopped.  Some  20  or  25  passengers  alighted  from 
the  train.  At  the  place  where  the  deceased  attempted  to  alight,  the 
platform. was  dark  and  the  station  was  not  lighted.  There  was  no 
brakeman  on  the  platform  of  the  car  from  which  the  deceased  alighted, 
nor  was  there  upon  the  station  platform  at  the  place  of  the  accident. 
The  crew  consisted  of  two  trainmen,  a  baggageman,  and  the  conduc- 
tor, and  the  conductor  says  it  was  a  full  crew.  There  were  six  cars 
on  the  train,  all  of  which  carried  passengers.  Each  car  was  approxi- 
mately 55  feet  in  length.  The  conductor  says  the  car  was  started 
forward,  at  the  time  of  the  accident  to  the  deceased,  in  response  to  his 
signal,  which  he  in  turn  received  from  a  brakeman  in  the  rear. 

The  evidence  presented  a  question  of  fact  as  to  whether  or  not  those 
in  charge  of  the  train  were  negligent  in  failing  to  give  the  deceased 
a  reasonable  opportunity  to  alight  from  the  car  before  starting  it  for- 
ward in  response  to  the  signal  given  by  the  conductor. 

The  District  Judge  submitted  four  questions  of  fact  to  the  jury, 
upon  which  there  might  be  predicated  negligence  on  the  part  of  the 
employes  in  charge  of  the  train.  The  first  was  the  failure  of  the 
plaintiff  in  error,  in  its  duty  to  the  deceased,  in  not  stopping  a  suffi- 
cient length  of  time  at  the  station  at  Little  Ferry  to  permit  passengers 
to  alight;  second,  to  predicate  negligence  upon  the  failure  to  suffi- 
ciently light  the  platform  where  the  passengers,  including  the  deceas- 
ed, were  attempting  to  alight  from  the  cars;  third,  to  predicate  neg- 
ligence in  starting  the  train  in  an  improper  and  negligent  manner,  by 
a  jerk  and  sudden  start,  causing  the  deceased  to  be  thrown  from  the 
platform  of  the  car,  down  between  the  station  platform  and  the  trucks 
or  steps  of  the  passing  train,  with  which  he  came  in  collision  and 
caused  his  death ;  and,  fourth,  that  there  was  not  a  sufficient  crew — 
"that  the  crew  was  inadequate  for  that  train,  carrying  that  number 
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of  people,  and  there  should  have  been  provided  by  the  defendant  com- 
pany more  brakemen  or  flagmen  stationed  alone  on  the  train,  so  as  to 
advise  passengers,  and  see  that  passengers  had  time  and  opportunity 
for  alighting  before  starting  the  train." 

The  verdict  of  the  jury  was  a  general  one,  and  it  is  therefore  not 
known  whether  the  jury  found  the  plaintiflE  in  error  negligent  in  respect 
of  all  the  claims  of  negligence  submitted  to  them,  or  any  one  or  sev- 
eral of  them.  There  was  no  evidence  adduced  in  behalf  of  the  de- 
fendant in  error,  indicating  that  it  was  the  custom  or  practice  upon 
railroads  of  like  character,  engaged  in  passenger  service,  to  provide 
more  than  a  conductor,  baggageman,  and  two  trainmen  for  six-car 
trains.  On  the  other  hand,  the  evidence  of  the  plaintiff  in  error  indi- 
cated that  this  was  a  full  crew,  and  that  a  crew  of  this  kind  was  cus- 
tomarily used  in  such  service.    The  court  charged  the  jury : 

"Again  as  to  the  lack  of  sufficient  care:  RaUroad  companies  have  not  got  to 
hire  a  man  for  each  platform.  I  don't  think  any  of  them  do  that,  and  you 
would  measure  the  requirements  of  this  railroad  company  according  to  what 
other  railroad  companies  do.  According  to  the  standard  adopted  by  compa- 
nies that  use  reasonable  care  for  the  safety  of  their  passengers.  This  com- 
pany would  be  only  required  to  carry  such  a  number  of  train  crew  as  ordi- 
narily would  be  safe  in  watching  at  one  end  of  the  train  to  another,  and  giv- 
ing the  signals  that  passengers  were  all  on  or  all  off,  and  that  it  was  safe  to 
start  So,  if  they  had  such  a  number,  that  would  be  sufficient;  but  if  you 
find  that  there  was  an  inadequate  and  insufficient  number  to  safely  look  after 
the  boarding  or  alighting  of  passengers,  then  the  defendant  might  be  respon* 
slble  in  that  respect  for  this  man's  death." 

To  this  counsel  for  the  railroad  company  excepted  in  the  following 
language: 

"I  would  like  to  take  an  exception  to  your  honor's  ruUng  with  respect  to 
&e  number  of  employ^  on  the  train  and  submitting  to  the  Jury  the  question 
of  whether  or  not  the  defendant  was  negligent  in  not  having  more  employ^ 
on  that  train. 

*The  Court:  I  think  it  is  a  question  of  fact,  in  view  of  all  the  testimony, 
of  what  was  the  proper  number  of  the  crew. 

"Counsel:  It  seems  to  me  that  there  is  no  testimony  to  the  contrary  that 
there  was  a  full  crew  on  that  train.    I  don't  recaU  any. 

"Tbe  Court:  But  there  is  testimony  as  to  where  these  men  were,  and 
whether  they  could  have  seen  and  properly  safeguarded  passengers  in  aUght- 
ing,  and  whether  the  defendant  was  required,  or  not,  to  carry  more  crew  for 
the  train  under  the  circumstances  of  this  particular  road,  of  carrying  such  a 
number  of  passengers  and  dropping  them  in  such  quantities  in  diflferent  plac- 
es, and  whether  or  not  there  would  be  Imposed  on  the  railroad  company  the 
duty  of  carrying  a  crew  of  several  people,  so  as  to  safeguard  the  passenger 
trains  at  such  stations  as  this  one. 

"Counsel:   I  take  an  exception." 

The  difficulty  with  the  position  of  the  defendant  in  error  is  that  there 
was  no  evidence  indicating  negligence  in  the  failure  to  provide  a  larger 
number  as  a  crew  of  the  train.  There  was  no  showing  of  the  custom 
or  practice  to  be  other  than  that  which  prevailed  on  the  night  in  ques- 
tion in  the  handling  of  this  train.  In  the  absence  of  some  such  evi- 
dence, we  think  it  was  error  to  permit  the  jury  to  exercise  their  own 
unaided  judgment  as  to  whether  or  not  the  crew  was  sufficient.    D., 
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L.  &  W.  Co.  V.  Donahue,  238  Fed.  770,  151  C.  C.  A.  620;  N.  Y.  Cto- 
tral  Co.  V.  Banker,  224  Fed.  351,  140  C.  C.  A.  37. 

We  think  this  error  involved  a  substantial  right  of  the  plaintiff  in 
error  and  requires  a  reversal  of  the  judgment  appealed  from. 

Judgment  reversed 


(268  Fed.  U4) 

THE  BfAHANOT. 

(Circuit  Ckmrt  of  Appeals,  Second  Circuit    April  16,  1919.) 

No.  225. 

(Collision  ^=996 — ^Boat  Ltino  in  Slip— Tug  with  Tow. 

Evidence  held  to  sustain  the  claim  of  libelant  that  respondent  tug  or 
her  1;ow,  which  she  was  maneuvering  into  place  in  a  slip,  came  into  colli- 
sion with  libelant's  canal  boat,  which  was  being  discharged  on  a  pier  in 
the  sUp. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Suit  in  admiralty  for  collision  by  Willis  E.  Benham  against  the 
steam  tug  Mahanoy;  the  Lehigh  Valley  Transportation  Company, 
claimant.    Decree  for  respondent,  and  libelant  appeals.    Reversed. 

Foley  &  Martin,  of  New  York  City  (James  A.  Martin  and  George 
V.  A.  McCloskey,  both  of  New  York  City,  of  counsel),  for  appellant. 

Harrington,  Bigham  &  Englar,  of  New  York  City  (Anthony  V. 
Lynch,  Jr.,  of  New  York  City,  of  counsel),  for  appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

MANTON,  Circuit  Judge.  This  appellant  seeks  to  recover  for 
damages  sustained  by  the  canal  boat  Sarah  E.  Thatcher  while  Ijring 
moored  at  the  south  side  of  the  pier  off  Fifth  street,  Manhattan,  East 
River.  On  December  30,  1916,  the  damage  occurred.  On  that  day, 
between  11  and  12  o'clock  noon,  the  steam  tug  Mahanoy  and  her  tow, 
the  barge  J.  J.  Humphrey,  came  into  the  slip.  The  barge  was  landed 
outside  of  some  boats  close  by  at  the  bulkhead.  A  question  of  fact 
is  presented  as  to  whether  or  not  a  collision  occurred  between  this 
tow  and  the  Thatcher.  The  District  Judge,  in  an  opinion  delivered 
orally,  dismissed  the  libel  and  stated: 

"I  am  unable  to  reach  a  conclusion  upon  the  preponderance  of  the  evidence, 
and  therefore  hold  that  the  libelant  has  not  sustained  the  burden  of  provuig 
damage  by  the  fault  of  this  tug." 

We  fully  recognize  the  rule,  often  enunciated  in  this  court,  that  the 
trial  judge,  in  admiralty,  has  the  advantage  of  seeing  and  hearing  the 
witnesses,  and  that  this  appellate  court  is  reluctant  to  disturb  his  con- 
clusion on  the  facts.  He  has  the  opportunity  of  seeing  and  hearing 
the  witnesses.  The  W.  H.  Flannery,  249  Fed.  349,  161  C.  C.  A.  357; 
The  Beaver,  253  Fed.  312,  165  C.  C.  A.  94.  But  upon  appeal,  where 
this  court  may  examine  the  weight  of  the  evidence,  we  fed  that  upon 
this  proof  the  libelant  has  borne  5ie  burden  of  proving  damage  as  clalm- 
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cA  We  fed  obliged  thus  to  examine  the  evidence,  since  the  District 
Judge  decided  that  he  was  unable  to  reach  a  conclusion  upon  a  prepon- 
derance of  the  evidence.  In  his  behalf  the  appellant  called  the  steve- 
dore who  had  charge  of  unloading  the  Thatcher,  and  who  testified  that 
between  11  a.  m.  and  12  noon,  there  was  "an  awful  jar,"  which  knocked 
him  and  his  partner  oflE  their  feet  while  they  were  stooping  to  make  up 
a  draft  of  lumber.  After  this,  the  witness  went  half  way  up  the  lad- 
der and  looked  out  of  the  side  of  the  boat  and  saw  the  tug,  which  he 
identified  as  the  Mahanoy,  backing  away.  The  blow  appeared  to  the 
witness  to  come  amidships,  a  point  from  which  the  Mahanoy  was 
backing.  There  was  damage  to  the  planks  at  this  point.  An  employe 
of  the  stevedore  stated  that  "all  of  a  sudden  something  crashed  into 
the  side  of  the  boat  and  knocked  him  over  into  the  other  side."  He, 
too,  saw  the  Mahanoy  backing  away  from  the  Thatcher.  He  stated 
there  were  no  other  boats  moving  alongside.  The  men  on  the  Thatcher 
shouted  to  the  Mahanoy. 

Capt.  Kerwin  of  the  Mahanoy  admits  that  they  called  to  him.  An- 
other longshoreman,  working  on  the  deck,  saw  the  tow  coming  in 
towing  the  canal  boat  and  felt  the  biunp.  He  was  standing  at  amid- 
ships and  the  contact  was  forward  of  him.  He  did  not  know  whether 
it  was  the  tugboat  or  the  coalboat  which  struck.  Another  employe 
of  the  stevedore,  who  was  standing  at  amidships  on  the  deck,  saw  the 
tugboat  and  saw  the  collision,  but  could  not  tell  which  of  the  two 
struck  the  Thatcher. 

The  appellant's  wife  testified  that  she  looked  out  after  the  crash  and 
saw  the  tug  and  her  tow.  She  describes  it  as  an  "awful  crash,"  and 
describes  a  second  bump,  which  was  not  quite  so  bad  as  the  first.  She 
heard  the  man  call  out  to  the  captain  of  the  Mahanoy,  and  saw  the 
Mahanoy's  deckhand  go  on  board  the  Thatcher  to  examine  as  to  the 
damage.  This  deckhand  admitted  that  there  was  damage  to  the  side 
of  the  Thatcher.  The  appellant  testified  that  he  was  not  on  the  boat 
at  the  time  of  the  collision,  but  came  after,  and  saw  a  fresh  break  on 
the  port  side,  about  25  or  30  feet  from  the  bow. 

Opposed  to  this  testimony  is  that  of  Capt.  Kerwin  of  the  Mahanoy, 
who  denied  the  collision,  but  who  admitted  that,  when  he  started  to 
back  out  of  the  slip,  men  on  the  Thatcher  called  to  him  to  look  at 
the  damage  he  had  done  to  her,  and  further  that  they  showed  him  a 
broken  plank  about  10  feet  back  from  the  bow  on  the  port  side.  His 
eacplanation  of  his  maneuvers  and  backing  the  boat  out  is  consistent 
with  the  claim  of  the  appellant  that  a  collision  actually  occurred.  He 
said  that,  when  his  tug  came  into  the  slip,  her  bow  was  pointing  slight- 
ly to  the  southward,  with  her  stem  to  the  northward,  and  stern  a 
little  up  river.  The  Humphrey  put  her  bow  line  on  the  starboard  clip 
of  the  outside  boat,  which  was  a  little  aft  of  the  blow.  After  loosening 
the  stem  line,  he  started  to  back  before  loosening  the  other  lines, 
namely,  the  towing  strap  and  towline.  This  required  his  backing  up 
to  get  the  strap  off.  He  thus  gave  a  swing  of  the  Himiphrey  to  land 
her  alongside  of  the  three  moored  barges. 

Under  these  circumstances,  the  Humphrey  could  come  in  contact 
with  the  Thatcher.    If  the  Hiunphrey's  stem  did  not  at  first  swing 
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along  the  outside  boat,  it  is  fair  to  assume  that  there  was  something 
in  the  way,  and  this  was  probable,  because  the  swing  brought  her  into 
contact  with  the  Mahanoy.  The  master  of  the  Humphrey  testified,  as 
did  Thompson,  the  Mahanoy's  oiler,  that  there  was  "talk  of  an  acci- 
dent" outside  on  the  tug. 

We  think  that  the  testimony  offered  in  behalf  of  the  appellant  was 
sufficiently  strong  evidence  that  a  collision  took  place.  The  surround- 
ing circumstances  and  the  statements  made  by  the  appellee's  witnesses 
in  some  measure  corroborate  the  claim  of  the  appellant.  While  it 
is  true  that  there  is  denial  of  a  collision,  there  is  the  fact  that  a  col- 
lision was  claimed  at  the  time,  and  a  man  was  immediately  sent  on 
board  the  Thatcher  to  make  an  examination  of  the  damage.  What 
caused  the  fresh  break  ?  It  was  proven  that  there  were  no  other  ves- 
sels in  the  vicinity  at  the  time,  or  endeavoring  to  get  in  or  out  of  the 
slip.  There  was  the  crash,  severe  enough  to  cause  the  workmen  to  lose 
their  equilibrium.  We  must  accept  this  as  evidence  which  ordinarily 
should  prevail  over  strictly  negative  evidence.  Stitt  v.  Huidekoper, 
84  U.  S.  (17  WaU.)  385,  21  L.  Ed.  644.  We  are  of  the  opinion  that  the 
appellant  has  sustained  the  burden  upon  him  to  prove  the  claim. 

Decree  reversed. 


(258  S^d.  116) 

CLYDE  LIGHTERAGE  CO.  v.  PENNSYLVANIA  R.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  16,  1919.) 

No.  224. 

Collision  ^=»71(3) — ^Moored  Vessels — Unsafe  Bebth. 

A  barge  moored  by  her  master  without  making  soundings  in  a  slip,  wiUi 
ber  bow  to  a  pier,  and  left  with  no  one  on  board,  lying  over  the  edge  of  a 
sloping  bank  from  which  she  slipped  at  low  tide,  breaking  her  lines,  and 
coming  into  collision  with  another  moored  vessel,  held  fii  fault  for  the 
collision. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Suit  in  admiralty  for  collision  by  the  Clyde  Lighterage  Company 
against  the  Pennsylvania  Railroad  Company.  Decree  for  respondent, 
and  libelant  appeals.    Reversed. 

Foley  &  Martin,  of  New  York  City  (James  A.  Martin  and  George 
V.  A.  McCloskey,  both  of  New  York  City,  of  counsel),  for  appellant. 

Burlingham,  Veeder,  Masten  &  Fearey,  of  New  York  City  (Chaun- 
cey  I.  Clark  and  Frederick  Pennell,  both  of  New  York  City,  of  coun- 
sel), for  appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

M ANTON,  Circuit  Judge.  [1]  On  October  1,  1917,  at  2  a.  m.,  a 
collision  occurred  between  the  respondent's  barge  No.  420  and  the  li- 
belant's steam  lighter  Henry  C  Rowe,  which,  at  the  time,  was  lying  at 
the  end  of  the  pier  of  the  American  Linoleum  Manufacturing  Coni- 
pany  at  Linoleumville,  Staten  Island. 

^s>For  other  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indttxss 
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The  Rowe  was  tied  from  September  29,  1917,  at  about  5 :30  j).  m. 
until  the  time  of  the  collision,  at  this  mooring.  The  water  was  about 
15  feet  deep.  She  lay  with  her  bow  toward  the  south  and  her  stem 
projecting  beyond  the  north  corner  of  the  pier.  On  September  29th 
at  about  7 :45  p.  m.,  the  No.  420  was  moored,  bow  in,  stem  out  on  the 
north  side  of  the  pier  about  15  feet  inside  of  the  pier  end.  The  master 
of  the  No.  420  says  he  made  fast  with  a  4%-inch  bow  line  in  four 
parts,  and  a  4i4-"ich  stern  line  in  two  parts.  He  did  not  touch  his  lines 
from  the  time  he  made  fast  until  after  the  accident.  At  noon  on  Sun- 
day September  30th  he  went  home,  returning  at  7  a.  m.  Monday,  after 
the  accident. 

At  the  time  of  the  collision,  apparently,  there  was  no  one  on  board 
the  No.  420.  She  was  moored  at  the  edge  of  the  shoal  or  bank,  which 
sloped  sharply  into  deep  water  near  the  pier  end;  at  ebb  tide  she 
would  take  the  ground.  At  the  hour  of  collision,  2  a.  m.,  the  tide  was 
ebb,  and  undoubtedly  the  No.  420  slipped  off  the  bank  or  shoal,  which 
consisted  of  a  slippery  blue  clay,  and,  her  lines  not  proving  strong 
enough  to  hold  her,  she  crashed  into  the  stem  of  the  Rowe,  breaking 
the  latter's  side,  upper  deck  guard,  and  mdder,  and  this  gives  rise  to 
this  action. 

The  District  Judge  classified  the  happening  as  an  inevitable  accident 
and  found  that  there  was  no  negligence  proven  and  dismissed  the  libel. 
The  collision,  of  course,  was  not  due  to  an  inevitable  accident,  and  the 
respondent's  advocate  expressly  disclaims  any  such  contention.  The 
Louisiana,  70  U.  S.  (3  Wall.)  164,  18  L.  Ed.  85.  The  District  Judge 
found  that  there  was  no  serious  dispute  in  regard  to  the  actual  facts. 
We  think  the  proof  justified  the  claim  of  the  libelant  that  the  respond- 
ent was  negligent.  The  master  of  the  No.  420,  either  without  knowl- 
edge as  to  the. bottom  or  without  making  soundings,  moored  his  boat 
in  an  unsafe  berth.  The  bottom,  at  10  or  15  feet  from  the  end  of  the 
pier,  is  described  by  the  witnesses  as  a  shoal  with  a  slope  something  of 
about  5  or  8  degrees,  and  then  from  the  shoal  there  is  a  perceptible  drop 
down  about  30  degrees  more  in  a  slimy  blue  clay.  The  District  Judge 
found  the  barge  laid  over  the  edge  of  a  ridge  in  which  there  was*  this 
sharp  descent  into  the  water.  This  is  doubted,  for  it  undoubtedly  lay 
on  the  shoal  and  slipped  off,  causing  the  strain  on  the  lines.  The  mas- 
ter testified  that  he  did  not  know  about  this  bottom  and  that  he  made 
no  soundings  to  ascertain  its  condition.  We  think  it  was  incumbent 
upon  the  master  under  the  circumstances  here  disclosed,  to  have  made 
an  examination  to  ascertain  the  condition  of  the  bottom.  Daly  v.  N. 
Y.  Dock  Co.,  254  Fed.  691,  166  C.  C.  A.  189.  If  the  master  knew  of 
the  condition  of  the  bottom,  it  would  have  been  negligence  to  have 
moored  his  vessel  in  this  unsafe  berth.  Again,  it  appears  that  the  No. 
420  was  not  obliged  to  take  this  berth  because  of  unloading,  for  she 
was  not  to  discharge  the  cargo  there,  and,  in  discharging  her  cargo, 
would  be  obliged  to  take  a  berth  further  from  the  pier  end.  We  think 
the  principle  enunciated  in  Campbell  v.  Penn.  R.  Co.,  85  Fed.  462,  29 
C.  C.  A.  268,  is  controlling  as  to  the  facts  here  involved.  There  a 
collision  occurred  between  a  car  float  and  canal  boats  lying  in  the  same 
slip.  The  court  said: 
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"They  were  bound*  however,  to  exercise  such  care  and  prudence  In  securlnsr 
her  as  the  circumstances  required  and  the  circumstances  in  this  case  required 
a  very  high  degree  of  care  inasmuch  as  she  had  repeatedly  grounded  at  low 
tide,  they  were  chargeable  with  knowledge  of  the  condition  of  the  bottom,  and, 
if  they  chose  to  leave  her  at  that  particular  ^lace  without  a  watchman,  were 
bound  to  secure  her  so  that  the  list  she  might  be  expected  to  take,  should  there 
be  an  unusual  fall  of  the  tide,  wouid  successfully  be  overcome." 

It  is  the  negligence  in  berthing  and  securing  the  barge  that  con- 
stitutes the  fault. 

[2]  It  is  claimed,  on  behalf  of  tiie  appellee,  that  the  lines  were  in 
good  condition  and  practically  new.  There  is  a  dispute  as  to  this  and 
as  to  the  condition  of  the  lines  at  the  point  where  they  parted.  The 
lines  were  not  produced,  and  inspection  was  therefore  not  afforded 
to  ascertain  whether  they  parted  from  strain  or  from  being  defective 
or  insufficient.  The  failure  to  preserve  the  lines  and  produce  them 
would  justify  the  inference  that,  if  produced,  they  would  have  shown 
the  results  of  the  strain  due  to  the  slipping  of  the  barge  as  it  came  off 
the  shoal.  The  Colon,  249  Fed.  462,  161  C.  C.  A.  418;  The  Bertha  F. 
Walker,  220  Fed.  667,  136  C.  C.  A.  309. 

The  claim  advanced  by  the  appellee  that  the  barge  master,  in  leav- 
ing, was  justified  in  relying  upon  the  fact  that  the  lines  did  not  break 
at  previous  low  tides,  is  without  force.  There  were  two  low  tides  on 
Sunday.  He  was  sleeping  at  the  first  low  tide,  and  absent  at  the  sec- 
ond low  tide.  But,  assuming  that  he  was  not,  the  low  tide  was  an 
occasion  and  opportunity  for  making  known  to  him  the  condition  of 
the  bottom  where  he  moored  his  boat.  The  successive  shocks  or  blows 
upon  the  lines  on  the  occasion  of  these  low  tides  may  well  have  worn 
and  weakened  the  lines,  which  ultimately  parted.  The  barge  master 
did  not  look  at  the  lines  from  the  time  of  berthing  his  boat  until  after 
the  accident.  Where  the  issue  is,  as  here,  between  the  barge  owner 
and  the  boat  with  which  it  has  collided,  failure  to  watch  the  lines  may 
be  negligent.    Dailey  v.  Carroli,  248  Fed.  466,  160  C.  C.  A.  476. 

We  think  the  appellant  established  negligence  on  the  part  of  the  ap- 
pellee's servants  and  was  entitled  to  a  decree. 

Decree  reversed. 


(268  Fed.  118) 

AMERICAN  REALTY  CO.  v.  CURRAN. 

(Circuit  Court  of  Ai^eals,  Second  Circuit.    April  16,  1919.) 

No.  208. 

Logs  and  Looqino  ^=:»8(1) — Contbact  to  Cut  Wood — Construction. 

A  contract  by  plaintiff  to  cut  as  much  wood  as  possible  from  certain 
lots  of  defendant,  and  deliver  the  same  on  tbe  cars  at  a  railroad  station 
named,  for  a  stated  price  per  cord,  defendant  to  furnish  him  proylalons 
at  cost  during  the  work,  held  to  require  defendant  to  furnish  the  necessary 
cars. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Vermont. 

Action  by  O.  H.  Curran  against  the  American  Realty  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

^s»For  otber  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-NUmbered  Digests  A  Indexes 
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Charles  Batchelder,  of  Bethel,  Vt,  and  Edward  H.  Edgerton,  of 
Rochester,  Vt.,  for  plaintiff  in  error. 

Alexander  Dunnett,  Charles  A.  Shields,  and  David  S.  Conant,  all  of 
St  Johnsbury,  Vt.,  for  defendant  in  error. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

MANTON,  Circuit  Judge.  The  defendant  in  error  has  recovered 
for  breach  of  a  contract  dated  June  5,  1917,  wherein  it  was  provided 
that  the  defendant  in  error  cut  and  deliver  on  cars,  in  peeled  and  rough 
4-foot  wood  at  Rickers'  Mills,  Vt.,  as  much  wood  as  possible  during  tihc 
season  of  1917-1918;  further,  that  the  phrase  "as  much  wood  as  pos- 
sible" would  mean  at  least  1,500  cords.  It  was  provided  that  the  plain- 
tiff in  error  furnish  food  to  the  defendant  in  error  at  cost  price,  plus 
the  freight,  and  make  advances  in  moneys  from  time  to  time  "to  en- 
able the  party  of  the  first  part  to  carry  on  his  work." 

On  the  day  of  shipment  of  each  car,  a  notice  stating  the  initial  and 
number  of  each  car  and  the  contents,  together  with  the  original  bill  of 
lading,  was  to  be  mailed  to  the  plaintiff  in  error  at  its  office  in  Port- 
land, Me.  It  was  further  provided  that  a  scaler  be  appointed  by  the 
plaintiff  in  error,  whose  scale  should  be  final,  binding,  and  conclusive. 
Payments  were  to  be  made  at  the  rate  of  $7  per  cord  for  peeled  wood 
and  $6  for  rough  wood  "delivered  on  the  cars  as  above  provided."  The 
defendant  in  error  entered  upon  the  performance  of  tWs  work  and  cut 
and  piled  42.12  cords  of  peeled  pulp  wood  and  1,889.06  cords  of  rough 
pulp.  On  the  31st  of  October,  1917,  plaintiff  in  error  notified  the  de- 
fendant in  error  to  stop  work,  which  he  did,  whereupon  the  plaintiff  in 
error  entered  the  camps  of  the  defendant  in  error,  took  possession  of 
the  supplies  and  camp  outfits,  and  gave  credit  to  the  defendant  in  error 
for  $522.75.  The  defendant  in  error  claims  that,  had  he  been  permitted 
to  work  pursuant  to  the  contract,  he  would  have  been  able  to  cut  ap- 
proximately 6,000  cords  of  wood,  and  it  is  for  this  that  he  sued.  The 
verdict  of  the  jury  awarded  him  $2,045.83.  The  recovery  is  for  lost 
profit  which  the  defendant  in  error  would  have  earned,  had  he  been 
permitted  to  carry  out  the  terms  of  the  contract. 

Plaintiff  in  error  claims  that  under  the  terms  of  the  contract  the  duty 
of  procuring  cars  upon  which  to  load  the  wood  rested  on  the  defendant 
in  error  wluch,  as  stated  by  the  plaintiff  in  error,  "became  important 
during  the  triad  below,  or  whether  the  defendant  in  error  could  and 
would  have  been  able  to  complete  his  undertaking,  expressed  in  the 
contract,  and  cut  and  deliver  on  cars  the  whole  of  the  6,000  cords  which 
defendant  in  error  claimed  was  on  the  lots."  The  court  charged  the 
jury  it  was  the  duty  of  the  plaintiff  in  error  to  furnish  cars  at  reasonable 
times  and  in  reasonable  numbers  to  enable  the  plaintiff  in  error  to  load 
4c  wood.    The  direction  to  stop  work  is  conclusively  proven. 

The  only  question  presented  by  this  appeal  is  whether  the  court  fell 
into  error  in  charging  that  it  was  the  duty  of  the  plaintiff  in  error  to 
furnish  the  cars  to  be  loaded.  We  think  the  court  correctly  instructed 
the  jury.  The  contract  is  silent  as  to  who  was  to  furnish  the  cars  for 
this  work,  but  a  contract  of  employment  such  as  this  must  be  construed 
in  the  light  of  the  surrounding  circumstances  which  confronted  the 
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contracting  parties  at  the  time.  Regard  must  be  had  for  what  was 
usual  and  necessary  in  carrying  on  the  business  which  was  contracted 
to  be  performed.  A  construction  should  not  be  placed  upon  the  contract 
which  would  give  an  tmfair  advantage  to  one  party  over  the  other,  un- 
less such  was  their  manifest  intention  when  the  contract  was  made. 
Rock  Island  R.  R.  Co.  v.  Rio  Grande,  143  U.  S.  596,  12  Sup.  Ct.  479, 
36  L.  Ed.  277. 

Bearing  in  mind  the  basic  rule,  which  requires  the  discovery  of  the 
intention  of  the  parties  so  far  as  possible,  or  in  finding  the  minds  of 
the  contractors  and  ascertaining  the  terms  of  their  agreement,  the  court 
must  view  all  of  the  surroundmg  circumstances  and  conditions  at  the 
time  the  contract  was  made.  Leschen  Rope  Co.  v.  Ma)rflower,  173 
Fed.  855,  97  C.  C.  A.  465,  35  L.  R.  A.  (N.  S.)  1.  In  the  above  ref- 
erence to  the  contract,  it  will  be  seen  that  the  defendant  in  error  made 
an  ordinary  contract  of  employment,  whereby  he  agreed  to  cut  wood 
on  certain  lots  of  the  plaintiff  in  error  at  a  stipulated  price  per  cord. 

He  was  to  be  provisioned  and  paid  at  the  price  agreed  upon.  His 
duty  was  performed  when  he  cut  the  wood  and  hauled  and  placed  it 
upon  the  cars.  He  contracted  no  further  obligation.  The  place  of 
delivery  upon  the  cars  was  fixed  at  Rickers'  Mills,  Vt.,  where  he  cut  the 
wood. 

The  authorities  relied  upon  by  the  defendant  in  error  are  not  in  con- 
flict with  these  views.  In  O'Brien  v.  Wilkinson,  117  Wis.  468,  94  N. 
W.  337,  it  was  expressly  stipulated  in  the  contract  that  the  plaintiff 
had  agreed  to  cut  timber,  and  was  to  make  delivery  at  a  distant  station. 
This  required  his  transporting  the  lumber  to  that  station,  and  the  court 
held  that  from  the  terms  of  the  contract  there  was  an  obligation  to 
obtain  the  cars  necessary  to  accomplish  the  result;  that  is,  to  make 
the  delivery  at  the  distant  station. 

In  Godkin  v.  Monahan,  83  Fed.  116,  27  C.  C.  A.  410,  Godkin  agreed 
for  a  certain  price  to  cut  and  deliver  in  the  Wisconsin  river  all  the 
Norway  white  pine  timber  suitable  for  sawlogs  standing  on  a  certain 
section,  and  these  logs  so  cut  were  to  be  banked  on  the  Twin  river  on 
or  before  a  fixed  date,  and  later  to  run  into  the  Wisconsin  river.  The 
court  held  that  Godkin  was  in  duty  bound  to  obtain  a  place  on  the  Twin 
river  on  which  to  bank  the  logs.  There  the  agreement  with  Godkin 
was  that  the  logs  should  run  into  the  Wisconsin  river,  and  the  bank  on 
the  Twin  river  was  merely  an  incident  to  heading  the  logs  to  the  Wis- 
consin river. 

In  the  case  of  Meekins  v.  Newberry,  101  N.  C.  17,  7  S.  E.  655,  the 
plaintiff  agreed  to  raft  logs  sold  to  the  defendant  for  towing  by  steamer, 
and  to  deliver  them  to  the  defendant  when  the  latter  sent  a  steamer  or 
vessel  to  tow  them.  An  offer  was  made  by  the  plaintiff  to  introduce 
parol  evidence  that  the  defendant  was  to  furnish  him  necessary  rafting 
gear  for  properly  rafting  the  logs,  and  to  excuse  his  failure  to  raft 
the  logs  as  per  the  written  contract  because  of  the  failure  of  the  defend- 
ant to  supply  the  rafting  gear.  The  court  excluded  this  evidence  as 
tending  to  vary  the  terms  of  the  written  contract.  This  authority  does 
not  aid  the  plaintiff  in  error. 

The  contract  is  a  simple  one  of  employment,  and  plaintiff  in  error 
breached  it,  apparently  without  cause.    The  District  Judge  very  prop- 
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erly  submitted  only  the  question  of  damages  to  the  jury.  There  is  no 
error  in  the  clear  instructions  given  to  the  jury,  and  we  think  the  judg- 
ment should  be  affirmed. 


(268  Fed.  121) 

In  re  REILLY  et  al. 

KNAPPENBURG  v.  ROWAN. 

(Clrcnlt  Court  of  Appeals,  Second  Circuit.    May  16,  1919.) 

No.  74. 

t  Bankbuptct  ^=5>440— Review — ^Petition  to  Revise. 

Bankruptcy  court's  order  requiring  bidder  to  pay  balance  of  purchase 
price  for  bankrupt's  property  is  reviewable  by  petition  to  revise,  under 
Bankruptcy  Act,  {  24  (Comp.  St  §  9585),  but  not  by  appeal. 
2.  Bankbuptct  ^=5>440— Pebfectinq  Appeal — Dismissal. 

A  bankruptcy  court's  order,  improperly  sought  to  be  reviewed  by  ap- 
peal. Instead  of  by  a  petition  to  revise,  will  be  dismissed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  New  York. 

In  the  matter  of  John  H.  Reilly  and  Thomas  P.  Reilly,  individually 
and  as  copartners  under  the  firm  name  and  style  of  Reilly  Bros., 
bankrupts.  From  an  order  requiring  James  A.  Rowan  to  pay  the 
balance  of  purchase  price  bid  for  the  bankrupts'  assets,  Rowan  appeals. 
Appeal  dismissed. 

An  order  in  bankruptcy  was  made  requiring  appellant,  a  purchaser 
at  a  sale  of  the  assets  of  the  bankrupts,  to  pay  the  balance  of  the  pur- 
chase price  on  the  bid  made  by  him  for  such  assets.  This  appeal  is 
from  the  order. 

George  A.  King,  of  Dansville,  N.  Y.,  for  appellant 
C.  W.  Knappenberg,  of  Dansville,  N.  Y.,  pro  se. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

MANTON,  Circuit  Judge.  Reilly  Bros,  were  adjudicated  bank- 
rupts, and  their  assets,  consisting,  among  other  things,  of  card  records, 
were  sold  by  the  trustee  appointed  in  bankruptcy  proceedings,  at  public 
auction.  The  appellant,  James  A.  Rowan,  was  the  highest  bidder,  and 
his  bid  was  accepted.  He  refused  to  pay  the  balance  of  the  purchase 
price.  Thereupon  the  trustee  obtained  an  order  to  show  cause,  re- 
turnable before  the  District  Court  on  May  15,  1916,  requiring  him  to 
show  cause  why  he  should  not  pay  the  balance  of  the  purchase  price, 
as  he  bid,  for  these  card  records.  The  card  records  comprised  a  mailing 
list  of  Reilly  Bros.  The  reason  for  refusal  of  payment  was  the  claim 
of  breach  of  warranty  made  by  the  trustee  at  time  of  sale ;  it  being 
claimed  that  the  list  did  not  contain  the  number  of  names  as  repre- 
sented. It  is  claimed  that  the  trustee  represented,  at  the  time  of 
sale,  a  mailing  list  of  some  67,000  names  of  retail  and  wholesale  cus- 
tomers and  also  prospective  customers  of  Reilly  Bros.,  and  which  list 
had  been  valued  by  appraisers  at  $4,000.    It  is  claimed  that,  of  the  list 
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delivered  by  the  trustee,  there  were  but  35,393  names  of  customers 
and  prospective  customers  of  Reilly  Bros.,  and  that  the  balance,  as 
delivered,  were  Boyd  City  Dispatch  lists — lists  of  fruit  syrup  manu- 
facturers.   Reilly  Bros,  were  engaged  in  the  nursery  stock  business. 

This  controversy  was  submitted  by  the  District  Judge  to  the  referee, 
to  determine  whether  or  not  there  were  misrepresentations  made.  The 
referee  has  reported  against  the  claim  of  the  appellant,  and  his  report 
has  been  confirmed  by  the  District  Judge.  Rowan,  feeling  aggrieved, 
has  appealed  here. 

[1]  The  practice  followed  in  preparing  and  carrying  on  this  app«il 
is  contrary  to  the  well-settled  rules  of  this  court.  It  is  a  proceeding  in 
bankruptcy,  and  should  have  been  brought  to  our  attention  by  a  pe- 
tition to  revise  under  Bankruptcy  Act  July  1,  1898,  c.  541,  §  24,  30 
Stat.  545  (Comp.  St  §  9585).  Such  practice  was  approved  and  is  set- 
tled in  this  court.  In  re  Franklin  Brewing  Co.,  249  Fed.  333,  161  C. 
C.  A.  341 ;  In  re  Caponigri,  210  Fed.  897,  127  C.  C.  A.  466. 

[2]  We  have  uniformly  held  that  where  the  aggrieved  party  does 
not  proceed  to  bring  his  appeal  to  this  court,  according  to  the  rules 
laid  down  by  the  court,  we  will  not  entertain  such  an  appeal.  In  re 
Shidlovsky,  224  Fed.  450,  140  C.  C.  A.  654;  Kirsner  v.  Taliaferro,  202 
Fed.  51,  120  C.  C.  A.  305;  In  re  Mertens,  142  Fed.  445,  73  C.  C.  A. 
561. 

Appeal  dismissed 


<258  Fed.  122) 

OTTO  COKING  CO.,  Inc.,  et  al.  v.  KOPPERS  00. 

(Circuit  Court  of  Appeals,  Third  Circuit    May  22,  19100 

No.  2435. 

1.  Patents  «=»51(1) — ^Invention — ^Anticipation — Related  Arts. 

Though  two  arts,  producing  the  same  products  from  the  same  source 
are  concededly  related,  yet  differences  in  them,  if  fundamental,  may  valid- 
ly prevent  inventions  in  one  from  operating  as  anticipations  of  iny^itions 
in  the  other. 

2.  Patents  ^=:»328 — Invention — ^Anticipation — "Coke"  Oven. 

The  Koppers  patent.  No.  818,033,  for  improvements  in  by-product  coke 
ovens,  held  valid  as  to  claims  1  and  5,  and  not  anticipated  by  the  Paris 
gas-retort  furnaces,  nor  the  Dods  gas  generator,  pat^t  No.  571,558; 
coke  being  the  mass  of  carbon,  which  is  left  after  the  volatile  matter  of 
coal  has  been  driven  off  by  heat  applied  in  such  a  manner  as  not  to  bum 
the  carbon. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Second  Series, 
Metallurgical  Coke.] 

3.  Patents  ^=:»240 — Infringement — Improvements. 

Infringement  of  a  patented  device  cannot  be  avoided  by  merely  Im- 
proving it 

4.  Patents  ^=:»328 — Infringement — Coke  Oven, 

The  Koppers  patent.  No.  818,033,  for  improvements  in  by-product  coke 
ovens,  held  Infringed  by  devices  built  under  patents  Nos.  1,212,865  and 
1,212,866,  Issued  to  Wilputte  in  1917. 
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5.  Patents  ^=»328 — Infmngement. 

Devices  manufactured  ujider  tlie  Koppers  patent,  No.  818,033,  for  Im- 
provements in  by-product  coke  ovens,  held  not  to  infringe  the  Scliniewind 
patent,  No.  673,928,  claim  1. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Delaware ;  Charles  P.  Orr,  District  Judge,  specially  assigned. 

Suit  by  the  Koppers  Company  against  the  Otto  Coking  Company, 
Incorporated,  and  the  Wilputte  Coke  Oven  Corporation,  with  coun- 
terclaim by  defendants.  From  a  decree  holding  valid  and  infringed 
claims  1  and  5  of  complainant's  letters  patent  No.  818,033  issued  April 
17,  1906,  to  Heinrich  Koppers  for  improvements  in  by-product  coke 
ovens,  and  dismissing  the  counterclaim  for  infringement  of  defend- 
ant's letters  patent  No.  673,928,  issued  to  Schniewind,  defendants 
appeal.    Affirmed. 

Thomas  F.  Bayard,  of  Wilmington,  Del.  (Odin  Roberts,  of  Boston, 
Mass.,  and  Francis  T.  Chambers  and  John  E.  Hubbell,  both  of  Phil- 
adelphia, Pa.,  of  counsel),  for  appellants. 

Henry  Love  Clarke,  of  Chicago,  111.,  and  Frederick  P.  Fish,  of 
Boston,  Mass.,  for  appellee. 

Before  WOOLLEY  and  HAIGHT,  Circuit  Judges,  and  RELL- 
STAB,  District  Judge. 

WOOLLEY,  Circuit  Judge.  This  appeal  is  from  a  decree  of  the 
District  Court  holding  valid  and  infringed  claims  1  and  5  of  the  com- 
plainant's Letters  Patent,  No.  818,033,  issued  April  17,  1906,  to  Hein- 
rich Koppers,  for  improvements  in  by-product  coke-ovens,  and  dis- 
missing a  counterclaim  of  infringement  of  defendant's  Letters  Patent, 
No.  673,928,  issued  to  Schniewind. 

The  defenses  pleaded  respectively  to  the  claim  and  counterclaim 
of  infringement  are:  (1)  Non-infringement;  and  (2)  invalidity  of  the 
patent  claims  in  suit,  both  for  anticipation  and  lack  of  patentable  in- 
vention. 

Though  the  decision  in  this  case  will  aflfect  interests  of  considerable 
magnitude,  the  accompanying  opinion  probably  will  be  read  only  by 
those  who  are  engaged  in  the  by-product  coke-oven  art  and  in  kindred 
arts.  As  discussion  in  this  opinion  will  be  addressed  to  those  who 
are  conversant  with  the  very  extensive  and  complex  subject  matter 
of  the  patents  in  suit,  we  shall  review  the  art,  prior  and  present,  in  no 
greater  detail  than  we  deem  necessary  to  make  known  the  grounds 
of  our  decision. 

The  subject  matter  of  the  Koppers  patent  is  by-product  coke-ovens 
and  the  invention  of  the  patent  relates  to  improved  means  for  heating 
them.  The  art  of  by-product  coke-ovens  was  highly  developed  at  the 
time  of  Koppers'  invention.  It  was  in  itself  a  broad  art.  Because  of 
its  close  rdation,  industrially  and  economically,  to  the  great  metal- 
lurgical arts,  it  had  for  many  years  attracted  capital  in  ample  measure 
and  had  invited  the  attention  of  scientists  of  the  first  order  through- 
out the  world.    Notwithstanding  the  great  advance  which  the  art  had 
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made,  the  state  of  the  art — ^that  is,  the  pomt  which  the  art  had  reach- 
ed and  at  which  it  had  stopped  when  Koppers  made  the  invention  of 
the  patent  in  suit — disclosed  a  problem  which  was  present  at  its  be- 
ginning, which  had  persisted  throughout  its  development,  and  which 
remained  in  a  large  measure  unsolved.  This  was  the  problem  of  apply- 
ing heat  to  the  walls  of  a  coking-chamber  with  an  uniformity  of  tem- 
perature that  would  insure  uniformity  in  the  coking-operation  and  in 
the  resultant  products.  Uniformity  of  heat  distribution  to  coals  in 
process  of  coking  is  essential  to  the  production  of  coke  of  the  structure 
and  composition  required  for  use  in  metallurgical  industries  as  dis- 
tinguished from  coke  suited  only  for  general  or  domestic  uses.  ^  Uni- 
formity of  heat  distribution  is  essential  also  to  the  saving  of 'those 
distilled  by-products — such  as  benzol  and  toluol — that  are  peculiarly 
subject  to  destruction  during  distillation. 

Koppers  freely  availed  himself  of  the  art  and  cleverly  combined 
in  his  oven  many  features  of  merit  which  are  not  embraced  in  his  in- 
vention. Therefore,  in  order  correctly  to  estimate  the  issues  of  this 
case  and  properly  to  confine  their  decision  to  Koppers'  invention,  it 
will  be  necessary  to  distinguish  in  Koppers'  oven  the  things  which  he 
invented  from  the  things  which  already  existed.  This  will  require  a 
short  excursion  into  the  prior  art. 

G)ke  is  the  mass  of  carbon  which  is  left  after  the  volatile  matter 
of  coal  has  been  driven  off  by  heat  applied  in  such  a  manner  as  not 
to  bum  the  carbon.  Coking  coals  are  converted  into  coke  in  the  in- 
dustrial arts  in  two  principal  ways,  the  gas-retort  method  and  the 
coke-oven  method. 

The  gas-retort  method  produces  illuminating  gas  as  a  main  product 
and  yields  as  a  by-product  a  soft,  spongy  and  fragmentary  coke  known 
as  "domestic  coke."  The  coke-oven  method  produces  a  hard,  strong 
and  structurally  coherent  coke  known  as  "metallurgical  coke"  because 
of  its  utility  in  foundry  and  blast  furnace  processes.  In  the  produc- 
tion of  coke  of  the  latter  grade,  the  gases  of  coal  distillation  may  be 
altogether  consumed  as  in  the  wasteful  bee-hive  coke-ovens,  or  they 
may  be  saved  as  highly  valuable  by-products  as  in  by-product  coke- 
ovens.  The  difference  in  coke  products  reflects  the  difference  in  meth- 
ods of  producing  them  and  in  the  problems  incident  to  their  produc- 
tion. It  is  with  by-product  coke-ovens  operated  primarily  to  produce 
metallurgical  coke,  and  secondarily,  gaseous  by-products,  that  we  arc 
concerned  in  this  case. 

The  by-product  coke-oven  typical  of  the  prior  art,  though  appearing 
on  its  outside  to  be  one  huge,  homogeneous  structure,  oontained  withiil 
itself  two  distinct  organizations.  One  had  to  do  with  combustion  and 
the  other  with  supplying  materials  for  combustion.  These  organizai 
tions,  while  inseparably  related  in  their  operation,  occupied  separate 
parts  of  the  structure  and  were  commonly  referred  to  by  reason  of  thdi 
location  as  the  "upper  story"  and  the  "lower  story"  of  tihe  oven. 

A  by-product  coke-oven  of  the  prior  art,  while  generally  spoken  <^ 
in  the  singular,  comprised  actually  a  plurality  of  ovens  or  coking-cham 
bers,  the  size  of  the  oven  as  a  whole  being  determined  by  the  nurnb^ 
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of  coking-chambers  desired.  The  upper  story  of  the  oven  was  made  up 
of  a  battery  of  any  number  of  long,  high  and  narrow  coking-chambers 
extending  from  side  to  side  of  the  oven.  Intermediate  the  coking- 
chambers  and  parallel  with  them  was  a  like  number  of  heating-cham- 
bers of  somewhat  similar  dimensions.  In  this  alternate  arrangement 
of  coking-chambers  and  heating-chambers,  a  wall  of  a  heating-chamber 
was  similarly  a  wall  of  its  adjacent  coking-chamber,  and  so  on  through- 
out the  battery.  Heat  was  conveyed  from  a  heating-chamber,  in  which 
combustion  occurred,  through  tiie  wall  dividing  it  from  a  coking- 
chamber  to  the  coking-coals  there  undergoing  distillation. 

To  facilitate,  imiformity  of  heat  distribution  to  its  walls,  the  heating- 
chamber  was  divided  into  many  parts  by  narrow  vertical  flues  extending 
from  near  the  bottom  of  the  chamber  to  a  channel  or  flue  running 
horizontally  across  its  top.  Nearly  midway  the  heating-chamber,  a 
partition,  extending  from  the  bottom  upward  to  this  horizontal  flue, 
divided  the  chamber  into  two  parts.  These  batteries  of  coking-cham- 
bers and  heating-chambers,  and  certain  hot  air  delivery  flues  presently 
to  be  mentioned,  together  with  the  supporting  and  separating  masonry — 
all  made  of  highly  refractory  and  heat  resisting  bricks — comprised  the 
combustion  organization  of  the  oven  located  in  the  upper  story. 

The  lower  story  of  the  oven  was  largely  made  up  of  pillars  and 
walls,  likewise  of  refractory  brick,  to  support  the  upper  story.  In 
the  center  of  the  lower  story,  or  at  its  sides,  or,  indeed,  on  its  outside, 
was  placed  one  or  more  sets  of  regenerators.  A  "set"  of  regenerators 
comprised  two  regenerators.  Between  the  regenerators  and  the  sides 
of  the  oven,  when  the  regenerators  were  placed  in  the  center,  or 
between  the  regenerators  and  the  center  of  the  oven,  when  the  re- 
generators were  placed  at  the  sides,  was  a  system  of  cooling-flues  and 
open  arches  used  to  prevent  melting  or  fluxing  of  the  bottom  masonry 
of  the  upper  story,  incident  to  the  sub-bottom  combustion  system  em- 
ployed. 

A  regenerator,  described  very  generally,  is  an  oven-like  structure 
of  firebrick  which  contains  at  the  bottom  an  air  flue  or  sole-channel 
and  checkerwork  of  firebrick  upward  from  the  sole-channel  nearly  to 
the  dome.  The  fimctions  of  a  regenerator  are,  primarily,  to  heat  air, 
and  secondarily,  to  so  heat  it  that  it  attains  an  approach  to  uniformity 
of  temperature  before  it  is  delivered  to  the  heating-chambers  of  the 
second  story,  where  it  is  used  with  gas  as  combustion  material.  Re- 
generators of  the  prior  art — in  coke-ovens  as  distinguished  from  gas 
generators — ^were  placed  longitudinal  of  the  battery  of  heating-cham- 
bers, that  is,  at  right  angles  to  each  heating-chamber  and  to  each  cok- 
ing-chamber throughout  the  length  or  depth  of  the  battery.  This  was 
the  organization  for  supplying  materials  for  combustion. 

The  connection  between  the  two  organizations,  situate  respectively 
in  the  upper  and  lower  stories  of  the  oven,  was  made  by  at  least  two 
flues  leading  from  the  regenerator  to  each  heating-chamber,  the  first 
extending  vertically  to  the  second,  and  the  second  extending  horizontal- 
ly under  the  vertical  flame-flues  of  each  heating-chamber.  The  hori- 
zontal connecting  flue  was  termed  "bus-flue,"  and  was  in  the  very  bot- 
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torn  of  the  upper  story.  It  had  as  many  air  opening^  as  there  were 
vertical  flame-flues.  There  were  as  many  connections  of  this  kind 
with  the  one  longitudinal  regenerator  as  there  were  heating-chambers 
to  be  served  with  preheated  air. 

In  the  operation  of  a  regenerative  coke-oven,  unheated  air  was  drawn 
by  smokestack  draft  through  the  sole-channel  into  the  body  of  the  re- 
generator. It  was  there  heated  on  its  passage  upward  through  a  check- 
erwork  of  bricks,  then  conveyed  from  the  regenerator  to  the  bus-flues 
and  thence  to  one  side  of  the  divided  heating-chambers,  where,  in  its 
travel,  it  mingled  with  inflowing  gas  and  became  ignited,  thereby  pro- 
ducing a  gas  jet  for  each  flame-flue  on  that  side  of  the  division.  Heat 
was  in  this  way  conveyed  to  the  adjacent  coking-chambers  with  some 
degree  of  uniformity.  The  hot,  waste  gases  arising  from  combustion 
were  then  carried  horizontally  along  the  flues  at  the  top  of  the  heating- 
chambers,  across  the  division,  down  through  corresponding  though  in- 
active flame-flues  in  the  other  side  of  the  heating-chambers,  then  into 
the  bus-flues  and  thence  on  to  the  companion  regenerator,  where  they 
served  to  reheat  its  checkerwork  as  they  passed  off  into  the  outer  air. 

This  operation  was  reversed  at  stated  intervals,  with  the  result  that 
one  regenerator  of  the  set  and  one  side  of  the  connected  heating-cham- 
bers were  actively  heating  a  corresponding  part  of  the  coking-cham- 
bers, lying  intermediate  the  heating-chambers,  while  the  other  side  of 
the  heating-chambers  and  the  other  regenerator  of  the  set  were  inactive 
except  in  being  reheated  for  use  when  the  operation  was  again  reversed. 

To  understand  Koppers'  invention,  it  is  necessary  to  have  a  better 
understanding  of  the  prior  art  than  can  be  had  from  this  inadequate 
statement.  Therefore,  we  insert  at  this  point  diagrams  of  Hoffman's 
coke-oven  (U.  S.  No.  492,400—1893),  an  excellent  illustration  of  the 
elements  of  the  prior  art  in  combination. 
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An  alternate  arrangement  of  coking-chambers  and  heating-chambers 
fa  parallel  alignment  appears  in  Boult  (British  Patent  No.  5,979 — 
1883);  Hoffman  (U.  S.  Patent  No.  492,400—1893);  Otto  (German 
Patent  No.  88,200-1895) ;  Hilgenstock  (U.  S.  Patent  No.  649,450— 
1900);  Schniewind  (U.  S.  Patent  No.  673,928—1901);  Koppers  (U. 
S.  Patent  No.  738,918—1903).  Vertical  flame-flues  are  seen  as  early 
as  Herberz  (German  Patent  No.  25,526^-1883)  in  which  air  and  gas 
for  combustion  are  introduced  and  ignited  by  means  for  regulating 
their  supply.  Flue  combustion  is  found  also  in  Koppers  (British  Pat- 
ent No.  3,026—1899),  in  Hoffman  (U.  S.  Patent  No.  492,400—1893) 
and  in  many  other  patents.  Regenerators  in  sets,  each  set  ordinarily 
containing  two,  and  positioned  longitudinally  the  heating-chambers  bat- 
tery, each  regenerator  serving  the  whole  battery  and  operated  under  the 
system  of  periodical  reverssu  of  air  flow,  are  shown  in  the  cited  pat- 
ents of  Hoffman,  Schniewind,  Otto,  and  Herberz,  and  in  the  early 
Koppers. 

Vertical  connections  from  regenerator  to  horizontal  bus-flues,  and 
vertical  connections  thence  to  flame-flues  of  heating-chambers,  for 
delivery  of  preheated  air  for  combustion,  appear  in  the  same  pat- 
ents. 

Koppers  invented  none  of  these  elements  of  a  by-product  coke- 
oven  ;  neither  did  he  invent  their  method  of  operation.  All  were  old 
in  the  art,  yet  all  are  found  in  one  relation  or  another  in  the  by- 
product coke-oven  of  his  patent.  As  so  much  of  the  prior  art  is 
found  in  the  organization  of  Koppers'  coke-oven,  what  is  there  in  his 
oven  that  distinguishes  it  from  others  in  the  art?  What  is  the  in- 
vention for  which  he  was  granted  a  patent? 

Koppers  has  answered  these  questions  by  the  claims  of  his  patent  in 
suit.    They  are  as  follows: 

'*l.  In  a  coke-oven,  a  series  of  beating-chambers,  and  coking-chambers 
intermediate  the  heating-chambers,  combined  with  a  aeries  of  regenerators 
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helow  and   parallel  to   the  heating-cbambeirs   and   communicating  directly 
therewith,  substantially  as  specified." 

•*5.  A  coke-oven  provided  with  coking-chambers^  two  sets  of  beating- 
cliambers  intermediate  the  coking-chambers,  two  sets  of  regenerators  commu- 
nicating with  the  heating-c]iaml>ers  and  arranged  below  the  coking-chamberSf 
and  a  partition  between  the  regenerators,  substantially  as  specified." 

Prior  to  Koppers'  patent,  tiie  efforts  of  all  inventors,  including 
Koppers  himself,  to  produce  uniformity  of  heat  intensity  over  the 
walls  of  heating-chambers  of  by-product,  coke-ovens,  were  directed 
along  the  line  of  delivering  and  distributing  preheated  air  to  heating- 
chambers  from  a  set  of  two  regenerators  which  served  the  whole 
battery  of  heating-chambers,  whatever  the  number,  and  which  were 
positioned  longitudinally  the  battery  and  at  right  angles  to  each  heat- 
ing-chamber.  With  heating-chambers  crosswise  the  oven  and  regen- 
erators lengthwise  the  oven  and  therefore  at  right  angles  to  one  an- 
other, the  delivery  of  preheated  air  from  regenerator  to  heating- 
chamber  was  necessarily  roundabout  or  indirect.  As  the  air,  in  its 
transit  from  regenerator  to  heating-chamber,  traveled  up  the  vertical 
flue  and  then  along  the  horizontal  channel  or  bus-flue  to  the  flame-flues, 
it  encountered  inequality  of  air  pressure  in  the  flue,  with  consequent 
inequalities  in  air  deliveries  to  the  heating-chamber  and  in  flame  dis- 
tribution over  its  walls. 

This  being  the  state  of  the  art,  how  did  Koppers  meet  its  problems? 
He  took  what  was  good  in  the  art  and  discarded  what  was  bad.  He 
retained  the  upper  story  combustion  organization  substantially  as  it 
was,  but  he  departed  abruptly  from  the  prior  art  organization  of  the 
lower  story.  He  abandoned  the  one  set  of  regenerators  which  had 
served  the  whole  battery  of  heating-chambers  and  provided  in  their 
stead  a  separate  regenerator  to  serve  each  heating-chamber.  In  doing 
this,  he  greatly  multiplied  the  number  of  regenerators  and  filled  up  the 
arched  spaces  which  theretofore  had  been  left  open  to  keep  the  ma- 
sonry below  the  bottom  of  the  coking-chambers  from  fluxing,  and  in 
doing  this  he  overcame  the  chief  defect  of  the  sub-bottom  combustion 
system.  He  then  changed  the  position  of  regenerators  from  longitu- 
dinal of  the  battery  to  crosswise  the  battery,  placed  each  individual 
regenerator  below  and  parallel  to  each  heating-chamber  and  made 
multiple  connections  between  the  two  which  were  vertical  and  direct 
instead  of  horizontal  and  indirect,  thereby  causing  the  preheated  air 
to  pass  from  each  regenerator  evenly  and  directly  to  its  companion 
heating-chamber,  where,  on  combustion,  heat  intensity  is  distributed 
over  its  walls  with  practical  uniformity. 

When  Koppers  made  these  changes,  he  wrought  a  change  in  the 
art  from  a  stagnant  struggle  for  uniform  distribution  of  heat  over 
heating-chamber  walls  to  the  achievement  of  that  result.  The  change 
was  immediately  reflected  in  economy  of  operation  and  increase  of 
production.  Coke  production  for  a  given  coking  time  was  substan- 
tially doubled.  The  coke  product  was  of  the  best  metallurgical  grade, 
and  the  saving  of  distilled  by-products  was  increased,  with  a  reduced 
waste  of  fuel  gas  used  in  the  heating  operation.  The  art  promptly 
recognized  these  achievements  and  adopted  Koppers'  arrangement  to 
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the  extent  that  over  eighty  per  cent,  of  the  by-product  coke-ovens 
built  during  the  last  ten  years  in  the  United  States  have  been  Kop- 
pers  ovens,  amounting  to  4,700  and  representing  an  outlay  of  be- 
tween $50,000,000  and  $100,000,000.  They  exceed  in  number  all  com- 
peting ovens  combined. 

Koppers'  changes  from  prior  art  ovens,  involving  changes  in  the 
number,  size,  and  position  of  regenerators  and  in  their  relation  to 
and  connection  with  heating-chambers,  may  best  be  understood  by 
comparing  Koppers'  patent  diagrams  here  inserted  with  the  diagrams 
of  the  Hoflfman  oven  previously  inserted. 
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Measured  by  all  standards,  the  things  which  Koppers  did  involved 
invention,  if  he  was  the  first  to  do  them. 

But  the  defendants  say,  that  in  multiplying  regenerators,  in  chang- 
ing their  position,  and  in  connecting  them  directly  with  the  heating- 
chambers,  Koppers  was  not  the  first  to  do' these  things,  citing  as  an- 
ticipations, first,  the  published  report  of  the  Fiftieth  Congress  of  the 
Technical  Society  of  the  Gas  Industry  of  France,  held  June  24,  1878, 
at  Paris,  on  the  subject  of  the  Paris  gas-retort  furnaces;  and,  sec- 
ond, Dods  U.  S.  Patent  No.  571,558—1896,  for  a  gas  generator. 

The  fundamental  difference  between  these  references  and  the  in- 
vention of  the  patent  in  suit — which  we  observe  on  the  threshold  and 
which  we  shall  keep  in  mind  throughout  the  discussion  without  bur- 
dening this  opinion  with  repeated  allusions  to  it — is  the  diflference  in 
the  arts  to  which  the  references  and  the  invention  of  the  patent  re- 
spectively belong.  Paris  gas-retort  furnaces  and  the  Dods  gas  gen- 
erator belong  to  an  art  fairly  described  by  their  names,  in  which  gas 
is  the  main  product  and  coke  the  by-product.  It  may  be  termed  the 
art  of  by-product  gas-ovens.  The  invention  of  the  patent  belongs  to 
an  art  in  which  coke  is  the  main  product  and  gas  the  by-product. 
This  is  the  art  of  by-product  coke-ovens. 

[1]  Though  the  two  arts,  producing  the  same  products  from  the 
same  source,  are  concededly  related,  yet  differences  in  them,  if  funda- 
mental, may  validly  prevent  inventions  in  one  from  operating  as  an- 
ticipations of  inventions  in  the  other.  While  distillation  of  coal  is 
practiced  in  both  arts,  and,  therefore,  coke-ovens  or  coking-chambers 
are  included  in  the  organization  of  both,  diflference  in  the  process  of 
distillation,  in  the  function  of  the  ovens,  and  in  the  products  sought 
and  obtained,  mark  the  diflference  in  the  arts.  The  issue  of  invalid- 
ity of  an  invention  in  one  art  because  of  anticipation  by  inventions  in 
another  art,  when  the  arts  are  diflferent,  though  related,  must  be  de- 
termined with  a  cautious  regard  to  the  differences  that  distinguish 
the  two. 

The  Paris  gas-retort  contains  coking-chambers,  and  regenerators, 
or  recuperators,  for  preheating  air.  The  coking-chambers  are  in  the 
form  of  semi-cylindrical  or  tubular  retorts,  which  lie  horizontally 
across  the  furnace  structure,  each  holding  several  hundred  pounds 
of  coal.  These  tubular  coking-chambers  are  stacked  in  rows  in  what 
is  substantially  a  flame-filled  heating-chamber,  in  which  flames  are 
diflfused  throughout  the  chamber,  above,  below  and  around  all  parts 
of  the  coking-retorts.  The  system  employed  to  preheat  air  for  com- 
bustion is  without  reversal  in  the  direction  of  flow  and  without  alter- 
nate change  of  position  of  the  flames.  While  coke  is  a  product  of  the 
Paris  gas-retort,  it  is  incidental,  the  main  object  of  tihe  Paris  gas- 
retort  being  the  production  of  gas.  In  this  furnace,  there  is  nothing 
that  requires  uniformity  of  heat  distribution,  and  therefore  there  is 
no  means  to  perform  that  function.  In  a  furnace  of  this  t)rpe,  the 
problems  of  a  by-product  coke-oven  are  not  present,  and,  as  we  regard 
it,  there  is  nothing  in  it  to  suggest  the  means  which  Koppers  28  years 
later  employed  to  solve  such  problems. 

The  Dods  gas  generator  (U.  S.  No.  571,558—189^  comprises  com- 
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bustion-chambers,  heating-chambers,  and  regenerators.  Heating- 
chambers  and  combustion-chambers  are  intermediate  one  another,  as 
in  coke-ovens,  and  regenerators  (two  in  number)  are  placed  below  each 
heating-chamber.  The  prior  art  coke-oven  system  of  reversing  the 
flow  of  preheated  air  for  combustion  and  of  waste  gases  for  reheat- 
ing regenerators  is  used.  On  first  view,  Dods'  organization  seems  to 
resemble  rather  closely  the  invention  of  Koppers.  On  examination, 
however,  it  is  seen,  that  the  coking-chambers  of  the  Dods  gas  gen- 
erator are  tapered  and  in  position  are  steeply  inclined,  the  broader  end 
of  the  tapered  chamber  being  lower  than  the  upper  end;  and  that 
the  intermediate  heating-chambers  are  of  similar  dimensions  and  posi- 
tions. These  heating  chambers  are  open  in  the  sense  of  being  without 
flame-flues  to  confine  combustion  to  a  particular  direction  or  to  con- 
trol its  distribution.  As  the  furnace  is  a  gas-retort,  its  primary 
product  being  gas,  there  is  neither  need  nor  means  for  the  uniform 
distribution  of  heat. 

[I]  The  pairs  of  regenerators-  under  the  heating-chamber  are  step- 
ped one  above  the  other  and  so  are  out  of  parallel  with  the  inclined 
heating-chambers.  Connections  between  regenerators  and  heating- 
chambers  for  the  passage  of  preheated  air  are  long  and  unequal  con- 
duits. This  inequality  of  delivery  conduits,  we  are  told,  makes  uni- 
form delivery  of  preheated  air  impossible.  Gas  is  delivered  to  the 
heating-chamber  by  gas  conduits  of  unequal  length  parallel  with  the 
air  conduits,  and  combustion  takes  place  on  the  meeting  of  gas  and 
air  in  the  open  heating-chamber.  These  limitations,  we  are  shown 
by  the  testimony,  conflict  with  any  practice  of  coke-oven  distillation. 
As  Dods*  invention  has  never  reached  the  industries — ^although  it 
preceded  Koppers  by  ten  years — we  do  not  know  whether  it  is  opera- 
tive. We  are  inclined  to  believe,  because  of  its  lack  of  means  for 
uniform  heat  distribution,  that  it  will  not  produce  metallurgical  coke 
or  those  by-product  gases  which  are  destructively  decomposed  by 
overheating  and  are  recovered  only  by  uniform  heating.  We  cannot 
believe  that  either  the  Paris  gas-retort  furnaces  or  the  Dods  gas  gen- 
erator did  the  things  which  Koppers  did  when  he  invented  the  coke- 
oven  of  his  patent,  or  that  they  s^gested  to  Koppers  the  conception 
which  later  he  put  into  practice.  Therefore,  we  agree  with  the  learn- 
ed trial  judge,  that  the  Paris  gas-retort  furnaces  and  the  Dods  gas 
generator  do  not  anticipate  Koppers'  invention,  and  find  with  him  that 
claims  1  and  5  of  the  Koppers  patent  in  suit  are  valid. 

We  shall  next  direct  our  discussion  to  the  issue  of  infringement  of 
the  Koppers  patent  in  suit. 

The  defendants'  alleged  infringing  by-product  coke-ovens  were  built 
tinder  patents  to  Wilputte  (U.  S.  Nos.  1,212,865,  1,212,866—1917). 
Wilputte,  like  Koppers,  made  free  use  of  what  he  found  in  the  art — 
with  this  difference:  He  found  Koppers  there.  Wilputte  took  the 
combustion  organization  of  the  upper  story  of  the  prior  art  by-product 
coke-oven  and  embodied  it  in  his  oven  without  change,  except  the 
elimination  of  the  bus-flue.  Koppers  cannot  complain  of  this,  for  he 
did  the  same  thing.  Wilputte's  changes,  like  Koppers',  were  made 
in  the  organization  of  the  lower  story.    Unless  these  changes  were 
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his  conceptions,  the  question   is:    Where  did  Wilputtc  get  them? 
From  Koppers  or  from  the  prior  art  ? 

The  elements  of  the  Wilputte  oven  are  elements  of  the  prior  art. 
Their  organization,  confessedly,  is  not  the  organization  of  the  prior 
art.  Then  whose  organization  is  it?  The  plaintiflF  admits  that  in 
certain  structural  details  Wilputte  differs  from  Koppers,  but  contends 
that,  basically,  it  is  the  organization  of  the  Koppers  invention.  The 
defendants  admit  similarity  in  certain  structural  essentials,  but  in- 
sist that  the  organization  involves  a  fundamental  difference — conceiv- 
ed by  Wilputte — which  makes  infringement  of  Koppers  impossible. 
In  order  to  compare  the  Wilputte  oven  with  Koppers'  and  to  dis- 
tinguish the  two,  on  the  issue  of  infringement,  it  is  necessary  to  show 
the  principal  characteristics  of  the  construction  and  operation  of  the 
Wilputte  oven.  An  examination  of  diagrams  of  the  last  Wilputte 
patent,  here  inserted,  will,  on  comparison  with  diagrams  of  the  Kop- 
pers patent,  previously  inserted,  be  of  assistance. 
'  Externally  and  considered  as  a  unit,  the  Wilputte  oven  is  not  distin- 
guishable from  Koppers.  There  is  no  infringement  here,  for  in  this 
respect  Koppers  is  scarcely  distinguishable  from  the  prior  art.  In- 
ternally, and  considered  with  reference  to  its  duality  of  organization, 
the  Wilputte  oven  is  not  different  from  Koppers.  Here  again  there 
is  no  infringement,  for  in  this  Koppers  copied  the  prior  art.  The  con- 
bustion  organization  of  Wilputte,  located  in  the  upper  story  of  the 
oven,  is  the  same  as  that  of  Koppers,  but  as  Koppers  took  this  organi- 
zation from  the  prior  art,  it  was  equally  free  to  Wilputte.  The  issue 
of  infringement  begins  at  the  point  where  Koppers  left  the  art  and 
began  to  make  changes.    This  is  in  the  organization  of  the  lower  story 
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and  in  the  connections  between  the  organizations  of  the  two  stories  of 
the  oven.  Wilputte's  first  change,  like  that  of  Koppers,  was  in  the 
number  of  regenerators,  the  change  being  from  a  set  of  two  to  a 
number  equal  to  the  number  of  heating-chambers.  His  next  change, 
like  that  of  Koppers,  was  in  the  position  of  the  regenerators  from  lon- 
gitudinal of  the  oven  to  crosswise  the  oven  and  from  right  angles  with 
the  heating-chambers  to  a  position  below  and  parallel  to  them.  Wil- 
putte's last  change,  like  Koppers',  was  from  an  indirect  connectiorf  be- 
tween the  regenerator  and  bus-flue  of  each  heating-chamber  to  a 
multiple  direct  connection  between  regenerator  and  heating-chamber. 

Assuming  this  comparison  of  the  two  ovens  to  be  correct  so  far  as  it 
goes,  claims  1  and  5  of  the  Koppers  patent  read  literally  on  the  Wil- 
putte  structure.  To  avoid  the  legal  consequence  of  such  reading,  Wil- 
putte  distinguishes  his  structure  from  Koppers  by  specifying  a  differ- 
ence in  the  position  of  the  regenerators  with  reference  to  the 
heating-chambers  and  by  indicating  a  difference  in  the  types  of  regen- 
erators and  in  their  mode  of  operation. 

It  is  conceded  by  the  plaintiff,  that  if  the  regenerators  of  the  Wil- 
putte  oven  are  longitudinal  of  the  oven,  Willputte  does  not  infringe 
Koppers.  This,  the  defendants  maintain,  is  the  case.  The  first  phase 
of  the  issue  of  infringement,  therefore,  is  the  position  of  the  Wilputte 
r^enerators. 

Viewed  as  a  regenerator  extending  crosswise  the  oven,  the  Wilputte 
r^en^ator  is  the  Koppers  regenerator  substantially  in  size  and  dimen- 
sions and  actually  in  its  location  below  and  parallel  to  the  crosswise 
heating-chamber.  The  claimed  difference  is  this :  Koppers'  regenera- 
tor is  an  unitary  structure,  while  -Wilputte's  regenerator  is  divided 
into  twenty-eight  compartments  by  partitions  extending  from  the  sole- 
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channel  to  the  top.  Again  like  Koppers,  the  Wilputte  regenerators^ 
are  made  into  a  battery  of  any  desired  number,  extending  from  the 
front  to  the  back  of  the  oven.  In  the  battery  of  Koppers'  regenerators, 
each  regenerator  is  divided  from  its  neighboring  regenerator  by  the 
supporting  walls  of  the  oven.  The  same  is  true  in  Wilputte,  with  the 
difference  that  in  the  latter  there  are  spaces  left  open  in  each  sup- 
porting wall  between  all  regenerators,  the  spaces  being  equal  in  area 
to  that  of  two  bricks.  These  spaces  are  termed  "equalizing  ports.'^ 
As  these  wall-slits  or  equalizing  ports  appear  in  each  supportmg  wall, 
they  leave  openings  longitudinal  of  the  entire  oven.  The  defendants 
maintain,  first,  that  the  frontal  splitting  up  of  tfie  (Koppers)  cross-re- 
generator into  multiple  compartments  makes  the  partition  of  each  com- 
partment the  side  of  a  smaller  regenerator,  and,  second,  that  the  se- 
quence of  wall-slits  or  equalizing  ports,  being  longitudinal  of  the  bat- 
tery; gives  the  Wilputte  compartmental  regenerator  a  position  longi- 
tudinal of  the  battery  and  not  crosswise,  and  that,  in  consequence,  the 
regenerator  so  shaped  and  positioned  is  in  effect  a  reversion  to  the 
prior  art  and  avoids  infringing  Koppers. 

Elaborate  argument  was  made  on  this  contention.  We  shall  not 
discuss  it  in  this  opinion,  because  we  are  satisfied  that  the  inconsider- 
able openings  in  the  supporting  walls  between  the  Wilputte  compart- 
mental regenerators  do  not  make  the  position  of  the  regenerators  longi- 
tudinal; nor  do  they  make  them  functionally  longitudinal,  because 
under  normal  conditions,  when  air  is  driven  into  each  regenerator 
compartment  by  fans  and  drawn  through  the  regenerator  by  smoke- 
stack draft,  the  equalizing  ports  have  nothing  to  equalize  and  per- 
form no  function.  Air  thus  driven  and  drawn  naturally  moves  up- 
ward in  each  regenerator  without  stopping  to  pass  laterally  through 
the  equalizing  ports.  In  fact,  the  whole  theory  of  difference  between 
Wilputte  and  Koppers  in  mode  of  operation  is  based  on  the  fact  that 
into  each  regenerator  compartment  of  the  Wilputte  oven  a  dose  of  air 
is  fed  precisely  equal  to  the  capacity  of  that  compartment.  This  equal- 
ity of  dosage  makes  the  equalizing  ports  functionless,  under  normal 
conditions. 

The  sole-channel  is  as  certainly  a  part  of  a  regenerator  as  the  check- 
erwork  of  firebricks.  The  brick  checkerwork  cannot  heat  air  until 
air  is  brought  to  it.  It  is  the  function  of  the  sole-channel  to  bring 
unheated  air  to  the  regenerator  and  to  feed  it  at  multiple  points  to 
the  checkerwork  above,  there  to  be  heated.  As  the  sole-channet 
is  a  part  of  a  regenerator,  the  direction  of  the  sole-channel  is  a  fair  in- 
dication of  the  position  of  a  regenerator.  The  sole-channel  of  all  re- 
generators of  the  prior  art  (also  in  Koppers)  is  lengthwise  the  regen- 
erator, whatever  the  position  of  the  regenerator  with  reference  to 
heating-chambers ;  and  so  in  Wilputte,  the  sole-channel,  or  its  equiv- 
alent, is  crosswise  the  oven  and  lengthwise  the  regenerator,  passing^ 
under  and  serving  unheated  air  to  its  many  compartments. 

For  the  reasons  we  have  indicated,  without  elaborating  them,  Mre 
are  clearly  of  opinion,  that  the  Wilputte  regenerators  are  not  longitudi- 
nal of  the  battery,  but  are  crosswise,  and  in  this  position  they  follow^ 
Koppers. 
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[S]  The  next  defence  is,  that,  even  if  the  Wilputte  regenerator  be 
a  cross-regenerator  in  position,  it  is  different  from  Koppers'  regenera- 
tor in  structure.  This  contention  is  based  on  the  division  of  the  re- 
generator into  compartments.  The  division  of  whose  regenerator? 
The  division  of  the  regenerator  of  the  old  by-product  coke-oven  art? 
No,  because  this  art  (as  distinguished  from  the  related  art  of  gas  gen- 
erators) contained  no  such  regenerator.  The  regenerator  there  found 
was  a  long  regenerator,  being  longitudinal  of  the  oven  and  serving 
all  heating-chambers.  Was  it  a  division  of  Koppers'  regenerator  into 
compartments?  Manifestly  so,  because  Koppers'  was  the  only  regen- 
erator of  that  shape  and  in  that  position  tihen  in  the  art.  Therefore, 
the  substance  of  what  Wilputte  did  structurally  with  reference  to  his 
regenerator,  was  to  take  Koppers'  regenerator  and  divide  it  by  parti- 
tions into  as  many  compartments  as  there  were  flame-flues  in  the  heat- 
ing-chamber above.  This,  Wilputte  could  not  have  done  if  Koppers 
or  someone  else  had  not  invented  the  cross-regenerator.  It  follows 
then,  that  Wilputte  built  his  regenerator  on  Koppers.  In  doing  this, 
he  took  Koppers'  regenerator  as  it  was,  both  in  structure  and  position, 
took  nothing  from  it,  and  added  something  to  it.  Being  an  addition, 
he  did  not  diange  its  basic  structure ;  the  most  that  he  did  was  to  im- 
prove upon  it.  Infringement  of  a  patent  device  cannot  he  avoided 
by  merely  improving  it. 

Wilputte's  multiple  connections  between  his  compartmental  regen- 
erator and  the  flame-flues  above,  though  limited  to  one  for  each  regen- 
erator compartment,  are,  taken  together,  so  precisely  the  vertical 
and  directly  communicating  air  ports  of  the  Koppers  invention,  that 
discussion  of  infringement  of  this  feature  is  unnecessary.  There- 
fore, considered  with  reference  to  the  structure  of  the  two  ovens,  we 
are  forced  to  find  that,  basically,  they  are  the  same. 

But  the  defendants  maintain  further,  that  even  if  the  two  ovens 
are  alike  in  position  and  structure,  the  Wilputte  multiple  com- 
partmental regenerator  is  fundamentally  different  from  the  Koppers 
unitary  regenerator  in  its  mode  of  operation,  and  that  this  difference 
is  so  substantial  that  the  coking  operation  of  the  oven  of  the  Koppers 
patent  is  not,  and,  indeed,  cannot  be  followed  in  the  Wilputte  oven. 
This  contention  of  -difference  in  mode  of  operation  of  the  two  ovens 
is  based  upon  a  claimed  difference  in  the  operation  of  their  regenera- 
tors. This  contention  requires  us  to  discuss  somewhat  in  detail  the 
structure  and  function  of  regenerators  in  by-product  ccJce-ovens. 

A  regenerator,  defined  without  any  attempt  to  be  technical,  is  a 
firebrick  chamber  of  a  coke-oven  used  to  heat  air  before  it  flows 
into  the  heating-chamber  for  combustion.  It  has  three  operative  parts. 
The  first  is  the  sole-channel.  This  is  a  firebrick  conduit,  which  brings 
tmheated  air  from  outdoors  and  carries  it  along  the  bottom  of  the 
chamber.  The  sole-channel  contains  in  its  top  or  roof  a  number  of 
openmgs  through  which  the  unheated  air  passes  into  a  checkerwork 
of  firebrick — ^the  second  part — ^which  is  heated  for  weeks  before  the 
coking  operation  begins.  As  the  air  passes  up  through  the  checker- 
work,  two  things  happen :  First,  the  air  is  heated,  and  second,  any  in- 
equality in  the  volume  of  its  initial  deUvery  through  the  ports  of  the 
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sole-channel  are  baflSed  into  equality  of  temperature  and  volume  as  the 
air  rises  to  the  dome.  The  third  part  of  the  regenerator  is  the  outlet 
through  which  the  air  after  it  has  been  heated  passes  to  the  heating- 
chamber.  In  the  prior  art  regenerator,  there  was  but  one  air  outlet 
from  regenerator  to  each  heating-chamber.  This  was  first  vertical, 
then  horizontal  into  the  bus-flue,  and  then  vertical  again.  There  were 
in  the  bus-flue  as  many  air  outlets  as  there  were  vertical  flame-flues 
to  be  served.  Koppers'  regenerator  is  structurally  and  operatively 
the  regenerator  of  the  prior  art  differentiated  in  number,  shape  and 
position  to  serve  one  instead  of  many  heating-chambers,  and  diflferen- 
tiated  chiefly  in  having  not  one  but  as  many  air  outlets  as  there  are 
vertical  flame-flues  to  be  served  and  in  having  these  outlets  vertical 
and  leading  directly  to  the  flame-flues  above. 

Wilputte's  compartmental  regenerator  contains  precisely  the  same 
elements,  but  it  is  organized  to  operate  in  a  diflferent  way.  Instead  of 
the  sole-channel  of  the  prior  art  as  an  inlet  for  unheated  air,  Wilputte 
has  a  6-inch  pipe  with  as  many  air  outlets  or  orifices  as  there  are  com- 
partments to  be  supplied  with  air,  each  outlet  being  graduated  in  size 
to  meet  the  capacity  of  each  compartment.  In  each  compartment  there 
is  the  old  chedcerwork  of  firebricks  and  from  each  compartment  there 
is  an  air  outlet  leading  directly  to  the  flame-flue  above.  When  the 
operation  is  reversed,  the  outflow  of  waste  gases  is  taken  care  of  by 
another  channel,  and,  it  seems  to  us,  by  the  6-inch  air  inlet  pipe  also. 
Be  that  as  it  may,  we  regard  the  pipe  and  the  exit-channel  together 
as  the  equivalent  of  the  sole-channel  of  the  prior  art,  for  taken  to- 
gether they  perform  the  same  functions,  even  if  they  perform  them 
better.  The  main  difference  in  the  regenerative  function  between  Wil- 
putte on  the  one  hand  and  Koppers  and  the  prior  art  on  the  other,  is 
that  in  Wilputte's  regenerator  compartments  there  is  no  distribution  or 
equalization  of  air  by  the  baffling  operation  of  the  checkerwork  be- 
yond the  confined  area  of  a  compartment,  while  in  Koppers  such  dis- 
tribution may  extend  throughout  the  regenerator.  The  problem  of 
equal  air  distribution  in  Wilputte  is  wholly  taken  care  of  when  the  air 
is  brought  to  the  compartments.  This  is  done  by  the  initial  injection 
into  each  compartment  of  a  quantity  of  air  precisely  equal  to  the  ca- 
pacity of  each  compartment.  This  air  allotment  is  termed  "air  dose." 
Air  distribution  from  one  compartment  to  another  is  impossible  be- 
cause of  the  intervening  partitions.  Air  distribution  among  the  many 
compartments  is  regulated  by  the  air  doses  measured  and  delivered  to 
each  compartment.  After  delivery  to  a  compartment,  the  air  is  heated 
as  it  ascends  through  the  checkerwork  as  before,  and  after  it  has  been 
heated  it  passes  from  the  top  of  the  compartment  through  a  port  di- 
rectly to  its  corresponding  flame-flue  above. 

It  must  be  conceded,  that  in  mode  of  operation,  there  is  a  difference 
between  the  contesting  regenerators.  On  fhis  difference,  the  defence 
of  non-infringement  must  rest,  for  structurally,  and,  in  sJl  else,  func- 
tionally, Wilputte  has  followed  Koppers. 

Notwithstanding  the  claims  of  the  Koppers  patent  read  literally  on 
the  Wilputte  oven,  the  defendants  maintain  that  the  tnie  invention  of 
Koppers  is  not  disclosed  by  the  patent  claims,  but  is  f  otmd  in  the  pat- 
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ent  specification,  and  particularly  in  the  specification  of  his  original 
application  as  it  appeared  before  amendment.  In  the  latter  specifica- 
tion, Koppers  said : 

"It  is  tlie  object  of  the  present  invention,  by  interposing  the  regenerator 
in  the  path  of  the  hot  gases,  to  render  it  possible  to  utilise  said  regenerator 
as  distribut^ff  means.  The  invention  is  based  upon  the  principle  that  the 
descending  hot  gases  become  uniformly  distributed  over  the  regenerator  and 
that  the  ascending  gases  which  are  to  be  preliminarily  heated  also  undergo 
such  distribution.  This  parallel  arrangement  of  heating  flues  and  regenera- 
tors is  attained  by  the  transverse  disposition  of  these  latter,  in  such  manner, 
that  the  combustible  substances  to  be  preliminarily  heated  are  conducted  to 
the  part  of  the  regenerator  belonging  to  one-half  of  the  furnace  and  distribut- 
ed and  burned  throughout  the  length  of  the  furnace,  whereupon  the  burnt 
gases,  descending  through  the  other  half  of  the  regenerator  reach  the  chim- 
ney." 

A  similar  idea  is  contained  in  Koppers'  description  of  his  invention 
in  his  German  patent.    It  is  as  follows : 

"The  leading  idea  of  the  present  invention  is  this :  so  to  introduce  such  a 
single-chamber  air-heater  (regenerator)  in  the  path  of  the  hot  gases,  air  and 
off-heat  that  It  acts  simultaneously  also  as  a  distributor,  and  indeed  in  so 
far  that  while  the  descending  hot  gases  distribute^  themselves  uniformly  over 
the  regenerator,  the  ascending  gases  to  be  preheated,  likewise  undergo  such 
distribution.  This  parallel  arrangement  of  heating-flues  and  heat  magazines 
(regenerators)  is  attained  in  this  wise,  that  the  latter  are  located  transverse- 
ly, that  is,  in  the  longitudinal  direction  of  the  individual  ovens,  in  such 
manner,  that  the  combustion  substances  (air  and  gas)  to  be  preheated  are  lii- 
tioduced  into  the  part  of  the  regenerator  belonging  to  one-half  of  the  oven 
and  are  distributed  to  the  oven  length,  then  burned  throughout  the  oven  and 
finally  descending  as  burnt  gases  through  the  other  half  of  the  regenerator, 
arrive  at  the  exit-flue." 

These  expressions,  touching  the  operation  of  the  invention,  do  not 
appear  in  the  patent  in  suit,  but  as  they  are  Koppers'  utterances  they 
cannot  be  disregarded.  From  them,  the  defendants  have  construed 
Koppers'  invention  to  be  primarily,  if  not  entirely,  the  distribution 
of  air  by  the  checkerwork  in  the  regenerator,  and  thus  construed  his 
invention  to  be  limited  to  distribution  of  that  kind.  If  such  is  the 
invention,  then,  manifestly,  Wilputte  does  not  infringe,  for  he  dis- 
tributes air  in  his  regenerators  in  a  different  way. 

The  only  expression  in  the  specification  of  the  patent,  as  granted, 
which  bears  upon  this  aspect  of  the  interpretation  of  the  claims,  is  the 
following : 

"The  regenerators  above  described  have  the  advantage  that  the  passing 
gases  are  evenly  distributed.  As  the  regenerators  are  placed  directly  In  the 
way  of  the  heating-gases,  the  latter  are  also  ^venly  distributed  In  the  heating- 
chambers  so  that  the  formation  of  any  whirls  and  stagnation  Is  avoided." 

On  this  and  on  the  other  specification  expressions,  the  defendants' 
argument  of  regenerator-distribution  as  the  essence  of  Koppers'  in- 
vention is  based.  But  as  we  read  the  specification  of  the  patent  and 
the  specifications  of  Koppers'  other  patents  for  the  same  invention, 
we  do  not  gather  that  air  distribution  in  the  checkerwork  of  the  re- 
generator is  the  essence  of  the  invention,  or  that  air  distribution  in 
the  regenerator  is  the  whole  invention,  for  manifestly  the  invention 
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includes  air  distribution  to  the  heating-chambers.    Repeating  the  spec- 
ification as  quoted,  Koppers  says : 

''The  regenerators  above  described  bare  the  advantage  tbat  the  passing 
gases  are  evenly  distributed,'* 

"Evenly  distributed" — ^in  what  ?  In  the  regenerator,  to  be  sure,  not  in 
the  checkerwork  of  any  particular  regenerator.  Air  distribution  takes 
place  in  the  regenerators  of  both  ovens ;  in  Koppers,  by  the  sole-chan- 
nel and  main  body  of  checkerwork ;  in  Wilputte,  by  graduated  sole- 
channel  air  deliveries  to  checkerwork  of  confined  area.  "Evenly  dis- 
tributed"— to  what?  Manifestly,  to  the  heating-chamber.  This  is 
true,  because  the  patent  specification  says  so — ^**As  the  regenerators 
are  placed  directly  in  the  way  of  the  heating-gases  (that  is,  directly  in 
their  "path"),  the  latter  (heating-gases)  are  also  evenly  distributed  in 
the  heating-chamber/*  It  is  also  true  because  air  is  passed  from  re- 
generator to  heating-chamber  of  both  ovens,  in  a  way  that  effects  dis- 
tribution in  its  passage,  namely,  by  the  distributing  operation  of 
multiple  air  ports. 

Distribution  of  preheated  air  with  uniformity  to  the  heating- 
chamber  is  what  Koppers  tried  to  achieve  by  his  invention.  Distri- 
bution of  air  to  this  chamber  involves,  first,  distribution  to  the  re- 
generator; second,  distribution  in  the  regenerator;  and,  third,  dis- 
tribution from  the  regenerator.  No  matter  how  unheated  air  is  dis- 
tributed to  a  regenerator,  or  how  it  is  distributed  in  a  regenerator,  it 
will  not  be  distributed  from  the  regenerator  to  the  multiple  flame- 
flues  of  the  heating-chamber  in  uniform  volume,  there  to  produce  on 
combustion  uniformity  in  heat  intensity,  unless  it  is  ported  from  the 
regenerator  and  distributed  to  the  flame-flues  uniformly.  For  such 
uniform  distribution  from  regenerator  to  heating-chamber,  Koppers 
provided  multiple  ports  that  distribute  the  air  vertically  and  directly. 
This  was  the  capital  thing  that  Koppers  did.  It  was  wholly  new.  It 
was  made  possible  only  by  the  change  in  the  number  and  position  of 
regenerators,  and  it  immediately  overcame  the  factors  of  inequality 
of  air  distribution  incident  to  the  horizontal  and  indirect  bus-flue  de- 
livery of  the  prior  art.  Air  distribution  by  the  baffle  of  the  checker- 
work  of  a  cross-regenerator  would  be  of  no  more  value  than  similar 
distribution  in  a  longitudinal  regenerator,  if  not  followed  by  multiple 
direct  distribution  from  regenerator  to  heating-chamber.  This  the 
prior  art  clearly  shows.  And  Wilputte's  internal  air  distribution  by 
graduated  air  feed  would  be  of  no  value,  if  not  combined  with  Kop- 
pers' multiple  direct  distribution  to  heating-chamber.  If,  instead  of 
multiple  air  ports  in  the  regenerators  of  Koppers  and  Wilputte,  whose 
sole  function  is  to  distribute  preheated  air  to  the  heating-chambers, 
there  were  in  either  regenerator  a  single  air  port,  there  would  be  a 
complete  reversion  to  the  prior  art,  and  the  infirmities  of  the  bus-flue, 
now  overcome,  would  be  revived. 

In  his  invention,  Koppers  uses  the  sole-channel  and  checkerwork 
of  the  prior  art  regenerator  to  perform  the  old  fimctions  of  preheating 
and  distributing  air  until  it  reaches  the  top  of  the  regenerator,  when 
the  new  thing  occurs.    This  new  thing  is  the  direct  and  vertical  de- 
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livery  to  each  flame-flue  of  regenerator-equalized  air  as  distinguished 
from  the  old  thing  of  a  horizontal  and  indirect  delivery  of  air  similarly 
equalized.  Wilputte  does  the  same  thing.  He  brings  air  to  each  com- 
partment of  his  regenerator  bv  the  equivalent  of  a  sole-channel,  gives 
each  compartment  a  precise  aose,  thus  equalizing  the  quantity  of  air 
by  sole-channel  deliveries,  then  by  the  checkerwork  heats  just  the  air 
the  dose  contains.  This  much  is  new  with  Wilputte.  But  the  new 
thing  which  Koppers  invented  then  occurs  in  Wilputte,  namely,  mul- 
tiple port  distribution  of  air  from  the  top  of  the  cross-regenerator 
vertically  and  directly  to  its  corresponding  flame-flues  above. 

If  Koppers'  invention  were  a  regenerator,  then  Wilputte  clearly 
would  not  infringe.  But  Koppers'  invention  is  not  a  regenerator; 
it  is  an  organization  of  which  a  regenerator  is  only  a  part.  This  or- 
ganization comprises  the  elements  of  coking-chamber,  heating-cham- 
ber, regenerator,  and  connections,  and  in  this  organization,  it  is  in- 
tended, that  each  element  should  perform  its  ordinary  function.  In 
his  patent  claims,  Koppers  covers  simply  a  series  of  heating-chambers 
without  specif )ring  the  type ;  a  series  of  coking-chambers  intermediate 
the  heating-chambers,  without  specifying  the  type;  combined  with  a 
series  of  regenerators,  without  specifying  the  type;  but  specifying 
very  particularly  that  the  regenerators  shall  be  "below  and  parallel 
to  the  heating-cnambers  and  communicating  directly  therewith."  In- 
vention is  in  this  clause,  for  here  it  is  that  the  change  in  regenerators 
is  made  from  the  longitudinal  position  of  the  prior  art  to  the  cross 
position  of  the  patent  and  from  indirect  air  distribution  of  the  prior 
art  to  the  direct  air  distribution  of  the  patent.  As  Koppers  did  not 
invent  a  regenerator,  Wilputte  is  free  to  use  his  improved  regenerators 
in  a  coke-oven  or  to  use  the  regenerators  of  the  type  Koppers  adopted, 
if  he  does  not  place  them  crosswise  the  oven  and  parallel  to  the  heat- 
ing-chambers and  does  not  connect  them  directly  with  the  heating- 
chambers  in  the  manner  disclosed  by  Koppers'  claims.  But -when 
Wilputte  placed  his  compartmental  regenerator  crosswise  the  oven 
and  made  as  many  connections  between  it  and  its  corresponding  heat- 
ing-chamber as  there  are  compartments  in  one  and  flame-flues  in  the 
otiber,  and  made  the  connections  vertical  and  direct,  he  did  the  things 
which  Koppers  taught.  He  placed  the  regenerators  "directly  in  the 
way  of  the  heating-gases"  (as  the  specification  says),  obtained  the 
normal  "advantage"  of  regenerator  "distribution"  and  also  the  new 
advantage  of  multiple  port  direct  distribution  to  the  heating-chambers, 
and  got  the  air  "evenly  distributed  in  the  heating-chambers." 

[4]  The  heart  of  Koppers'  invention  is  the  number  and  position  of 
regenerators  in  relation  to  heating-chambers  and  in  the  direct  con- 
nections between  the  two.  His  invention  does  not  consist  in  making 
a  new  kind  of  regenerator;  it  consists  in  placing  a  regenerator  of 
whatever  kind  in  a  new  position — that  is,  below  and  parallel  to  the 
heating-chamhers — ^with  new  connections  that  will  insure  an  uniform- 
ity of  air  deliveries.  The  regenerators  of  Koppers  and  Wilputte,  even 
though  differing  in  mode  of  operation,  are  none  the  less  regenerators 
which  perform  broadly  the  function  familiar  to  the  art,  that  is,  they 
receive  tmheated  air,  preheat  it,  and  deliver  it  to  the  top  of  the  re- 
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generator  at  comparatively  one  temperature,  thence  to  be  distributed 
elsewhere.  Variations  in  the  method  of  regenerator  distribution  wheth- 
er entirely  in  the  sole-channel  as  in  Wilputte,  or  partly  in  the  sole- 
channel  and  partly  in  the  checkerwork  as  in  Koppers,  do  not  make  the 
chamber  any  the  less  a  regenerator.  Koppers  dealt  with  reeenerators. 
He  dealt  with  their  number  and  with  their  position  in  relation  to  the 
heating-chambers,  and  with  their  connection  to  the  heating-chambers, 
not  with  a  kind  of  regenerator.  Given  a  regenerator,  infringement 
occurs  or  is  avoided,  not  according  to  the  t)rpe  of  regenerator,  but 
according  to  its  position  with  reference  to  the  heating-chamber  and 
according  to  the  connections  between  the  two.  When  Wilputte  placed 
his  regenerators  below  and  parallel  to  the  heating-chambers,  and  made 
connections  between  the  two  which  were  multiple  and  direct,  he  got 
the  air  distribution  of  the  Koppers  invention,  and  in  following  him, 
we  think,  the  defendants'  infringed. 

To  the  plaintiff's  charge  of  infringement  of  the  Koppers  patent, 
the  defendants  interposed  a  counterclaim  of  infringement  of  claim  1 
of  U.  S.  Patent  No.  673,928,  granted  to  Schniewind,  and  later  assign- 
ed to  Otto  Coking  Company,  Inc.,  one  of  the  defendants.  This  issue 
of  infringement  has  been  elaborately  developed  and  vigorously  con- 
tested by  the  parties,  and  has  been  studiously  followed  by  us'  TThe 
charge  of  infringement  is  of  a  claim  somewhat  limited  by  specific 
references  to  the  patent  drawings,  and  is  based  on  a  very  careful  com- 
parison of  the  elements  of  the  two  inventions.  On  the  surface,  these 
elements  are  markedly  dissimilar,  yet  are  claimed  to  be  in  all  respects 
identical  or  equivalent.  We  shall  do  nothing  more  in  disposing  of  this 
issue  than  make  a  very  brief  comparison  of  me  two  ovens. 

[5]  Schniewind  has  a  pair  of  regenerators  built  entirely  independ- 
ent of  the  oven  structure,  to  avoid  me  effect  of  their  expansion  on  the 
oven  brickwork.  Being  longitudinal  of  the  oven,  the  two  reerenerators 
serve  a  battery  of  any  number  of  heating-chambers.  Koppers'  re- 
generators correspond  in  number  with  the  heating-chambers.  They 
are  built  entirely  within  the  oven  structure,  and,  like  the  heating- 
chambers  are  positioned  crosswise  the  oven,  where  each  regenerator 
serves  a  separate  heating-chamber.  In  Schniewind,  connection  be- 
tween regenerator  and  heating-chamber  is  by  one  flue  which  is  vertical, 
then  by  a  connecting  flue  which  is  horizontal,  running  crosswise  the 
heating-chamber  like  the  bus-flue  of  the  prior  art,  as  against  Kop- 
pers' multiple-vertical-direct  flue  connection.  In  Schniewind  com- 
bustion takes  place  in  a  number  of  horizontally  extending  combustion- 
chambers,  which  are  without  divisions  at  the  bottom  and  are  divided 
into  four  vertical  flame-flues  toward  the  top.  In  Koppers,  there  are 
no  such  chambers,  and  combustion  takes  place  in  tlTe  flame-flues  them- 
selves. In  Schniewind,  gas  is  ported  to  the  combustion-chambers 
where  it  meets  the  air  from  the  horizontal  air  flue  and  ignites  into  a 
flame  that  extends  first  over  the  undivided  portion  of  the  horizontally 
extending  combustion-chambers  and  then  is  carried  into  the  vertical 
flame-flues.  In  Koppers,  the  air  meets  gas  in  the  direct  flame-flue 
ports  and  on  ignition  the  flame  is  carried  directly  into  the  flame-flues 
and  nowhere  else.    These,  we  believe  to  be  the  substantial  differences 
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between  the  two  ovens.  Instead  of  regarding  them  as  differences, 
the  defendants  argue  that  they  are  in  substance  the  same  things.  We 
have  not  been  persuaded  tp  this  conclusion.  As  we  are  clear  that 
Schniewind,  being  earlier,  does  not  anticipate  Koppers,  it  follows  that 
Koppers  does  not  infringe  Schniewind. 
The  decree  below  is  affirmed. 


(258  Fed.  141) 

IDEAL  NOVELTY  &  TOT  CO.  v.  MAJESTIC  DOLL  CO.,  Inc. 

(Circuit  Court  of  Appeals,  Second  drcnlt    April  16,  1919.) 

No.  219. 

Patents  ^=»328 — ^IwrBiNOEMENT — Doll  Head. 

The  Rommer  patent.  No.  1,149,858,  for  a  doll  head  having  movable  eyes, 
the  novel  feature  of  which  is  a  spring  dip  for  holding  the  eyes,  which 
renders  them  readily  removable  for  replacement,  held  not  Infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Suit  in  equity  by  the  Ideal  Novelty  &  Toy  Company  against  the 
Majestic  Doll  Company,  Incorporated.  Decree  for  defendant,  and 
complainant  appeals.    Affirmed. 

Action  is  on  all  claims  of  patent  1,149,858,  granted  August  10,  1915  to  Isaac 
A.  Rommer.    The  first  claim  is  as  follows: 

"1.  A  doll  head  having  eye  apertures,  sockets  adjacent  the  eye  apertures 
formed  in  the  wall  of  the  head,  an  eyeball  provided  with  ears,  a  weight  upon 
the  eyeball,  a  spring  clip  having  end  sections  bent  outwardly  and  adapted  to 
engage  the  said  ears  and  to  rest  in  the  said  sockets  substantially  as  shown  and 
described." 

Every  claim  contains  the  words  above  italicized. 

The  court  below  dismissed  the  bill,  holding  that  no  infringement 
was  shown.    Plaintiff  appeals. 

Andrew  Foulds,  Jr.,  of  New  York  City,  for  appellant 
T.  Hart  Anderson,  of  New  York  City,  for  appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

HOUGH,  Circuit  Judge.  The  stated  object  of  invention  is  "to  pro- 
vide a  doll  head  with  movable  eyes,  in  which  the  eyes  may  be  readily 
removed  and  replaced."  The  doU  referred  to  is  of  the  kind  that  shows 
eyes  open  when  stood  or  held  upright,  and  closed  or  "asleep"  when 
prone. 

There  is  nothing  new  disclosed  or  claimed  except  the  mode  of  fas- 
tening the  eyes  to  the  head.  To  effect,  this  purpose  the  "spring  clip" 
of  the  claims  is  shown  as  a  hairpin  of  wire  with  outwardly  bent  ends, 
each  end  passing  through  a  hole  in  an  "ear"  of  the  piece  of  metal 
painted  to  simulate  an  eye,  and  thence  into  a  socket  appropriately  made 
in  the  head. 

Plainly,  by  compressing  and  releasing  such  hairpin  spring,  the  "out- 
wardly bent  end  sections"  thereof  can  be  inserted  in  and  detached 
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from  the  head  sockets  as  often  as  desired,  and  the  eye  supported  there- 
by "readily  removed  and  replaced." 

While  nothing  is  said  on  the  subject  in  the  specification,  it  is  testified 
that  this  construction  has  advantages  when  applied  to  doU  heads  made 
of  a  composition  that  shrinks  in  luirdening,  and  continues  so  to  shrink 
long  after  most  dolls  have  passed  into  use.  Assuming  this  to  be  true, 
it  snows  utility  only,  and  that  the  invention  possesses  the  patent  quan- 
tum of  that  commodity  is  not  denied. 

Defendant  supports  "sleeping  eyes"  in  doll  heads  on  a  straight  wire, 
said  to  be  part  of  a  wire  nail  of  appropriate  diameter.  Infringement 
is  asserted  because  this  is  declared  a  fair  equivalent  for  Rommer's 
"spring  clip,"  etc.,  because  defendant's  wire  possesses  sufficient  ^resili- 
ency to  bend  on  insertion  or  removal,  so  that  the  same  result  is  attained 
in  the  same  way. 

We  agree  with  the  lower  court  that  such  is  not  the  case,  because: 
(1)  The  evidence  justifies  the  finding  that  if  defendant's  wire  is  inserted 
by  bending  it,  instead  of  distending  and  then  compressing  the  still 
plastic  head,  the  wire  must  be  and  remain  straight  to  permit  the  sup- 
ported eyes  to  function  properly.  No  alleged  infringement  shown  or 
testified  to  shows  a  straight  wire  which  can  fairly  be  called  a  "spring," 
and  the  spring  is  the  essence  of  plaintiflf's  invention.  (2)  By  no  per- 
missible stretdi  of  language  can  a  straight  piece  of  steel  be  described 
as  a  "spring  dip  having  end  sections  bent  outwardly,"  and  every  claim 
of  Rommer's  patent  contains  this  carefully  specified  and  restrictive 
element. 

Therefore,  looking  at  the  matter  as  broadly  as  so  narrow  a  sub- 
ject permits,  we  feel  sure  that  defendant  has  not  even  reached  the 
same  result  as  plaintiff,  for  his  eyes  are  not  removable  and  replace- 
able at  will  and  without  injury  or  tools,  nor  has  he  attained  any  result 
in  the  same  way.  His  wire  is  ductile,  but  is  not  a  spring;  while  as 
matter  of  law  we  hold  that  the  claims  are  so  drawn  as  not  to  read  on 
defendant's  doll  eye.  This  negatives  infringement  Tostevin  v.  Et- 
tinger,  254  Fed.  434,  166  C.  C.  A.  66. 

Decree  affirmed,  with  costs. 
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(2581^  161) 

FABBELL  v.  EDWABD  BUTLEDGE  TDfBBB  CO.  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  19,  1919.) 

No.  3276. 

t  Public  Lands  «=s>106(1) — ^Libu  Lands — ^Land  Ofticb  Findings. 

A  land  office  decision,  sustaining  a  lieu  land  selecticm  upon  authority 
of  its  previous  decision  that  unsurveyed  lieu  lands  listed  by  railway 
companies  were  designated  with  reasonable  certainty  by  descriptions  ap- 
plicable to  them  after  they  should  have  been  surveyed,  held  not  a  find- 
ing of  fact  that  lands  were  described  with  reasonable  certainty. 

2.  Public  Lands  ^=»82 — ^Lmu  Land  Selection — Sufticibnct  of  Description. 
Designation  of  railroad  lieu  lands  by  description  which  would  apply  to 
them  after  they  should  have  beoi  surveyed  held  not  to  describe  them  with 
a  *Teasonable  <legree  of  certainty  as  required  by  Act  March  2,  1899,  when 
applied  to  land  separated  by  7%  miles  of  rough,  mountainous,  and  tim- 
bered country  from  a  known  survey. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
cm  Division  of  the  District  of  Idaho ;   Frank  S.  Dietrich,  Judge. 

Suit  by  Bddon  M.  Delany,  for  whom  Alra  G.  Farrell  was  substi- 
tuted, against  the  Edward  Rutledge  Timber  Company,  and  the  North- 
cm  Pacific  Railway  Company.  Decree  for  defendants,  and  plaintiflf 
appeals.    Reversed  and  remanded,  with  directions. 

Beldon  M.  Delany  brought  a  suit  in  the  court  below  to  have  the  Edward  Rut- 
ledge  Timber  Company,  a  corporation,  declared  a  trustee  for  him  of  the  legal 
title  to  a  quarter  section  of  land  of  which  he  claimed  to  be  the  equitable  own- 
er by  virtue  of  settlement  and  subsequent  entry  and  final  proof  under  the 
homestead  laws  of  the  United  States.  The  facts  as  found  by  the  court  below 
are  that  on  July  5, 1901,  the  Governor  of  the  state  of  Idaho  applied  to  the  Sur- 
veyor General  of  the  state,  and  to  the  Ck>mmissioner  of  the  General  Land 
Office,  under  the  Act  of  August  18,  1894  (28  Stat  394,  c.  801),  for  a  survey  of  a 
township  of  unsurveyed  lands,  Including  the  land  In  controversy.  On  July 
15,  1901,  the  amplication  was  filed  in  the  office  of  the  Oommissioner  of  the 
General  Land  Office.  Thereafter  the  state  complied  with  the  requirements  of 
the  act  and  obtained  title  to  some  of  the  lands  covered  by  its  application,  but 
not  the  lands  involved  In  this  suit 

On  July  23.  1901,  under  the  Act  of  March  2,  1899  (30  Stat.  993,  c.  877),  the 
Northern  Pacific  Bailway  Company  filed  its  lien  selection  list  in  the  local 
land  office  at  Goeur  d'Alene,  Idaho.  On  or  about  May  1,  1902,  W.  B.  Leach,  a 
citi£en  of  the  requisite  age  and  qualified  to  make  homestead  entry,  having  no 
knowledge  of  the  application  of  the  state  or  of  the  filing  of  the  lieu  selection 
list  by  the  railway  company,  settled  upon  a  portion  of  the  vacant,  unoccupied 
public  domain  of  the  United  States  which  was  afterwards  by  the  official  sur- 
vey found  to  be  the  northeast  quarter  of  section  20,  township  43  north,  range 
4  £.  B.  M.,  and  he  continuously  resided  and  made  his  home  thereon  until  June 
21, 1908,  when  he  sold  his  claim  and  Improvements  to  Delany,  who  was  also 
a  citizen  and  competent  to  acquire  land  under  the  homestead  laws.  Delany 
established  his  home  on  the  land,  with  the  Intention  of  entering  the  same  un- 
der the  homestead  laws  of  the  United  States  when  open  for  entry,  and  he 
improved  and  cultivated  the  land  and  continuously  made  his  home  thereon 
until  after  the  commencement  of  this  suit  On  June  4,  1909,  the  land  was  sur- 
veyed  and  opened  to  settlement. 

On  June  10,  1909,  Delany  made  his  application  to  enter  the  quarter  section 
on  which  he  resided  under  the  homestead  laws,  and  on  November  20,  1912,  he 
offered  final  proof.  His  homestead  entry  was  rejected  on  the  ground  that  It 
was  in  conflict  with  selection  by  the  state  of  Idaho.  From  that  decision  he 
appealed  to  the  €k)nunlssloner  of  the  General  Land  Office,  and  on  December 
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16,  1909,  the  commissioner  sustained  the  decision  of  the  local  land  ofBce,  and 
ruled  that  the  right  of  the  state  was  prior,  and  that  Delany's  application  was 
properly  rejected  on  that  ground.  On  June  28,  1915,  the  claims  of  the  state 
of  Idaho  were  canceled,  and  on  July  9,  1915,  Delany's  homestead  application 
was  held  for  rejection  on  the  ground  that  it  was  in  conflict  with  the  selections 
of  the  railway  company.  Delany  appealed  to  the  Secretary  of  the  Interior,  and 
on  November  18,  1915,  the  Secretary  affirmed  the  decision  of  the  General  Land 
Office  on  the  ground  that  the  railway  company  had  the  right  to  make  a  valid 
application  for  the  land  notwifbstanding  the  claim  of  the  state  of  Idaho. 
Patent  was  Issued  to  the  railway  company,  and  the  land  was  thereafter  con- 
veyed to  Edward  Rutledge  Timber  Company.  It  was  shown  that  when  Leach 
made  his  settlement  on  the  land  he  blazed  a  line  around  his  claim  to  locate 
bis  boundaries,  and  posted  notices  on  each  comer,  and  that,  when  he  sold  out 
to  Delany,  the  latter  took  down  loach's  notices  and  posted  notices  of  his  own. 
Delany  did  not  know  that  an  attempt  had  been  made  to  appropriate  the 
land,  either  by  the  state  or  by  the  railway  company,  and  there  was  nothing 
on  the  land  or  in  the  local  land  office  to  indicate  that  any  such  claim  was  made, 
except  the  lieu  selection  list  which  was  on  file  and  the  application  of  the  state, 
which  was  a  matter  of  record  in  the  General  Land  Office. 

On  June  21,  1903,  when  Delany  purchased  the  rights  of  Leach  and  made  set- 
tlement on  the  land,  the  nearest  surveyed  line  to  the  said  land  was  the  east 
line  of  township  43,  range  2  E.  B.  M.,  7^4  miles  distant  from  the  nearest  part 
of  said  land.  The  land  between  those  two  lines  was  very  rough  and  moun- 
tainous, and  the  most  of  it  covered  with  heavy  timber.  Section  4  of  the  Act  of 
March  2,  1899,  providing  for  lieu  land  selections,  declares:  **In  case  the  tract 
so  selected  shall  at  the  time  of  selection  be  unsurveyed,  the  list  filed  by  the 
company  at  the  local  land  office  shall  describe  such  tract  in  such  manner  as  to 
designate  the  same  with  a  reasonable  degree  of  certainty;  and  within  the 
period  of  three  mouths  after  the  lands  including  such  tract  shall  have  been 
surveyed  and  the  plats  thereof  filed  by  said  local  land  office,  a  new  selection 
list  shall  be  filed  J)y  said  company,  describing  such  tract  according  to  such  sur- 
vey; and  in  case  such  tract,  as  originally  selected  and  described  in  the  list 
filed  in  the  local  land  office,  shall  not  precisely  conform  with  the  lines  of  the 
official  survey,  the  said  company  shall  be  permitted  to  describe  such  tract 
anew,  so  as  to  secure  such  conformity."  In  the  list  which  was  filed  the  rail- 
way company  described  the  land  as  follows :  "The  following  tract  which  when 
surveyed  will  be  described  as  follows :  All  of  20—43 — 4,  containing  640  acres." 

A.  H.  Kenyon,  of  Spokane,  Wash.,  and  S.  M.  Stockslager,  of  Wash- 
ington, D.  C,  for  appellant. 

Stiles  W.  Burr,  of  St.  Paul,  Minn.,  Jno.  J.  Skuse  and  Fred  B.  Mor- 
rill, both  of  Spokane,  Wash.,  and  Horace  H.  Glenn,  of  St.  Paul,  Minn., 
for  appellees. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  DOOLr 
ING,  District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
appellant  contends  that  the  land  was  not  described  in  the  railway  com- 
pany's list  so  as  to  designate  the  same  with  a  reasonable  de^ee  of 
certainty.  The  appellees  contend  (1)  that  the  lands  were  designated 
with  a  reasonable  degree  of  certainty,  and  (2)  that  the  acceptance  of 
the  hst  and  the  issuance  of  patent  by  the  Land  Office  involved  the 
finding  of  fact  that  the  lands  were  designated  with  a  reasonable  degree 
of  certainty,  and  that  such  a  finding  of  fact  is  conclusive. 

[1]  We  find  in  this  case  no  decision  of  fact  that  the  description  of 
the  land  as  Hsted  by  the  railway  company  designated  the  same  with  a 
reasonable  degree  of  certainty.  The  record  shows,  on  the  contrary, 
that  no  decision  was  made  on  the  facts  of  the  case,  and  that  the  action 
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of  the  Land  Office  was  but  the  application  of  the  settled  rule  of  prac- 
tice which  it  followed  in  all  cases,  that  all  unsurveyed  lands  listed  by 
a  railway  company  as  lieu  lands  are  designated  with  a  reasonable  de- 
gree of  certainty  if  they  are  designated  by  the  description  applicable 
to  them  after  they  shall  have  been  surveyed.  Thus  on  the  appeal  the 
decision  of  the  Secretary  of  the  Interior  states,  not  that  the  rejection 
of  Delany's  application  was  supported  by  the  facts,  but  that  it  was 
supported  by  the  reasons  given  by  the  department  in  its  decision  in 
Daniels  v.  Northern  Pac.  Ry.  Co.,  43  Land  Dec.  38L  Turning  to  that 
decision,  we  find  it  stating  that  all  lists  filed  for  lieu  lands  by  railway 
companies  were  accepted  under  general  regulations  of  the  department 
in  every  case  where  the  lands  were  described  in  the  terms  of  future 
survey,  and  the  decision  points  to  the  Act  of  Congress  of  July  1, 
1898  (30  Stat.  620,  c.  546),  which  provided  that  lands  under  that  act 
be  selected  in  terms  of  a  future  survey,  as  sanctioning  the  propriety 
of  the  settled  practice  of  the  Land  Department. 

Conceding  that  the  act  of  1898  had  the  meaning  attributed  to  it, 
it  is  to  be  observed  that  a  year  later,  in  enacting  the  statute  under  which 
the  lieu  lands  were  selected  in  the  present  case.  Congress  adopted  a 
different  provision  and  required,  not  that  the  lands  be  described  in 
terms  of  future  survey,  but  that  they  be  designated  with  a  reasonable 
degree  of  certainty,  which,  as  we  take  it,  means  that  Congress  was 
not  satisfied  that  the  prior  statute  and  prior  practice  were  adequate 
in  every  case  for  the  description  of  listed  lands,  but  that  other  means 
of  identification  might  become  necessary  in  view  of  possible  facts 
which  would  render  the  description  in  terms  of  future  survey  inade- 
quate. In  the  present  case,  it  is  clear  that  the  particular  circumstances 
attending  this  lieu  land  selection  were  not  taken  into  consideration 
by  the  Land  Department.  TKey  did  not  decide  that  the  description 
was  reasonably  sufficient,  as  applied  to  this  particular  tract  of  land. 
They  applied  only  a  rule  of  practice,  and  in  so  doing  decided  a  ques- 
tion of  law  and  not  a  question  of  fact. 

A  similar  case  was  before  us.  West  v.  Edward  Rutledge  Timber 
Co.,  221  Fed.  30,  136  C.  C.  A.  556,  in  which  we  sustained  the  court 
below  in  ruling  that  the  railway  company's  designation  of  a  list  of  un- 
surveyed land  by  the  description  by  which  it  would  be  known  when 
surveyed  was  legally  sufficient,  where  the  tract  was  within  three  miles 
of  a  surveyed  township  and  could  be  located  with  approximate  cer- 
tainty.   In  that  case  we  said: 

"It  may  be  conceded,  in  so  far  as  it  respects  this  case,  that  a  description  of 
a  section  or  a  quarter  section  by  legal  subdivisions  in  the  fastnesses  of  the 
Cascades  or  Rocky  Mountain  ranges,  far  distant  from  any  government  sur- 
vey, or  even  generally  that  a  description  in  terms  of  future  survey,  is  not  such 
a  description  as  Is  contemplated  by  the  statute.  What  may  be  a  sufficient 
description  for  designating  the  tract  imder  one  set  of  circumstances  might 
be  wholly  insufficient  under  another." 

Our  decision  was  affirmed  in  West  v.  Rutledge  Timber  Co.,  244  U. 
S.  90,  37  Sup.  Ct.  587,  61  L.  Ed.  1010.    In  that  case  the  court  said: 

"What  was  a  description  having  *a  reasonable  degree  of  certainty*  was  to  be 
determined  by  the  circumstances.  It  was  in  the  nature  of  a  question  of  fact 
and  had  tests  for  decision,  as  the  Court  of  Appeals  pointed  out." 
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This  means  that  the  question  is  in  the  nature  of  a  question  of  fact 
when  it  is  determinable  according  to  the  proper  tests  applicable  to 
facts.  It  does  not  mean  that  the  adoption  and  application  of  a  general 
rule  of  practice  by  the  Land  Office  is  a  decision  of  a  question  of  fact. 

[2]  We  are  of  the  opinion  that  to  designate  the  section  of  land  in 
which  the  section  in  controversy  is  situated  in  terms  of  a  future  sur- 
vey was  wholly  insufficient  to  designate  the  same  with  a  reasonable  de- 
gree of  certainty.    In  the  West  Case,  this  court  said: 

"But  the  farther  they  remove  from  an  established  survey,  It  stands  to 
reason,  the  greater  wUl  be  the  difficulty  of  setting  foot  on  the  identical  tract, 
untU  eventuaUy  no  reasonable  being  could  expect  another  to  tie  back  to  a 
known  surety  for  the  purpose  of  identification." 

With  the  uncertainty  there  foreshadowed  we  are  here  brought  face 
to  face.  The  homestead  settler  here  could  not,  without  the  expenditure 
of  a  large  sum  of  money,  ascertain  in  what  section  his  land  would  be 
when  finally  surveyed.  The  land  was  7%  miles  from  a  known  sur- 
vey, and  the  intervening  space  was  a  rough,  mountainous,  timbered 
country.  Even  if  he  haxl  gone  to  the  expense  of  a  survey,  he  could 
not  know  that  the  government  survey  would  coincide  with  his.  By 
the  Act  of  May  14,  1880,  c.  89,  21  Stat.  141  (Comp.  St.  §§  4536-4538), 
he  was  given  the  right  to  make  his  homestead  upon  unsurveyed  lands. 
He  duly  marked  the  boundaries  of  his  claim,  and  made  his  residence 
thereon.  He  selected  a  parcel  of  land  in  an  unsurveyed  township, 
with  nothing  on  the  ground  or  on  record  in  the  plats  of  the  local  land 
office  to  notify  him  tbat  the  tract  had  been  selected  by  the  railway  com- 
pany. Said  the  court  in  Lytle  v.  State  of  Arkansas,  9  How.  314, 
333  (13  L.  Ed.  153): 

"The  adventurous  pioneer,  who  is  found  in  advance  of  our  settlements,  en- 
counters many  hardships,  and  not  infrequently  dangers  from  savage  incur- 
sions. He  is  generaUy  poor,  and  it  is  fit  that  his  enterprise  should  be  re- 
warded by  the  privilege  of  purchasing  the  favorite  spot  selected  by  him,  not  to 
exceed  one  hundred  and  sixty  acres.  That  this  is  the  national  feeling  is  shown 
by  the  course  of  legislation  for  many  years." 

And  in  Ard  v.  Brandon,  156  U.  S.  537,  543,  15  Sup.  Ct  406,  409  (39 
L.  Ed.  524),  the  court  said: 

"The  law  deals  tenderly  with  one  who,  in  good  faith,  goes  upon  the  public 
lands,  with  a  view  of  making  a  home  thereon." 

The  view  which  we  have  taken  of  this'  branch  of  the  case  renders  it 
unnecessary  to  consider  the  other  assignments  of  error. 

The  decree  is  reversed,  and  the  cause  is  remanded  to  the  court  below, 
with  instructions  to  enter  a  decree  for  Ae  appellant  as  prayed  for  in 
the  bill. 
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SOUTHERN  PAO.  CO.  v.  STEVENS  ct  aL 

(Oircult  Court  of  Appeals,  Ninth  C&cult.    May  19,  1919.) 

No.  3269. 

1.  APFEAIi  AND  EbBOB  4=S>1063(3) — HABMT.EBS  EbBOB— EVIDBNCB— CUBB  BT  IlT- 
STBUCTION. 

Where  a  complaint  alleged  that  a  certain  agent  of  defendant  carrier 
agreed  to  famish  plaintiff  live  sto<^  cars,  any  error  in  admitting  a  con- 
▼ersaticm  regarding  agreement  by  another  agent  is  cured  by  instruction 
that  recovery  must  be  based  on  contract  made  with  agent  named  in  com- 
plaint 
2»  EviDENGB  ^3B»856<1)— Statbmbnt  of  Fbbioht  Ratss— Failubx  to  Pubnisb 
Cabs. 

In  action  to  recover  for  failure  to  furnish  live  stock  cars,  a  written  state- 
ment of  freight  rates  delivered  to  plaintiffs  by  defendant's  agent  and  pre- 
pared by  clerk  in  agent* s  office  is  admissible,  although  not  actually  pre- 
pared by  agent  himself. 
8.  Evidence  «=s>357— Tbial  4s»85 — Failttbb  to  Fctbnish  Liyb  Stock  Cabs— 
Lbttbbs  and  Tbleobahs — Spbcdio  Objection. 

In  action  for  failure  to  furnish  live  stodc  cars,  plaintiffs'  telegrams  and 
letter  to  defendant  demanding  cars  and  threatening  to  hold  it  liable  for 
damages,  etc.,  held  admissible,  and  objection  should  have  been  spedflcally 
made  to  any  self-serving  portions  thereof. 

4.  Cabbiebs  ^=s>47(1) — Agent's  Authobitt— Chief  Clbbk. 

A  chief  clerk  In  manifest  bureau  of  defendant  railroad,  with  whom 
plaintiffs  claimed  to  have  contracted  regarding  the  furnishing  of  live 
stock  cars,  held  apparently  authorized  to  represent  defendant. 

5w  Cabbiebs  ^=:»69(5) — Contbaot  to  BVbnish  Cabs — ^Agent's  Attthobttt — Jubt 

QUEOTION. 

Evidence  that  chief  derk  in  manifest  bureau  of  defendant  railroad 
acted  as  the  traffic  manager's  assistant  in  agreeing  to  furnish  plaintiffs 
live  stock  cars  for  shipment  originating  on  a  connecting  road,  etc.,  held 
to  make  his  authority  to  bind  defendant  a  Jury  question. 

6u  Appeal  and  Ebbob  4s»928(2) — Resebving  Gbounds  fob  Review — ^Request- 
ed Instbixotions. 

Refusing  requested  instructions  is  not  reversible  error,  where  no  ex- ' 
ception  was  taken  to  general  charge,  since  it  will  be  presumed  that  charge 
which  was  given  properly  presented  all  questions. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Arizona ;  William  H.  Sawtelle,  Judge. 

Action  by  W.  Samuel  Stevens  and  Emmet  C.  Stevens,  copartners 
doing  business  under  the  firm  name  and  style  of  the  Stevens  Cotton 
Company,  against  the  Southern  Pacific  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.    Affirmed. 

The  defendants  in  error  obtained  Judgment  against  the  plaintiff  in  error  for 
$5,236.04  damages  for  faUure  to  furnish  cars  under  a  contract  to  transport 
862  head  of  dairy  stock  from  Mt  Vernon,  Wash.,  to  Phoenix  and  Gila, 
Arls.   The  parties  wiU  be  named  plaintiffs  and  defendant  as  in  the  court  below. 

There  was  evidence  that  the  plaintiffs'  agents  applied  to  one  Gatter,  the 
agent  of  the  defendant  at  Phoenix,  for  informaticm  as  to  their  contemplated 
shipment  Gatter  referred  them  to  Luce,  the  general  fright  and  passenger 
agent  of  the  defendant  at  San  Francisco.  They  appUed  at  the  office  of  Luce, 
and  the  chief  derk  on  learning  their  business  told  them  that  Frye  had  that 
business  in  charge.   They  discussed  the  details  of  the  shipment  with  Frye,  and 

#sg»Fbr  oCliM  omm  see  same  topic  ft  KBT-NUMBBR  in  aU  Key-Numbered  Digeeti  ft  Indexes 
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they  testified  that  he  told  them  that  the  defendant  would  handle  the  shipment 
promptly  and  furnish  the  cars;  that  It  was  not  necessary  to  wire  his  office 
when  ready  to  ship,  but  to  notify  the  local  agent  of  the  Great  Northern  Rail- 
road Company  at  Mt.  Vernon,  giving  him  four  or  five  days*  notice;  and  the 
plaintiffs  were  given  a  quotation  of  a  rate  from  Mt.  Vernon  to  Phoenix  and 
Gila,  Ariz.  The  plaintiffs  then  purchased  the  dairy  stock,  in  the  vicinity  of  Mt. 
Vernon,  and  on  November  26,  1916,  ordered  the  cars  from  the  local  agent  of 
the  Great  Northern  Railway  Company  at  Mt.  Vernon,  Wash.  That  agent 
transmitted  the  order  to  the  defendant,  and  on  December  1st  he  received  the 
Information  from  the  defendant  that  It  could  not  furnish  the  stock  cars  "as 
yet,"  but  would  try  to  get  some  as  soon  as  possible,  and  on  the  following  day 
the  defendant  sent  word  that  it  was  unable  to  furnish  any  cars  at  all.  The 
plaintiffs  made  efforts  to  get  the  cattle  shipped,  but  without  avail,  and  finally 
shipped  them  by  express  to  Stockton,  Cal.,  and  thence  by  freight  by  the  Santa 
F6  to  Phoenix.  For  the  enhanced  expense  of  shipping  the  cattle,  and  Injury  to 
the  cattle  caused  by  the  delay,  owing  to  storms  and  inadequate  feeding  facili- 
ties at  Mt.  Vernon,  damages  were  awarded  by  the  Jury. 

Francis  M.  Hartman,  of  Tucson,  Ariz.,  and  J.  C.  Forest,  of  Phoenix, 
Ariz.  (Guy  V.  Shoup  and  Elmer  Westlake,  both  of  San  Francisco, 
Cal.,  of  counsel),  for  plaintiff  in  error. 

Thomas  Armstrong,  Jr.,  Ernest  W.  Lewis,  and  R.  Wm,  Kramer, 
all  of  Phoenix,  Ariz.,  for  defendants  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
Error  is  assigned  to  the  admission  of  evidence  of  a  conversation  which 
the  plaintiffs'  agents  had  with  Gatter,  in  which  the  latter  said  that  the 
defendant  would  handle  the  stock  out  of  Mt.  Vernon  and  give  every  fa- 
cility therefor.  This  was  objected  to  on  the  ground  that  the  complaint 
had  alleged  that  the  contract  was  made  with  Frye  at  San  Francisco. 
The  testimony  was  admitted  as  preliminary  to  the  conversation  with 
Frye,  and,  if  there  was  error  in  its  admission,  it  was  cured  by  the 
court's  instruction  to  the  jury  that  the  plaintiffs  could  not  recover  on 
the  basis  of  any  contract  made  with  Gatter. 

[2]  Error  is  assigned  to  the  admission  of  a  written  statement  of 
freight  rates  furnished  the  plaintiffs'  agents  at  San  Francisco,  the 
ground  of  the  objection  having  been  that  it  was  not  prepared  by  Frye. 
It  is  a  sufficient  answer  to  this  to  say  that  the  statement  was  furnished 
at  the  request  of  the  plaintiffs'  agents  and  was  prepared  by  a  clerk  in 
Frye's  office  at  his  direction  and  was  delivered  by  Frye. 

[3]  It  is  contended  that  it  was  error  to  admit  in  evidence  certain 
exhibits  to  which  objection  was  made,  on  the  ground  that  they  were 
self-serving,  incompetent,  immaterial,  and  irrelevant.  The  exhibits 
consisted  of,  first,  two  identical  telegrams  sent  by  the  plaintiffs  on  De- 
cember 5,  1916,  one  to  Luce,  the  other  to  Hinshaw,  |;eneral  s^ent  of 
the  defendant  at  Portland,  Or.,  stating  that,  after  the  negotiations  re- 
garding stock  cars,  the  plaintiffs  had  purchased  nearly  400  head  of 
cattle,  which  they  were  then  holding  under  heavy  expense,  and  that 
they  were  damaged  by  delay,  and  adding: 

"Have  made  strong  demands  through  local  office  for  cars  Immediate  ship- 
ment and  now  appeal  to  you  direct.  Shall  hold  Southern  Pacific  responsible 
for  all  feed,  expenses,  deaths,  damages  suffered  through  delay.   Answer." 
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It  was  proper  for  the  plaintiffs  to  show  that  they  were  making 
every  effort  to  obtain  cars  from  the  defendant  and  were  advising  them 
of  the  importance  of  having  the  cars  on  hand.  If  there  were  any  self- 
serving  statements  in  the  dispatch,  objection  should  have  been  directed 
specifically  to  these  portions  thereof,  not  to  the  whole  body  of  the 
dispatch.  The  same  may  be  said  in  regard  to  the  dispatch  of  Decem- 
ber 6,  1916,  sent  by  the  plaintiffs  to  Hinshaw,  and  the  letter  of  Decem- 
ber 5,  1916,  sent  to  Luce.    In  the  letter  the  writer  said: 

"Have  made  strong  demands  through  local  office  for  cars  immediate  ship- 
ment, and  now  appeal  to  you  direct.  ♦  ♦  ♦  I  will  certainly  appreciate  all 
Immediate  eflforts  possible  to  stop  this  tremendous  cost  to  your  company  and 
myself.  ♦  ♦  ♦  I  feel  sure  that  you  will  appreciate  my  position  in  this  mat- 
ter and  make  every  effort  to  ^tisfy  my  losses  and  facilitate  the  shipment 
without  further  delay." 

It  is  to  be  observed  that  the  agents  of  the  defendant  made  no  de- 
nial of  the  statements  contained  in  these  communications,  and  appar- 
ently accepted  the  same  as  stating  the  truth  of  the  situation.  On  De- 
cember 5,  1916,  Hinshaw  answered  the  plaintiffs*  dispatch  to  him 
saying: 

"Southern  Pacific  appreciates  your  situation  and  will  do  everything  possi- 
ble assist,  but  cannot  guarantee  furnish  cars.  Will  wire  Gatter  what  can  ac- 
complish, but  meantime  suggest  wiring  your  representative  Mt.  Vernon  con- 
tinue his  efforts.    Have  Great  Northern  supply  cars." 

Before  the  plaintiffs  could  render  the  defendant  liable  for  the  ad- 
ditional cost  of  shipping  the  cattle  by  express,  it  was  necessary  for 
them  to  exhaust  every  remedy  and  make  every  effort  to  obtain  the 
promised  cars.  The  dispatches  and  the  letters  are  evidence  that  they 
fulfilled  that  obligation.  We  are  not  convinced  that  the  admission  of 
the  exhibits  was  error  for  which  the  judgment  should  be  reversed. 

[4,  6]  Error  is  assigned  to  the  denial  of  the  defendant's  motion  for 
an  instructed  verdict  in  its  favor.  It  is  urged  that  the  motion  should 
have  been  sustained  for  want  of  proof  of  Frye's  authority  to  make  a 
contract  for  the  defendant.  Frye  was  the  head  clerk  in  the  manifest 
bureau,  and  in  the  office  of  the  general  freight  agent  of  the  road  he 
dealt  with  the  plaintiffs  and  furnished  them  quotations  of  freight  rates 
and,  according  to  their  testimony,  entered  into  the  contract.  He  was 
apparently  clothed  with  authority  to  represent  the  defendant  in  making 
a  contract,  and  the  plaintiffs  had  the  right  to  rely  on  his  assumption  of 
such  authority.  10  C.  J.  216,  and  cases  there  cited;  Northern  Pac. 
R,  Co.  V.  American  Trading  Co.,  195  U.  S.  439,  462,  25  Sup.  Ct.  84, 
49  L.  Ed.  269;  Aerne  v.  Gostlow,  60  Or.  113,  118  Pac.  277;  Brace  v. 
Northern  Pac.  R.  Co.,  63  Wash.  417,  115  Pac.  841,  38  L.  R.  A.  (N. 
S.)  1135.  But  the  principal  question  here  involved  is  whether  there 
was  evidence  sufiicient  to  go  to  the  jury  to  show  that  Frye  in  addition 
to  the  ordinary  authority  of  an  agent  had  authority  to  make  this  par- 
ticular contract ;  the  general  rule  being  that  the  principal  is  not  bound 
by  the  contract  of  a  local  agent  for  transportation  over  a  connecting 
line  in  the  absence  of  express  authority  or  a  course  of  business  from 
which  such  authority  may  be  inferred.  The  cattle  were  to  be  carried 
from  Mt.  Vernon  on  the  line  of  the  Great  Northern  to  Portland,  a  dis- 
tance of  252  miles,  and  thence  on  the  defendant's  line  a  distance  of 
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about  2,000  miles  to  points  in  Arizona.  That  they  were  to  be  carried 
through  without  unloading  at  Portland  is  shown  by  Frye's  letter  to 
Hinshaw  of  November  21,  1916,  which  was  written  in  the  name  of 
Luce,  "Freight  Traffic  Manager/'  There  is  little  evidence  on  the  sub- 
ject of  Frye's  authority  to  mske  a  contract  to  furnish  cars  at  a  point 
on  a  connecting  road.  There  is  evidence  in  the  case,  however,  which 
seems  to  indicate  that  such  was  the  course  of  business  of  the  defend- 
ant, and  that  such  was  the  understanding,  not  only  of  Frye,  but  of 
the  agents  of  the  defendant  at  Phoenix,  Portland,  and  Seattle.  Frye 
gave  the  plaintiflf  a  statement  of  rates,  evidently  estimated  as  for  the 
service  of  the  defendant's  cars,  from  Mt.  Vernon  to  Gila  and  Phoenix^ 
and  Frye,  on  cross-examination,  testified: 

**If  the  agent  at  Mt  Vernon  should  want  Southern  Pacific  cars,  he  would 
make  out  an  application  to  his  superintendent  for  these  cars,  and  the  Great 
Northern  would  transmit  tliat  order  to  the  Southern  Pacific  Ck>mpan7,  and,  if 
the  Southern  Pacific  Company  had  tlie  cars  that  they  could  furnish,  I  have  no 
doubt  but  that  they  would  let  the  cars  go  up  on  the  Great  Northern." 

We  think  sufficient  appears  to  warrant  the  jury  in  finding  that  Frye 
was  pursuing  a  customary  and  authorized  course  of  business  in  en- 
tering into,  if  he  did  enter  into,  the  contract  which  was  alleged  in  the 
complaint.  And  here  the  contract  was  not  made  by  a  local  agent  of 
the  defendant.  Frye  in  making  it  acted  as  assistant  to  Luce,  the 
general  traffic  manager  of  the  defendant.  In  Northern  Pacific  Ry.  Co. 
V.  Amer.  Trading  Co.,  195  U.  S.  439,  462,  25  Sup.  Ct.  84,  91  (49  U 
Ed.  269),  it  was  said: 

"A  railroad  company  has  the  power,  as  we  have  seen,  to  make  such  a  con- 
tract of  carriage  beyond  Its  lines.  A  general  agent  wonld  be  presumed  to  have 
such  power." 

See,  also.  White  v.  Mo.  Pac.  Ry.  Co..  19  Mo.  App.  400;  Bigdow  v. 
Chicago,  Burlington  &  N.  R.  Co.,  104  Wis.  109,  80  N.  W.  95. 

We  find  no  error  in  the  denial  of  the  motion  for  an  instructed  ver- 
dict. 

[8]  Error  is  assigned  to  the  refusal  of  certain  instructions  request- 
ed by  the  defendant.  The  bill  of  exceptions  recites  that  no  exception 
was  taken  to  the  general  charge.  The  general  charge  is  not  incorpo- 
rated in  the  record.  In  such  a  case,  it  will  be  presumed  that  the 
charge  which  was  given  properly  presented  to  the  jury  all  questions 
involved  in  the  case,  and  error  cannot  be  predicated  upon  the  refusal 
of  requested  instructions.  Johnston  v.  United  States,  154  Fed.  445, 
83  C.  C.  A.  299;  Northern  Pac.  Ry.  Co.  v.  Tynan,  119  Fed.  288,  56 
C.  C.  A.  192;  Columbia  Mfg.  Co.  v.  Hastings,  121  Fed.  328,  57  C.  C 
A.  504;  Union  Mut.  Life  Ins.  Co.  v.  Payne,  10?  Fed.  172,  45  C  C. 
A.  193. 

The  judgment  is  affirmed. 
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CINCINNATI  TRACTION  CO-  T.  COLD  et  aL 

(drcolt  Court  of  Appeals,  Sixth  Circuit    March  7,  1910.) 
No.  8186. 

1.  I^UDB,  Statutb  07  «s>18(2)— Pbomise  to  Anbwsb  roB  Dbbt  OB  Default 

07  Anotheb. 

The  statiite  of  frauds  (Gen.  Code  Ohio,  |  8621),  r^ating  to  promises  to 
answer  for  the  debt  or  default  of  another,  does  not  apply  to  a  promise  for 
a  consideration  made  to  the  debtor  to  pay  his  debt. 

2.  I^TTDS,  Statute  of  ^s»84 — Peomibb  to  Answeb  fob  Debt  of  Thibd  Peb- 

BON — ^FUNDB  IN  PbOMIBOB'S  HaNDB. 

As  the  first  section  of  the  original  statute  of  frauds  provides  that  no  ac- 
tion shall  be  brought  to  charge  any  executor  or  administrator  upon  any 
special  promise  to  answer  damages  on  his  own  estate,  etc.,  the  second  sec- 
tion, appearing  as  Gen.  Code  Ohio,  |  8621,  and  declaring  that  no  action 
shall  be  maintained  on  a  promise  to  answer  for  the  debt  or  default  of  an- 
other, unless  in  writing,  etc,  does  not  apply  to  a  promise  to  answer  for  - 
the  debt  of  a  third  person  out  of  such  person's  funds  in  the  promisor's 
hands. 

8l  Fbauds,  Statute  of  ^s>83(1) — ^Pbomise  to  Anbweb  fob  Debt  ob  Default 
OF  Anotheb. 

Notwithstanding  the  statute  of  frauds  (Gen.  Code  Ohio,  |  8621),  declar- 
ing that  no  action  shall  be  brought  on  a  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another,  unless  the  agreement  is  in  writing, 
etc.,  an  oral  promise  to  answer  for  the  debt  or  default  of  another  is  en- 
forceable, where  the  leading  object  of  the  promisor  was,  not  to  answer 
for  the  debt  of  another,  but  to  subserve  some  pecuniary  or  business  purpose 
of  his  own. 

i.  Fbauds,  Statute  of  <^34    Aqbeement  to  Answeb  foA  Debt  ob  Default 
OF  Anotheb — ^Possession  of  Funds  of  Debtob. 

Where  a  contractor  had  nearly  completed  extoisive  work  for  defendant, 
and  defendant  had  retained  a  large  sum  already  earned,  held,  that  a 
promise  by  defendant  to  pay  a  lumber  company  the  amount  which  the 
contractor  owed,  by  which  means  the  company  was  induced  to  furnish 
more  lumber  and  failed  to  perfect  its  lien,  though  oral,  is  enforceable, 
despite  the  statute  of  frauds  (Gen«  Code  Ohio,  {  8621);  it  being  not 
only  a  promise  for  the  benefit  of  defendant,  but  a  promise  to  pay  the 
debt  out  of  funds  of  the  contractor. 

S.  COBPOBATIONS  ^=»433(1)— OffICEBS — ^AUTHOBITT. 

Where  an  officer  of  defendant,  known  as  comptroller,  whose  duty  had  to 
do  with  its  auditing  and  treasury  departments,  and  who  at  times  acted  as 
treasurer  and  at  others  as  vice  president,  made  a  specdal  promise  to  pay 
plaintiffs,  who  were  furnishing  lumber  to  a  contractor  doing  work  for  the 
defendant,  such  officer  cannot  be  held,  as  a  matter  of  law,  without  au- 
thority. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
Division  of  the  Southern  District  of  Ohio;  Howard  C.  Hollister, 
Judge. 

Action  by  James  O.  Cole  and  others,  as  executors  of  Clinton  Crane, 
partners  as  C.  Crane  &  Co.,  a^inst  the  Cincinnati  Traction  Company. 
There  was  a  judgment  for  plamtiflfs,  and  defendant  brings  error.  Af- 
firmed. 
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Joseph  Wilby,  of  Cincinnati,  Ohio,  for  plaintiff  in  error. 
Charles  H.  Stephens,  Jr.,  of  Cincinnati,  Ohio,  for  defendants  in 
error. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  COCH- 
RAN,  District  Judge. 

COCHRAN,  District  Judge.  The  positions  in  the  lower  court  of  the 
parties  to  this  writ  were  the  reverse  of  what  they  are  here.  The  trial 
was  by  jury,  and  the  principal  error  assigned  is  the  overruling  of  de- 
fendant's motion  for  a  directed  verdict.  The  motion  was  not  made 
until  after  the  court's  charge  to  the  jury.  The  right  to  make  it  that 
late  is  challenged ;  but,  as  we  hold  that  the  motion  was  properly  over- 
ruled, it  is  not  necessary  to  determine  this  question.  It  may  be  noted, 
however,  that  the  situation  would  have  been  different  had  the  court 
refused  to  hear  the  motion. 

[1,  2]  The  motion  was  based  upon  two  grounds.  One  was  that  the 
promise,  the  basis  of  the  action,  was  one  to  answer  for  the  debt  of  an- 
other, and,  not  being  in  writing  or  evidenced  thereby,  was  void  under 
the  Ohio  statute  of  frauds  (section  8621,  General  Code  of  Ohio), 
which  is  in  the  usual  form  of  such  statutes.  We  proceed  to  consider 
this  ground   before  stating   the  other. 

The  promise  was  claimed  to  have  been  made  on  or  about  November 
9,  1909.  If  made  at  all,  the  conditions  under  which  it  was  made  were 
these :  The  Heffron  Construction  Company  had  then  nearly  complet- 
ed a  contract  with  defendant,  made  March  30th,  previously,  by  which 
it  was  to  do  certain  work  on  its  premises  for  $15,561.75,  ot  which 
$9,548.78  had  been  paid,  upon  monthly  estimates,  to  an  assignee  of 
the  Heffron  Company,  and  possibly  as  much  as  $2,000  more  had  been 
earned,  the  larger  part  of  which  was  retained  percentage.  That  com- 
pany was  indebted  to  plaintiffs  in  the  sum  of  $2,949.20  for  lumber  used 
in  that  work.  Plaintiffs  had  a  right  to  take  out  a  lien  on  defendant's 
premises  therefor,  which  would  be  unaffected  by  the  assignment  or 
payments  thereunder.  Section  8334,  General  Code  of  Ohio.  The 
defendant,  by  its  contract,  had  the  right  to  retain  out  of  subsequent 
payments  an  amount  sufficient  to  indemnify  it  against  this  hen,  and, 
in  case  of  deficiency,  had  recourse  against  the  Heffron  Company  and 
a  surety  company  to  make  it  good. 

Plaintiff's  evidence  tended  to  show  that  the  making  of  the  promise 
came  about  by  their  refusal  to  deliver  more  lumber  needed  to  com- 
plete the  contract,  that  it  was  made  in  consideration  of  their  promise 
to  continue  delivering  and  not  to  take  out  a  lien,  and  that  it  was  to  pay 
plaintiffs,  at  least  conditionally  (i.  e.,  if  the  Heffron  Company  did 
not),  both  for  the  lumber  previously  delivered  and  that  thereafter  de- 
livered. Thereafter  plaintiff  delivered  lumber  which  came  to  $524.71, 
making  the  whole  amount  due  them  $3,474.06,  for  the  recovery  of 
which  the  action  was  brought. 

Defendant  denied  having  made  such  a  promise ;  but  it  is  undisputed 
that  in  January,  1910,  after  plaintiffs  had  finished  delivering,  defend- 
ant, by  letter,  absolutely  assured  them  that  they  would  be  paid,  and 
their  evidence  tended  to  show  that  they  were  not  advised  that  it  would 
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not  comply  with  its  assurance  until  it  was  too  late  to  tak6  out  a  lien. 
According  to  what  plaintiff's  evidence  tended  to  show,  there  was  a 
sufficient  consideration  to  uphold  defendant's  promise.  It  is  not 
claimed  that  there  was  not.  It  is  questioned  whether  plaintiff's  prom- 
ise, which  constituted  the  consideration  thereof,  covered  the  not  taking 
out  of  a  lien.  As  to  this  we  do  not  deem  it  necessary  to  say  more 
than  that  we  think  that  plaintiff's  evidence  justified  the  conclusion  that 
it  did.  But  the  promise  to  continue  to  deliver  lumber  was  sufficient 
of  itself  to  uphold  the  promise  in  its  entirety,  for  the  plaintiffs  were 
under  no  obligation  to  the  Heffron  Company  so  to  do. 

The  plaintiff  in  error  bases  its  contention  that  the  promise  sued  on 
was  within  the  statute  and  hence  void,  solely  upon  the  fact  that,  so  far 
as  plaintiff's  evidence  tended  to  establish  the  making  thereof,  it  was 
only  a  conditional  promise;  i.  e.,  a  promise  to  pay  if  the  Heffron 
Company  did  not.  If  this  did  not  bring  it  within  the  statute,  it  does 
not  contend  that  it  was  within  it.  The  charge  of  the  lower  court  to  the 
jury  presupposed  that  it  was  a  question  for  them  whether  such  was 
the  character  of  the  promise.  They  were  told  that,  if  such  was  its 
character,  there  could  be  no  recovery,  and  that  they  could  find  for 
plaintiffs  only  in  case  they  determined  that  the  promise  was  an  absolute 
one ;  i.  e.,  "to  pay — not  if  the  Heffron  Company  did  not  pay,  but  pay 
anyhow."  They  were  further  charged  that  the  written  assurance  was 
not  sufficient  to  take  the  promise  out  of  the  statute,  for  two  reasons, 
to  wit,  want  of  authority  on  the  part  of  the  officer  of  defendant,  who 
had  given  it,  to  give  it,  and  the  necessity  of  parol  evidence  to  explain 
a  reference  in  the  letter  from  plaintiffs,  to  which  it  was  an  answer. 

The  position  of  plaintiff  in  error,  that  the  only  promise  which  plain- 
tiff's evidence  tended  to  establish  was  a  conditional  promise,  is  diffi- 
cult to  combat.  The  sole  witness  thereto  testified,  on  cross-examina- 
tion, that  the  "precise  language"  used  was,  "we  will  pay  this  account 
if  Heffron  Construction  Company  does  not,"  and  that  the  language 
was  in  substance,  "We  will  see  that  this  account  is  paid  if  the  Heffron 
Construction  Company  does  not  pay  it."  His  testimony  on  direct 
examination  is  not  inconsistent  with  such  having  been  the  language 
used,  and  all  other  pertinent  evidence,  apart,  perhaps,  from  the  ab- 
solute assurance  referred  to,  tended  to  make  out  a  conditional  prom- 
ise ;  and  we  will  dispose  of  the  case  on  the  assumption  that  such  was 
the  character  of  the  promise.  The  plaintiff  in  error  is  now  so  cock- 
sure that,  this  being  so,  the  promise  was  within  the  statute  and  it  was 
entitled  to  a  directed  verdict,  that  we  eliminate  every  other  consid- 
eration bearing  on  its  being  so  entitled  on  this  ground,  in  order  that 
we  may  meet  it  where  it  has  chosen  to  rest  its  case.  Possibly  it  was 
not  always  of  this  view,  i.  e.,  not  until  after  the  lower  court  had 
charged  that,  if  such  was  the  character  of  the  promise,  there  could  be 
no  recovery.  This  may  account  for  its  not  having  requested  the  per- 
emptory instruction  until  after  the  jury  had  been  charged. 

The  plaintiff  in  error's  contention  amounts  to  this :  that  every  con- 
ditional promise  to  pay  the  debt  of  a  third  person  is  within  the  stat- 
ute. Is  this  so?  To  answer  this  question  it  is  necessary  to  interpret 
the  statute.    A  statute  may  be  viewed  as  a  symbol.    A  symbol  has 
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been  defined  to  be  "a  soul  in  a  body/'  Rather,  perhaps,  it  should  be 
put  that  it  is  a  body  with  a  soul.  Its  phraseology  is  its  body,  and  its 
thought  is  its  soul.  Sometimes  the  thought  of  a  statute  and  its  phrase- 
ology do  not  coincide.  Where  such  is  the  case,  it  is  its  thought,  and 
not  its  phraseology,  which  is  the  statute.  The  sole  description  of 
what  is  covered  by  the  statute  here  is  "a  special  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another  person."  We  take 
it  that  it  is  the  thought  of  the  statute  that  it  is  only  a  conditional  prom- 
ise to  pay  the  debt  of  a  third  person — i.  e.,  to  pay  it  if  he  does  not — 
that  is  covered  by  the  statute;  for  it  is  only  such  a  promise  that  is  a 
promise  to  answer  for  the  debt  of  another  within  its  meaning.  It  fol- 
lows that  an  absolute  promise  to  pay  a  debt  of  a  third  person  is  not 
within  the  statute.  Gibbs  v.  Blanchard,  15  Mich.  292;  National  Bank 
V.  State  Bank,  93  Iowa,  650,  61  N.  W.  1065,  57  Am.  St.  .lep.  284; 
Lakeman  v.  Mount  Stephen,  L.  R.  7  Eng.  &  Ir.  App.  17. 

In  Wald's  Pollock  on  Contracts  (3d  Ed.  by  Williston)  p.  170,  it  is 
said : 

'*A  promise  to  be  primarily  liable,  or  to  be  liable  at  all  events,  whether  any 
third  person  is  or  shall  become  liable  or  not,  is  not  within  the  statute,  and 
need  not  be  in  writing." 

But  it  does  not  follow  that,  because  a  conditional  promise  only  is 
within  the  statute,  every  such  promise  is  within  it,  or,  to  go  back  to 
the  phraseology  of  the  statute,  that  because  a  promise  to  answer  for 
the  debt  of  another  person  only  is  within  the  statute  that  every  prom- 
ise to  do  so  is  within  it.  Whether  every  such  promise  is  within  it 
depends  on  its  thought ;  for,  as  stated,  the  thought  of  the  statute,  and 
it  alone,  is  the  statute.  A  close  observation  of  its  phraseology  takes 
note  of  the  fact  that  it  says  nothing  whatever  as  to  the  person  to  whom 
the  promise  is  made.  Seemingly,  therefore,  a  promise  of  the  character 
called  for,  made  to  any  person,  is  within  it.  But,  indisputably,  such 
is  not  the  case.  Amongst  the  differences  as  to  what  is  within  the  stat- 
ute there  is  none  here.  In  the  case  of  Eastwood  v.  Kenyon,  11  A. 
&  E.  438,  it  was  held  that  a  promise  for  a  sufficient  consideration  made 
to  the  debtor  to  pay  his  debt  is  not  within  the  statute.  Lord  Denman 
said: 

*'The  statute  applies  only  to  promises  made  to  the  person  to  whom  another 
is  answerable." 

Wald's  Pollock  on  Contracts  (3d  Ed.  by  Williston)  p.  170,  puts  it 
that  a  promise  is  not  within  the  statute  **  ^ess  it  is  made  to  tihe  prin- 
cipal creditor." 

The  case  of  Eastwood  v.  Kenyon,  decided  in  1840,  is  the  first  case 
in  which  this  question  seems  to  have  arisen.  The  position  was  not 
argued  out.  It  was  taken  per  saltum.  The  only  possible  ground  upon 
which  it  can  be  based  is  that  a  promise  which  is  not  made  to  the  per- 
son to  whom  the  third  person  is  answerable — ^i.  e.,  to  the  creditor — ^is 
not  within  the  thought  of  the  statute.  That  such  a  promise  is  not  with- 
in its  thought  suggests  that  possibly  there  may  be  other  promises  to 
answer  for  the  debt  of  a  third  person  which  are  not  within  its  thought, 
and  hence  not  covered  by  the  statute.  And  so  we  find.  The  clause 
of  the  statute  of  frauds  involved  here  is  the  second  clause  of  the  orig- 
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inal  statute  of  Charles  II.  The  first  clause  thereof  provides  that  no 
action  shall  be  brought  "whereby  to  charge  any  executor  or  adminis- 
trator upon  any  special  promise  to  answer  damages  out  of  his  own  es- 
tate." These  two  clauses  are  found  in  juxtaposition  in  the  same  sec- 
tion of  the  Ohio  statute,  but  in  the  reverse  order.  This  first  clause 
expressly  limits  the  promise  covered  by  it  to  a  promise  to  answer  out 
of  the  promisor's  own  estate.  This  suggests  that  it  is  the  thought  of 
the  second  clause  that  the  promise  covered  by  it  is  a  promise  to  an- 
swer out  of  the  promisor's  own  estate,  and  that  therefore  it  does  not 
cover  a  promise  to  answer  out  of  the  debtor's  estate  which  may  be  in 
the  promisor's  hands.  It  is  so  held,  and  as  to  this,  too,  there  is  no  dif- 
ference of  opinion.    Throop  on  Verbal  Agreements,  §  13,  says: 

"Aod  tliere  is  a  class  of  cases  iinder  the  second  clause,  not  appearing  to 
depend  upon  its  wordbig,  which  bears  a  very  close  resemblance  with  respect  to 
the  principle  which  governs  them,  and  the  facts  calling  for  its  appUcation  to 
a  corresi)onding  class  under  the  first  clause.  We  refer  to  those  where  the 
promise  to  pay  the  debt  of  another  is  held  to  be  good  without  writing,  because 
the  promisor  held  a  fund  proceeding  from  the  debtor  and  applicable  to  the 
fulfillment  of  the  promise,  in  contemplation  of  which  the  promise  was  made. 
The  similarity  in  the  situation  of  the  promisor  under  such  circumstances,  and 
that  of  an  executor  or  administrator  having  sufficient  assets  to  pay  the  debt  of 
the  decedent,  and  who,  in  consideration  thereof  verbally  undertakes  to  pay  it, 
is  very  striking.  And  the  principle  upon  which  each  description  of  promises 
has  been  held  to  be  without  the  statute  is  substantially  the  same.  For  while 
the  first  clause  expressly  provides  that  it  shall  be  applicable  only  to  a  promise 
by  the  executor  or  administrator  to  answer  damages  out  of  his  own  estate, 
the  second  manifestly  has  the  same  meaning  with  respect  to  a  liability  in- 
curred by  one  person  to  answer  for  the  debt,  default,  or  miscarriage  of  an- 
other." 

The  authorities  are  numerous  to  the  effect  that  a  promise  to  an- 
swer for  the  debt  of  a  third  person  out  of  such  person's  funds,  in 
the  promisor's  hands,  is  not  within  the  statute.  We  cite  only  the  au- 
thoritative case  of  Estabrook  v.  Gebhart,  32  Ohio  St.  415.  The  third 
paragraiA  of  the  syllabus,  which  gives  the  law  of  the  case,  is  in  these 
words : 

"E.  contracts  with  S.  to  build  a  house,  and  S.  contracts  with  G.  to  furnish 
labor  and  materials.  G.  refuses  to  furnish  such  labor  and  materials  except 
upon  a  promise,  made  to  him  by  E.,  that  he  himself  will  pay  the  bill  out  of 
the  funds  coming  to  S.  Held  to  be  a  contract  not  within  the  statute  of  frauds, 
so  as  to  make  a  writing  necessary." 

The  Supreme  Court  said: 

•*The  first  part  of  the  charge  relates  to  the  nature  of  the  alleged  promise 
made  by  Estabrook.  The  court  told  the  Jury  plainly  that,  if  this  promise  was 
merely  to  answer  for  Showalter's  debt,  there  could  be  no  recovery  for  want 
of  writing ;  but  if  there  was  a  new  contract  between  Gebhart  and  Estabrook, 
by  which,  to  induce  Gebhart  to  furnish  the  labor  and  material,  Estabrook  un- 
dertook to  pay,  out  of  the  funds  which  would  be  coming  to  Showalter,  that 
Gebhart  furnished  the  ♦  ♦  ♦  material  relying  on  this  promise,  which  he 
would  not  otherwise  have  done,  and  that  Showalter  was  irresponsible  and  as- 
sented to  this  arrangement,  then  the  contract  might  be  enforced." 

[3]  But  this  does  not  exhaust  all  the  possibilities  of  a  promise  to 
answer  for  the  debt  of  another,  not  being  within  the  thought  of  the 
statute,  and  hence  not  within  it    We  have  already  noted  that  the  stat- 
ic© C.C.A.— 16 


Digitized  by  CjOOQ iC 


242  169  C.  C.  A.  REPORTS 

ute  says  nothing  whatever  as  to  the  person  to 'whom  the  promise  is 
made.  It  is  equally  silent  as  to  the  person  by  whom  it  is  made.  Seem- 
ingly, therefore,  a  promise  of  the  character  called  for,  made  by  any 
person,  is  within  the  statute.  But  is  this  so?  Our  observation  of  the 
statute  has  brought  to  our  attention  that  its  phraseology  is  indefinite 
in  three  particulars,  to  wit,  as  to  the  person  to  whom  it  is  made,  as 
to  the  estate  out  of  which  the  promisor  is  to  answer  for  the  debt,  and 
as  to  the  person  by  whom  the  promise  is  made.  We  have  found  that, 
though  the  statute  is  indefinite  in  phraseology  in  the  first  two  partic- 
ulars, it  is  definite  in  its  thought  as  to  each  of  them.  In  view  of  this, 
one  would  naturally  expect  it  to  be  definite,  also,  in  thought  in  the 
third  particular,  thus  making  it  definite  in  thought  all  around.  And 
the  means  of  making  it  is  at  hand,  just  as  it  is  at  hand  in  the  other 
two  particulars.  In  the  first  particular,  it  consists  in  the  radical  differ- 
ence between  the  creditor  and  any  other  person ;  and  in  the  second,  in 
such  diflference  between  the  promisor's  own  estate  and  that  of  the 
debtor.  So  in  the  third  particular  it  consists  in  the  radical  difference 
between  a  promisor  who  has  no  personal  concern  in  the  debt  of  the 
third  person,  and  one  who  has  such  concern  therein.  Possibly,  if  one 
is  duly  sympathetic,  he  will  sense  that  it  is  the  thought  of  the  statute 
that  it  is  a  promise  made  by  a  person  who  has  no  personal  concern  in 
the  debt,  and  none  other,  which  is  covered  by  it,  just  as  it  was  sensed 
that  it  was  its  thought  that  it  was  a  promise  made  to  the  creditor,  and 
none  other,  which  is  so  covered.  And  it  seems  fitting^  that,  if  it  is  only 
a  promise  made  to  the  creditor  to  answer  for  the  debt  out  of  the  prom- 
isor's own  estate  that  is  within  the  thought  of  the  statute,  that  it  is 
only  such  a  promise  made  by  one  who  has  no  personal  concern  in  the 
debt  that  is  within  its  thought.  Why  should  one  who  has  no  personal 
concern  in  the  debt  and  one  who  has  be  placed  on  the  same  footing? 
The  object  in  view  in  the  enactment  of  the  original  statute  of  frauds 
is  thus  stated  therein : 

"For  the  prevention  of  many  fraudulent  practices  which  are  conunonly 
endeavored  to  be  held  by  perjury  and  subornation  of  perjuries." 

The  interest  prompting  a  Legislature  to  protect  from  perjury  is  not 
the  same  in  the  case  of  one  who  has  a  personal  concern  in  the  debt  as 
in  that  of  one  who  has  no  such  concern  therein.  Where  the  promisor 
has  a  personal  concern  in  the  debt,  the  making  of  the  promise  is  not 
dependent  solely  on  the  testimony  of  witnesses.  The  fact  of  having 
such  concern  is  a  corroborating  circumstance  in  support  of  testimony 
tending  to  show  the  making  of  the  promise.  It  renders  its  making 
more  likely. 

These  circumstances  tend  to  lead  one  to  take  the  position,  independ- 
ent of  authority,  that  it  is  only  a  promise  made  by  one  who  has  no  per- 
sonal concern  in  the  debt  that  is  within  the  thought  of  the  statute  and 
hence  within  the  statute  itself.  When  we  come  to  tradition,  we  find 
numerous  decisions,  some  of  which  are  authoritative  as  to  us,  in  which 
the  promise  involved  has  been  held  not  to  be  covered  by  the  statute, 
which  can  be,  and  which,  in  our  judgment,  should  be,  placed  on  this 
ground.  The  personal  concern  of  the  promisor  in  the  debt  may  be 
either  in  its  creation  or  in  its  payment.    It  is  in  its  creation,  if  it  is 
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made  before  or  at  the  time  of  the  creation  of  the  debt.  It  is  in 
its  payment,  if  made  after  the  creation  thereof.  The  decisions  which 
are  authoritative  as  to  us  were  in  cases  where  the  personal  concern 
of  the  promisor  was  in  the  creation  of  the  debt.  They  are  Emerson  v. 
Slater,  22  How.  28,  16  L.  Ed.  360;  Davis  v.  Patrick,  141  U.  S.  479, 

12  Sup.  Ct.  58,  35  L.  Ed.  826;  Crawford  v.  Edison,  45  Ohio  St.  239, 

13  N.  E.  80. 

The  first  paragraph  of  the  syllabus  in  Crawford  v.  Edison  is  in 
these  words: 

"When  the  leading  object  of  the  promisor  Is,  not  to  answer  for  another, 
but  to  subserve  some  pecuniary  or  business  purpose  of  his  own,  involving  a 
benefit  to  himself,  or  damage  to  the  contracting  party,  his  promise  is  not  with- 
in the  statute  of  frauds,  although  it  may  be  in  form  a  promise  to  pay  the  debt ' 
of  another,  and  its  performance  may  incidentally  have  the  effect  of  extinguish- 
ing that  Uabmty." 

There  Crawford,  the  promisor,  contracted  with  Smith  to  build  him 
a  house.  Smith  subcontracted  with  Edison  to  do  some  work  on  the 
house.  After  Edison  had  done  about  two-thirds  of  his  work,  Smith 
abandoned  the  job  and  left  the  country,  without  having  paid  Edison 
anything.  Edison  claimed  that  he  then  refused  to  do  any  more  work 
unless  Crawford  promised  to  pay  him,  and,  upon  Crawford's  so  prom- 
ising him,  he  completed  his  work.  It  was  held  that,  if  such  was  the 
case,  Edison  was  entitled  to  recover  of  Crawford  the  entire  amount 
of  his  debt.  At  the  time  of  the  promise  Crawford  had  a  personal 
concern  in  Edison's  finishing  his  work  and  the  creation  of  the  debt 
for  that  portion  thereof.  Otherwise  the  house  would  remain  un- 
completed. It  is  true  that  the  evidence  on  behalf  of  Edison  tended 
strongly  to  establish  an  absolute  promise  on  Crawford's  part,  and  it 
was  left  to  the  jury,  as  here,  to  determine  whether  the  promise  was 
absolute  or  conditional,  they  being  told  that  if  it  was  conditional  there 
could  be  no  recovery.  This  of  itself  was  sufficient  to  sustain  the  judg- 
ment of  the  lower  court  on  the  verdict  for  plaintiff. 

But  the  court  did  not  base  its  affirmance  on  this  ground,  but  on  that 
set  forth  in  the  first  syllabus.  It  is  there  said  that,  though  in  form  a 
promise  to  pay  the  debt  of  another,  yet  if  the  leading  object  of  the 
promisor  is  not  to  answer  for  another,  but  to  subserve  some  pecuniary 
or  business  purpose  of  his  own,  it  is  not  within  the  statute.  This  state- 
ment of  the  law  is  taken  substantially  from  the  opinion  of  Mr.  Justice 
Clifford  in  Emerson  v.  Slater.  The  promise  sued  on  in  that  case  was 
made  to  one  who  had  contracted  with  a  railroad  company  to  build  its 
railroad  by  one  interested  in  the  company  as  stockholder  and  creditor, 
and  was  to  pay  promisee  a  certain  sum  if  he  would  finish  the  railroad 
by  a  certain  day.  The  promise  was  treated  as  one  to  answer  for  the 
debt  of  the  company  to  the  extent  of  the  sum.  The  personal  concern 
of  the  promisor  was  in  the  creation  of  the  debt.  Its  creation  would  re- 
sult from  the  finishing  of  the  railroad.  Thereby  the  railroad  would 
be  put  in  condition  for  operation,  and  by  its  operation  the  promisor 
would  obtain  payment  of  his  debt  and  dividends  on  his  stock.  It  was 
held  that  the  promise  was  not  within  the  statute.  Mr.  Justice  Clifford 
tfius  stated  the  ground  of  the  decision: 
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"Cases  in  which  the  guaranty  or  promise  is  collateral  to  the  principal  con- 
tract, bat  is  made  at  the  same  time,  and  becomes  essential  ground  of  the 
credit  given  to  the  principal  debtor,  are,  in  general,  within  the  statute  of 
frauds.  Other  cases  arise  which  also  fall  within  the  statute,  where  the  col- 
lateral agreement  is  subsequent  to  the  execution  of  the  debt,  and  was  not  the 
inducement  to  it,  on  the  ground  that  the  subsisting  liability  was  the  founda- 
tion of  the  promise  on  the  part  of  the  defendant,  without  any  other  direct  and 
separate  consideration  moving  between  the  parties.  But  whenever  the  main 
purpose  and  object  of  the  promisor  is  not  to  answer  for  another,  but  to  sub- 
serve some  pecuniary  or  business  purpose  of  his  own,  involving  either  a  benefit 
to  himself,  or  damage  to  the  other  contracting  party,  his  promise  is  not  within 
the  statute,  although  it  may  be  in  form  a  promise  to  pay  the  debt  of  another, 
and  although  the  performance  of  it  may  incidentally  have  the  effect  of  ex- 
tinguishing that  UabiUty." 

The  case  of  Davis  v.  Patrick  is  substantially  the  same  as  that  of 
Emerson  v.  Slater.  The  promise  sued  on  there  was  made  to  one  who 
had  contracted  with  a  mining  company  for  the  transportation  of  ore 
by  one  interested  in  the  company  as  creditor,  and  was  to  see  the  prom- 
isee paid.  Though  the  promisor  was  to  see  him  paid  for  transportation 
of  ore  under  his  contract,  both  theretofore  and  thereafter,  the  suit 
was  only  for  subsequent  transportation;  the  previous  transportation 
having  been  paid  for  by  the  company.    Mr.  Justice  Brewer  said : 

"Whenever  the  alleged  promisor  is  an  absolute  stranger  to  the  transaction, 
and  without  interest  in  it,  courts  strictly  uphold  the  obligations  of  this 
statute.  But  cases  sometimes  arise  in  which,  though  a  third  party  is  the  origi- 
nal obUgor,  the  primary  debtor,  the  promisor  has  a  personal,  immediate,  and 
pecuniary  interest  in  the  transaction,  and  is  therefore  himself  a  party  to  be 
benefited  by  the  performance  of  the  promisee.  In  such  cases  the  reason  which 
imderlies  and  which  prompted  this  statutory  provision  fails,  and  the  courts 
will  give  effect  to  the  promise." 

And,  again: 

"The  thought  is  that  there  is  a  marked  difference  between  a  promise  which, 
without  any  interest  in  the  subject-matter  of  the  promise  in  the  promisor,  is 
purely  collateral  to  the  obligation  of  a  third  party,  and  that  which,  though 
operating  upon  the  debt  of  a  third  party,  is  also  and  mainly  for  the  benefit  of 
the  promisor.  The  case  before  us  is  in  the  latter  category.  While  the  original 
promisor  was  the  mining  company,  and  the  undertaking  was  for  its  benefit 
yet  the  performance  of  the  contract  inured  equally  to  the  benefit  of  Davis  and 
the  mining  company.  Performance  helped  the  mining  company  in  the  payment 
of  its  debt  to  Davis,  and  at  the  same  time  helped  Davis  to  secure  the  payment 
of  the  mining  company's  debt  to  him." 

We  know  no  authoritative  case  where  the  promise  was  made  after 
the  creation  of  the  debt  and  the  personal  concern  of  the  promisor  was 
in  its  payment.  But  numerous  cases  of  this  character  can  be  cited,  the 
decision  in  which  that  the  promise  was  not  within  the  statute  can 
and  should  be  placed. on  the  ground  that,  as  the  promisor  had  personal 
concern  in  the  payment  of  3ie  debt  the  promise  was  not  within  the 
thought  of  the  statute.  We  cite  but  two,  to  wit,  the  early  case  of 
Williams  v.  Leper,  3  Burrow,  1886,  and  that  of  Landis  v.  Royer,  59 
Pa.  95. 

The  promise  sued  on  in  Williams  v.  Leper  was  made  to  a  landlord, 
who  was  about  to  distrain  the  goods  of  the  tenant  for  arrears  of  rent, 
by  one  to  whom  the  tenant  had  conveyed  his  goods  for  the  benefit  of 
his  creditors.    That  sued  on  in  Landis  v.  Royer  was  made  to  a  mate- 
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rialman,  who  supplied  lumber  to  a  contractor  in  erecting  a  house  for 
the  promisor,  and  who  had  a  right  to  take  out  a  mechanic's  lien  on 
the  building.     Judge  Sharswood  said: 

**It  was  the  debt  of  the  defendant's  own  building,  the  payment  of  which 
could  legally  be  enforced  against  it;  though  it  may  not  have  been  personally 
his  debt,  his  property  was  answerable  for  it,  and  his  engagement  to  pay  was 
in  reUef  of  his  pr<^)erty." 

Judge  Campbell,  in  the  course  of  his  opinion  in  Corkins  v.  Collins, 
16  Mich.  478,  thus  put  the  matter : 

"When,  by  the  release  of  the  property  from  a  lien,  the  party  promising  to 
pay  the  debt  is  enabled  to  apply  it  to  his  own  benefit,  so  that  the  release  in- 
ures io  his  own  advantage,  it  is  quite  easy  to  see  that  a  promise  to  pay  the 
debt  in  order  to  obtain  the  release  may  be  properly  regarded  as  made  on  his 
own  behalf,  and  not  on  behalf  of  the  original  debtor,  and  any  possible  advan- 
tage to  the  latter  is  merely  incidental,  and  is  not  the  thing  bargained  for. 
That  promise  is  therefore  in  no  proper  sense  a  promise  to  answer  for  anything 
but  the  promisor's  own  responsibiUty,  and  need  not  be  in  writing." 

In  cases  of  this  kind  the  promisor  is  personally  concerned  in  the 
payment  of  the  debt,  for  thereby  his  property  is  relieved  of  it.  Pos- 
sibly there  is  stronger  reason  for  saying  that  the  promise  in  cases  of 
this  kind  is  not  within  the  statute  than  that  in  cases  of  the  other  kind. 
The  ground  upon  which  this  may  be  so  is  this :  According  to  the 
phraseology  of  the  statute,  the  only  promise  which  is  within  it  is  one 
to  answer  for  the  debt  of  another  person.  This  means  that  the  debt 
shall  be  solely  and  exclusively  the  debt  of  the  third  person,  and  not 
that  of  the  promisor.  Where  the  creditor  has  a  lien,  or  the  right  to 
take  out  a  lien,  on  the  property  of  the  promisor  to  secure  the  debt,  it 
may  be  said  that  in  a  sense  it  is  not  solely  and  exclusively  the  debt 
of  the  third  person,  but  is  also  the  debt  of  the  promisor.  This  is  so, 
in  that  the  property  of  the  promisor  is  obligated  to  the  pa)mient  of  tiie 
debt.  If  this  reasoning  is  sound,  then  it  can  be  said  that  the  ground 
upon  which  such  a  promise  is  not  within  the  statute  is  that  it  is  not 
covered  by  its  phraseology. 

This,  however,  cannot  be  said  of  the  promise  in  cases  of  the  other 
kind.  But  in  reality,  notwithstanding  the  creditor  has  such  lien,  or 
the  right  to  take  it  out,  the  debt  is  solelv  and  exclusively  the  debt  of 
the  third  person.  In  no  real  sense  is  it  the  debt  of  the  promisor.  The 
groimd,  therefore,  upon  which  to  place  it  that  the  promise  is  not  within 
the  statute,  is  that  which  we  have  set  forth.  The  statute,  according  to 
its  thought,  covers  only  a  promise  to  answer  for  the  debt  of  a  third 
person  by  one  who  has  no  personal  concern  in  the  debt.  It  does  not 
cover  a  promise  by  one  who  has  a  personal  concern  therein;  and  in 
such  a  case  the  promisor  has  such  concern.  His  property  is  obligated 
for  it,  and  by  its  payment  will  be  relieved  of  the  obligation.  If,  then, 
such  is  the  true  ground  thereof,  it  follows  that  in  any  case  where 
the  promisor  has  a  personal  concern  in  the  debt,  whatever  may  be  the 
basis  thereof,  the  promise  is  not  within  the  thought  of  the  statute, 
and  hence  not  within  the  statute.  The  decisions  in  cases  of  this 
kind,  therefore,  that  the  promise  is  not  within  the  statute,  indirectly 
uphold  the  position  that  the  promise  in  cases  of  the  other  kind  are  not 
within  it. 
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We  have  stated  that  these  decisions  can  and  should  be  placed  on  the 
ground  that  the  statute  only  covers  a  promise  made  by  a  person  who 
had  no  personal  concern  in  the  creation  or  payment  of  the  debt,  as 
the  case  may  be,  the  promises  involved  therein  not  being  so  made, 
but  by  one  who  had  such  concern,  not  that  they  were  actually  placed 
on  this  ground. 

Indeed,  it  cannot  be  said  that  the  courts  who  rendered  them  were 
clearly  conscious  that  the  decisions  could  be  justified  on  the  reasoning 
which  we  have  put  forth.  From  the  quotations  made  it  will  be  seen 
that  the  groimd  expressed  is  that  the  leading  object  of  the  promisors  is 
to  subserve  some  pecuniary  or  business  purpose  of  the  promisor. 
Sometimes  the  ground  is  stated  to  be  that  a  new  consideration  or  ben- 
efit has  moved  to  the  promisor ;  and  the  fact  of  personal  concern  has 
a  tendency  to  support  the  contention  that  the  promise  was  absolute, 
and  not  a  conditional  one,  and  hence  not  within  the  statute  on  this 
ground.  The  decisions  themselves  have  been  much  criticized,  though 
it  is  recognized  that  what  they  stand  for  is  established  law.  It  has 
been  urged  that  such  promises  come  within  the  terms  or  language  of 
the  statute,  that  to  exclude  them  is  judicial  legislation  and  that  the 
rule  which  they  establish  is  anomalous.  It  has  been  suggested  that, 
if  the  promisor  is  to  be  liable  at  all,  it  should  not  be  on  the  promise,  but 
in  quasi  contract  for  the  benefit  received. 

The  decisions  have  also  been  a  source  of  error  in  the  reasoning  on 
which  they  have  been  based,  in  that  it  has  sometimes  been  thought 
that  they  were  authority  for  the  position  that,  in  every  case  where  a 
consideration  moves  to  the  promisor,  the  promise  is  within  the  statute, 
which  is  not  the  case.  We  would  submit  that  the  position  that  it  is 
the  thought  of  the  statute  that  only  a  promise  by  a  person  who  has  no 
personal  concern  in  the  creation  or  payment  of  the  debt  to  which  it 
relates  is  within  it  is  reasonable.  It  cannot  be  said  that  a  promise 
by  a  person  who  has  such  concern  therein  is  within  the  terms  or  lan- 
guage of  the  statute.  The  statute  is  silent  as  to  the  person  by  whom 
the  promise  is  made.  It  is  no  more  within  the  terms  or  language  there- 
of than  a  promise  to  answer  otherwise  than  out  of  the  promisor's  own 
estate,  or  than  a  promise  to  answer  to  the  debtor  or  one  other  than 
the  creditor.  The  position,  therefore,  reads  no  exception  into  the 
statute.  It  is  simply  one  of  three  limitations  on  its  scope,  which  one 
is  constrained  to  put  when  one  passes  through  its  unlimited  phrase- 
ology to  its  thought  and  looks  at  that  phraseology  from  the  other 
side.  And  there  is  nothing  in  this  position  that  is  calculated  to  lead 
one  into  error.  Of  course,  some  limitation  must  be  put  upon  the  words 
"personal  concern."  The  concern  must  be  such  as  that  which  existed 
in  the  cases  cited  and  others  Uke  unto  them;  i.  e.,  immediate  and 
pecuniary. 

If,  then,  the  views  here  advanced  are  sound,  a  full  expression  of 
the  thought  of  the  statute  as  to  the  character  of  the  promise  covered 
by  it  would  be  somewhat  like  this :  It  is  a  promise  to  answer  for  the 
debt  of  another  (i.  e.,  to  pay  if  he  does  not),  made  to  the  creditor  by 
one  who  has  no  personal  concern  in  the  debt,  the  answering  therefor 
to  be  out  of  his  own  estate. 
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Wald's  Pollock  on  Contracts  (3d  Ed.  by  Williston)  p.  169,  charac- 
terizes the  contract  to  which  the  statute  relates  as  "a  contract  of 
suretyship  or  guaranty."  Ames,  in  his  Lectures  on  Legal  History,  p. 
95,  characterizes  it  as  "guaranty."  And  such  is  what  we  take  to  be 
the  ordinary  conception  of  a  contract  of  suretyship  or  guaranty.  In 
order,  then,  to  bring  a  promise  within  the  statute,  it  is  not  sufficient 
that  it  is  a  promise  to  answer  for  the  debt  of  another ;  i.  e.,  to  pay  his 
debt  if  he  does  not.  The  promise  must  also  be  to  the  creditor  by  one 
who  has  no  personal  concern  in  the  debt,  and  to  pay  same  out  of  his 
own  estate.  Though  it  may  be  a  conditional  promise,  if  it  is  not  to 
the  creditor,  or  not  by  one  who  has  no  personal  concern  in  the  debt, 
or  is  not  to  pay  it  out  of  the  promisor's  own  estate,  it  is  just  as  much 
not  within  the  statute  as  it  would  have  been,  had  it  been,  not  a  con- 
ditional, but  an  absolute,  promise. 

[4]  We  come  now  to  apply  the  legal  positions  thus  advanced  to  the 
case  in  hand.  The  defendant  had  a  personal  concern  in  the  creation 
of  so  much  of  the  debt  as  was  created  after  the  making  of  the  prom- 
ise, and  in  so  much  thereof  as  had  been  theretofore  created.  It  had 
such  concern  in  the  creation  of  the  former  portion,  for  it  would  result 
from  plaintiffs'  continuing  to  deliver  lumber,  and  thereby  the  comple- 
tion of  the  work  which  the  Heffron  Company  had  contracted  to  do 
would  be  furthered.  It  had  such  concern  in  the  payment  of  the  latter 
portion,  for  thereby  its  property  would  be  relieved  of  the  lien  which 
plaintiff  had  a  right  to  take  out.  Such  being  the  case,  the  defendant's 
promise,  whatever  may  have  been  its  character,  was  not  within  the 
statute. 

But  this  is  not  the  only  ground  upon  which  it  can  be  said  that  the 
promise  was  not  within  the  statute.  To  say  the  least,  it  was  open  for 
the  jury  to  find  that  the  promise  was  to  answei"  for  the  debt,  not  out 
of  its  own  estate,  but  out  of  the  Heffron  Company's  funds.  There 
yet  remained  to  be  paid  it  under  the  contract  over  $6,000,  of  which 
over  $2,000  had  been  already  earned.  By  the  company's  contract  with 
defendant  it  had  the  right  to  apply  subsequent  payments  to  this  in- 
debtedness, and  under  the  contract,  and  the  bond  given  simultaneously 
therewith,  defendant  had  recourse  against  it  and  the  surety  company 
for  any  deficiency.  It  must  be  held,  therefore,  that  this  ground  of 
the  motion  for  a  peremptory  instruction  is  not  well  taken. 

[5]  The  other  ground  is  that  the  officer  of  defendant  who  made 
the  promise  was  without  authority  to  make  it.  The  title  of  the  offi- 
cer who  made  the  promise  on  behalf  of  defendant  was  comptroller. 
His  duties  had  to  do  with  the  auditing  and  treasury  departments  of 
defendant.  He  was  the  supervisor  of  both  departments.  The  one  set- 
tled accoimts  against  defendant,  and  the  other  paid  them.  It  was  a 
part  of  his*  duty  to  raise  money  to  enable  defendant  to  pay  its  ac- 
counts, and  to  collect  accounts  due  it.  At  times  he  acted  as  vice  pres- 
ident, and  at  others  as  treasurer.  The  question  whether  it  was  with- 
in the  scope  of  his  employment  was  submitted  to  the  jury.  We  think 
it  clear  that  it  cannot  be  said,  as  a  matter  of  law,  that  he  was  without 
authority.  The  promise  had  relation  to  the  payment  both  of  defend- 
ant's indebtedness  to  the  Heffron  Company  and  of  its  ind'^btedness 
to  plaintiffs,  for  the  latter  of  which  a  lien  might  be  taken. 
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We  have  considered  the  other  assignments  of  error  carefully,  and 
find  them  not  well  taken.  There  has  been  no  such  presentation  of 
them  as  calls  for  a  further  response  thereto. 

Finding  none  of  the  assignments  well  taken,  the  judgment  of  the 
lower  court  is  affirmed. 


(258  Fed.  180) 

THE  ADDISON  E.  BULLARD. 

ALLEN  et  al.  v.  TURNER  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    April  17,  1919.    Behearlng  Denied 

June  25,  1919.) 

No.  8348. 

1.  CONTBACTS  ^=:»163 — CONSTRUCTION — PRINT  AND  TTPEWBITINa. 

When  a  contract  Is  in  part  printed,  and  in  part  written  or  typewritten^ 
the  printed  part  Is  to  be  given  the  effect  called  for  by  Its  language,  except 
In  so  far  OS  Inconsistent  or  Incompatible  with  the  written  or  typewritten 
part 

2.  Shipping  ^s»49(5) — Fbsioht— Lien — Cbxation  bt  Chabikb. 

A  lien  may  be  created  by  contract  between  the  parties  to  a  duurter,  not 
only  for  freight,  but  for  dead  freight,  demurrage,  and  as  many  more  of 
the  usual  claims  of  the  shipowner  as  he  may  choose  to  name. 

3.  Shipping  ^=»49(5) — Fbeight — Libn — Stipuiation  or  Chasteb. 

Where  the  charter  of  a  schooner  stipulated  that  all  freight  to  accrue 
was  to  be  prepaid,  that  prepaid  freight  was  to  be  considered  as  earned  and 
to  be  irrevocable,  and  that  the  vessel  had  a  Hen  for  all  freight,  the  lien  was 
given  and  made  enforceable  for  the  freight  from  the  time  it  was  due  to  be 
prepaid,  Irrespective  of  whether  the  vessel  had  broken  ground  at  the  port 
of  loading. 

4.  Evidence  ^=:»394 — Pabol  Evidence  Atfeoting  Chabtsb  Pabtt. 

Plain  terms  of  contract  between  shipowners  and  charterers  embodied  In 
the  charter  party  are  not  subject  to  be  modified  by  evidence  of  communi- 
cations by  telephone  and  telegraph  between  the  charterers  and  ship 
brokers  with  reference  to  the  chartering  of  the  vesseL 

5.  Shipping  ^=»44 — Chabteb  Pabtt — Rights  or  CHABTEBEBa— Coal  as  "Pbo- 

visions." 

Charterers  of  a  schooner,  entitled  to  the  whole  of  the  vessel,  with  the 
exception  of  necessary  room  for  crew  and  storage  of  **provislon8,"  sails, 
and  cables,  were  not  deprived  of  space  to  which  they  were  entitled  be- 
cause the  owners  of  the  schooner  stored  on  Its  deck  in  lockers  35  or  40 
tons  of  coal  to  operate  the  donkey  engine,  heat  the  cabin,  and  discharge 
cargo. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Provision.] 

6.  Shipping  ^=»58(2) — Chabteb  Pabtt — **Deck  Load.** 

On  libel  by  the  owners  of  a  schooner  against  a  cargo  of  lumber  and 
timber,  evidence  held  to  support  the  conclusion  that  the  timber  and  lumber 
carried  on  the  so-called  flush  deck  and  the  deck  next  thereunder'  consti- 
tuted a  full  **deck  load,"  within  the  meaning  of  the  charter  party  stipu- 
lation on  the  subject. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Florida ;  William  B.  Sheppard,  Judge. 

Libel  by  Horace  Turner,  managing  owner,  and  J.  C.  Bush  and 
others,  owners,  of  the  American^  schooner  Addison  E.  Bullard,  against 

^S9For  other  cuei  see  same  toplo  &  KBY-NUMBBR  in  aU  Key-Nombe^  Digests  it  Indexes 
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Biddle  W.  Allen  and  Camille  J.  Friedrichs,  doing  business  as  Allen  & 
Friedrichs,  and  the  M/A.  Quina  Export  Company.  From  a  decree 
for  libelants  (252  Fed.  241),  defendants  appeal.    Affirmed. 

John  C.  HolHngsworth,  of  New  Orleans,  La.,  for  appellants. 
Scott  M.  Loftin,  of  Jacksonville,  Fla.,  for  appellees. 

Before  WALKER  and  ffATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  This  was  a  libel  in  admiralty  by  the 
owners  of  the  American  schooner  Addison  E.  Bullard  against  the 
cargo  of  timber  and  lumber  loaded  thereon  at  the  port  of  Pensacola, 
and  Allen  &  Friedrichs,  the  charterers  "of  the  whole  of  said  vessel 
(with  the  exception  of  the  cabin,  and  the  necessary  room  for  crew  and 
storage  of  provisions,  sails,  and  cables),  or  necessary  room  for  the 
cargo  hereafter  mentioned";  the  thereinafter  mentioned  careo  being 
"lawful  merchandise,  understood  no  explosives  to  be  shipped."  The 
claim  was  for  the  amount  of  the  charter  rate  of  freight  on  2,250  tons 
of  cargo,  and  was  based  on  the  terms  of  a  charter  party  by  which  the 
charterers  agreed  to  pay  the  libelant — 

'*For  the  use  of  said  vessel  during  the  voyage  aforesaid  at  the  rate  of  thirty 
and  00/100  doUars  ($90.00)  per  gross  ton  of  2M0  pounds  delivered  to  vessel, 
but  charterers  to  pay  freight  on  not  less  than  2,250  gross  tons,  vessels  dead 
ioeight  capacity.  Freight  prepaid  on  signing  bUls  of  lading,  payable  in  United 
States  currency.  Prepaid  freight  earned,  retained  and  irrevocable.  •  •  • 
It  is  understood  and  agreed  that  the  vessel  has  a  Uen  upon  the  cargo  for  all 
freight,  dead  freight  and  demurrage." 

The  libel  averred  that  the  schooner  was  by  the  charterers  loaded 
with  a  full  and  complete  cargo  of  timber  and  lumber,  that  such  cargo 
was  less  than  2,250  tons  in  weight,  and  that  the  charterers  and  their 
agents  refused  to  pay  freight  at  the  charter  rate  on  2,250  tons  of 
freight,  but  insisted  on  the  master  signing  clean  bills  of  lading  for 
the  cargo  upon  the  charterers'  paying  a  much  less  sum,  and  that  the 
master  offered  and  remained  willing  to  sign  bills  of  lading  for  the  cargo 
upoa  the  payment  of  freight  at  the  charter  rate  on  2,250  tons.  After 
the  libel  was  filed,  under  an  agreement  made,  the  vessel  accepted  with- 
out prejudice  an  amount  less  than  that  claimed,  signed  bills  of  lading 
for  the  cargo,  proceeded  on  the  voyage,  and  delivered  the  cargo  at 
Genoa,  Italy,  the  destination  stated  in  the  bills  of  lading.  It  was 
provided  in  Aat  agreement  that  the  question  of  the  libelant's  right  to 
the  amount  of  the  difference  between  what  was  so  paid  and  what 
libelant  claimed  should  be  adjudicated  in  this  case.  The  appeal  is 
from  a  decree  sustaining  the  libelant's  claim. 

[1-3]  The  claim  asserted  was  resisted  on  the  ground  that  no  mari- 
time lien  arose  or  existed  at  the  port  of  loading  prior  to  the  vessel's 
breaking  ground.  Based  upon  the  circumstances  that  the  charter  party 
was  partly  printed  and  partly  t3rpewritten — ^the  italicized  part  of  the 
last  above  quoted  provision  being  typewritten,  the  remainder  of  that 
provision  being  part  of  the  printed  form  made  use  of — and  upon  the 
proposition  that  the  typewritten  part  is  controlling,  it  is  contended 
that  no  lien  was  given  for  the  freight  agreed  to  be  prepaid,  and  that 
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for  the  alleged  breach  of  that  stipulation  the  only  remedy  available  to 
the  shipowners  was  an  action  at  law  on  the  cohtract.  This  contention 
cannot  be  sustained  if  effect  is  given  to  the  printed  stipulation : 

''It  is  understood  and  agreed  that  the  vessel  has  a  lien  upon  the  cargo  for 
all  freight,  dead  freight  and  demurrage." 

When  a  contract  is  in  part  printed  and  in  part  written  or  type- 
written, the  printed  part  is  to  be  given  the  effect  called  for  by  its  lan- 
guage, except  in  so  far  as  it  is  inconsistent  or  incompatible  with  the 
written  or  typewritten  part.  There  is  no  inconsistency  or  incompati- 
bility between  the  last-quoted  provision  and  the  typewritten  part  of 
the  charter  party.  The  stipulations  to  the  effect  that  freight  was  to 
be  prepaid  on  signing  bills  of  lading,  and  that  prepaid  freight  was  to 
be  considered  as  earned,  and  was  to  be  retained  and  irrevocable,  are 
entirely  consistent  with  the  stipulation  to  the  effect  that  the  vessel  has 
a  lien  for  all  freight,  dead  freight  and  demurrage.  A  lien  may  be 
created  by  contract  between. the  parties,  not  only  for  freight,  but  for 
dead  freight,  demurrage  and  as  many  more  of  tiie  usual  claims  of  the 
shipowner  as  they  may  choose  to  name.  The  Peer  of  the  Realm 
(C.  C)  19  Fed.  216.  Where,  as  in  the  instant  case,  it  is  stipulated 
that  all  the  freight  to  accrue  is  to  be  prepaid,  that  prepaid  freight  is 
to  be  considered  as  earned  and  to  be  irrevocable,  and  that  the  vessel 
has  a  lien  for  all  freight,  it  is  made  clear  that  a  lien  is  given  and  made 
enforceable  for  the  freight  from  the  time  it  is  due  to  bi  prepaid.  The 
language  used  in  the  charter  party  does  not  leave  it  in  doubt  that 
what  was  required  to  be  ''prepaid  on  signing  bills  of  lading"  was 
freight  in  the  sense  in  which  that  word  is  understood  in  maritime  law. 
The  Bird  of  Paradise,  5  Wall.  545,  18  L.  Ed.  662.  Under  such  a  con- 
tract the  accrual  of  the  lien  is  not  postponed  until  the. vessel  breaks 
ground.  International  Paper  Co.  v.  Scliooner  Gracie  D.  Chambers 
(Jan.  13,  1919)  248  U.  S.  387,  39  Sup.  Ct.  149,  63  L.  Ed.  318;  AUan- 
wilde  Transport  Co.  v.  Vacuum  Oil  Co.  (Jan.  13,  1919)  248  U.  S. 
377,-39  Sup.  Ct.  147,  63  L.  Ed.  312;  Standard  Varnish  Works  v. 
Steamship  Bris  (Jan.  13,  1919)  248  U.  S.  392,  39  Sup.  Ct.  150,  63 
L.  Ed.  321.     As  said  in  the  opinion  rendered  in  the  last-cited  case: 

"The  words  'prepaid  freight  to  be  considered  as  earned'  declared  a  com- 
pleted right  and  carried  the  power  of  retention  without  the  expression  of  the 
latter.*' 

An  incident  of  the  completed  right  is  the  power  to  enforce  the  lien 
given  to  secure  it.  When  the  vessel  was  loaded  with  a  full  and  com- 
plete cargo,  as  stipulated  in  the  charter  party,  the  lien  for  the  stip- 
ulated charter  hire  attached  upon  the  tender  of  hills  of  lading  for 
such  cargo  and  the  refusal  of  such  tender  by  the  charterers,  and  it 
was  not  in  the  power  of  the  latter  to  postpone  the  attachinp^  of  the 
lien  contracted  for  and  its  becoming  enforceable  by  making  it  a  con- 
dition of  the  acceptance  of  the  tendered  clean  bills  of  lading  for  the* 
cargo  loaded  that  they  be  issued  upon  the  payment  of  less  than  the 
stipulated  charter  hire.  The  averments  of  the  libel  showed  that  at 
the  time  it  was  filed  the  libelants  had  a  lien  on  the  cargo  which  was 
enforceable  in  a  court  of  admiralty.     Rulings  as  to  the  effect  of 
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charter  parties  containing  stipulations  for  the  prepa)rment  of  freight, 
but  not  containing  such  provisions  as  those  found  in  the  charter  party 
now  in  question  to  the  effect  that  freight  prepaid  as  stipulated  is 
earned  and  irrevocable,  and  that  the  vessel  has  a  lien  upon  the  cargo 
for  all  freight,  dead  freight  and  demurrage,  are  not  applicable  to  the 
facts  of  the  instant  case. 

[4]  The  averments  of  the  libel  that  the  vessel  was  loaded  with  a 
full  and  complete  cargo  of  timber  and  lumber  were  put  in  issue.  The 
evidence  on  this  issue  was  conflicting.  It  is  not  fairly  open  to  dispute 
that  a  phase  of  it  supported  the  averments  of  the  libel  in  that  regard. 
The  trial  court  found  that  those  averments  were  proved.  The  record 
by  no  means  convinces  us  that  the  finding  was  against  the  prepon- 
derance of  the  evidence.  The  contract  entitled  the  charterers  to  fur- 
nish a  cargo  of  any  lawful  merchandise  other  than  explosives.  It 
was  optional  with  them  to  ship  heavy  cargo  to  the  extent  of  the  ves- 
sel's dead  weight  capacity  if  the  freight  room  not  excepted  or  reserved 
would  hold  that  much,  or  to  ship  light  weight  cargo,  less  than  2,250 
tons  of  which  would  fill  the  freight  space  contracted  for.  They  ex- 
ercised the  option  by  furnishing  a  cargo  of  timber  and  lumber,  a  con- 
siderable part  of  it  being  light  weight  kiln-dried  lumber.  It  is  plain 
that  it  was  in  view  of  the  existence  of  this  option  that  it  was  stipulated 
that  the  charterers  were  "to  pay  freight  on  not  less  than  2,250  gross 
tons,  vessel's  dead  weight  capacity."  That  was  the  stipulated  com- 
pensation to  be  paid  to  the  shipowners,  whether  the  full  and  com- 
plete cargo  shipped  by  the  charterers  did  or  did  not  amount  to  2,250 
gross  tons.  Over  objections  by  the  shipowners,  the  charterers  in- 
troduced evidence  of  communications  by  telephone  and  telegraph 
between  the  charterers  and  shipbrokers  with  reference  to  the  charter- 
ing of  the  vessel.  That  evidence  was  relied  on  to  support  the  con- 
clusion that  the  compensation  to  be  paid  was  $30  per  ton  on  the  cargo 
furnished,  and  that  no  minimum  amount  of  freight  was  stipulated 
for.  Even  if  the  brokers  were  authorized  to  speak  for  the  shipowners, 
which  was  not  shown,  the  plain  terms  of  the  contract  between  the 
parties,  embodied  in  the  charter  party,  are  not  subject  to  be  altered  or 
modified  by  such  evidence.  The  charter  party  alone  is  to  be  looked 
to  as  the  expression  of  the  final  understanding  of  the  parties.  Brawley 
V.  United  States,  96  U.  S.  168,  24  L.  Ed.  622. 

[5]  The  charterers  raised  the  issue  that  they  were  deprived  of  cargo 
space  to  which  they  were  entitled  in  consequence  of  coal  being  loaded 
in  such  space.  The  evidence  showed  that  between  35  and  40  tons  of 
coal  were  loaded  in  lockers  on  deck,  provided  for  the  purpose,  and 
that  that  amount  was  necessary  for  the  operation  of  the  donkey  engine, 
which  was  used  in  hoisting  anchors  and  sails,  heating  the  cabin  and 
discharging  cargo.  The  provision  of  the  charter  party,  "vessel  to 
furnish  the  use  of  the  steam  winches,  with  steam  to  drive  them," 
shows  that  it  was  contemplated  that  some  coal  was  to  be  carried.  By 
the  terms  of  that  instrument  the  charterers  were  entitled  to  the  whole 
of  the  vessel,  "with  the  exception  of  the  cabin,  and  the  necessary  room 
for  crew  and  storage  of  provisions,  sails  and  cables."  The  state- 
ment in  the  testimony  of  a  witness  for  the  charterers  to  the  effect 
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that  the  word  "provisions"  included  such  a  supply  of  coal  as  was 
taken  on  for  the  purposes  stated  was  not  contradicted.  The  word  is 
appropriate  to  describe  necessary  stores  or  materials  provided  to 
enable  the  ship  to  comply  with  its  obligations  under  the  contract.  The 
evidence  was  such  as  to  warrant  the  conclusion  that  the  storage  in 
bunkers  on  deck  of  the  amount  of  coal  mentioned  did  not  deprive 
the  charterers  of  space  to  which  they  were  entitled. 

[8]  In  this  court  the  appellants  seek  leave  to  amend  their  answer  to 
the  libel  by  averring  that  the  beams  supporting  the  topmost  deck, 
sometimes  called  the  flush  deck,  were  so  light  as  to  be  structurally  in- 
sufficient to  carry  the  full  and  complete  deck  load  provided  for  by  the 
charter  party;  that  such  defect  shut  the  charterers  out  of  having  a 
full  and  complete  load  on  the  flush  deck,  thereby  causing  alleged  d^- 
ages,  a  recovery  of  which  is  prayed  in  the  amendment  sou^t.  The 
allowance  of  the  proposed  amendment  would  introduce  entirely  new  is- 
sues which  were  not  raised  in  the  trial  court.  The  case  was  tried  with- 
out any  question  as  to  the  vessel  being  such  as  the  charter  party  called 
for  being  raised  by  any  part  of  the  pleadings.  The  amendment  is 
sought  to  enable  the  charterers  to  show  by  the  evidence  already  adduc- 
ed that  the  allied  lightness  of  the  beams  supporting  the  topmost  deck 
constituted  breaches  of  the  charter  party's  stipulations  as  to  the  vessel 
being  "tight,  staunch,  strong  and  in  every  way  fitted  for  such  a  voyage." 
and  as  to  its  taking  on  "a  full  complete  deck  load  consistent  with  the 
vessel's  seaworthiness."  The  parties  seeking  the  amendment  do  not  ask 
to  introduce  additional  evidence. 

Waiving  the  question  raised  by  the  objection  of  the  appellees  to 
the  allowance  of  the  proposed  amendment  in  this  (the  appellate)  court, 
the  matter  we  think  properly  may  be  disposed  of  on  the  ground  that, 
if  the  new  issues  sought  to  be  raised  had  been  duly  raised  by  the 
pleadings  in  the  trial  court,  on  the  evidence  adduced  they  could  not 
properly  have  been  decided  in  favor  of  the  appellants.  What  is  called 
the  flush  deck  is  really  the  roof  or  top  of  a  structure  which  incloses 
the  space  above  the  upper  or  main  deck ;  the  principal  object  of  that 
structure  being  to  protect  from  the  weather  cargo  loaded  on  the  deck 
next  below  the  top  of  such  structure.  While  it  is  customary  to  load 
some  cargo  on  the  so-called  flush  or  shelter  deck,  we  think  the  evi- 
dence was  such  as  to  require  the  conclusions  that  the  flush  or  shelter 
deck  was  not  the  space  contemplated  by  the  stipulation  as  to  taking 
on  "full  complete  deck  load  consistent  with  the  vessel's  seaworthiness," 
and  that  the  alleged  lightness  of  the  beams  supporting  such  topmost 
deck  was  not  a  breach  of  the  stipulation  as  to  the  vessel  being  "tight, 
staunch,  strong  and  in  every  way  fitted  for  such  a  voyage."  Nothing 
in  the  charter  party  shows  that  the  vessel  was  bound  to  receive  and 
store  on  the  so-called  flush  deck  a  full  and  complete  deck  load. 

The  evidence  was  such  as  to  support  the  conclusion  that  the  tim- 
ber and  lumber  carried  there  and  on  the  deck  next  thereunder  con- 
stituted a  full  and  complete  deck  load  within  the  meaning  of  the 
charter  party's  stipulation  on  the  subject.  Neither  the  stiptUation  as 
to  the  vessel  being  "tight,  staunch,  strong  and  in  every  way  fitted  for 
such  a  voyage"  nor  any  other  provision  of  the  charter  party  dealt  with 
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the  question  of  the  cargo-carrying  capacity  of  the  topmost  or  flush 
deck.  That  unprotected  space  was  not  warranted  to  be  fit  for  the  car- 
riage of  any  amount  of  lawful  merchandise  the  charterers  were  en- 
titled to  offer.  As  the  contract  did  not  entitle  the  charterers  to  com- 
plain on  the  ground  that  the  lightness  of  the  beams  supporting  the 
topmost  or  flush  deck  rendered  it  structurally  insufficient  to  carry  a 
full  and  complete  deck  load,  and  as  the  evidence  called  for  the  con- 
clusion that  such  a  deck  load  as  the  contract  contemplated  was  re- 
ceived and  carried,  the  appellant  can  have  no  just  cause  to  complain 
of  a  refusal  to  permit  the  proposed  amendment,  assuming  that  it  is 
permissible  to  allow  such  an  amendment  in  the  appellate  court. 

For  reasons  above  indicated,  the  proposed  amendment  is  disallowed, 
and  the  decree  appealed  from  is  affirmed. 


<258  Tea.  185) 

ARMOUK  &  CO.  et  al.  v.  TEXAS  &  P.  RY.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    May  5,  1919.) 

No.  3300 

Baiiaoadb  ^s>54 — Removal  of  Tback — Riqht  to  Equitablk  Relief— Public 

INTEBESTS — I/EOAL  REHEDY. 

Though  meat-packing  companies,  acquiring  valuable  abutting  property 
adapted  to  their  business,  have  a  contract  or  property  right  to  prevent  re- 
moval from  a  street  of  an  industry  track  serving  them,  they  cannot  have 
relief  by  Injunction  against  the  dty,  the  railroad  company,  and  a  track- 
age company,  to  restrain  removal  of  the  track  to  another  street,  when  it 
appears  that  paramount  public  interests  may  be  interfered  with  by  grant- 
ing relief,  especially  where  there  is  no  convincing  showing  of  a  lack  of 
le^  remedy  for  damages. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Louisiana;  Rufus  E.  Foster,  Judge. 

Suit  against  the  Texas  &  Pacific  Railway  Company,  wherein  Pearl 
Wight  was  appointed  receiver,  and  Armour  &  Co.,  a  New  Jersey  cor- 
poration, and  Armour  &  Co.  of  Texas,  a  Texas  corporation,  filed  an 
intervening  petition.  From  a  decree  dismissing  the  petition,  the  in- 
terveners appeal.    Affirmed. 

Sam  B.  Cantey,  of  Ft.  Worth,  Tex.,  and  Francis  Marion  Etheridgt 
and  Joseph  Manson  McCormick,  both  of  Dallas,  Tex.,  for  appellants. 

Thomas  J.  Freeman  and  H.  Generes  Dufour,  both  of  New  Or- 
leans, La.,  for  appellees. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  This  is  an  appeal  from  a  decree  dis- 
missing an  intervening  petition  filed  by  the  appellants.  Armour  &  Co., 
a  New  Jersey  corporation,  and  Armour  &  Co.  of  Texas,  a  Texas  cor- 
poration, in  a  suit  in  which  the  receiver  of  the  Texas  &  Pacific  Rail- 
way Company  (which  will  be  referred  to  as  the  Railway  Company) 
was  appointed.    The  appellants  sought  an  injunction  to  prevent  the 
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Railway.  Company  and  its  receiver  from  executing  a  contract  to  re- 
move, and  from  removing,  the  tracks  on  Pacific  avenue,  in  Dallas, 
Tex.,  including  a  switch  or  industry  track  serving  the  petitioners* 
plant. 

The  pleadings  and  evidence  in  the  intervention  proceedings  dis- 
closed the  following  facts: 

For  many  years  prior  to  1912  the  Railway  Company  had  and  used 
tracks  on  Pacific  avenue,  in  the  city  of  Dallas ;  its  authority  to  do  so 
•being  conferred  by  municipal  ordinances.  In  July,  1912,  the  authori- 
ties of  the  city  of  Dallas  passed  an  ordinance  granting  the  Railway 
Company  the  right  and  privilege  to  construct  a  switch  track  on  Pacific 
avenue;  the  location  of  that  track  being  designated.  That  ordinance 
contained  the  following  provisions: 

"Sec.  2.  That  the  right,  privilege,  and  franchise  hereby  granted  is  granted 
subject  to  the  city  charter  and  ordinances  of  the  city  of  Dallas  and  such  fu- 
ture charters  and  ordinances  as  may  hereafter  be  passed,  and  the  city  ex- 
pressly reserves  the  right  to  at  all  times  amend  or  alter  the  ordinance  hereby 
granted. 

"Sec.  3.  That  the  right  and  prlvUege  hereby  granted  is  granted  for  a  period 
of  twenty  years  from  the  date  of  the  acceptance  of  this  ordinance,  as  herein 
provided  for,  and  provided  that  in  the  event  the  said  Railway  Ck)mpany  shall 
be  required  to  abandon,  to  elevate  or  to  place  in  subways  said  main  tracks  on 
Pacific  avenue,  then  in  that  event  this  franchise  shall  be  subject  thereto,  and 
the  said  grantee  shall,  during  said  time,  pay,  on  the  second  day  of  January, 
In  each  and  every  year,  the  sum  of  ten  dollars  per  year,  as  a  bonus  for  the 
right,  privilege,  and  franchise  hereby  granted :  Provided  that  ten  dollars  shall 
be  paid  for  the  year  1912. 

"Sec.  4.  That  In  accordance  with  the  agreement  heretofore  made  between 
the  city  of  Dallas  and  Armour  &  Co.,  the  owners  of  a  certain  lot  located  on 
the  north  side  of  Pacific  avenue,  and  more  particularly  located  on  the  north- 
west comer  of  Pacific  avenue  and  Harwood  street,  and  extending  back  to  Live 
Oak  street,  which  switch  track  is  Intended  to  serve  said  property,  it  Is  mutual- 
ly understood  and  agreed  that  as  a  further  consideration  for  this  grant  the 
grantee  shall  obtain  from  the  said  Armour  &  Co.,  or  the  said  Armour  &  Co. 
shall  dedicate  to  public  use  sixty-four  square  feet  of  land  located  at  the  south- 
east point  of  its  said  lot,  where  the  same  forms  a  comer  of  Harw^ood  and  Pa- 
cific avenue,  and  shall  likewise  dedicate  to  public  use  for  street  purposes  thirty- 
five  square  feet  off  the  northeast  comer  of  its  said  lot,  where  the  same  forms 
the  southwest  comer  of  Harwood  street  and  Live  Oak  street;  It  being  the 
purpose  of  the  said  dedication  to  round  the  comers  at  such  points  and  to 
dedicate  such  property  for  street  purposes,  and  it  being  understood  that  it  re- 
quires the  amount  of  square  feet  herein  stated  to  round  off  said  corners,  all  of 
which  more  fully  appears  from  map  on  file  in  the  office  of  the  city  engineer  of 
the  city  of  Dallas.  That  the  dedication  of  said  property  shall  be  made  by 
the  said  Armour  &  Co.,  whose  property  is  served  by  said  switch,  before  the 
final  acceptance  of  this  ordinance  by  the  grantee  herein. 

"That  In  the  event  the  said  Armour  &  Co.  should  fall  or  refuse  to  make  said 
dedication,  it  is  expressly  understood  between  the  parties  that  the  city  of 
Dallas  may  rei)eal  and  cancel  the  rights  and  privileges  granted  under  this  or- 
dinance, by  resolution  or  otherwise." 

Armour  &  Co.  made  the  dedication  called  for  by  the  last-quoted 
provision.  Before  the  adoption  of  the  ordinance  it  was  submitted  to 
the  attorney  of  Armour  &  Co.,  and  was  approved  by  him,  and  Ar- 
mour &  Co.  conditionally  contracted  to  buy  the  lot  described  in  the 
ordinance,  and  after  the  adoption  of  the  ordinance  bought  the  lot  and 
made  the  required  dedication.    Armour  &  Co.'s  attorney  had  oral  ne- 
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gotiations  with  the  Railway  Company's  general  attorney  and  with 
its  general  manager,  and  both  those  officials  were  advised  that  Ar- 
mour &  Co/s  purchase  of  the  lot  was  conditioned  upon  the  switch 
track  being  autiiorized  and  constructed,  and  the  Railway  Company's 
general  manager  assured  an  agent  of  Armour  &  Co.  that  if  the  city 
granted  the  franchise  the  Railway  Company  would  put  in  the  switch 
and  maintain  and  operate  it.  Following  Armour  &  Co.'s  purchase  of 
the  lot  and  the  adoption  of  the  ordinance,  it  had  built  on  the  lot  a 
steel  reinforced  concrete  structure  exclusively  adapted  to  its  busi- 
ness, which  includes  the  refrigeration,  smoking,  drying,  treatment,  and 
curing  of  meats.  The  lot  and  the  improvements  thereon  cost  about 
$130,000.  The  business  in  which  the  property  is  used  is  an  extensive 
and  valuable  one.  If  the  switch  track  in  question  is  removed,  that 
property  would  not  be  available  for  use  in  the  business  for  which  it 
was  acquired  and  for  which  it  has  been  and  is  used.  The  business 
is  carried  on  by  Armour  &  Co.  of  Texas,  which  holds  the  propert}'  un- 
der a  lease  contract  with  Armour  &  Co.,  the  substance  of  which,  as 
stated  in  the  summary  of  the  evidence,  is  that  the  former  pays  the 
latter  a  net  rental  of  8  per  cent,  of  the  entire  value  of  the  property  and 
plant,  including  taxes,  charges,  etc. 

A  result  of  the  growth  of  Dallas  since  the  Railway  Company  com- 
menced to  use  Pacific  avenue  for  its  tracks  is  that  there  has  been  a 
great  increase  both  of  railway  and  other  traffic  on  that  street,  and  of 
other  traffic  along  the  streets  crossing  Pacific  avenue  in  the  locality 
of  the  switch  track  in  question.  Pacific  avenue  divides  the  principal 
residence  section  of  the  city  from  its  principal  retail  and  shopping 
district.  The  next  street  to  it  in  the  direction  of  the  leading  retail 
district  was  spoken  of  by  one  of  the  witnesses  as  "probably  the  most 
used  thoroughfare  of  the  city."  Traffic  in  that  locality  has  become 
greatly  congested.  The  public  interest  and  safety  call  for  either  the 
lowering  or  raising  of  these  tracks,  or  the  removal  of  them  from 
Pacific  avenue.  The  continuance  of  the  tracks  on  the  same  grade  as 
the  street  involves  constant  and  increasing  danger  and  inconvenience 
to  many  persons.  There  was  evidence  to  support  the  conclusions  that 
it  is  impracticable  to  lower  the  tracks  on  that  street,  because  the  low- 
ering of  them  to  the  required  depth  would  subject  them  to  being 
flooded  whenever  Trinity  river,  to  which  the  tracks  go,  is  at  high- 
water  mark,  and  that  the  elevation  of  the  tracks,  besides  being  very 
expensive,  could  not  be  so  effected  that  the  industries  located  on  that 
street  could  continue  to  be  served  by  the  Railway  Company  as  they 
are  served  by  the  tracks  on  the  street  grade.  For  years  past  there  has 
been  public  agitation  against  the  continuance  of  the  conditions  on 
Pacific  avenue  resulting  from  the  presence  on  it  of  the  railway  tracks. 

In  the  circumstances  above  indicated  the  city  of  Dallas,  the  receiv- 
er of  the  Railway  Company,  and  the  Wholesale  Trackage  Company, 
a  corporation,  agreed  upon  the  terms  of  a  contract  providing  for  the 
removal  of  the  railway  tracks  from  Pacific  avenue  and  the  discontinu- 
ance of  the  use  of  the  street  for  railway  purposes,  except  that  a  track 
serving  one  industry  was  to  be  continued  for  a  specified  time,  and 
those  required  for  the  operation  of  certain  passenger  trains  of  another 
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railroad  which  had  acquired  a  right  to  use  the  street  were  to  be  con- 
tinued in  use  for  that  purpose,  unless  other  arrangements  could  be 
made  for  those  trains,  and  for  the  acquisition  by  the  Railway  Com- 
pany of  a  route  for  its  tracks  through  another  and  less  congested  part 
of  the  city,  which  included  a  new  industrial  district,  industries  lo- 
cated on  which  could  be  served  by  the  Railway  Company.  By  the 
terms  of  that  contract  a  large  part,  if  not  most,  of  the  expense  in- 
volved in  making  the  proposed  change  was  to  be  borne  by  the  Whole- 
sale Trackage  Company;  the  money  required  for  that  purpose  being 
contributed  by  owners  of  real  estate  expected  to  be  benefited  by  the 
proposed  change,  some  of  the  contributors  being  owners  of  lots  on 
Pacific  avenue,  some  of  them  being  owners  of  nearby  real  estate 
which  is  separated  from  the  heart  of  the  city's  retail  business  sec- 
tion by  Pacific  avenue,  and  the  remainder  being  owners  of  real  estate 
in  the  industrial  district  to  be  established  and  developed.  After  per- 
mits to  make  the  proposed  change  had  been  obtained  from  the  public 
authorities,  the  Railway  Company's  receiver  filed  in  the  cause,  in 
which  the  petition  of  the  appellants  was  filed,  a  petition  praying  that 
he  be  authorized  by  the  court  to  execute  the  above-mentioned  con- 
tract, which  was  the  same  one  the  execution  of  which  the  appellants 
sought  to  have  enjoined.  Following  findings,  supported  by  e\'idence 
adduced,  that  the  consummation  of  the  contract  mentioned  will  be 
highly  advantageous  to  the  Railway  Company  and  the  citizens  of  Dal- 
las, the  court  made  a  decree  denying  the  injunction  sought  by  the  ap- 
pellants, authorizing  the  receiver  to  enter  into  the  proposed  contract, 
and  dismissing  the  petition  of  the  appellants,  without  prejudice  to  any 
rights  they  may  have  hereafter  to  sue  for  such  damage  as  may  be 
occasioned  them  by  the  removal  of  the  tracks  in  question. 

The  claim  that  the  appellants  have  a  contract  or  property  right  to 
the  continued  use  of  the  switch  track  in  question  is  based  upon  the 
circumstances  that  one  of  them  was  instrumental  in  procuring  the 
adoption  of  the  city  ordinance  granting  the  right  to  use  the  street  for 
that  purpose  and  dedicated  a  part  of  its  lot  to  secure  the  granting  of 
that  franchise ;  that,  before  doing  so,  it  was  assured  by  the  officials  of 
the  Railway  Company  that  the  latter  would  put  in  the  switch  and  op- 
erate it  if  the  city  granted  the  required  franchise ;  and  that  property 
was  bought  and  improved  in  reliance  on  such  assurance.  It  is  not 
claimed  that  the  switch  track  was  paid  for  or  is  owned  by  the  ap- 
pellants, or  either  of  them.  If  they  have  the  right  claimed,  there  is 
no  corresponding  obligation  on  either  of  them  to  continue  to  use  the 
switch  track.  So  far  as  appears,  each  of  them  retains  the  uncondi- 
tional right  to  cease  at  any  time  to  make  use  of  that  track  or  to  car- 
ry on  the  business  which  is  served  by  it.  If  there  is  a  contract  for  the 
continued  operation  of  that  track,  it  is  one  which  is  not  specifically 
enforceable  against  the  appellants  or  either  of  them.  The  Railway 
Company's  receiver  was  not  a  party  to  a  contract  on  the  subject,  if 
there  was  one.  To  enjoin  him  from  removing  the  switch  track  would 
amount  to  requiring  specific  performance  by  him  of  a  contract  to 
which  he  is  not  a  party,  and  which  is  not  specifically  enforceable 
ugainst  the  appellants  at  his  instance.    There  is  no  mutuality  of  either 
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obligation  or  remedy.  The  reciprocal  feature  of  the  duty  of  specific 
performance  which  is  enforceable  in  courts  of  equity  is  not  to  be  lost 
sight  of.  It  is  a  recognized  grotmd  for  refusing  redress  by  specific 
performance  that  it  could  not  successfully  be  sought  against  the  party 
applying  for  it.  Where  there  is  such  a  lack  of  mutuality,  it  is  an 
additional  impediment  in  the  way  of  granting  the  exceptional  equitable 
remedy  of  specific  performance  that  the  party  seeking  it  fails  to  show 
that  he  has  not  a  full,  complete  and  adequate  remedy  at  law  for  the 
damage,  loss,  or  injury  suffered  in  consequence  of  the  threatened 
breach  of  duty  sought  to  be  specifically  enforced.  To  say  the  least, 
there  was  no  convincing  showing  of  a  lack  of  an  available  and  ade- 
quate legal  remedy. 

The  petition  of  the  appellants  contains  general  statements  to  the  ef- 
fect that  irreparable  loss  and  damage  will  be  occasioned  to  them  by 
the  threatened  removal  and  abandonment  of  tracks  on  Pacific  avenue 
serving  their  plant.  The  pleadings  and  evidence  do  not  disclose 
facts  requiring  the  conclusion  that  appellants  cannot  obtain  com- 
pensation at  law  to  which  they  may  become  entitled  for  the  loss  or 
damage  caused  by  the  removal  of  the  tracks.  If  the  appellants  have 
a  cause  of  action  against  any  one  based  upon  a  discontinuance  of  the 
tracks,  it  is  against  the  city  of  Dallas  and  the  Texas  &  Pacific  Rail- 
way Company,  one  or  both.  The  insolvency  of  neither  of  those  par- 
ties is  shown.  It  was  not  shown  that  the  proposed  removal  was  to 
be  so  effected  as  necessarily  to  cause  the  interruption  or  cessation  of 
the  business  of  the  appellants  in  Dallas.  While  it  is  shown  that  the 
value  of  the  structure  in  which  that  business  is  conducted  would  bo 
impaired  by  removal  of  the  track,  it  is  not  satisfactorily  shown  that 
the  value  of  the  lot  with  the  structure  on  it  would  be  less  after  the 
railway  track  shall  have  been  removed  from  the  street  than  it  was 
before.  There  was  evidence  tending  to  prove  that  the  value  of  prop- 
erty on  Pacific  avenue  would  be  enhanced  by  the  removal  of  the 
tracks.  It  is  not  shown  that  the  business  of  the  appellants  cannot  as 
well  and  profitably  be  carried  on  in  the  proposed  new  industrial  dis- 
trict, or  in  another  part  of  Dallas,  where  railroad  facilities  would  be 
obtainable.  If  the  record  be  regarded  as  showing  that  any  one  is 
liable  to  the  appellants  for  a  loss  resulting  to  them  from  such  a  change, 
it  cannot  be  regarded  as  convincingly  showing  that  they  are  without 
a  full,  complete,  and  adequate  legal  remedy  for  the  enforcement  of 
that  liability. 

It  is  not  necessary  to  decide  whether  the  foregoing  considerations 
by  themselves  are  enough  to  justify  the  refusal  to  grant  an  injunction 
having  the  effect  of  preventing  the  discontinuance  of  the  use  of  rail- 
road tracks  on  Pacific  avenue,  so  far  as  concerns  the  serving  of  the 
plant  of  the  appellants.  The  continuance  of  the  conditions  resulting 
from  the  use  of  that  street  by  the  Railway  Company  is  not  only  a  hard- 
ship on  that  company,  subjecting  it  to  burdens  and  liabilities  which 
may  be  escaped  or  materially  lessened  by  a  practicable  change  of  lo- 
cation, an  advantageous  opportunity  to  make  which  is  offered,  but  is 
against  the  public  interest.  The  street  has  become  such  a  one  that 
the  continued  use  of  it  by  the  Railway  Company  is  not  compatible 
169C.C-A.— 17 
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with  the  safety  and  convenience  of  a  populous  community.  If  the 
appellants  have  the  contract  or  property  right  claimed  as  the  basis  of 
the  relief  sought,  it  does  not  follow  that  they  can  obtain  that  relief 
when  it  appears  that  paramount  interests  will,  or  even  may,  be  inter- 
fered with  by  granting  it.  Beasley  v.  Texas  &  Pacific  Ry.  Co.,  191 
U.  S.  492,  24  Sup.  Ct.  164,  48  L.  Ed.  274;  Texas  &  Pacific  Ry.  Co.  v. 
City  of  Marshall,  136  U.  S.  104,  10  Sup.  Ct.  846,  34  L.  Ed.  385 ;  North- 
em  Pacific  R.  Co.  v.  Territory  of  Washington,  142  U.  S.  492,  12  Sup. 
Ct.  283,  35  L.  Ed.  1092.  In  the  opinion  in  the  last-cited  case  it  was 
said: 

*'The  court  will  never  order  a  railroad  station  to  be  bnilt  or  maintained  con- 
trary to  the  public  interest." 

Change  in  local  conditions  may  make  it  against  the  public  interest 
for  such  railroad  operations  as  the  Railway  Company  is  engaged  in 
to  be  carried  on  in  a  street  in  the  heart  of  a  city  along  and  across 
which  there  is  considerable  and  increasing  traffic  of  other  kinds.  Cer- 
tainly a  court  is  justified  in  refusing  an  injunction  sought  as  a  means 
of  enforcing  the  continued  use  for  steam  railroad  purposes  of  a  much- 
traveled  city  thoroughfare,  especially  where  it  is  not  made  plain  that 
the  party  seeking  such  relief  cannot  in  an  action  at  law  recover  such 
compensation  as  it  may  become  entitled  to  for  the  loss  or  damage 
caused  to  it  by  the  discontinuance  of  such  use. 

The  conclusion  is  that  the  court  did  not  err  in  refusing  the  injunc- 
tion sought  and  in  dismissing  the  petition  of  the  appellants  without 
prejudice  to  their  right  to  enforce  whatever  liability  to  them  may  be 
incurred  by  the  proposed  removal  of  the  track  in  question. 

The  decree  to  that  effect  is  affirmed. 


(258  Fed.  100) 

OKLAHOMA  CITY  v.  ORTHWEIN. 

(Circuit  CJourt  of  Appeals,  Eighth  CJircuit    April  28,  1919.) 

No.  4936. 

1.  Courts  €=»107 — Paving— Assessment  of  Benbfit»— Stbeet  Railroads. 

A  decision  of  the  Supreme  Court  of  Oklahoma,  construing  state  stat- 
utes and  holding  that  the  right  of  way  of  a  street  railroad  company  is 
assessable  for  paving  benefits,  where  it  is  held  in  fee,  held  to  also  apply 
to  right  of  way  held  by  grant  without  reverter. 

2.  Judgment  ^=>708 — Judgment  as  Evidence— Invalidity  or  Assessments. 

In  an  action  against  a  city,  based  on  its  alleged  neglect  and  refusal 
to  make  a  reassessment  of  benefits  to  pay  paving  bonds,  to  supply  the  de- 
ficiency caused  by  its  assessment  of  property  which  was  not  subject  there- 
to, a  judgment  recovered  against  the  city  by  the  owner  of  such  property, 
declaring  the  assessment  invalid  and  enjoining  its  enforcement,  held  ad- 
missible in  evidence. 

8.  Municipal  Corporations  ^=»374(1) — Contract  fob  Public  Impbovementb 
— Liability  fob  Nonperformance. 

Where  a  municipal  corporation,  which  has  power  to  make  a  contract 
for  internal  improvements,  contracts  for  them  and  stipulates  that  the 
agreed  price  shall  be  paid  out  of  funds  to  be  realized  from  special  assess- 
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m^its,  which  it  has  power  to  make,  but  fails  and  refuses  to  make  suffi- 
cient valid  assessments,  It  becomes  primarily  liable  to  pay  the  contract 
price  Itself. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Oklahoma;   John  H.  Cotteral,  Judge. 

Action  at  law  by  Walter  E.  Orthwein  against  the  City  of  Oklahoma. 
Judgment  for  plaintiff/  and  defendant  brings  error.  Reversed  in 
part. 

B.  D.  Shear,  A.  T.  Boys,  and  E.  E.  Blake,  all  of  Oklahoma  City, 
Okl.,  and  W.  M.  Howenstein,  of  Grandfield,  Okl.,  for  plaintiff  in 
error. 

G.  A.  Paul,  of  Oklahoma  City,  Okl.,  for  defendant  in  error. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  MUN- 
GER,  District  Judge. 

CARLAND,  Circuit  Judge.  The  city  of  Oklahoma  City  in  1908 
deemed  it  necessary  to  pave  Classen  boulevard.  In  1911,  it  deemed 
it  necessary  to  pave  Linwood  boulevard,  from  the  west  line  of  West- 
em  avenue  to  the  center  line  of  Tenth  street,  and  also  Exchange  av- 
enue. Proceedings  were  regularly  taken  as  provided  by  law  for  the 
construction  of  said  paving.  The  benefits  resulting  from  said  paving 
were  assessed  upon  the  lands  fronting  or  abutting  thereon.  The  con- 
tractor constructing  the  paving  was  paid  by  tlie  issuance  by  the  city 
of  improvement  bonds,  to  be  paid  by  the  money  arising  from  the  col- 
lection of  the  assessments  made  for  benefits.  The  defendant  in  er- 
ror, hereafter  plaintiff,  purchased  all  the  improvement  bonds  issued 
for  said  paving  from  the  contractor,  for  value,  and  without  notice 
of  any  defect  in  the  benefit  assessment. 

Along  the  center  of  Linwood  boulevard.  Exchange  avenue,  and 
Classen  boulevard,  an  electric  railway  company,  hereafter  Railway 
Company,  occupied  and  used  a  right  of  way  which  it  had  curbed  and 
otherwise  improved.  The  paving  done  by  the  city  on  the  boulevards 
and  avenue  above  mentioned  was  on  the  driveways  located  on  both 
sides  of  the  right  of  way.  The  Railway  Company  refused  to  pay  the 
amount  of  the  benefits  assessed  against  it,  and  this  fact  prevented  the 
accumulation  of  a  sufficient  fund  to  pay  all  the  improvement  bonds 
and  interest  thereon.  The  Railway  Company  claimed  that  its  right 
of  way  did  not  front  or  abut  upon  the  pavement,  within  the  meaning 
of  the  law  authorizing  the  construction  of  the  pavements.  Under 
these  conditions  the  plaintiff  made  a  demand  upon  the  city  to  cause 
a  new  assessment  of  benefits  upon  property  liable  therefor,  in  order 
that  the  bonds  owned  by  him  could  be  fully  paid.  The  city  having, 
as  claimed  by  the  plaintiff,  unreasonably  delayed  to  make  a  new  as- 
sessment, the  present  suit  was  brought  against  the  city  on  the  theory 
that  it  was  liable  on  account  of  its  willful  neglect  and  refusal  to  per- 
jEorm  a  duty  imposed  upon  it  by  law  to  create  a  fund  necessary  and 
essential  under  the  obligations  contained  in  the  bonds  for  the  purpose 
of  meeting  the  payment  of  the  installments  and  interest  due  thereon. 

There  were  four  paving  contracts  involved  in  the  improvement 
mentioned,  two  for  Exchange  avenue,  and  one  each  for  the  boule- 
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yards.  The  copiplaint  in  this  action  was  in  four  counts,  correspond- 
ing to  the  four  contracts.  The  trial  below  resulted  in  a  directed  ver- 
dict for  the  plaintiff  as  follows:  First  count,  $653.10  and  interest; 
second  count,  $2,744.68  and  interest;  third  count,  $754.14  and  inter- 
est; fourth  count,  $4,076.02  and  interest.  The  recovery  was  meas- 
ured by  the  invalid  portions  of  the  assessments  shown  by  the  four 
ordinances  levying  the  same  and  recited  in  the  bonds  owned  by  the 
plaintiff.  The  only  ground  of  invalidity  urged  against  the  assess- 
ments was  that  the  right  of  way  of  the  Railway  Company  was  not 
assessable  for  benefits.  The  trial  court  sustained  this  view.  Judg- 
ment having  been  entered  on  the  verdict,  the  city  has  brought  the  case 
here  for  review. 

Before,  however,  proceeding  to  consider  the  assignments  of  error, 
it  is  proper  to  say  that,  since  the  trial  of  this  case  below,  the  Su- 
preme Court  of  Oklahoma,  in  the  case  of  Oklahoma  Railway  Co.  v. 
Sevems  Paving  Co.  et  al,  170  Pac.  216,  a  case  involving  the  right 
of  the  city  of  Oklahoma  City  to  assess  the  right  of  way  of  the  Rail- 
way Company  for  benefits  resulting  from  paving  of  the  character 
described  in  this  action,  has  decided  that,  where  the  Railway  Com- 
pany's title  to  its  right  of  way  amounts  to  a  fee  title,  the  assessment 
of  benefits  for  paving  is  valid.  The  decision  of  the  Oklahoma  Su- 
preme Court  in  the  case  cited  was  based  upon  a  construction  of  the 
statutes  of  Oklahoma  and  particularly  sections  511,  1175,  and  1382, 
Laws  of  Oklahoma  1910,  and  is  binding  on  this  court  so  far  as  it  con- 
strues said  statutes.  The  Supreme  Court  of  Oklahoma  in  the  above 
case  affirmed  a  judgment  awarding  a  mandamus  compelling  the  de- 
fendant to  make  a  new  assessment.  The  record  in  the  present  case 
shows  that,  as  to  the  paving  mentioned  in  the  first  count,  the  grant  of 
the  right  of  way  of  the  Railway  Company  was  in  perpetuity.  Tlie  right 
of  way  involved  in  the  second  and  third  counts  was  obtained  in  part 
by  a  grant  from  the  Park  Site  Realty  Company  for  use  as  a  right 
of  way,  with  reverter  to  the  grantor  upon  the  abandonment  or  dis- 
continuance of  such  use,  and  in  part  by  dedication  from  the  Packing 
House  Development  Company  in  fee  simple  and  as  a  right  of  way 
without  limitation,  and  in  part  by  grant  from  Edward  Morris,  with 
right  of  reverter  in  the  grantor  in  case  of  the  abandonment  of  such 
right  of  way. 

[1]  In  view  of  the  decision  above  mentioned  and  the  statutes  there- 
in construed,  we  are  of  the  opinion  that  the  assessment  of  benefits  for 
the  paving  involved  in  this  action  was  valid,  where  the  title  of  the 
Railway  Company  to  its  right  of  way  was  in  fee,  or  where  it  was  for 
a  right  of  way  without  reverter.  There  are  no  data  in  the  record  by 
which  we  can  compute  in  dollars  and  cents  the  invalid  or  valid  por- 
tions of  the  assessments  involved  in  the  second  and  third  counts,  and 
the  case  will  have  to  be  remanded,  in  order  that  the  prefer  computa- 
tion may  be  made.  What  the  title  of  the  Railway  Company  was,  as 
to  the  right  of  way  involved  in  the  fourth  count,  does  not  appear. 
The  evidence,  however,  shows  that  on  April  21,  1910,  the  Oklahoma 
Railway  Company  commenced  action  in  the  United  States  Circuit 
Court  for  the  Western  District  of  Oklahoma  against  the  present 
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defendant,  Bob  Parman,  city  clerk,  and  Charles  McCafferty,  county 
treasurer  of  Oklahoma  county,  wherein  the  assessment  involved  in 
the  fourth  count  was  attacked  as  invalid.  The  defendants  filed  a 
demurrer.  Subsequently,  on  April  1,  1912,  the  Railway  Company 
filed  an  amended  and  supplemental  complaint,  to  which  the  defend- 
ants also  filed  a  demurrer.  On  March  29,  1912,  the  demurrer  was 
overruled,  with  leave  to  answer.  No  answer  being  filed  within  the 
time  limited,  an  order  pro  confesso  was  entered  April  25,  1912,  and 
on  May  31,  1913,  a  final  decree  was  entered,  declaring  the  assess- 
ment involved  in  the  fourth  count  of  the  complaint  in  this  action  in- 
valid, and  permanently  enjoining  the  defendant  f rcmi  taking  any  pro- 
ceedings to  collect  said  assessment.  This  decree  was  not  appealed 
from  and  became  final.  The  court  below,  being  the  successor  of  the 
Circuit  Court,  properly  followed  that  decision,  and  we  have  no  au- 
thority on  this  writ  of  error  to  review  it.  The  assessment  involved 
in  the  fourth  count  must  therefore  be  regarded  as  invalid,  and  the 
plaintiff,  if  otherwise  entitled  to  recover,  should  have  judgment  on  the 
fourth  count. 

We  now  come  to  consider  the  assignments  of  error  urged  by  the 
defendant.  So  far  as  the  validity  of  the  assessments  for  benefits 
charged  against  the  Railway  Company's  right  of  way  is  concerned, 
we  have  adready  expressed  our  views  following  the  decision  of  the 
Supreme  Court  of  Oklahoma  in  Railway  Co.  v.  Sevems  Paving  Co., 
supra.  The  first  count  is  eliminated  from  consideration  for  the  rea- 
son that  the  assessment  was  valid,  and  the  plaintiff  is  subrogated  to 
the  rights  of  the  paving  contractor,  and  can  enforce  the  pa)rment  of 
the  benefits  assessed  for  the  payment  of  the  paving  involved  in  the 
first  count.  The  portions  of  the  pavement  involved  in  the  second  and 
third  counts  where  the  Railway  Company's  title  to  the  right  of  way 
amounts  to  the  fee,  under  the  decision  of  the  Supreme  Court  of 
Oklah(Hna  in  the  case  above  mentioned,  are  also  eliminated.  The 
question  then  for  consideration  is :  May  the  plaintiff  recover  in  this 
action  a  general  judgment  against  the  city  for  the  proportionate 
amoimt  of  the  invalid  assessments  represented  by  all  of  the  fourth 
count  and  a  portion  of  the  second  and  third?  TsJcing  up  the  assign- 
ments of  error  in  their  order: 

First.  There  was  no  error  in  denying  the  motion  to  make  the  com- 
plaint more  definite  and  certain.  The  matter  was  discretionary,  and 
no  prejudice  resulted. 

[2]  Second.  There  was  no  error  in  allowing  the  introduction  into 
evidence  of  the  record  in  the  case  of  Oklahoma  Railway  Co.  v.  Okla- 
homa City  et  al.  It  was  admissible  for  the  purpose  of  showing  that 
the  assessment  involved  in  the  fourth  count  had  been  adjudicated  in- 
valid. It  is  true  the  parties  were  not  the  same  as  in  the  present 
action,  but  that  was  not  necessary.  The  defendant  was  a  party  to 
that  action,  and  the  judgment  therein  was  evidence  against  it  in  this 
case.  The  record  was  also  evidence  that  the  city  had  notice  that  the 
assessment  had  been  declared  invahd.  It  was  also  admissible  as 
showing  that  the  defendant  had  allowed  a  decree  pro  confesso  to  be 
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entered  against  it,  and  had  taken  no  appeal  therefrom,  which  was  evi- 
dence of  negligence. 

Third.  There  was  no  error  in  admitting  in  evidence  the  claim  filed 
by  the  plaintiff  with  the  city  officers.  It  was  admissible  on  the  ques- 
tion of  notice  of  the  invalidity  of  the  assessments  and  on  the  question 
of  negligence. 

Fourth.  There  was  no  error  in  admitting  the  testimony  of  the  wit- 
ness Shartel  concerning  the  building  of  sewers  to  drain  the  right  of 
way  of  the  Railway  Company.  While  the  evidence  was  not  very  ma- 
terial, it  tended  to  show  that  the  Railway  Company  had  performed 
what  it  thought  was  its  duty  in  the  premises.  It  was  not  prejudicial 
in  any  event. 

Fifth.  There  was  no  error  in  the  introduction  in  evidence  of  the 
record  in  case  No.  12380,  Cleveland-Trinidad  Paving  Co.  v.  City  of 
Oklahoma  et  al.  The  record  was  introduced  in  rebuttal  of  the  tes- 
timony of  Whit  M.  Grant,  who  had  testified  that  he  had  no  recollec- 
tion of  ever  being  informed  as  to  the  decision  of  the  local  district 
court  with  reference  to  reassessments. 

Sixth.  The  claim  that  the  power  to  pave  is  under  the  law  and  Con- 
stitution of  Oklahoma  given  to  the  city  officers,  and  not  to  the  city, 
has  no  merit. 

Seventh.  When  the  verdict  in  this  case  was  directed,  the  defendant 
requested  the  court  to  limit  the  judgment,  so  that  it  could  be  collect- 
ed only  from  benefit  assessments.  There  was  no  error  in  this  ruling. 
The  city,  if  liable  at  all,  was  liable  generally  as  for  negligence  and 
refusal  of  duty. 

Eighth.  It  is  our  opinion  that  the  contractor  could  have  main- 
tained this  suit  if  he  still  owned  the  bonds,  and,  having  sold  them  to 
the  plaintiflF,  the  latter  can  maintain  it.  The  city  owes  the  duty  to 
levy  the  new  assessment  to  the  one  who  owns  the  bonds. 

Ninth.  We  have  no  dispute  with  the  holding  of  the  Supreme  Court 
of  Oklahoma  that  the  determination  of  the  amount  of  benefits  is  a 
legislative  act  and  final,  but  this  rule  has  no  application,  where  the 
property  assessed  is  not  liable  for  any  assessment. 

Tenth.  The  bonds  upon  which  the  verdict  was  directed  were  pay- 
able to  bearer.  They  were  all  produced  in  court,  and  that  was  prima 
facie  proof  that  the  plaintiff  was  the  owner. 

Eleventh.  The  allowance  of  an  amendment  to  the  complaint  at  the 
trial,  to  the  effect  that  the  plaintiff  sued  for  himself  and  other  parties 
similarly  situated,  while  probably  erroneous,  was  not  prejudicial.  No 
recovery  was  had  for  any  one  except  the  plaintiff. 

[3]  Twelfth.  Section  728,  Comp.  Laws  of  Oklahoma  1909,  gave 
the  defendant  power  to  levy  new  assessments  where  the  original  as- 
sessment was  invalid.  On  July  14,  1913,  the  plaintiff  presented  to  the 
defendant  his  written  request  to  cause  reassessments  to  be  made  on 
account  of  the  illegal  assessments  against  the  Railway  Copipanjr's 
property,  which  the  defendant  failed  to  grant.  Thereupon  the  plain- 
tiff brought  suit  against  the  defendant,  which  was  pending  for  about 
two  years,  and  no  reassessment  was  made  from  the  time  of  bring- 
ing that  suit  and  the  institution  of  the  present  suit  on  April  27,  1915. 
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The  defendant  also  allowed  the  complaint  in  the  case  brought  by  the 
Railway  Company  to  be  taken  pro  confesso,  and  never  appealed  there- 
from. The  law  of  Oklahoma,  being  Session  Laws  approved  April  17, 
1908  (Laws  1907-08,  c.  10),  provided  that  the  city  itself  should  in 
no  case  be  liable  on  these  improvement  bonds;  therefore  the  plain- 
tiff was  remediless,  unless  a  valid  assessment  of  benefits  should  be 
made  and  collected.  In  our  opinion,  the  evidence  showed  that  the 
city  was  guilty  of  negligence  and  of  a  willful  refusal  to  make  valid 
assessments  to  pay  the  bonds  of  the  plaintiflF.  The  limitation  of  lia- 
bility of  the  city  above  specified  does  not,  in  our  opinion,  exclude  a 
remedy  based  upon  negligence  and  willful  refusal  to  perform  this 
duty.  Where  a  municipal  or  quasi  fnunicipal  corporation,  which  has 
the  power  to  make  a  contract  for  internal  improvements  contracts  for 
them,  and  stipulates  that  the  agreed  price  of  the  improvements  shall 
be  paid  to  the  contractor  out  of  funds  to  be  realized  out  of  special 
assessments,  or  out  of  the  proceeds  of  bonds  it  has  the  power  to 
issue,  and  the  corporation  has  power  to  make  the  assessments  or  to 
issue  the  necessary  bonds,  but  fails  to  make  sufficient  valid  assess- 
ments, or  to  issue  sufficient  bonds  to  provide  the  necessary  funds  to 
pay  the  contractor  the  contract  price  of  his  material  and  labor,  or  if 
it  misappropriates  such  funds  to  other  purposes,  the  corporation  be- 
comes primarily  liable  to  pay  the  contract  price  itself.  Barber  As- 
phalt Paving  Co.  v.  City  of  Denver,  72  Fed.  336,  340,  19  C.  C.  A. 
139,  143;  Bill  v.  City  of  Denver  (C.  C.)  29  Fed.  344;  Argenti  v.  City 
of  San  Francisco,  16  Cal.  256,  281,  283;  Beard  v.  City  of  Brooklyn, 
31  Barb.  (N.  Y.)  142,  150;  Commercial  National  Bank  v.  City  of 
Portland,  24  Or.  188,  33  Pac.  532,  41  Am.  St.  Rep.  854;  'City  of 
Louisville  v.  Hyatt,  5  B.  Mon.  (Ky.)  199,  201 ;  City  of  Leavenworth 
V.  Mills,  6  Kan.  288,  297;  Reilly  v.  City  of  Albany,  112  N.  Y.  30,  42, 
19  N.  E.  508;  Michel  v.  Police  Jury,  9  La.  Ann.  67. 

Both  parties  at  the  close  of  the  evidence  requested  a  directed  ver- 
dict. The  defendant,  however,  requested  the  court,  in  case  his  mo- 
tion should  be  denied,  to  charge  the  jury  in  certain  particulars.  These 
requests  to  charge  have  been  examined,  and  they  present  no  reason 
why  the  verdict  should  not  have  been  directed  for  the  plaintiff.  The 
entire  record  convinces  that  there  is  substantial  evidence  to  sustain 
the  verdict  directed  by  the  court,  and  that  there  was  no  error  com- 
mitted in  this  behalf. 

The  judgment  on  the  first  count  is  reversed.  The  judgment  on 
the  fourth  count  is  affirmed,  and  the  judgment  based  upon  the  sec- 
ond and  third  counts  is  reversed,  and  the  cause  remanded  as  to  those 
counts,  with  instructions  to  the  trial  court  to  erant  a  new  trial  as  to 
the  amount  due  the  plaintiff  in  the  instances  where  in  this  opinion  the 
assessment  of  benefits  would  be  illegal.  No  costs  to  be  taxed  as 
against  either  party  in  this  court. 
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(258  Fed,  19® 

THOMPSON  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    April  28,  1919.    Rehearing  Denied 

September  1,  1919.) 

No.  4986. 

1.  Poisons  ^=»2 — Habrison  Akti-Nabcotic  Act— VAi^iDrrr. 

Harrison  AnU-Narcotlc  Act,  §  2  (Comp.  St  §  6287h),  declaring  that  It 
shall  be  unlawful  for  any  person  to  sell,  barter,  exchange,  or  give  away 
enumerated  narcotic  drugs,  except  in  pursuance  of  the  wdtt^i  order  of 
the  person  to  whom  such  article  is  sold,  bartered,  exchanged,  or  given,  on 
a  form  to  be  issued  in  blank  for  that  purpose  by  the  Commissioner  of 
Internal  Revenue,  but  excepting  physicians  duly  registered  in  the  course 
of  their  professional  practice,  is  constitutionaL 

2.  Poisons  ^s»4 — Harbison  Anti-Nabcotio  Act. 

Under  Harrison  Anti-Narcotic  Act,  §  2  (Ck>mp.  St  |  0287h),  declaring 
that  it  shall  be  unlawful  for  any  person  to  sell,  barter,  exchange,  or 
give  away  certain  narcotic  drugs,  except  in  pursuance  of  a  written  order 
of  the  person  to  whom  such  article  is  sold,  on  a  form  to  be  issued  by  the 
Commissioner  of  Internal  Revenue,  but  which  excepts  physicians  in  the 
course  of  their  professional  practice,  etc..  It  is  an  offense  for  a  registered 
physician  to  sell  narcotics. 

3.  Statutes  ^=»228 — Pboviso — Constbuction. 

A  proviso  in  a  statute  must  be  strictly  construed. 

4.  Poisons  «=»9 — ^Habbison  Anti-Nabootio  Act — Evidbnos. 

In  a  prosecution  under  Harrison  Anti-Narcotic  Act,  |  2  (Comp.  St 
I  6287h),  against  a  physician  who  sold  large  quantities  of  narcotics  to 
habitual  users  of  the  drug,  medical  testimony  as  to  recognized  methods 
among  physicians  for  treating  persons  addicted  to  the  use  of  narcotic 
drugs  was  admissible,  for  the  purpose  of  showing  that  the  accused 
physician  did  not  come  within  the  exception  as  to  physicians  dispensing 
drugs  in  the  course  of  thefr  practice,  for,  while  the  act  Is  in  the  guise  of 
a  revenue  measure,  it  was  intended  to  accomplish  a  moral  purpose. 

5.  Poisons  ^=»9 — Offenses — Evidence. 

In  a  prosecution  against  a  physician  for  violating  Harrison  Anti- 
Narcotic  Act,  {  2  (Comp.  St.  §  6287h),  by  dispensing  narcotics  to  habitual 
users  of  the  drug,  the  exclusion  of  a  letter  from  the  Commissioner  of  In- 
ternal Revenue  in  response  to  a  query  by  defendant  physician  as  to  dis- 
pensing of  narcotics  held  proper. 

6.  Criminal  Law  <&s>1186C4) — Appeal — Habmless  Ebbob. 

In  a  prosecution  for  violating  Harrison  Anti-Narcotic  Act,  |  2  (Ck)mp. 
St.  §  6287h),  exclusion  of  a  letter  written  by  the  (Commissioner  of  In- 
ternal Revenue,  in  response  to  an  inquiry  of  defendant  physician  as  to  the 
dispensing  of  narcotics,  held  harmless,  under  Judicial  Code,  |  269  (Comp. 
St.  §  1246),  as  amended  by  Act  Feb.  26,  1919,  if  erroneous. 

7.  Cbdcinal  Law  ^=>1178 — Exceptions — Abandonment. 

Where  the  only  exception  to  the  admission  of  evidence  was  that  the 
court  erred  in  receiving  over  objection  prejudicial  and  harmful  evidence, 
and  the  point,  was  not  presented  either  in  the  brief  or  oral  argument,  the 
matter  will  be  deemed  waived. 

8.  Cbiminal  Law  ^=>371(1) — Evidence — Otheb  Offenses — ^Intent. 

In  a  prosecution  for  violation  of  Harrison  Anti-Narcotic  Act,  |  2  (Comp. 
St.  §  6287h),  evidence  that  defendant,  a  physician,  dispensed  the  drug  to 
addicts  and  to  persons  other  than  those  specified  in  the  indictment,  is 
admissible  to  show  his  intent 
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9.  Poisons  ^s»9 — Otitivses— Evidence. 

In  a  prosecation  for  ylolation  of  Harrison  Antl-Narcotlc  Act,  1 2  (Oomp. 
St.  I  6287h),  by  a  physician,  who  dispensed  the  drug  to  many  habitual  us- 
ers, evidence  held  sufficient  to  sustain  a  conviction. 

10.  Cbuiinal  Law  <&=>816(4) — Instructions — Habbison  Anxi-Naeootio  Act. 

In  a  prosecution  against  a  physician  fpr  violation  of  Harrison  Anti- 
Narcotic  Act,  §  2  (Comp.  St  §  6287h),  a  request  to  charge  that  a  physi- 
cian cannot  be  convicted  for  dispensing  prohibited  narcotics  in  the 
treatment  of  a  patient  whose  application  is  by  letter,  where  the  physi- 
cian reduces  the  amount  of  the  dose  for'purpose  of  treatment,  was  proper- 
ly refused,  because  omitting  the  indispensable  conditions  that  the  physi- 
cian must  furnish  the  drug  In  good  faith  and  keep  the  required  record. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  Dyer,  Judge. 

Bascom  C.  Thompson  was  convicted  of  violating  Harrison  Anti- 
Narcotic  Act  Dec.  17,  1914,  §  2  (Comp.  St  §  6287h),  and  he  brings 
error.    Affirmed. 

Albert  D.  Nortoni,  of  St  Louis,  Mo.,  for  plaintiff  in  error. 

Vance  J.  Higgs,  Asst  U.  S.  Atty.,  of  St.  Louis,  Mo.  (Arthur  L. 
Oliver,  U.  S.  Atty.,  of  St.  Louis,  Mo.,  on  the  brief),  for  the  United 
States. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  YOU- 
MANS,  District  Judges. 

TRIEBER,  District  Judge.  The  plaintiff  m  error,  hereinafter  re- 
ferred to  as  the  defendant,  was  found  guilty  by  a  jury  on  three  counts 
of  an  indictment  charging  him  with  violations  of  section  2  of  the  Har- 
rison Anti-Narcotic  Act  of  December  17, 1914  (38  Stat  786,  c  1  [sec- 
tion 6287h,  U.  S.  Comp.  Stat  1918]). 

There  were  four  counts  to  the  indictment,  but  by  direction  of  the 
court  the  jury  returned  a  verdict  of  not  guilty  on  the  fourth  coxmt. 
The  counts  are  all  in  the  same  language,  except  that  each  charges  the 
defendant  with  dispensing  morphine  sulphate  to  a  different  person, 
at  a  different  time,  and  in  different  quantities.  Each  count  charges 
that  the  defendant  was  a  physician  duly  registered  with  the  collector 
of  Internal  Revenue  of  the  United  States,  as  required  by  this  act,  as 
a  dealer  in  and  dispenser  of  opium,  coca  leaves,  and  their  salts,  deriva- 
tives, and  compounds,  and  that  he  knowingly,  willfully,  and  not  in 
the  course  of  his  professional  practice  only,  sold,  bartered,  dispensed, 
and  distributed — ^in  the  first  count  to  one  Louis  M.  Wood,  88  grains 
of  morphine  sulphate,  a  derivative  of  opium ;  in  the  second  count,  468 
grains,  to  Mrs.  William  Cosgrove ;  and  in  the  third  count,  236  grains, 
to  Pearl  Spellman ;  that  the  sales  were  not  made  in  the  course  of  his 
professional  practice  only,  nor  in  pursuance  of  a  written  order  from 
the  purchaser  on  forms  issued  in  blank  for  that  purpose  by  the  Com- 
missioner of  Internal  Revenue,  as  required  by  the  act  Each  count 
then  proceeds  to  negative  the  other  exemptions  in  the  act,  although 
that  was  unnecessary  under  the  provisions  of  section  8  of  the  act 
(Comp.  St.  8  6287n). 

[1]  The  defendant  attacked  the  constitutionality  of  the  section  of 
the  act  under  which  the  indictment  was  drawn  by  a  demurrer  to  each 
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count  of  the  indictment,  again  by  special  requests  for  instructions  to 
the  jury,  and  after  the  return  of  the  verdict  by  a  motion  in  arrest  of 
judgment.  The  District  Court  sustained  the  constitutionality  of  the 
act. 

Since  the  submission  of  this  case  in  this  court  the  Supreme  Court 
in  United  States  v.  Doremus,  249  U.  S.  86,  39  Sup.  Ct.  214,  63  L.  Ed. 
493,  and  Webb  v.  United  States,  249  U.  S.  96,  39  Sup.  Ct.  217,  63  L. 
Ed.  497,  opinions  filed  March  3,  1919,  sustained  the  constitutionality 
of  this  section.  The  identical  questions  now  involved  in  this  case 
were  before  the  Supreme  Court  in  those  cases.  In  the  Webb  Case, 
which  came  before  the  court  on  certificate  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit,  the  following  ques- 
tions of  law  were  certified : 

(1)  "Does  the  first  sentence  of  section  2  of  the  Harrison  Act  prohibit  re- 
taU  sales  of  morphine  by  druggists  to  persons  who  have  no  physician's  pre- 
scription, who  have  no  order  blank  therefor,  and  who  cannot  obtain  an  order 
blank,  because  not  of  the  class  to  which  such  blanks  are  allowed  to  be  issued?** 

(2)  "If  the  answer  to  question  1  is  in  the  aflirmatiye,  does  this  construction 
make  unconstitutional  the  prohibition  of  such  sale?" 

(3)  "If  a  practicing  and  registered  physician  issues  an  order  for  morphine 
to  an  habitual  user  thereof,  the  order  not  being  issued  by  him  in  the  course 
of  professional  treatment  in  the  attempted  cure  of  the  habit,  but  being  is- 
sued for  the  purpose  of  providing  the  user  with  morphine  sufficient  to  keep 
him  comfortable  by  maintaining  his  customary  use,  is  such  order  a  physi- 
cian's prescription  under  exception  (b)  of  section  2?" 

The  court  answered  the  first  in  the  affirmative  and  the  second  and 
third  in  the  negative.  This  disposes  of  this  contention  of  the  de- 
fendant. 

There  are  a  large  number  of  assignments  of  error,  but  most  of  them 
are  to  the  refusal  of  the  court  to  give  certain  special  instructions  to 
the  jury,  which  in  effect  declare  the  section  of  the  act  involved  un- 
constitutional, and  therefore  need  not  be  considered  in  this  opinion. 

[2]  One  of  the  grounds  assigned  in  the  demurrer  was  that  the  act 
does  not  make  it  an  oflFens^  for  a  registered  physician  to  sell  the  nar- 
cotics described  in. the  act  under  any  circumstances.  Section  2  of  the 
act  clearly  covers  offenses  charged  in  these  coimts  of  the  indictment. 
It  reads: 

'*That  it  shall  be  unlawful  for  any  person  to  sell,  barter,  exchange,  or  give 
away  any  of  the  aforesaid  drugs  except  In  pursuance  of  a  written  order  of 
the  person  to  whom  such  article  is  sold,  bartered,  exchanged,  or  given,  on  a 
form  to  be  issued  in  blank  for  that  purpose  by  the  Commissioner  of  Internal 
Bevenue." 

And  then  it  excepts,  among  others,  a  physician  duly  registered,  un- 
der the  act,  "in  the  course  of  his  professional  practice." 

In  the  Doremus  Case  the  defendant  was  charged,  as  in  the  instant 
case,  with  being  a  registered  physician  and  had  sold  a  quantity  of  her- 
oin without  a  written  order  on  a  blank  form  issued  for  that  purpose. 
A  copy  of  the  indictment  in  that  case  will  be  found  in  246  Fed.  958. 
The  Supreme  Court,  after  quoting  the  act,  held: 

"It  is  made  unlawful  for  any  person  to  obtain  the  drugs  by  means  of  the 
order  forms  for  any  purpose  other  than  the  use,  sale  or  distribution  thereof 
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by  him  in  the  conduct  of  a  lawful  business  in  said  drugs,  or  the  legitimate 
practice  of  his  profession. 

'*It  is  apparent  that  the  section  makes  sales  of  these  drugs  unlawful  ex- 
cept to  persons  who  have  the  order  forms  issued  by  the  Commissioner  of 
Internal  Revenue,  and  the  order  is  required  to  be  preserved  for  two  years  in 
such  way  as  to  be  readily  accessible  to  official  inspection.  But  it  is  not  to 
apply  (a)  to  physicians,  etc.,  dispensing  and  distributing  the  drug  to  patients  in 
the  course  of  professional  practice,  the  physician  to  keep  a  record  thereof,  ex- 
cept in  the  case  of  personal  attendance  upon  a  patient ;  and  (b)  to  the  sale,  dis- 
pensing, or  distributing  of  the  drugs  by  a  dealer  upon  a  prescription  issued  by 
a  physician,  etc,  registered  imder  the  act" 

There  was  no  error  in  overruling  the  demurrer  on  this  groxmd. 

[3,  4]  It  is  assigned  as  error  that  physicians  were  permitted  to  testi- 
fy as  experts  as  to  the  well-recogriized  methods  among  the  medical 
fraternity  of  treating  persons  addicted  to  the  use  of  narcotic  drugs 
for  the  purpose  of  curing  them  of  the  habit.  The  ground  upon  whidh 
the  objection  is  based,  as  stated  by  cotmsel  for  defendant  in  his  brief, 
is: 

"It  was  incompetent  and  prejudicial,  for  that  It  tended  to  raise  an  issue, 
even  on  the  erroneous  theory  on  which  the  case  was  tried,  as  to  whether  or  not 
the  plaintiff  in  error  was  practicing  his  profession  in  a  legitimate  manner 
and  in  good  faith,  while  dispensing  the  drugs  to  those  who,  the  evidence 
shows,  admittedly  applied  to  him  for  treatment  as  a  physician.^ 

That  such  evidence  is  admissible  was  decided  by  this  court  in  Sam- 
uels V.  United  States,  232  Fed.  536,  542,  146  C.  C.  A.  494,  Ann.  Cas. 
1917A,  711.  Sec  3  Chamberlayne  on  Evidence,  §  2425,  Such  evi- 
dence is  not  conclusive,  but,  as  stated  by  the  learned  trial  judge  in 
his  charge  to  the  jury : 

"It  is  competent  for  medical  men  to  give  in  evidence  their  expert  medical 
opinion  touching  matters  within  the  range  of  the  medical  science  with  which 
they  are  familiar;  but  such  expert  medical  opinion  and  evidence  is  not  bind- 
ing upon  the  Jury,  and  is  received  as  advisory  only.  The  Jury  is  therefore  per- 
mitted to  regard  such  evidence  as  advisory,  and  reckon  with  it  in  the  light  and 
experience  in  human  affairs,  and  to  accept  it  or  reject  it  in  whole  or  in  part, 
as  you  may  see  fit** 

Counsel  rely  on  School  of  Magnetic  Healing  v.  McAnnulty,  187  U. 
S.  94,  23  Sup.  Ct.  33,  47  L.  Ed,  90,  and  Bruce  v.  United  States,  202 
Fed.  98,  120  C.  C.  A.  370,  decided  by  this  court.  In  the  last-cited 
case,  evidence  of  similar  nature  was  introduced  against  objections, 
but  the  cause  was  not  reversed  upon  that  ground.  It  was  the  refus- 
al of  the  court  to  charge  the  jury  as  requested  in  behalf  of  the  defend- 
ant, as  appears  from  the  opinion.  The  indictment  in  that  case  was 
for  violation  of  section  215  of  the  Penal  Code  (Act  March  4,  1909,  c. 
321,  35  Stat.  1130  [Comp.  St.  §  10385]),  using  the  mails  in  a  scheme 
to  defraud. 

The  School  of  Magnetic  Healing  Case  was  an  action  to  enjoin  a 
postmaster  from  enforcing  an  order  of  the  Postmaster  General  de- 
priving the  plaintiffs  from  using  the  mails ;  the  order  alleging : 

"They  being  engaged  in  conducting  a  scheme  or  device  for  obtaining  money 
through  the  mails  by  means  of  false  and  fraudulent  pretenses." 
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The  bill  was  dismissed  by  the  trial  judge  on  demurrer.    It  charged : 

'*That  the  plaintiffs,  in  tlieir  business,  carried  on  and  conducted,  not  only 
the  treating  of  people  afllicted  with  ills  at  their  establishment,  «  *  «  but 
also  engaged  in  the  business  of  teaching  and  educating  others  in  the  practical 
science  of  healing,  and  that  a  large  amount  of  their  business  consists  ol  treat- 
ment by  letter  and  advice  to  people  throughout  the  United  States  and  foreign 
countries;  •  •  •  that  their  business  is  founded  largely  and  almost  ex- 
clusively on  the  physical  and  practical  proposition  that  the  mind  of  the  human 
race  is  largely  responsible  for  its  ills,  and  is  a  perceptible  factor  in  the  treating, 
curing,  benefiting,  and  remedying  thereof." 

In  reversing  the  cause  the  court  at  the  very  beginning  of  the  opinion 
stated : 

"As  the  case  arises  on  demurrer,  all  material  facts  averred  in  the  bill  are  of 
course  admitted." 

And  thereupon  the  court  held,  quoting  from  the  headnotes: 

"Such  an  allegation  having  been  made  in  a  bill  of  complaint,  the  business 
referred  to  cannot  on  demurrer  be  properly  pronounced  such  a  fraud  within 
the  statutes  of  the  United  States  as  will  Justify  a  postmaster  withholding 
matter  sent  to  complainants  through  the  maU  in  answer  to  advertisements  on 
an  order  issued  by  the  Postmaster  General  under  sections  8929  and  4041  of 
the  Revised  Statutes  of  the  United  States  [Comp..  St.  §|  7411^  7573],  and  section 
4  of  an  act  approved  March  2, 1895,  28  Stat.  963,  964,  c  191 ;  but  In  overruling 
the  demurrer  this  court  does  not  mean  to  preclude  the  defendant  from  showing 
on  the  trial,  if  he  can,  that  the  business  of  the  complainants,  as  in  tact  con- 
ducted, amounts  to  a  violation  of  such  statutes. 

"The  statutes  referred  to  were  not  intended  to  cover  any  case  which  the 
Postmaster  General  might  regard  as  based  on  false  opinions,  but  only  cases 
of  actual  fraud  in  fact,  in  regard  to  which  opinions  formed  no  basis." 

Neither  of  these  cases  is  applicable  to  the  facts  in  this  cause.  The 
good  faith  of  the  defendant  treating  these  persons  as  a  physician,  for 
3ie  purpose  of  curing  them  from  3ie  narcotic  habit,  is  the  main  and 
only  issue  involved  in  this  case. 

The  object  of  the  act,  although  enacted  under  the  taxing  power 
of  Congress,  was  no  doubt  intended  to  prevent  the  growing  use  of 
these  narcotics,  deemed  a  menace  to  the  nation  by  Congress.  In  the 
language  of  Mr.  Justice  Holmes,  in  United  States  v.  Jin  Fuey  Moy, 
241  U.  S.  394,  402,  36  Sup.  Ct.  653,  659  (60  I..  Ed.  1061,  Ann.  Cas. 
1917D,  854)  : 

"It  may  be  assumed  that  the  statute  has  a  moral  end  as  well  as  revenue  in 
view,  but  we  are  of  the  opinion  that  the  District  Court,  in  treating  those  ends 
as  to  be  reached  only  through  a  revenue  measure  and  within  the  Umita  of  a 
revenue  measure,  was  right." 

In  United  States  v.  Doremus,  it  was  held : 

"The  act  may  not  be  declared  unconstitutional  because  its  effect  may  be  to 
accomplish  another  purpose  as  well  as  the  raising  of  revenue** — citing,  among 
other  cases,  Veazie  Bank  v.  Fenno,  75  tJ.  S.  (8  WaU.)  535,  541,  19  L.  Ed.  482; 
In  re  KoUock,  165  U.  S.  526,  536,  17  Sup.  Ct  444,  41  L.  Bd.  813 ;  McCray  t. 
United  States,  195  U.  S.  27,  24  Sup.  Ct  769,  49  L.  Ed.  78,  1  Ann.  Cas.  661. 

See,  also,  the  opinion  of  this  court  in  Hughes  v.  United  States,  253 
Fed.  543,  165  C.  C.  A.  213. 

If  physicians  and  the  others  mentioned  in  the  exceptions  can  sell 
and  dispense  these  narcotics,  regardless  of  the  fact  whether  it  is  done 
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in  good  faith  for  the  relief  of  a  patient,  then  the  moral  object  of  the 
act  is  entirely  defeated.  It  certainly  cannot  be  claimed  that  a  physi- 
cian selling  these  narcotics,  not  in  good  faitti,  for  the  purpose  of  se- 
curing a  cure  of  one  suflfering  from  an  illness,  or  to  cure  him  from 
the  morphine  habit,  is  doing  so  "in  the  course  of  his  professional  prac- 
tice only,"  as  prescribed  by  the  express  language  of  the  act.  A  pro- 
viso must  be  construed  strictly,  and  it  takes  no  case  out  of  the  enacting 
clause  which  does  not  fall  fairly  within  its  meaning.  It  carves  special 
exceptions  only  out  of  the  enacting  clause,  and  those  who  set  up  any 
such  exception  must  establish  it  as  being  within  the  words,  as  well  as 
within  the  reason,  thereof.  United  States  v.  Dickson,  40  U.  S.  (15 
Pet)  141,  165,  10  L.  Ed.  689;  Dollar  Savings  Bank  v.  United  States, 
86  U.  S.  (19  Wall.)  227,  22  L.  Ed.  80;  Leavenworth,  etc.,  R.  R.  v. 
United  States,  92  U.  S.  733,  23  L.  Ed.  634;  Schlemmer  v.  Buffalo, 
etc,  R.  R.  Co.,  205  U.  S.  1,  10,  27  Sup.  Ct.  407,  51  L.  Ed.  681 ;  Boston 
Safe  Deposit  Co.  v.  Hudson,  68  Fed.  758,  15  C.  C.  A.  651;  Aaron  v. 
United  States,  204  Fed.  943,  123  C.  C.  A.  265 ;  Hopkins  v.  United 
States,  235  Fed.  95,  148  C.  C.  A.  589;  United  States  v.  Kansas  Citv 
Southern  Ry.  Co.  (D.  C.)  189  Fed.  471,  476. 

[5,  8]  Did  the  court  err  in  excluding  the  letter  from  the  Commis- 
sioner of  Internal  Revenue  to  the  defendant,  in  reply  to  a  letter  of  in- 
quiry made  by  the  defendant?  The  questions  submitted  by  the  de- 
fendant stated  facts  materially  diflfering  from  the  evidence  which 
had  been  introduced  by  the  government  in  the  case  at  bar,  and  on 
which  it  relied  for  a  conviction.  The  questions  were  adroitly  pre- 
pared by  the  defendant,  so  as  to  indicate  good  faith  in  the  treatment 
of  addicts  appl3dng  to  him  for  a  cure. 

Another  ground  upon  which  the  letter  was  properly  excluded  is 
that  it  does  not  attempt  to  give  any  specific  instructions  or  express  the 
opinion  of  the  Commissioner,  except  generally.    The  letter  concludes : 

'^o  inflexible  rule  can  be  rendered  aa  to  the  amount  of  any  of  the  narcotic 
drugs  which  may  be  prescribed,  administered,  or  dispensed  by  a  physician  to  a 
patient,  as  this  is  a  matter  which  can  be  determined  only  by  the  needs  of  each 
and  every  individual  patient" 

The  ruling  of  the  court  was  clearly  not  prejudicial.  Section  269  of 
the  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1163  [Comp. 
St  §  1246]),  as  amended  by  the  Act  of  February  26,  1919,  c.  48,  40 
Stat  1181,  provides: 

"On  the  hearing  of  any  appeal,  certiorari,  writ  of  error,  or  motion  for  a  new 
trial,  in  any  case,  eivil  or  criminal,  the  court  shaU  give  judgment  after  an 
examination  of  the  entire  record  before  the  court,  without  regard  to  technical 
errors,  defects,  or  exceptions  which  do  not  affect  the  substantial  rights  of  the 
parties." 

[7-10]  It  is  claimed  that  the  evidence  did  not  justify  the  submission 
of  the  issues  to  the  jury,  and  that  the  court  erred  in  refusing  to  direct 
a  verdict  of  not  guilty  on  each  of  the  counts. 

Louis  M.  Wood,  file  person  to  whom  the  morphine  is  charged  to 
have  been  sold  by  the  defendant  in  the  first  count,  testified  that  he  lived 
in  Springfield,  III,  and  was  an  addict ;  that  he  wrote  to  the  defend- 
ant at  Ferguson,  Mo.,  who,  he  understood,  was  putting  out  a  cure  for 
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addicts ;  thereupon  the  defendant  mailed  him  a  card,  on  which  certain 
questions  were  printed,  tp  be  answered  by  the  addict  and  returned  to 
the  defendant.  The  answers  of  Wood  were  inserted  in  the  blanks  of 
the  card  and  returned  by  mail  to  the  defendant.  The  following  is  a 
copy  of  the  card: 

"Name:  Louis  M.  Wood.  Age  83.  Post  office:  Springfield.  County:  Sanga- 
mon.   State:  Illinois. 

"State  drug  ysed:  Morphine.  How  long  used:  14  years.  By  mouth  or 
Hypo.  Hypo.  Amount  used  weekly:  120  grains  or  2  Btls.  Amount  used 
dally :  17  or  18  grs.    Dose  per  day :  4. 

"Are  kidneys  active:  Not  very.  G^ve  usual  weight:  190.  Present  weight: 
175." 

Shortly  after  mailing  the  card  the  defendant  sent  him  120  grains 
of  morphine,  for  which  he  was  paid  $10.  Every  week  thereafter  he 
ordered  the  dru^  by  mail,  and  defendant  sent  it  to  him,  reducing  it 
from  2  to  4  grams  weekly,  tmtil  it  had  been  reduced  to  88  grains  a 
week,  when  a  government  agent  took  it  from  him.  The  same  course 
was  pursued  by  the  defendant  in  selling  the  drug  to  Pearl  Spellman, 
the  person  he  is  charged  with  having  sold  to  in  the  third  coimt.  She 
resided  at  Terre  Haute,  Ind.,  and  the  application  for  the  drug  was 
made  by  her  through  the  mails,  and  the  dnig  sent  to  her  by  the  de- 
fendant by  express. 

The  sales  to  Mrs.  William  Cosgrove,  the  person  mentioned  in  the 
second  count,  were  made  in  the  office  of  the  defendant  at  Ferguson, 
Mo.,  where  she  called  on  him  for  the  purpose  of  obtaining  it.  The 
only  examination  he  made  of  her  condition  before  selling  the  drug  was 
by  asking  her  how  long  she  had  been  addicted  to  the  use  of  the  nar- 
cotic, and  by  merely  looking  at  her  arm  and  limb  where  she  had  been 
using  it  hypodermically,  and  asking  how  much  she  used.  She  had 
used  from  120  to  180  grains  a  week  at  one  time,  and  had  reduced  to 
about  70  grains  when  she  called  on  the  defendant.  He  then  sold  her 
70  grains.  That  was  the  only  time  he  ever  saw  her  personally,  as  she 
then  returned  to  her  home  in  Toledo,  Ohio,  where  he  sent  her  the 
drug  every  week  by  express,  reducing  it  gradually  to  65  grains  a  week. 
In  none  of  the  cases  were  the  addicts  required  by  the  defendant  to 
be  confined,  so  as  to  prevent  them  from  securing  the  drug  elsewhere. 
Wood  secured  more  of  the  drug  from  the  defendant  than  he  required, 
and  saved  some  of  it  for  future  use,  in  case  he  should  be  unable  to 
secure  it  from  the  defendant  at  a  later  time. 

The  physicians,  introduced  on  the  part  of  the  defendant.  Dr.  Mor- 
ris and  Dr.  Tyzzer,  both  testified — Dr.  Morris,  that  "if  morphine  can 
be  bought  by  the  addict,  no  doctor  would  attempt  to  treat  him  by  the 
reduction  method,  unless  he  confined  him;"  Dr.  Tyzzer  that  "it  is 
best  that  the  patient  should  be  confined  in  order  to  effect  a  cure," 
adding,  "but  if  he  really  follows  the  directions,  and  does  his  part,  the 
result  would  be  the  same,"  meaning  that,  if  he  would  reduce  the  use 
of  the  narcotic  as  prescribed,  then  the  result  would  be  the  same,  aJ- 
though  not  confined.  He  also  testified  that,  "if  the  person  is  a  mor- 
phine addict,  his  will  power  is  broken,  and  he  cannot  rely  on  his  own 
action  for  any  length  of  time."    The  physicians  introduced  by  the 
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government  all  testified  to  the  same  eflfect,  that  unless  confined  an 
addict  is  never  cured  of  the  habit. 

A  number  of  other  witnesses  testified  to  having  purchased  narcotics 
from  the  defendant,  without  personally  attending  them.  He  sent  it 
to  them  by  express,  they  living  in  other  states.  Objections  to  their 
testimony  were  made  and  overruled.  The  only  objection  made  to 
the  testimony  of  these  witnesses  was  that  they  were  not  named  in  the 
indictment ;  counsel  for  defendant  saying : 

"I  just  want  to  say  that  we  had  no  notice  of  these  witnesses.  Whether  our 
point  is  worth  anything  or  not,  I  want  to  get  it  in." 

This  point  was  not  presented  by  counsel  in  this  court,  either  in  his 
brief  or  in  the  oral  argument,  and  the  only  reference  to  it  in  the  assign- 
ment of  error  is: 

"That  the  court  erred. In  receiving,  over  defendant's  objection  and  exception, 
prejudicial  and  harmful  evidence  introduced  by  the  United  States.*' 

We  may  well  treat  this  exception  as  abandoned,  but  even  if  it  had 
been  properly  assigned  as  error,  and  insisted  on  in  this  court,  it  would 
not  be  error.  Such  evidence  is  admissible  for  the  purpose  of  estab- 
lishing the  intent  and  bad  faith  of  the  defendant.  Allis  v.  United 
States,  155  U.  S.  117,  119,  15  Sup.  Ct.  36,  39  I..  Ed.  91;  New  York 
Mutual  Life  Insurance  Co.  v.  Armstrong,  117  U.  S.  591,  598,  6  Sup. 
Ct.  877,  29  h.  Ed.  997;  Moffatt  v.  United  States,  232  Fed.  522,  533, 
146  C.  C.  A.  489.  The  court  in  its  charge  limited  this  testimony  to 
the  question  of  the  good  faith  solely.     It  diarged : 

"Evidence  was  offered  and  admitted  in  the  course  of  the  trial  tending  to 
prove  sales  of  the  drug  by  the  defendant  to  persons  other  than  those  men- 
tioned in  the  Indictment.  With  respect  to  that,  the  court  instructs  you  that, 
even  if  you  beUeve  from  the  evidence  that  the  accused  did  sell  and  dispense 
morphine  sulphate  to  persons  other  than  those  mentioned  in  the  Indictment, 
not  in  the  course  of  his  professional  practice  only,  you  cannot  convict  the 
defendant  therefor ;  but  you  may  consider  such  other  sales,  if  such  there  were, 
in  determining  the  intent,  or  system,  or  knowledge  on  the  part  of  the  defendant 
in  selling  to  the  persons  set  out  in  the  indictment." 

All  the  special  requests  for  instructions  to  the  jury,  except  those 
which  requested  the  court  to  charge  that  the  act,  so  far  as  it  applies 
to  the  defendant  was  unconstitutional,  were  included  in  the  court's 
charge,  except  request  No.  11.  That  request  was  to  the  effect  that 
imder  the  act  of  Congress  a  physician  cannot  be  convicted  for  dis- 
pensing the  prohibited  narcotics  in  the  treatment  of  a  patient,  whose 
application  is  made  by  letter,  and  although  the  physician  never  comes 
in  personal  contact  with  such  patient,  provided  he  reduced  the  amount 
on  each  succeeding  shipment  of  morphine,  and  furnished  the  morphine 
to  the  person  mentioned,  as  in  treatment  for  a  morphine  habit,  in  the 
course  of  his  professional  practice  only.  This  request  is  in  conflict 
with  the  act.  It  lacks  two  indispensable  conditions:  First,  that  the 
physician  furnished  the  drug  in  good  faith ;  and,  second,  that  he  made 
and  kept  the  record  required  by  subdivision  "a"  of  section  6287h,  U.  S. 
Comp.  Stat.  1918. 

The  evidence  shows  that  the  defendant  has  obtained  an  extended 
reputation  as  a  dispenser  of  morphine  sulphate.    Addicts  from  dif- 
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ferent  states  would  apply  to  him,  and  generally  through  the  mails, 
and  without  any  examination,  or  even  seeing  them,  the  defendant  sent 
it  to  them.  The  slight  reductions  in  the  weekly  sales  were  evidently 
merely  a  subterfuge  for  the  purpose  of  evading  the  law.  None  of 
the  purchasers  was  ever  examined  by  him,  as  any  reputable  physician 
would  naturally  do  when  undertaking  the  treatment  of  a  person  for 
the  purpose  of  effecting  a  cure. 

Willie  Brown  and  Mamie  Nunley  each  purchased  120  grains  week- 
ly, although  neither  of  them  was  an  addict.  Brown  purchased  it  for 
the  purpose  of  peddling  it,  and  Mamie  Nunley  for  Maude  Kobein,  an 
addict,  in  order  to  make  up  for  the  decreasing  doses. 

Morris  Chase,  who  resided  at  Terre  Haute,  Ind.,  and  whom  the  de- 
fendant never  saw,  obtained  it  on  orders  through  the  mails,  and  paid 
him  $5  a  week  for  the  drugs  sent,  amounting  in  the  aggregate  to  $220. 
His  case  the  defendant  never  diagnosed.  He  testified  that,  when  the 
doses  were  reduced,  he  ordered  it  through  the  mails  in  fictitious  names,, 
and  obtained  it  in  that  way. 

Chas.  Blaker,  another  witness,  testified  that  he  obtained  the  drug 
from  the  defendant  seven  times,  and  about  half  a  dozen  times  he  ob- 
tained it  by  sending  others  for  it 

It  was  also  shown  in  evidence  that  from  February  7,  1916,  to  Oc- 
tober 24,  1916,  defendant  purchased  270,000  grains  of  morphine,  close 
to  630  ounces.  A  number  of  other  witnesses  testified  to  purchases  in 
the  same  manner,  as  those  of  whose  testimony  extracts  have  been 
made.  Among  them  was  Jack  Barrett,  who  testified  he  obtained  mor- 
phine from  the  defendant.  He  obtained  it  by  writing  to  him  from 
Terre  Haute,  without  ever  having  been  seen  by  him. 

The  evidence  fails  to  show  that  a  charge  for  professional  services 
was  ever  made  by  the  defendant,  only  the  exorbitant  price  for  the 
drug  was  collected. 

A  careful  reading  of  the  testimony  convinces  beyond  a  doubt  that 
the  defendant,  under  the  cloak  of  a  practicing  physician,  sold  narcot- 
ics, and  not  in  the  regular  practice  of  his  profession,  for  the  purpose 
of  curing  addicts,  and  it  was  the  duty  of  the  court  to  submit  the  is- 
sues of  fact  to  the  jury,  whose  finding  is  conclusive  in  this  court  As 
we  find  no  prejudicial  error,  the  judgment  is  affirmed. 
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(258  Fed.  206) 

TODD  et  al.  ▼.  MPPINCOTT  et  al.» 

(Oircoit  Ck>urt  of  Appeals,  Third  Circuit    May  29, 1919.) 

No.  2456. 

Bbceiykbs  ^5>157 — Patmbnt  of  Dividbndb  to  Chbditobs— Discbetion   op 

COUBT. 

Receivers  of  an  Insolvent  corporation,  who  brought  It  to  a  state  of  sol- 
vency and  Its  business  to  such  condition  that  It  could  shortly  pay  all 
Its  debts,  secured  and  iinsecured,  from  Its  earnings,  held  properly  per- 
mitted to  pay  a  dividend  to  imsecured  creditors,  to  the  exclusion  of  the 
holders  of  mortgage  bonds  on  which  interest  was  being  paid  as  it  accrued, 
and  which  were  in  litigation  as  to  the  question  of  their  maturity  because 
of  prior  defaults. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey ;  Thomas  G.  Haight,  Judge. 

Suit  in  equity  between  M.  Hampton  Todd  and  Walter  Wood,  re- 
ceivers of  BL  D.  Wood  &  Co.,  and  Heulings  Lippincott  and  Alfred  J. 
Major,  receivers  for  Camden  Iron  Works.  The  receivers  for  the 
Wood  Company  appeal  from  an  order  authorizing  receivers  for  the 
Iron  Works  to  pay  a  dividend.    Affirmed. 

J.  H.  Brinton  and  William  F.  Norris,  both  of  Philadelphia,  Pa.,  for 
appellants. 

Henry  P.  Brown,  of  Philadelphia,  Pa.,  and  J.  H.  Gaskill,  of  Cam- 
den, N.  J.,  for  appellees. 

Before  BUFFINGTON  and  WO61.I.EY,  Circuit  Judges,  and 
DICKINSON,  District  Judge. 

WOOLLEY,  Circuit  Judge.  This  is  one  of  many  controversies 
growing  out  of  the  insolvency  and  complicated  relations  of  R.  D. 
Wood  &  Company,  a  partnership,  and  Florence  Iron  Works  and 
Camden  Iron  Works,  corporations,  disclosed  in  some  measure  by  the 
opinion  of  this  court  in  Wood  v.  Todd,  251  Fed.  530,  163  C.  C.  A. 
524.  The  matter  now  before  us  had  its  rise  in  a  petition  by  the  re- 
ceivers of  Camden  Iron  Works  to  the  District  Court  for  authority  to 
pay  a  dividend  of  thirty  per  cent,  on  the  principal  and  interest  of  the 
corporation's  unsecured  debts  and  on  a  bill  in  equity  filed  in  opposition 
by  the  receivers  of  R.  D.  Wood  &  Company,  praying,  first,  that  the 
holders  of  mortgage  bonds  of  Camden  Iron  Works  be  allowed  to  share 
proportionately  with  the  general  creditors  in  the  proposed  dividend; 
and  second,  that  the  holders  of  said  mortgage  bonds  be  paid  addi- 
tionally a  sum  equivalent  to  the  amount  of  a  dividend  previously  paid 
the  general  creditors;  or,  in  default  of  such  payments,  that  cash  in 
the  hands  of  the  receivers,  equivalent  in  amount  to  the  dividends  paid 
and  to  be  paid  general  creditors,  be  set  aside  for  the  protection  of  the 
said  mortgage  creditors.  The  District  Court  entered  a  decree  dis- 
missing the  bill  of  the  receivers  of  R.  D.  Wood  &  Company  and  grant- 
ed the  petition  of  the  receivers  of  Camden  Iron  Works.  From  this 
decree,  the  receivers  of  R.  D.  Wood  &  Company  appealed. 

^s>For  otber  cases  see  same  topic  ft  KEY-NUMBER  In  ell  Key-Numbered  Digests  ft  Indexes 
169  CCA. — 18        •Certiorari  denied  250  U.  S.  572 .  40  Sup.  Ct  12,  64  L.  Ed.  — . 
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The  question  on  this  appeal,  as  framed  by  the  appellants,  is: 

"Where  receivers  are  operating  an  Insolvent  corporation,  may  dividends  be 
declared  and  paid  to  unsecured  creditors  to  the  exclusion  of  holders  of  bond» 
secured  by  a  mortgage  on  the  plant  so  iterated,  where  foreclosure  Is  not  al- 
lowed and  the  Insufficiency  of  the  collateral  is  held  to  be  immaterial?" 

If  this  were  an  accurate  statement  of  the  question  here  involved, 
it  would  be  impossible  to  escape  the  application  of  the  law  declared 
in  Merrill  v.  National  Bank  of  Jacksonville,  173  U.  S.  131,  19  Sup. 
Ct.  360,  43  L.  Ed.  640,  and  Hitner  v.  Diamond  State  Steel  Co.  (C. 
C.)  176  Fed.  384,  cited  and  insistently  relied  upon  by  the  appellants. 
This  law,  in  effect  is,  that  in  a  suit  in  equity  brought  for  the  purpose 
of  administering  the  affairs,  paying  the  debts  and  distributing  the  as- 
sets of  an  insolvent  corporation,  through  a  receivership,  the  distribu- 
tion of  such  assets  shall  be  pro  rata  among  the  creditors,  subject  to 
established  liens,  preferences  and  priorities,  in  determining  which,  a 
secured  creditor  may  prove  and  receive  dividends  upon  the  face  of  his 
claim  as  it  stood  at  the  time  of  the  declaration  of  insolvency,  without 
crediting  either  his  collaterals  or  collections  made  therefrom,  pro- 
vided, of  course,  that  dividends  must  cease  when  the  claim  has  been 
paid  in  full. 

The  real  question  in  this  case  can  best  be  understood — and  the 
applicable  rule  of  law  be  found — from  a  statement  of  the  facts  and 
circumstances  out  of  which  the  question  arose.    They  are  these : 

The  firm  of  R.  D.  Wood  &  Company  practically  owned  and  actually 
operated  Camden  Iron  Works,  dieting  as  its  financial,  purchasing,  and 
selling  agent  f9r  many  years  in  the  manufacture  of  iron  and  steel 
products.  Of  the  8,000  shares  of  preferred  stock  of  Camden  Iron 
Works,  the  firm  and  its  partners  owned  7,559  shares;  of  the  7,000 
shares  of  common  stock  they  owned  5,517  shares;  and  out  of  the 
corporation's  issue  of  $750,000  bonds  secured  by  mortgage,  the  firm 
held  $660,000;  and  of  its  general  debts  the  firm  was  a  creditor  for 
more  than  $400,000. 

Because  of  occurrences  which  have  nothing  to  do  with  the  present 
controversy,  the  three  concerns  in  1914  became  wholly  insolvent  and 
passed  into  the  hands  of  receivers. 

From  insolvency  in  1914,  the  firm  of  R.  D.  Wood  &  Company  has 
today  become  solvent.  The  only  pertinency  of  this  fact  to  the  present 
controversy  is,  that  the  payment  or  withholding  of  dividends  on  the 
indebtedness  of  the  mortgage  bonds  of  the  Camden  Iron  Works  will 
not  affect  the  payment  of  the  debts  of  R.  D.  Wood  &  Company  to 
its  creditors ;  it  will  affect  only  the  payment  of  profits  to  the  surviving 
member  of  that  firm  and  to  the  personal  representative  of  the  de- 
ceased member. 

From  insolvency  that  appeared  hopeless  in  1914,  Camden  Iron 
Works  has  grown  to  affluence.  This  has  been  due  to  excellence  of 
business  management  on  the  part  of  the  receivers  which  is  little  short 
of  remarkable,  and  also  to  a  close  and  intelligent  co-operation  between 
the  receivers  and  the  court  that  is  highly  creditable  to  both. 

Heulings  I,ippincott  was  first  appointed  sole  receiver  of  Camden  Iron 
Works,  with  authority  to  conduct  the  business.    The  funds  in  hand 
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were  entirely  inadequate.  By  aMe  financiering,  the  receiver  obtained 
money  with  which  to  resume  operation.  Alfred  J.  Major  later  was 
appointed  co-receiver.  Under  their  joint  management,  the  business 
changed  immediately  from  steady  losses  to  mounting  profits.  During 
their  incumbency,  the  receivers  did  a  business  of  more  than  $10,000,- 
000  and  disbursed  more  than  $9,000,000.  They  paid  the  bondholders 
$95,000  interest  in  arrears  and  maintained  interest  payments  as  they 
matured  in  sums  aggregating  $112,500.  In  June  1918,  they  paid  a 
dividend  of  thirty  per  cent,  on  unsecured  debts  and  thirty  per  cent, 
on  interest  that  had  accrued  thereon,  and  now  ask  authority  to  pay  a 
like  dividend.  These  payments  of  interest  and  dividends  were  made 
possible  by  profits  earned  during  the  receivership  in  the  large  amount 
of  $1,094,719.60. 

The  obligations  of  the  estate  as  they  stand  today  are,  in  round  num- 
bers, $750,000  first  mortgage  bonds,  of  which  the  receivers  of  R.  D. 
Wood  &  Company  hold  $660,000 ;  $52,000  other  mortgages ;  and  about 
$600,000  general  claims,  of  which  the  receivers  of  R.  D.  Wood  & 
Company  have  filed  about  $329,000.  To  meet  these  obligations,  se- 
cured and  unsecured,  the  receivers  have  current  assets  of  cash,  bills 
and  accounts  receivable,  etc.,  amounting  to  $1,530,970,  and  current 
liabilities  amounting  to  $153,827,  leaving  net  assets  of  $1,377,142,  to 
which  is  to  be  added  the  plant  and  its  equipment  at  its  appraisal  in 
October  1914,  of  $1,356,431.  It  thus  appears  that  the  current  assets 
are  alone  nearly  sufficient  to  pay  all  debts  of  the  receivership,  secured 
and  unsecured,  and  that  current  assets  and  the  plant  at  its  appraised 
figure  would,  if  need  be,  pay  the  same  twice  over. 

In  the  matter  of  business  as  distinguished  from  finances,  it  appears 
that  the  receivers  have  unfinished  contracts  presently  in  hand  which 
amount  to  more  than  $1,000,000,  with  enough  coal  and  iron  in  stock 
and  paid  for  to  cover  the  contracts. 

This  statement  of  the  affairs  of  the  receivership  is  made  somewhat 
in  detail  for  the  purpose  of  showing  that  the  condition  of  insolvency  of 
Camden  Iron  Works,  which  brought  about  the  receivership,  has  dis- 
appeared, and  that  the  proposed  dividend  does  not  involve  the  liqui- 
dation of  an  insolvent  corporation  and  the  distribution  of  its  capital 
assets,  but  concerns  merely  the  distribution  of  earnings  of  the  receiver- 
ship which  exceed  its  business  requirements,  a  situation  to  which  the 
law  of  the  cases  cited  and  previously  adverted  to  is  in  no  sense  ap- 
plicable. 

If  the  distribution  to  be  made  by  the  proposed  dividend  is  out  of  the 
ordinary,  as  the  appellants  believe,  it  is  because  the  earnings  out  of 
which  the  dividend  is  to  be  paid  are  extraordinary,  and  because  it  is 
justified  by  the  history  of  the  receivership  and  by  the  relation  which 
the  diflferent  creditors,  secured  and  unsecured,  bear  to  the  corporation 
and  to  one  another.  R.  D.  Wood  &  Company,  the  principal  secured 
creditor,  owns  four-fifths  of  the  stock  of  Camden  Iron  Works,  and 
holds  six-sevenths  of  its  mortgage  indebtedness  and  three-sixths  of  its 
general  indebtedness.  With  respect  to  the  mortgage  indebtedness, 
there  are  two  questions  yet  to  be  determined.  The  first  is,  whether  the 
original  default  in  interest  on  the  bonds  prior  to  receivership  brought 
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about  the  maturity  of  those  obligations,  and,  if  so,  whether  the  situa- 
tion was  changed  by  the  subsequent  acceptance  by  the  bondholders  of 
all  interest  which  was  in  arrear  and  which  latterly  was  paid  on  inter- 
est dates.  The  second  is,  whether  the  bond  issue  is  valid  in  amount,  it 
being  claimed  that  the  security  of  $660,000  in  bonds  taken  and  held  by 
R.  D.  Wood  &  Company  was  in  excess  of  the  indebtedness  of  Camden 
Iron  Works  to  R.  D.  Wood  &  Company  at  the  time  the  mortgage  was 
made. 

It  would  be  inequitable  to  make  general  creditors  await  the  deter- 
mination of  these  questions  before  receiving  dividends,  when,  mani- 
festly, payment  of  the  mortgage  bonds  in  full  cannot  be  made  until 
these  questions  are  determined,  and  when  the  payment  of  the  pro- 
posed dividend  would  in  no  sense  deplete  the  mortgage  security. 

Both  concerns  now  being  solvent,  there  is  no  question  between  gen- 
eral creditors  of  R.  D.  Wood  &  Company  and  general  creditors  of 
Camden  Iron  Worics  with  respect  to  the  payment  of  their  debts.  The 
question  is  simply  this :  Whether  R.  D.  Wood  &  Company  and  mem- 
bers of  the  Wood  family  composing  the  firm,  as  holders  of  mortgage 
bonds  of  Camden  Iron  Works,  which  are  in  litigation  as  to  their  ma- 
turity and  amotmt  and  which  are  abundantly  protected  not  only  by 
their  original  security  but  by  an  increase  of  assets  derived  from  the 
administration  of  the  receivership,  shall  now  be  paid  a  dividend  from 
earnings  produced  largely  on  credits  extended  by  others  at  their  in- 
stance. As  no  contractual  rights  arising  from  the  bond  obligations  are 
violated  and  no  security  of  the  bondholders  is  prejudiced  by  the  pay- 
ment of  the  proposed  dividend  to  general  creditors,  we  are  not  disposed 
to  disturb  this  one  of  the  many  orders  which  the  District  Court  has 
been  called  upon  to  make  in  the  admirable  administration  of  this  es- 
tate. 

The  decree  below  is  afiirmed. 


(258  Fed.  206) 

In  re  HELLER,  HIRSH  &  CO, 

(Circuit  Court  of  Appeals,  Second  Circuit    May  14,  1919.) 

No.  186. 

Intbbnal  BBTBircTE  ^s»7 — iNCOiCB  Taxes — ^Liabilitt  or  Tbustek  in  Banc- 

BUPTCY. 

A  trustee  of  a  bankrupt  corporation,  who  Is  not  carrying  on  its  business, 
but  has  received  funds  as  a  result  of  a  compromise  made  by  him  with  a 
foreign  corporation  of  a  daim  for  nonpayment  of  salary  and  commis- 
sions, is  not  liable  to  pay  an  Income  tax  under  Act  Sept.  8,  1916,  |  13(c)» 
being  Comp.  St.  |  6336m,  since  under  such  section  only  net  Income  earned 
by  a  trustee  while  operating  the  business  of  a  bankrupt  corporation  la 
taxable. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  New  York. 

In  the  matter  of  Heller,  Hirsh  &  Co.,  a  corporation,  bankrupt.  A 
petition  by  the  United  States  attorney  for  an  order  directing  the  trus- 

^soFor  otlier  caaet  see  same  topic  ft  KBY-NUMBBR  in  aU  Kej-Nombered  Digests  ft  Indexes 
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tee  of  the  bankrupt  to  pay  to  the  collector  of  internal  revenue  for  the 
Second  district  of  New  York  $2,400  as  taxes  on  income  under  Act 
Sept.  8,  1916,  as  a  preferred  claim,  was  denied,  and  the  government 
appeals.    Affirmed. 

Francis  G.  Caffey,  U.  S.  Atty.,  of  New  York  City  (Ben  A.  Mat- 
thews and  Vincent  H.  Rothwell,  Asst.  U.  S.  Attys.,  both  of  New  York 
City,  of  counsel),  for  collector  of  internal  revenue. 

Rushmore,  Bisbee  &  Stem,  of  New  York  City  (Abraham  Freed- 
man,  of  New  York  City,  of  counsel),  for  trustee. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

PER  CURIAM.  The  United  States  attorney  filed  a  petition  for  an 
order  directing  the  trustee  of  the  bankrupt  corporation  to  pay  to  the 
collector  of  internal  revenue  for  the  Second  district  of  New  York  the 
sum  of  $2,400  under  Act  Sept.  8,  1916,  c,  463,  39  Stat.  756,  as  taxes 
upon  income  for  the  year  1916,  as  a  preferred  claim.  The  trustee  was 
not  carrying  on  the  business  of  the  bankrupt,  and  the  funds  said  to 
constitute  net  income  were  the  result  of  a  compromise  made  by  him 
with  a  foreign  corporation  of  a  claim  for  nonpayment  of  salary  and 
commissions  by  the  foreign  corporation  to  the  bankrupt  corporation 
as  its  agents  between  the  ye^rs  1910  and  1914.  The  referee,  John  J. 
Townsend,  Esq.,  recommended  that  the  prayer  of  the  petition  be  de- 
nied, and  his  report,  which  is  set  out  below,  was  confirmed  without 
opinion  by  Judge  Hough.  We  are  quite  clear  that  under  section  13(c) 
of  the  act  of  1916  (Comp.  St.  §  6336m)  only  net  income  earned  by  a 
trustee  while  operating  the  business  of  a  bankrupt  corporation  is  tax- 
able. 

The  order  is  affirmed. 

Note. — Referee  Townsend's  opinion,  referred  to  In  the  opinion,  here  follows: 

"Instead  of  making  an  order  as  referee  on  the  present  motion,  I  deem  it 
more  convenient  to  report  to  the  judges  the  order  I  recommend  should  be 
made  by  them. 

"On  June  19,  1917,  the  United  States  attorney  for  the  Southern  district 
of  New  York  filed  with  the  referee  the  accompanying  petition  and  notice  of 
motion  asking  for  an  order  directing  Francis  L>.  Kohlman,  the  trustee  in 
bankruptcy  of  the  bankrupt  corporation,  to  pay  to  the  collector  of  Internal 
revenue  for  the  Second  district  of  New  York  the  sum  of  $2,400  as  a  preferred 
claim  against  the  estate  of  the  said  bankrupt  corporation  and  against  the 
said  trustee  In  bankruptcy. 

''The  motion  papers  present  the  claim  as  an  income  tax  for  the  year  1916, 
due  and  owing  the  United  States  of  America  by  the  trustee  in  bankruptcy ; 
the  tax  being  alleged  to  have  accrued  upon  the  Income  received  by  the  trustee 
in  bankruptcy  during  the  year  1916,  under  the  provisions  of  the  act  of  Con- 
gress approved  September  8,  1916.  On  June  19,  1917,  the  trustee  in  bank- 
ruptcy filed  with  the  referee  his  affidavit  denying  any  liability  for  the  claim. 

"On  November  15,  1917,  the  parties  filed  with  the  referee  the  accompanying 
stipulation  setting  out  the  facts.  This  stipulation  should  be  read  at  this 
point  of  my  report  Among  other  facts  set  out  in  the  stipulation  the  foUowlng 
appear: 

"On  April  23,  1915,  the  corporation  (which  had  been  engaged  in  business 
as  a  broker  and  dealer  in  fertUizing  material)  was  adjudged  a  bankrupt  after 
a  petition  in  bankruptcy  had  been  filed  against  the  corporation  (paragraph  2). 
At  such  date  the  bankrupt  corporation  was  the  owner  of  a  claim  or  chose  In 
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action  against  an  association  organized  under  the  laws  of  the  empire  of  Ger- 
many, Itnown  as  the  Kalliwerlse-Solstedt,  which  claim,  amounting  to  $396,- 
973.44  (for  commission  and  salary),  had  accrued  in  the  year  1914  and  In  prior, 
years  (paragraphs  3  and  4).  On  July  27,  1916,  this  claim,  with  certain  claims 
against  the  International  Agricultural  Corporation,  were  compromised  by  the 
payment  to  the  trustee  In  bankruptcy  of  $119,275  (paragraph  6).  Paragraphs  8, 
9,  and  10  set  out  certain  deductions  with  which  the  trustee  in  bankruptcy 
deems  himself  entitled  to  be  credited,  if  It  be  determined  that  he  is  a  taxable 
party.  Paragraph  12  sets  out  certain  deductions  with  which  the  trustee  in 
oankruptcy  claims  that  the  bankrupt  corporation  is  entitled  to  be  credited,  if 
the  fund  collected  be  regarded  as  deferred  income  of  the  bankrupt  corpora- 
tion for  the  years  1910  to  1914,  both  incluslTe.  Paragraph  13  sets  out  that 
during  the  years  1912  to  1915,  inclusive,  the  corporation  sustained  losses  in  its 
business  in  excess  of  the  amount  of  its  gross  profits. 

"The  view  I  take  of  the  case  renders  the  facts  set  out  in  the  stipulation,  in 
my  opinion,  in  large  part  immaterial.  The  basis  of  the  claim  of  the  govern- 
ment is  tabulated  in  paragraph  9  of  the  stipulation;  the  government  in  its 
brief  claiming  the  balance  of  $26,789.41  to  be  net  taxable  income  upon  which 
the  government  claims  an  income  tax  against  the  trustee  in  bankruptcy  for 
the  year  1916.  The  claim  is  advanced  by  the  government  under  the  act  of 
September  8,  1916.  This  act  superseded  the  prior  act  of  October  3,  1913  (38 
Stat.  114,  c  16).    Sections  II,  A,  B,  0,  D,  B,  F,  G. 

"Carefully  prepared  briefs  have  been  filed  with  the  Referee  by  the  parties. 
I  find  in  the  briefs  no  decisions  which  I  deem  decisive  of  the  present  motion, 
viz.  no  decisions  where  the  government  asserts  a  claim  for  an  income  tax 
against  a  trustee  in  bankruptcy  of  a  corporation  or  individual  adjudicated  4 
bankrupt  and  therefore  presiunably  insolvent.  I  refer  below  to  certain  de- 
cisions which  in  my  opinion  aid  in  deciding  the  present  motion. 

"In  my  opinion  the  present  motion  depends  for  its  determination  upon  a 
judicial  interpretation  of  the  act  of  September  8,  1916,  a  copy  of  which  act 
accompanies  this  report.  Such  interpretation  should  be  a  fair  one.  It  is  not 
the  duty  of  this  court  or  of  the  government  authorities  to  re8(^  to  Procrustean 
methods  of  interpretation  against  the  taxpayer.  * 

"I  find  nothing  in  the  act  of  September  8,  1916,  to  indicate  that  Congress 
intended  to  impose  an  Income  tax  upon  a  trustee  in  bankruptcy  in  respect  to 
the  assets  of  a  bankrupt  corporation  which  he  has  taken  over  to  be  marshaled 
and  distributed  among  the  creditors  of  the  corporation.  To  my  mind  the 
text  of  the  act  of  September  8,  1916,  does  not  indicate  any  such  purpose. 
This  view  of  the  act  does  not  deprive  the  government  of  its  just  due.  The 
dividends  declared  and  distributed  to  the  creditors  are  presumptively  income 
in  the  hands  of  the  latter  subject  to  an  income  tax  to  be  assessed  against  the 
latter. 

"Part  I  of  the  act  of  September  8,  1916  (Comp.  St  |  6336a-6336111),  deals 
with  the  income  tax  on  individuals:  Section  1  (Comp.  St  §  6336a)  provides 
for  a  tax  on  *the  entire  net  income'  of  the  Individual.  Section  6  and  section  0 
(Comp.  St.  §§  6336e,  6336f)  provide  for  certain  deductions  before  the  amount 
of  the  *net  income'  is  determined.  Section  2(b)  and  8(c)  (Comp.  St  §§  6336b. 
6336h)  contemplate  cases  where  the  corpus  of  the  individual's  property  (both 
after  his  death  or  during  his  lifetime)  is  in  the  possession  of  and  the  Income 
received  by  persons  acting  In  a  fiduciary  capacity. 

"There  is  not  the  slightest  suggestion  In  part  I  of  the  statute  either  that 
Congress  intended  to  impose  an  Income  tax  upon  an  Insolvent  individual  liqui- 
dating his  own  estate  or  upon  the  liquidator  of  an  Insolvent  indivlduars  estate, 
nor  is  there  any  suggestion  that  it  entered  into  the  mind  of  Ck)ngress  that  such 
insolvent  individual  or  his  liquidator  should  be  regarded  as  having  a  'net 
income.' 

"Such  being  my  conclusion  with  respect  to  individuals  dealt  with  in  part  I 
of  the  act  I  pass  to  part  II  of  the  act  (CJomp.  St.  {{  6336j-6336n),  dealing  with 
the  income  tax  on  corporations.  I  find  nothing  in  part  II  to  indicate  that  Con- 
gress Intended  to  apply  a  different  rule  in  the  case  of  corporations  from  that 
enacted  in  the  case  of  individuals.  Section  10  (Comp.  St  {  63d6j)  imposes  an 
income  tax  upon  the  'total  net  income'  received  by  a  corporation.    Section  12 
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(a),  being  section  63361,  Comp.  St.,  provides  for  certain  deductions  before  such 
*net  income*  is  ascertained. 

"Great  stress  is  laid  by  tbe  government  on  the  provisions  of  section  13(c)  of 
the  act  of  September  8,  1916.  The  presence  of  subdivision  (c)  in  the  act  of 
September  8,  1916,  and  its  absence  from  the  prior  act  of  October  3,  1913,  has 
to  my  mind  no  significance  In  the  present  case  In  view  of  the  peculiar  lan- 
guage of  subdivision  (c). 

'The  language  used  in  subdivision  (c)  shows  that  the  subdivision  was  not 
intended  by  Congress  to  apply  in  the  case  of  receivers  or  trustees  In  bankruptcy 
or  assignees  who  merely  marshaled  and  distributed  the  assets  of  an  Insolvent 
corporation  among  its  creditors.  In  terms  subdivision  (c)  applies  only  in  cases 
where  receivers  or  trustees  in  bankruptcy  or  assignees  *are  operating  the 
property  or  business  of  corporations*  and  thus  may  be  in  the  receipt  of  a 
'net  income'  as  defined  in  the  prior  sections  of  the  act.  I  regard  the  quoted 
words  as  of  marked  significance. 

"To  my  mind  the  subdivision  was  inserted  in  the  act  to  meet  the  specified 
case  of  the  profitable  operation  of  the  business  of  a  corporation  by  the  officers 
mentioned ;  for  instance,  the  operation  of  the  business  of  a  railroad  corpora- 
tion by  receivers  or  the  operation  of  the  business  of  a  manufacturing  corpora- 
tion by  a  trustee  in  bankruptcy,  etc. 

"In  either  of  such  cases  it  is  quite  possible  that  the  operation  of  the  busi- 
ness might  result  in  a  net  income,  a  result  which  CJongress  sought  very  prop- 
erly to  reach.  See  Scott  v.  Western  Pacific  R.  R.  Ck).,  246  Fed.  545,  548,  158 
C.  0.  A.  515  (C.  C.  A.  9th  Circuit,  1917).  I  repeat  my  conviction  that  in  enacting 
subdivision  (c)  Congress  had  in  mind  the  definite  case  so  aptly  described  by 
the  language  used,  and  not  the  case  of  the  officers  mentioned  when  acting 
merely  as  liquidators. 

"The  decisions  rendered  In  this  circuit,  where  receivers  were  engaged  in 
operating  the  business  of  street  railroad  corporations,  give  some  support  to 
the  view  I  have  expressed,  although  the  cases  arose  under  the  so-called  United 
States  Corporation  Tax  I^w  of  August  5, 1909,  c.  6,  36  Stat.  112,  and  not  under 
the  Income  Tax  Acts  of  October  3,  1913,  or  September  8,  1916. 

"It  has  been  held  that  the  Corporation  Tax  Law  of  1909  Imposed  an  excise 
tax  upon  the  business  of  a  corporation  in  a  sum  equivalent  to  1  oer  cent,  upon 
the  'entire  net  Income*  of  a  corporation  above  $5,000.  It  is  to  be  noted  that 
whether  the  tax  imposed  be  termed  an  excise  tax  or  a  direct  Income  tax,  its 
imposition  depended  upon  the  existence  of  a  *net  Income.* 

"The  United  States  district  attorney  applied  to  the  Circuit  Court  to  comi)el 
the  receivers  of  the  Metropolitan  Street  Railway  Company  and  the  receiver 
of  the  Third  Avenue  Railroad  Company  to  file  returns  for  those  corporations 
for  the  years  1909  and  1910. 

"The  Circuit  Judge  (Pennsylvania  Steel  Ck).  v.  New  York  City  Railway  Co. 
[D.  C]  193  Fed.  286)  held  O)ottom  of  page  287)  that  the  statute  was  not  in- 
tended to  impose  a  tax  upon  the  income  realized  from  the  assets  of  a  bankrupt 
corporation  whose  property  had  been  taken  over  by  a  court  through  its  officers 
to  be  marshaled  and  distributed  and  that  the  language  used  did  not  Indicate 
any  such  intent 

"This  ruling,  denying  the  application  of  the  United  States  district  attorney 
against  the  receivers,  was  afiirmed  by  the  Circuit  Court  of  Appeals.  198  Fed. 
774,  117  C.  C.  A.  556.  The  opinion  states  that  such  statutes  are  to  be  strictly 
construed,  and  that  the  act  of  1909  (198  Fed.  775-777,  117  C.  C.  A.  557-559) 
manifested  no  Intent  to  impose  a  tax  except  where  a  corporation  is  carrying 
on  business,  and  not  where  it  is  Insolvent  and  In  the  hands  of  receivers. 

"The  decision  of  the  Circuit  Court  of  Appeals  was  affirmed  by  the  United 
States  Supreme  Court  (United  States  v.  Whltridge,  231  U.  S.  144,  149,  34 
Sup.  Ct  24,  25  [58  L.  Ed.  159]),  the  court  holding  that  receivers  of  Insolvent 
corporations  were  not  VTlthln  *the  spirit'  or  'Che  letter*  of  the  act.  Attention 
is  also  called  to  the  recent  decision  by  Hotchklss,  J.,  in  Lathers  v.  Hamlin,  102 
Misc.  Rep.  563, 170  N.  Y.  Supp.  98. 

"The  decisions  cited  in  the  brief  filed  by  the  government,  such  as  Edwards 
V.  "Keith,  Collector,  231  Fed.  Ill,  145  C.  C.  A.  298,  L.  R.  A.  1918A,  498  (C.  C. 
A^  2d  Circuit),  and  Towne  t.  Eisner,  Collector,  245  U.  a  418,  38  Sup.  Ct  158, 


Digitized  by  CjOOQ iC 


280  169  C.  C.  A.  BBPOBTB 

62  L.  Ed.  372,  L.  B.  A.  1918D,  254  (January,  1918),  turning  as  they  do  on  what 
is  and  what  is  not  taxable  income,  no  question  arising  in  those  cases  as  to 
the  status  of  the  taxes,  are  not  pertiuMit  in  my  view  of  the  case  before  me. 

"For  like  reason  I  have  not  discussed  the  correctness  of  the  amount  of  net 
income  upon  which  the  government  claims  a  tax.  This  amount,  as  well  as 
his  liability  for  any  tax,  is  challenged  by  the  trustee  in  bankruptcy. 

*!  am  of  the  opinion  that  the  trustee  in  bankruptcy  is  entitled  to  an  order 
denying  the  prayer  of  the  petition  filed  by  the  United  States  attorney  fOr  the 
Southern  district  of  New  York,  on  behalf  of  fhe  collector  67  internal  revalue 
for  the  Second  district  of  New  Tork.^' 


(258  Fed.  212) 

METER  y.  UNITED  STATES.    ASEBSON  v.  SAME.     SGHLOSS  T.  SAME. 

(Oiicuit  Ck>urt  of  Appeals,  Seventh  Circuit    March  16^  1919.    Rehearing 
Denied  May  6,  1919.) 

Nos.  2411-2413. 

1.  OONSPIBAOT  ^=»28 — CONCEAUCBNT    OF  BANKBTTPT*S   PbOPEBTT. 

Insolvent  debtors  can  be  guilty  of  confiq[>iracy  to  hide  their  property, 
so  that  their  creditors  cannot  reach  it  through  bankruptcy  proceedings, 
whidi  the  debtors  are  expecting  to  be  instituted;  it  not  being  necessary 
that  at  the  time  of  the  conspiracy  the  proceedings  should  be  pending  and 
a  trustee  appointed. 

2.  iNDIOniBNT  AND  INFORMATION   ^3»117— iNnBBNOBS  AOAINST   PtXADCB. 

The  rule  that  inferences  are  to  be  taken  against  the  pleader  does  not 
extend  to  imagining  inferences  that  are  contrary  to  the  fair  common- 
sense  reading  of  the  averments. 

3.  GoNSPiRACT  ^=s>43(6) — ^Indictment— Infebenceb. 

In  indictment  for  conspiracy  to  hide  properly  in  view  of  expected  bank- , 
ruptcy  proceedings  against  defendants,  averments  that  in  furtherance  of 
the  conspiracy  defendants  turned  over  the  check  of  H.,  belonging  to  ttiem, 
to  A.,  held  not  to  allow  inference  that  they  lawfully  turned  it  over. 

4.  deooNAL  Law  ^=»412(3) — Conoe^ijo:nt  of  Bankbuft'b  Pbopbbtt— Evi- 

DEN09— DEOLAILATIONS. 

statements  of  firm's  business  condition,  made  by  partners  a  month  be- 
fore bankruptcy  proceeding,  held,  on  prosecution  of  them  for  conspiracy 
to  conceal  assets  from  the  trustee,  in  connection  with  proof  of  relatively 
small  amount  of  property  found  by  trustee,  to  be  material  circumstances 
in  relation  to  the  concealing  of  firm's  assets,  and  admissible  as  declara- 
tions against  partners  making  them. 

5.  Crtminal   Law   ^=s>681(l) — ^Admission    of    Evidengb— Subsequent    Evi- 

dence. 

Value  of  exception  to  receiving  in  evidence,  on  prosecution  for  con- 
spiracy to  conceal  assets  from  trustee  in  bankruptcy,  telegrams  purport- 
ing to  be  si^ed  by  defendants  and  addressed  to  S,  at  D.,  without  proof 
that  defendants  or  either  of  them  had  authorized  their  transmission, 
was  destroyed  when  S.  thereafter  testified  that  he  received  and  answered 
the  messages,  and  that  in  response  to  his  answer  one  of  defendants  came 
to  D.  on  the  matter  to  which  the  messages  related. 

6.  Cbiminal  Law  ^s»1186(4) — ^Bevbbsible  E^bob— Statement  of  Pbosbout- 

iNG  Attorney. 

Any  misconduct  of  prosecuting  attorney  in  making  statement  in  argu- 
ment, as  matter  of  personal  belief  apart  from  the  evidence,  of  there  be- 
ing no  doubt  of  defendants'  guilt,  will  not  cause  reversal;  the  record 
furnishing  clear  demonstration  of  guilt 

^s^Fot  other  caies  see  same  topic  A  KBY-NUMBBR  in  aU  Kej-Nnmbered  Digeeta  A  Indexes 
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T.   IlfDICniBWT  AND  INFORMATION  ^=s>119 — SUBPLUSAOK. 

The  unessential  quoted  words  of  an  indictment,  that  the  three  defend- 
ants had  conspired  'Vith  other  persons  to  the  grand  Jury  unknown," 
may  be  ignored;  there  being  no  evidence  of  there  having  been  more 
than  the  three  conspirators. 
8.  OnnaNAL  Law  ^=s>814(3) — Instbuctions— Rsquest  Inapplicable  to  Is- 
sue. 

Requested  instruction,  though  stating  a  correct  principle,  is  properly 
rejected,  where  there  is  no  evid^ce  to  which  it  is  aK>licable,  aa  trying 
it  would  only  becloud  the  issue. 
0.  GBnaNAL   LiAW   ^s>815(4) — ^Instbuctions— Requests— Ignoeino   Past   of 
Evidence. 

Requested  instruction,  on  prosecution  for  conspiracy  to  conceal  assets 
from  trustee  in  bankruptcy,  tliat  if  defendants,  in  anticipation  of  bank- 
ruptcy, had  agreed  to  make  absolute  transfers  of  some  of  their  property, 
they  could  not  be  found  guilty,  though  such  transfers  would  be  voidaUe 
preferences,  was  bad,  as  requiring  an  acquittal  if  transfers  of  "some" 
of  their  property  were  preferential  only,  in  spite  of  clear  evidence  of  con- 
cealment of  other  assets. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Gustave  A.  Meyer,  Hyman  N.  Aserson,  and  Morris  F.  Schloss  were 
convicted  of  conspiracy  to  conceal  assets  from  a  trustee  in  bankrupt- 
cy, and  bring  error.    Affirmed. 

Benjamin  C.  Bachrach  and  James  H.  Wilkerson,  both  of  Chicago, 
ni.,  for  plaintiffs  in  error. 

Charles  F.  Cl)me  and  John  H.  I,ally,  both  of  Chicago,  111.,  for  the 
United  States. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Plaintiffs  in  error  were  convicted  of  con- 
spiracy to  conceal  assets  from  a  trustee  in  bankruptcy. 

Assignments  of  error  challenge  the  indictment,  the  sufficiency  of 
the  evidence,  the  admission  of  evidence,  the  district  attorney's  argu- 
ment to  the  jury,  and  the  court's  charge. 

The  indictment  charged  that  plaintiffs  in  error  expected  that  an  in- 
voluntary petition  in  bankruptcy  would  be  filed  against  them,  and  that 
adjudication  of  bankruptcy  and  appointment  of  a  trustee  would  fol- 
low; that  in  anticipation  of  such  proceedings  they  conspired  to  con- 
ceal from  said  trustee  certain  property  which  should  belong  at  the 
time  of  such  concealment  to  the  bankruptcy  estate,  including,  among 
many  items,  a  certain  check  signed  by  one  Morton  Hill  for  ^532.64; 
and  that  in  pursuance  and  in  furtherance  of  said  conspiracy  they 
turned  over  to  one  May  Aserson  a  certain  check  signed  by  one  Mor- 
ton Hill  for  $532.64. 

[1  ]  One  line  of  objections  is  based  on  the  failure  of  the  indictment 
to  charge  that  the  conspiracy  included  an  intention  on  the  part  of 
plaintiffs  in  error  to  be  thrown  into  bankruptcy  and  have  a  trustee 
appointed,  or  to  charge  that  at  the  time  of  the  conspiracy  proceedings 
were  pending  and  that  a  trustee  had  been  appointed.  Thesfe  objec- 
tions proceed  on  the  erroneous  theory  that  insolvent  debtors  cannot 

^=»For  othtr  cases  see  same  topic  A  KBT-NXTMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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properly  be  convicted  of  a  conspiracy  to  hide  thdr  property,  so  that 
their  creditors  cannot  reach  it  through  bankruptcy  proceedings  which 
the  debtors  are  expecting  to  be  instituted. 

[2,  3]  Another  contention  is  that  the  indictment  does  not  show  that 
the  overt  act  was  done  to  effect  the  object  of  the  conspiracy.  Invok- 
ing the  rule  that  inferences  are  to  be  taken  against  the  pleader,  plain- 
tiffs in  error  insist  that  we  shall  infer  that  they  lawfully  turned  over 
the  Morton  Hill  check  to  May  Aserson.  But  the  rule  does  not  extend 
to  imagining  inferences  that  are  contrary  to  the  fair  conmion-sense 
reading  of  the  averments.  The  conspiracy  is  fully  and  clearly  stated. 
It  included  the  purpose  to  conceal  the  Morton  Hill  check,  "which 
should  belong  at  the  time  of  such  concealment  to  the  bankruptcy  es- 
tate." In  charging  the  overt  act  the  pleader  averred  that  in  further- 
ance of  said  conspiracy  the  plaintiffs  in  error  turned  over  the  Morton 
Hill  check  to  May  Aserson.  This  averment,  taken  in  connection  with 
the  statement  of  the  nature  and  scope  of  the  conspiracy,  makes  it 
impossible  to  infer  that  the  check  was  not  the  property  of  the  bank- 
rupts after  it  was  turned  over  to  May  Aserson.  And  it  is  obvious  that 
putting  one's  property  in  the  possession  of  another  may  be  an  effec- 
tive step  towards  concealing  it  from  creditors.  Many  oAer  overt  acts 
are  alleged,  but  the  objection  to  them  is  precisely  the  same. 

The  evidence  abundantly  sustains  the  verdict.  Among  other  things, 
the  bankrupts  shipped  goods  out  of  the  state  on  pretended  sales  after 
the  bankruptcy  court  had  entered  a  restraining  order  against  them. 
As  to  the  formation  of  the  conspiracy,  though  the  evidence,  as  usual, 
is  wholly  circumstantial,  it  fully  warrants  the  jury's  finding. 

[4]  Schloss  and  Aserson  were  partners  in  a  mercantile  business. 
Meyer  was  their  credit  man.  Over  their  objection  evidence  was  ad- 
mitted of  statements  of  the  business  condition  of  Schloss  &  Aserson 
made  by  them  a  month  before  the  petition  in  bankruptcy  was  filed. 
These  property  statements  had  no  bearing  on  the  question  of  con- 
spiracy. In  fact  they  were  made  before  any  conspiracy  was  formed; 
but,  in  connection  with  the  proof  of  the  relatively  small  amount  of 
property  found  by  the  receiver  and  the  trustee,  they  were  material 
circumstances  in  relation  to  the  concealing  of  the  firm's  assets. 
Against  Schloss  and  Aserson  they  were  admissible  as  declarations; 
and  the  court's  charge  to  the  jury  excluded  this  evidence  from  operat- 
ing against  Meyer. 

[B]  Certain  telegrams  purporting  to  be  signed  by  Schloss  &  Aser- 
son, and  addressed  to  one  Siderman  at  Detroit,  were  identified  by  a 
Western  Union  agent  as  having  been  transmitted,  and  were  then  ad- 
mitted in  evidence,  without  any  proof  that  Schloss  &  Aserson,  or  ei- 
ther of  them,  had  authorized  tiie  transmission.  But  the  value  of  the 
exception  then  taken  was  destroyed  when  Siderman  subsequently  tes- 
tified that  he  had  received  the  messages  and  had  answered  them,  and 
that  Aserson  in  response  to  his  answer  had  gone  to  Detroit  on  the 
matter  to  which  the  messages  related. 

[6]  In  his  closing  address  to  the  jury  the  district  attorney  said: 

"Just  one  word  more.  Counsel  has  told  you  of  an  obligation  that  he  ha& 
I  want  to  say  that  my  obligation  as  a  government  official  Is  to  protect  de- 
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fendants  as  well  as  to  protect  the  rights  of  the  goverDment.  Were  there  a 
doabt  as  to  the  guilt  of  these  defendants,  I  would  ask  that  the  indictment  be 
nollied." 

Plaintiflfs  in  error  objected.  The  bill  of  exceptions  does  not  con- 
tain what  their  counsel  said  respecting  his  official  obligation.  But 
the  court,  evidently  having  that  statement  in  mind,  remarked : 

"I  think  the  district  attorney  must  have  some  latitude  of  that  sort  It  Is 
his  dut}  to  do  right  toward  the  defendants  as  well  as  toward  the  govern- 
ment." 

Exception  was  taken  to  the  court's  refusal  to  reprove  the  district 
attorney  and  admonish  the  jury.  The  reference  to  the  district  at- 
torney's duty  is  true.  But  not  every  truth  is  relevant  to  the  issue. 
His  statement  respecting  there  being  no  doubt  of  the  defendants' 
guilt  would  be  quite  proper  if  the  full  context  should  show  that  it  was 
the  smnmation  of  his  argiunent  on  the  evidence,  and  not  the  expression 
of  his  personal  belief  apart  from  the  evidence.  But  if  we  should 
grant  that  the  small  portion  preserved  in  the  bill  of  exceptions  reaches 
the  range  of  misconduct,  we  should  still  decline  to  reverse  on  this 
record  which  furnishes  a  clear  demonstration  of  guilt.  In  a  closely 
balanced  case,  even  slight  misconduct  of  counsel  might  require  re- 
versal. 

[7]  Many  exceptions  are  predicated  on  the  court's  refusal  to  give 
written  instructions  tendered  by  counsel  for  plaintiffs  in  error.  On 
this  subject  the  court  said: 

"No,  I  don't  think  it  is  proper  that  you  should  read  anything  to  me.  My 
duty  is  to  charge  orally  and  counsel's  to  except  orally." 

After  this  position  was  taken  by  the  court,  and  after  the  court  had 
stated  that  he  had  intended  to  give  in  his  oral  charge  the  gist  of  all 
the  requested  instructions,  except  two  on  behalf  of  Aserson,  no  excep- 
tions were  taken  by  Schloss  and  Meyer,  and  none  by  Aserson,  save 
as  to  the  two  which  were  explicitly  refused.  As  an  addendiun  sug- 
gested by  Aserson,  the  court  charged : 

*'You  cannot  find  one  man  guilty  and  two  not  guilty  under  the  testimony." 

And  Schloss  and  Meyer  each  excepted. 

Against  this  addendum  the  objection  is  urged  that  the  indict- 
ment charged  that  the  three  defendants  had  conspired  "with  other  per- 
sons to  the  grand  jury  unknown."  As  there  was  no  evidence  tending 
to  prove  that  there  were  more  than  the  three  conspirators,  the  court's 
statement  was  correct  in  fact.  If  it  was  erroneous  in  law,  it  would 
be  because  the  law  would  defeat  the  whole  case  for  the  government's 
failure  to  prove  the  above-quoted  portion  of  the  indictment.  But 
the  statute,  not  the  drafter  of  the  indictment,  measures  the  law.  If 
the  pleader  omits  an  essential  element,  the  case  fails  because  the  plead- 
er cannot  shorten  the  law.  If  he  includes  all  the  essential  elements 
and  more,  again  the  pleader  cannot  enlarge  the  law,  and  the  case  will 
be  sustained  and  the  law  vindicated  by  ignoring  the  unessential  al- 
legations. U.  S.  V.  Vickery,  Fed.  Cas.  No.  16,619;  Wilson  v.  U.  S., 
190  Fed.  427,  111  C.  C.  A,  23L 
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[8]  One  of  Aserson's  rejected  requests  stated  that,  inasmuch  as 
the  indictment  charged  a  conspiracy  in  anticipation  of  bankruptcy  pro- 
ceedings, a  verdict  of  guilty  could  not  be  based  on  proof  of  a  conspir- 
acy which  was  not  entered  into  until  after  bankruptcy  proceedings  had 
been  instituted.  Correct ;  but  there  was  no  evidence  to  which  it  was 
applicable  and  the  giving  of  it  would  only  have  beclouded  the  issue. 

[9]  Aserson's  oAer  rejected  request  was  that,  if  the  jury  should 
find  that  the  defendants,  in  anticipation  of  bankruptcy,  had  agreed 
among  themselves  to  make  transfers  of  some  of  their  property,  and  tfiat 
said  transfers  were  to  be  absolute,  and  that  the  defendants  were  not 
to  conceal  the  proceeds  of  the  property  so  transferred,  the  jury  could 
not  find  the  defendants  guilty,  even  though  such  transfers  would  con- 
stitute voidable  preferences.  As  the  evidence  showed  some  matters 
that  might  be  only  preferences,  and  not  concealments  of  assets,  it 
would  ^ve  been  error  to  refuse  to  give  a  proper  instruction  on  this 
subject.  But  Aserson  wanted  the  court  to  charge  that,  if  transfers  of 
some  of  their  property  were  preferential  only,  the  jury  could  not  con- 
vict in  spite  of  clear  evidence  of  concealment  of  other  assets. 

The  judgment  in  each  case  is  affirmed. 


(258I^d.2ie) 

BflLLER  y.  WILLIAMS. 

(Cinrolt  Ckmrt  of  Appeals,  EVmrth  Gireuit    April  1,  1919^ 

No.  1067. 

1.  JUDOlfSNT  ^S»472 — JUDOMSNT   OF  FeDEHAL  CoUBiy-COLLATEBAL  ATTACK. 

A  judgment  of  a  federal  District  Court  having  Jurisdiction  of  the  sob- 
Ject-matter,  the  parties  thereto  being  ia  fact  citizens  of  different  states, 
whidi  has  not  been  challenged  by  appeal  or  writ  of  error,  is  binding  upon 
the  parties  and  their  privies  until  reversed  or  otherwise  set  aside,  and  is 
not  open  to  collateral  attack. 

2.  Removal   of   Causes   ^=s>116 — "Fkderjll  Oouirr— Equutt   JttbisdiotzoiI'— 

Cancellation  of  Release— Attachment. 

Where  a  judgment  at  law,  rendered  by  the  federal  District  Court  in 
West  Virginia,  was  assigned  to  plaintiff's  testator,  and  by  plaintiff  re- 
leased through  fraudulent  misrepresentations,  the  release  may  be  can- 
celed in  a  suit  brought  in  the  state  court  of  Virginia,  sitting  as  a  court 
of  equity,  and  real  estate  may  be  attached  to  satisfy  the  judgment,  and 
removal  of  such  suit  for  cancellation  and  enforcement  to  the  federal 
court  by  defendant  therein  does  not  deprive  plaintiff  of  her  rights,  under 
Code  Va.  1904,  f  2964,  prD\iding  that,  when  a  person  has  a  claim,  legal 
or  equitable,  exceeding  $20,  he  may  have  a  bill  in  equity  for  an  attach- 
ment to  secure  and  enforce  it 

8.  Jury  ^=»16(1) — Right  to  Jubt  Tbial— Cancellation  of  Fbaudulbnt  Re- 
lease of  Judgment. 

In  setting  aside  a  fraudulent  release  of  its  own  judgment,  a  law  court 
is  exercising  equitable  power,  founded  on  Its  control  of  its  own  records 
or  of  its  own  processes,  and  a  jury  trial  may  not  be  demanded  as  of 
right 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Virginia,  at  Roanoke;  Henry  Clay  McDowell,  Judge. 

^3»For  oUier  cams  lee  same  topic  ft  KET-NUMBBR  In  aU  Ke7-Numb«r«i  Dlsests  ft  Iiid«x«i 
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Bill  by  Lucy  Henry  Williams,  executrix  of  the  estate  of  R.  R.  Hen- 
ry, deceased,  against  R.  B.  Miller,  which  was  removed  from  the  state 
court.     Decree  for  plaintiff,  and  defendant  appeals.    Afiirmed. 

John  Kee,  of  Bluefield,  W.  Va,  (Joseph  M.  Sanders  and  Russell 
S.  Ritz,  both  of  Bluefield,  W.  Va,,  on  the  brief),  for  appellant/ 

James  S.  Kahle,  of  Bluefield,  W.  Va.,  and  S.  W.  Williams,  of  Roa- 
noke, Va.  (William  E.  Ross,  of  Bluefield,  W.  Va.,  on  the  brief),  for 
appellee. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  CON'- 
NOR,  District  Judge. 

KNAPP,  Circuit  Judge.  The  facts  which  gave  rise  to  this  litiga- 
tion are  set  forth  in  our  opinion  in  the  kindred  case  of  Ross  v.  Miller, 
252  Fed.  697,  164  C.  C.  A.  537,  and  need  not  be  repeated.  This  is  the 
equity  action  therein  mentioned  as  begun  in  the  circuit  court  of  Bland 
county,  Va.,  in  July,  1917,  and  removed  by  defendant,  because  of 
nonresidence,  to  the  United  States  District  Court  for  the  Western 
District  of  Virginia.  The  suit  was  brought  to  subject  certain  real 
estate  of  defendant  to  the  pa)rment  of  a  judgment  recovered  against 
him  in  1915,  in  the  United  States  District  Court  for  the  Southern 
District  of  West  Virginia,  and  to  cancel  a  release  of  that  judgment 
on  the  ground  that  it  had  been  procured  by  fraud.  The  real  estate  in 
question  was  attached,  under  provisions  of  the  Virginia  Code,  when 
the  suit  was  commenced  in  the  state  court  After  removal  to  the 
court  below,  the  defendant  moved  to  dismiss  the  bill  for  want  of  eq- 
uity, and  because  ''this  court  has  no  jurisdiction  to  set  aside  a  release 
and  discharge  entered  of  record  of  the  judgment  of  another  court'* 
The  motion  was  denied  (249  Fed.  495),  the  case  tried,  and  a  decree 
entered  substantially  as  prayed  for  by  the  plaintiflf.  Defendant  ap- 
peals. 

[1  ]  1.  It  is  argued  that  the  judgment  sought  to  be  enforced  is  void, 
for  the  reason  that  the  pleadings  in  the  suit  in  which  it  was  recovered 
do  not  show  the  requisite  diversity  of  citizenship  to  give  the  court  ju- 
risdiction. The  contention  must  be  rejected.  There  is  no  question 
that  the  court  had  jurisdiction  of  the  subject-matter,  or  that  the  par- 
ties were  in  fact  citizens  of  different  states,  and  the  judgment  has  not 
been  challenged  by  appeal  or  writ  of  error.  It  has  long  been  settled 
that  such  a  judgment  is  binding  upon  the  parties  and  their  privies  un- 
til reversed  or  otherwise  set  aside,  and  therefore  not  open  to  collateral 
attack.  Skillem's  Executors  v.  May's  Executors,  6  Cranch,  267,  3 
L.  Ed.  220;  McCormick  v.  Sullivant.  10  Wheat.  192,  6  L.  Ed.  300; 
Des  Moines  Nav.  Co.  v.  Iowa  Homestead  Co.,  123  U.  S.  552,  8  Sup. 
Ct  217,  31  L.  Ed.  202. 

[2]  2.  It  is  also  argued  that  the  release  could  be  canceled  only  by 
the  court  which  rendered  the  judgment,  and  therefore  the  court  be- 
low was  without  authority  to  decree  its  cancellation.  The  argument 
is  not  convincing.  As  above  stated,  the  plaintiff  filed  a  bill  in  equity 
in  the  state  court  and  attached  the  real  estate  of  the  nonresident  de- 
fendant, which  was  within  the  jurisdiction  of  that  court,  imder  the 
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provisions  of  section  2964  of  the  Code  of  Virginia,  which  reads  as 
follows : 

"When  a  person  has  a  claim,  legal  or  equitable,  to  any  spedflc  personal 
property,  or  a  like  claim  to  any  debt,  whether  surfi  debt  be  payable  or  not, 
♦  ♦  ♦  if  such  claim  exceed  the  sum  of  twenty  dollars,  exclusive  of  inter- 
est, he  may,  on  a  bill  in  equity  filed  for  the  puri)ose,  have  an  attachment  to 
secure  and  enforce  the  claim,"  etc. 

Even  on  defendant  s  theory  that  there  was  no  judgment  against  him 
when  the  suit  was  conmienced,  because  plaintiff  had  released  it,  mani- 
festly she  had  a  claim  against  him  for  the  amount  of  the  judgment, 
and  the  Virginia  statute  in  express  terms  gave  her  a  right  of  action 
in  equity  to  enforce  that  claim.  The  property  of  defendant  was  seiz- 
ed by  attachment,  as  the  statute  provides,  and  he  was  personally  served 
with  process  in  tiiat  state.  It  follows  that  the  state  court,  sitting  as 
a  court  of  equity,  had  full  jurisdiction  to  grant  the  relief  sought  by 
plaintiff,  if  the  proofs  sustained  her  contention,  and  to  that  end  could 
set  aside  the  release  and  order  a  sale  of  the  attached  real  estate  to  sat- 
isfy the  judgment.  This  was  the  right  of  plaintiff  in  the  court  in 
which  her  suit  was  brought,  and  the  defendant  should  not  be  permit- 
ted to  take  away  that  right  by  removing  the  case  to  a  federal  court 
and  there  setting  up  the  plea  that  the  cause  of  action  stated  in  the  bill 
was  not  cognizable  by  a  federal  court  of  equity.  It  seems  but  rea- 
sonable to  hold  that  on  this  ground  the  motion  to  dismiss  was  prop- 
erly denied. 

[3]  As  to  the  inherent  and  independent  power  of  the  court  below 
to  cancel  the  release  in  question,  we  are  satisfied  to  adopt  the  views 
expressed  by  the  learned  trial  judge  in  his  opinion  (249  Fed.  495)  as 
follows : 

"In  setting  aside  a  fraudulent  release  of  its  own  judgment,  the  law  court 
is,  as  has  been  said,  exercising  an  equitable  power.  The  relief  is  usually 
granted  on  motion.  A  jury  could  not  be  demanded  as  of  right  on  such  a  triaL 
1  Freeman  on  Executions  (3d  Ed.)  §  54;  3  Freeman,  f  361,  p.  2048;  Wilson  v. 
Stllwell,  14  Ohio  St.  464,  468;  Laughlin  v.  Fairbanks,  8  Mo.  367,  370;  Ander- 
son V.  Carlisle,  7  How.  (Miss.)  408;  Morton  v.  Walker,  7  How.  (Miss.)  554;  Un- 
ion Pacific  R.  Co.  V.  Syas,  246  Fed.  561,  158  C.  C.  A.  531.  There  are  many  pow- 
ers of  the  law  courts  which  have  been  immemorially  exercised  without  the  aid 
of  a  jury.  Trials  on  habeas  corpus,  contempt,  mandamus,  and  prohibition  are 
such.  The  equitable  powers  of  law  courts  over  their  own  judgments,  illus- 
trated by  orders  in  respect  to  the  execution  of  writs  of  possession,  are  also, 
as  I  believe,  always  exercised  without  a  jury.  The  power  that  the  law  court 
has  to  set  aside  a  fraudulent  release  of  its  judgment  is  founded  on  its  con- 
trol of  its  own  records,  or  control  of  its  own  processes.  Because  in  exercising 
this  power  it  administers  a  relief  which  is  equitable  in  nature,  it  seems  to 
me  to  follow  that  no  jury  trial  of  the  issue  could  be  required.  If  the  court 
were  to  lay  such  issue  before  a  jury  the  verdict  (as  on  an  issue  out  of  <±an- 
cery)  would  be  advisory  only.  I  do  not  contend,  of  course,  that  an  issue  as  to 
the  validity  of  a  release  of  a  Judgment  (especially  if  not  under  seal)  might 
not  be  so  presented  in  a  court  of  law  as  to  raise  an  issue  properly  to  be  tried 
by  a  jury.  If  an  action  at  law  be  brought  on  the  judgment,  and  the  defend- 
ant pleads  the  release,  a  replication  setting  up  fraud  in  procuring  the  re- 
lease would  present  such  an  issue.  But  the  right  of  the  plaintiff  at  bar  in  the 
law  court  in  West  Virginia  would  be  presented  by  moUon,  and  would,  as  I 
believe,  be  properly  tried  by  the  court  without  a  jury.  If  I  am  right  in  so 
thinking,  section  723  [Rev.  St.  (Comp.  St.  f  1244)1  does  not  seem  to  present 
any  obstacle  to  the  jurisdiction  here.  The  most  important  and  fundamental 
object  of  the  statute  was  to  prevent  the  equity  courts  from  depriving  a  party 
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of  his  constltational  right  to  a  jury  trial.  As  no  right  of  Jury  trial  would  be 
here  destroyed,  and  as  the  relief  to  be  had  in  the  law  court  is  equitable,  It 
would  seem  that  the  statute  would  be  strained  In  holding  it  to  apply  here. 
It  savors  too  much  of  technicality  and  mere  literalness  to  hold  that  a  plain- 
tiff in  equity  must  be  sent  to  a  law  court  to  secure  equitable  relief.  Such 
unnecessary  circuity  of  action,  delay,  and  expense  f6r  no  legitimate  pur];)ose 
could  hardly  have  been  intended. 

''Moreover,  we  have  not  here  a  case  In  which  the  remedy  at  law  can  be 
afforded  by  any  law  court  having  Jurisdiction  of  the  person  or  property  of 
the  releasee  There  is  only  one  law  court  that  can  cancel  the  release  here  in 
question.  This  fact,  coupled  with  the  further  fact  that  that  particular  law 
court  is  in  another  Jurisdiction,  would  seem  to  give  some  further  weljcht  to 
the  assertion  that  the  remedy  at  law  here  is  not  such  as  is  within  the  intent 
of  the  statute.  At  any  rate  the  remedy  at  law  in  this  case  does  not  seem  to 
be  as  adequate  as  the  remedy  in  equity ;  and  the  facts  in  each  case  must  de- 
termine the  question  as  to  the  adequacy  of  the  remedy  at  law.    ♦    ♦    ♦ 

"And  again,  if  this  court  has  Jurisdiction  to  cancel  the  release.  Its  further 
jurisdiction  to  do  complete  Justice  and  enforce  the  attachment  lien  is  not  af- 
fected by  adequacy  of  a  remedy  at  law  In  this  respect  Purely  legal  reme- 
dies are  enforced  in  equity,  in  order  to  do  complete  Justice,  if  there  is  also  a 
right  to  grant  equitable  relief.  This  ground  for  dismissal  was  perhaps  sug- 
gested by  an  erroneous  belief  that  the  plaintiff  is  here  seeking  to  enforce  a 
Judgrment  lien.  She  has  no  Judgment  lien.  She  has  a  statutory  lien  of  at- 
tachment only.  If  this  court  has  an  independent  right  to  cancel  the  release. 
It  has  the  further  right  to  enforce  this  lien,  and  I  cannot  see  that  the  existence 
of  some  other  remedy  at  law,  If  It  existed,  could  destroy  this  right" 

3.  On  the  merits  it  is  enough  to  say  that  there  was  ample  evidence 
to  support  the  finding  of  the  trial  court  to  the  effect  that  the  release 
was  procured  by  fraud,  and  the  conclusion  therefore  follows  that  the 
decree  should  be  affirmed 


(258  Fed.  219) 

THE  SUFFOLK. 

TUB  BRAZOS. 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  16,  1919.) 

Nos.  182,  183. 

1.  CoixiSTON  ^=s>83 — Steamships  on  Crossing  Coubses— Violation  of  Rules. 

A  collision  at  sea  in  a  dense  fog  between  two  steamships  on  crossing 
courses  held  due  to  faults  of  both ;  one  being  in  fault  for  excessive  speed, 
and  both  for  faUure  to  obey  the  imperative  requirement  of  article  16  of  the 
International  Rules  (Comp.  St.  §  7854),  to  stop  their  engines  on  hearing 
the  signal  apparently  forward  of  their  beams. 

2.  Collision  ^=>17 — Fault — Presumption  from  Violation  of  Rules. 

A  vessel  which  violates  a  statutory  rule  must  be  held  in  fault  for  a 
following  collision,  in  the  absence  of  proof  that  such  violation  did  not 
contribute  thereto. 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  for  collision  by  the  Mallory  Steamship  Company, 
owner  of  the  steamship  Brazos,  against  the  steamship  Suffolk,  the 
Coastwise  Transportation  Company,  claimant,  with  cross-libel.  De- 
cree holding  both  vessels  in  fault,  and  the  claimant  of  the  Suffolk  ap- 
peals.    Affirmed. 

^s»For  other  cases  see  same  topic  ft  KET-NUMBEB  in  aU  Key-Numbered  Digests  &  Indexes 
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Burlingham,  Veeder,  Masten  &  Fcarey,  of  New  York  City  fCharics 
C.  Burlingham  and  Chauncey  I.  Clark,  both  of  New  York  City,  of 
counsel),  for  Mallory  S.  S.  Co. 

Blodgett,  Jones,  Burnham  &  Bingham,  of  Boston,  Mass.  (Edward 
E.  Blodgett  and  Albert  T.  Gould,  both  of  Boston,  Mass.,  of  counsel), 
for  Coastwise  Transp.  Co. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges, 

WARD,  Circuit  Judge.  [1]  January  22,  1916,  about  3 :30  p.  m.,  in 
a  dense  fog,  the  twin-screw  passenger  steamer  Brazos,  proceeding  at 
about  8  knots  an  hour,  with  her  engines  at  slow,  on  a  voyage  from 
New  York  to  San  Juan,  Porto  Rico,  heard  the  fog  whistle  of  a  steam- 
er which  proved  to  be  the  single-screw  steamer  Suffolk,  about  four 
points  on  the  starboard  bow. 

At  the  same  time  the  steamer  Suffolk,  bound  from  Newport  News 
with  a  cargo  of  coal  to  Boston,  proceeding  with  her  eng^es  at  half 
speed,  heard  the  whistle  of  the  Brazos  about  2  points  on  her  port  bow, 
whereupon  she  put  her  engines  at  dead  slow. 

At  3:34  the  Suffolk  heard  a  second  and  louder  signal  from  the 
Brazos,  still  two  points  on  her  port  bow,  whereupon  she  ported  two 
points  and  stopped  her  engines. 

At  3 :40  the  vessels  hove  into  sight,  each  having  the  other  from  three 
to  four  points  on  the  port  and  starboard  bows,  respectively ;  the  Suf- 
folk heading  almost  at  a  right  angle  with  the  Brazos'  starboard  side. 

The  Brazos  hard-astarboarded,  put  her  starboard  engine  full  speed 
ahead  and  her  port  engine  full  speed  astern  for  the  purpose  of  swing- 
ing away  from  the  Suffolk,  while  the  Suffolk  blew  three  whistles  and 
put  her  engines  full  speed  astern.  Nevertheless  they  came  together, 
the  bow  of  the  Suffolk  contacting  with  the  starboard  quarter  of  the 
Brazos  at  a  point  about  100  feet  forward  of  her  stem. 

Judge  Manton  held  the  Brazos  solely  to  blame  for  excessive  speed 
in  the  fog,  but  subsequently,  having  had  his  attention  drawn  to  the 
decision  of  the  Supreme  Court  in  Lie  v.  San  Francisco  &  Portland 
Steamship  Co.,  243  U.  S.  291,  37  Sup.  Ct.  270,  61  L.  Ed.  726,  then 
lately  handed  down,  modified  his  conclusion  by  holdin^^  the  Suffolk 
also  at  fault  for  failing  to  stop  her  engines  on  first  hearing  Ihe  signal 
of  the  Brazos  forward  of  her  beam,  as  required  by  article  16  of  the 
International  Regulations. 

International  Regulations  adopted  by  Congress  March  3,  1885 
(23  Stat.  441),  contained  the  following  provision: 

''Art.  18.  Every  ship,  whether  a  sailing  ship  or  a  steamship,  shall  in  a  fog, 
mist,  or  falling  snow  go  at  a  moderate  speed." 

The  International  Regulations  of  1890  altered  this  provision  as  fol- 
lows: 

"Art.  16.  Every  vessel  shall  in  a  fog,  mist,  falling  snow  or  heavy  ram 
storm,  go  at  a  moderate  speed  and  having  careful  regard  for  the  existing  cir- 
cumstances and  conditions.  A  steam  vessel  hearing  apparently  forward  of 
her  beam,  the  fog  signal  of  a  vessel,  the  position  of  which  is  not  ascertained, 
shall,  so  far  as  the  circumstances  of  the  case  admit,  stop  jtier  engines  and 
then  navigate  with  caution  until  danger  of  collision  ia  over,**  Act  Aug.  19, 
1890,  c.  802,  26  Stat  326  (Ck)mp.  St  f  7854). 
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Con^ss,  in  adopting  the  present  International  Regulations  of  1890, 
recognized  that  the  provision  of  the  regulations  of  1885  was  not  suffi- 
cient, and  expressly  added  the  requirement  that  vessels  proceeding 
at  a  moderate  speed  in  a  fog  should  stop  their  engines  on  hearing  a 
signal  forward  of  their  beam. 

The  decision  in  the  case  of  Lie  v.  Steamship  Co.,  supra,  conclusively 
determines  that  the  duty  to  stop  the  engines  is  imperative,  so  far  as 
the  circumstances  of  the  case  admit,  when  a  steamer  proceeding  at 
a  moderate  speed  in  a  fog  hears  a  fog  signal  forward  of  her  b^m. 
Mr.  Justice  Clarke  said : 

**The  most  cursory  reader  of  this  rule  must  see  that,  whUe  the  first 
paragraph  of  it  gives  to  the  navigator  discretion  as  to  what  shall  be  ^moderate 
speed'  in  a  fog,  the  command  of  the  second  paragraph  is  imperative  that  he 
shall  stop  his  engines  when  the  conditions  described  confront  him.  The 
difficulty  of  locating  the  direction  or  source  from  which  sounds  proceed  in  a 
fog  renders  it  not  necessary  to  dweU  upon  the  purpose  and  obvious  wisdom 
of  this  second  paragraph  of  the  rule." 

[2]  We  think  it  perfectly  clear  that  Ae  Brazos  was  at  fault  for 
excessive  speed  and  that  the  District  Judge  was  right  in  modif)rjng 
his  first  opinion  by  holding  the  Suffolk  also  at  fault  for  not  stopping 
her  engines  when  she  heard  the  first  signal  of  the  Brazos  ahead  on 
her  port  bow.  Nothing  in  the  circumstances  of  the  case  prevented 
her  from  so  doing,  and  in  the  absence  of  proof  that  the  violation  of 
the  statute  did  not  contribute  to  the  collision,  the  Suffolk  must  be  held 
also  at  fault.    The  Pennsylvania,  19  Wall.  125,  22  L.  Ed.  148. 

It  is,  however,  obvious  that  if  the  Suffolk  had  stopped  her  engines 
when  she  first  heard  the  signd  of  the  Brazos,  or  even  when  she  heard 
the  second  signal,  the  Brazos  would  have  passed  safely  across  her 
bows. 

Apart  from  the  fault  of  the  Suffolk  in  failing  to  conform  to  this 
general  requirement  of  care  prescribed  by  the  statute,  she  had  particu- 
lar notice  in  this  case  that  the  Brazos  was  approaching  on  a  course 
involving  danger  of  collision.  At  3 :30  p.  m.,  when  going  at  a  speed 
of  8  knots,  she  heard  the  first  signal  of  the  Brazos  two  points  on  her 
port  bow  and  reduced  to  slow.  At  3 :34  she  heard  the  second  signal, 
still  two  points  on  her  port  bow.  This  showed  that  the  Brazos  was 
approaching  without  any  change  of  bearing,  indicating  to  a  competent 
navigator  Aat  the  vessels  were  on  converging  courses.  Thereupon 
the  Suffolk  ported  two  points,  and  at  3:38  heard  the  third  signal  of 
the  Brazos  four  points  on  the  port  bow,  which,  blowing  for  the  Suf- 
folk's change  of  course  of  two  points  to  eastward,  indicated  that  the 
Brazos  had  not  altered  her  course,  and  that  the  vessels  were  still  ap- 
proaching on  converging  courses,  involving  danger  of  collision.  At 
3:40  the  vessels  hove  in  sight  of  each  other,  and  then  they  were  so 
dose  that,  although  the  Brazos  hard-astarboarded,  and  put  her  star- 
board engine  ahead  and  her  port  engine  astern  at  full  speed,  so  as  to 
throw  her  out  of  the  way  of  the  Suffolk,  and  the  Suffolk  blew  three 
blasts  and  went  full  speed  astern,  the  starboard  quarter  of  the  Brazos, 
about  100  feet  from  her  stem,  struck  the  stem  of  the  Suffolk  at  3 :41. 

These  times,  taken  from  the  log  of  the  Suffolk,  in  connection  with 
the  testimony  of  her  master  and  second  officer,  who  were  both  in  the 
leDC.CA,— 19 


Digitized  by  CjOOQ iC 


290  169  C.  C.  A.  REPORTS 

pilot  house,  make  it  perfectly  apparent  on  her  own  story  that  when 
the  vessels  saw  each  other  collision  was  unavoidable,  even  if  she  were 
barely  moving  in  the  water,  as  her  witnesses  say. 

In  the  case  of  The  Persian,  224  Fed.  441,  140  C.  C.  A.  135,  much 
relied  on  by  the  appellant,  the  Persian  heard  the  Millinocket's  signal 
ahead  at  12:12,  and  stopped  her  engines;  at  12:14  she  went  full  speed 
astern,  and  at  12:15  the  collision  happened.  It  wiU  thus  be  seen  that 
she  complied  strictly  with  article  16  as  to  stopping  her  engines.  The 
fault  charged  against  her  was  that  she  altered  her  course,  but  this  we 
held  not  to  have  been  a  fault  under  the  circumstances.  In  this  case 
we  have  not  thought  it  necessary  to  consider  whether  or  not  the  Suf- 
folk was  at  fault  for  porting  two  points. 

Decisions  in  cases  of  collision  happening  before  the  present  In- 
ternational Regulations  of  1890  had  been  adopted  by  Congress  should 
be  read  with  that  fact  in  mind. 

The  decree  is  affirmed. 


(258  Fed.  222) 

THE  KENNEBEC. 

SEABOARD  &  GULP  S.  S.  CO.  v.  BALTIMORE  DRT  DOCKS  k  SHIP 

BUILDING  CO. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit    April  1,  1919.) 

No.  1678. 

Whabves  ^=»20(1) — ^Dbt  Docks — Liability  fob  Injubies  to  Vessels  Under 
Repaib. 

A  dry  dock  company,  employed  to  make  repairs  to  the  exterior  of  the 
hull  of  a  steamship,  held  not  required  to  furnish  steam  for  heating  the 
interior  while  the  work  was  being  done,  nor  liable  for  Injury  caused  by 
freezing  of  the*  steam  pipes,  where  the  master  and  crew  remained  on  board 
and  in  charge. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland,  at  Baltimore ;  John  C.  Rose,  Judge. 

Suit  in  admiralty  by  the  Baltimore  Dry  Docks  &  Ship  Building  Com- 
pany against  the  steamship  Kennebec;  the  Seaboard  &  Gulf  Steam- 
ship Company,  claimant  and  cross-libelant.  Decree  for  libelant,  and 
claimant  appeals.    Affirmed. 

For  opinion  below,  see  252  Fed.  194. 

Milton  Roberts  and  Clifton  S.  Brown,  both  of  Baltimore,  Md.  (Dan- 
iel H.  Hayne,  of  Baltimore,  Md.,  on  the  brief),  for  appellant. 

L.  Vernon  Miller  and  George  Weems  Williams,  lK)th  of  Baltimore, 
Md.,  for  appellee. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  The  Baltimore  Dry  Docks  &  Ship  Build- 
ing Company,  appellee  here,  libeled  the  steamship  Kennebec  for  a  re- 
pair bill  of  $2,988.90,  and  thereupon  her  owner  filed  a  cross-bill  for 
damages  to  the  amount  of  some  $23,000  for  alleged  neglect  of  duty, 
as  will  presently  be  stated,  of  which  $4,329.65  was  for  direct  injury 

^s»For  oUier  caaes  see  samo  topic  ft  KEY-NUMBER  in  all  K<7-Number6d  Digesta  A  lodezes 
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to  the  machinery  of  the  vessel  and  the  balance  in  the  nature  of  de- 
murrage. On  the  trial  the  correctness  of  the  repair  bill  was  admitted, 
and  the  cause  proceeded  on  the  allegations  of  the  cross-bill.  The  de- 
cree appealed  frcto  dismissed  the  cross-bill  and  gave  the  libelant  judg- 
ment for  the  amount  of  its  claim. 

The  steamship  was  taken  from  the  plant  of  the  W.  S.  Cahill  Com- 
pany to  the  dry  dock  of  appellee  in  Baltimore  Harbor  between  5  and 
6  o'clock  in  the  afternoon  of  December  27,  1917,  for  the  purpose  of 
having  some  work  done  on  her  hull.  Prior  to  this  she  had  been  dis- 
charging sulphur  at  the  Canton  ore  dock,  and  at  the  same  time  under- 
going annual  inspection  by  the  steamship  inspectors.  While  at  Can- 
ton fires  were  drawn  to  permit  the  Cahill  Company  to  repair  her  boil- 
ers, and  that  company  supplied  heat  to  the  vessel  from  an  electric 
welding  plant  moored  alongside.  Upon  completion  of  the  discharge  of 
cargo  at  Canton  the  ship  was  moved  to  the  Cahill  plant  for  further 
repairs,  to  enable  her  to  pass  inspection ;  and  while  there  a  steam  line 
was  run  from  the  plant's  boiler  to  her  deck  line  for  heating  purposes. 

The  Kennebec  remained  in  appellee's  dry  dock  until  the  work  which 
it  had  undertaken  to  do  was  completed,  which  was  some  time  on  the 
30th,  when  she  returned  to  the  Cahill  plant.  During  that  time  the 
weather  became  extremely  cold,  and  as  the  vessel  was  without  heat 
some  of  her  steam  pipes  and  other  apparatus  bursted  from  freezing, 
causing  the  damage  in  question.  The  dock  company  is  sought  to  be 
held  liable  on  the  theory  of  neglect  of  duty  to  furnish  sufficient  steam 
to  prevent  the  damage,  which  is  claimed  to  have  been  requested  by  the 
ship's  captain.  The  dock  company  denies  that  any  such  request  was 
made,  or  that  it  was  otherwise  under  any  obligation  to  protect  the  ma- 
chinery from  freezing. 

To  this  brief  outline  is  added  the  following  from  the  opinion  of 
the  court  below,  which  we  accept  as  a  fair  and  correct  deduction  from 
the  testimony: 

'The  day  after  the  ship  arrived  at  the  dry  docks  It  was  comparatively  mild, 
the  thermometer  rising  to  about  40  degrees.  At  that  temperature  the  pipes 
w^re  In  no  danger,  but  the  living  quarters  upon  an  unheated  ship  were  very 
nncomfortable.  Accordingly,  in  the  forenoon  of  that  day,  the  captain  of  the 
ship  asked  the  superintendent  of  the  dry  docks  to  furnish  steam,  saying,  unless 
he  had  it,  he  feared  he  could  not  keep  his  crew.  He  now  thinks  he  had  also 
in  mind  the  protection  of  the  pipes  against  the  possibility  of  a  cold  wave.  If 
he  liad,  he  kept  it  to  himself,  and  said  nothing  to  the  dry  docks  superin- 
tendent about  it.  It  would  have  been  quite  troublesome  and  inconvenient  for 
the  latter  at  that  time  to  have  furnished  steam.  I  doubt  not  that  it  could  have 
been  done  at  a  price,  but  it  did  not  seem  worth  while,  for  the  mere  purpose  of 
retaining  the  crew  on  board,  instead  of  sending  them  to  a  boarding  house  on 
shore.  Moreover,  the  superintendent  then  supposed  that  the  repairs  to  the 
ship  could  be  finished  In  24  hours,  or  thereabouts,  and  that  elaborate  arrange- 
ments for  so  brief  a  time  were  unnecessary  and  so  told  the  captain. 

**In  consequence  of  the  refusal  to  furnish  steam  an  application  was  subse- 
quently made  to  the  dry  docks  for  oil  stoves  for  the  crew's  quarters.  It  so 
happened  that  there  were  none  available.  When  the  engineer  of  the  ship 
learned  that  steam  would  not  be  furnished,  he  had  the  pipes  drained,  so  far  as 
that  could  be  done  without  breaking  connections  and  taking  apart  certain  por- 
tions of  the  machln»*y.  To  have  done  everything  necessary  to  get  all  the 
water  out  of  the  pipes  would  have  taken,  with  the  force  he  had  at  hand,  24 
hours  and  perhaps  more.  At  least  that  much  time  would  have  been  required 
to  have  put  them  back  so  that  the  engines  could  be  operated. 
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"As  tlie  dry  docks  went  on  with  the  work,  it  perhaps  found  there  was  more 
to  be  done  In  the  way  of  repairs  than  had  originally  been  apparent,  and  for 
that  or  some  other  reason  the  work  was  not  finished  until  December  30th. 
During  the  night  of  December  28th  the  temperature  fell  rapidly,  and  on  the 
29th  and  30th  went  down  nearly  to  zero.  On  the  morning  of  the  last-named 
day,  it  was  discovered  that  the  water  left  in  the  pipes  and  engines  had  frozen, 
and  that  the  damage  for  which  the  ship  seeks  to  recover  by  its  cross-libel 
had  been  done." 

It  thus  appears  that  whatever  request  for  heat  may  have  been  made 
the  dock  company  at  once  refused,  and  the  captain  without  protest 
took  measures  accordingly.  If,  therefore,  the  dock  company  was 
under  any  obligation  it  was  an  obligation,  not  of  contract,  but  im- 
posed by  law  because  of  the  relationship  of  the  parties.  Appellant 
says  the  law  of  bailment  applies,  and  cites  cases  illustrating  its  familiar 
principles.  But  an  essential  element  of  bailment  is  delivery  of  pos- 
session to  the  bailee,  and  we  think  it  plain  that  there  was  no  such  de- 
livery in  this  case.  The  work  undertaken  by  appellee  was  confined  to 
the  exterior  of  the  hull,  and  had  nothing  to  do  with  any  other  part  of 
the  vessel.  The  captain  continued  in  command,  and  he  and  the  crew 
stayed  on  board.  In  every  substantial  sense  the  ship  remained  in  the 
control  of  her  master,  and  the  dock  company  certainly  did  nothing  to 
interfere  with  that  control,  or  to  prevent  him  from  doing  whatever  he 
thought  necessary  to  protect  the  machinery  of  the  vessel.  The  doc- 
trine of  ordinary  care  of  a  bailee  has  no  application. 

Moreover,  it  is  not  shown  that  the  dry  dock  company  was  accus- 
tomed to  furnish  steam  to  vessels  in  its  docks,  or  that  it  held  itself  out 
as  prepared  to  furnish  steam  in  cold  weather.  On  the  contrary,  the 
record  shows  that  it  did  so  only  for  govenunent  vessels,  when  the 
contract  for  repairs  contained  such  a  provision.  In  short,  there  ap- 
pears to  us  no  aspect  of  the  facts  under  which  the  dock  company  can 
be  charged  with  liability  for  what  happened  to  the  pipes  and  machin- 
ery of  3ie  steamship. 

The  case  was  correctly  decided  by  the  trial  court,  and  its  decree 
must  be  aifirmed. 
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(258  BM.225) 

MILLER,  Internal  Revenue  Collector,  ▼.  GBARIN.* 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  5,  1919.) 

No.  3281. 

1.  Internal  Revenue  ^=»7 — Income  Taxes — ^"Income.** 

Wbere,  in  190T,  the  owner  of  land  leased  the  same  for  23  years,  under 
an  agreement  requiring  the  tenant  to  construct  an  expensive  brick  build- 
ing, and  on  the  tenant's  default  the  owner  retook  possession  in  1916,  the 
value  of  the  building  cannot  be  deemed  income  accruing  in  the  year  1917, 
within  Income  Tax  Law  Sept.  8,  1916,  f  2a  (Comp.  St.  |  6336b),  for  under 
the  lease  the  title  to  the  building  vested  in  the  owner  immediately  upon 
construction,  and  the  lessee's  default  caused  the  owner  a  loss. 

[Ed.  Note. — IV)r  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Income.] 

2.  Internal  Revenue  ^=>7 — Income  Taxes — Income  Tax  Law — Construc- 

tion. 

Where  an  income  tax  law  is  doubtful,  doubts  should  be  resolved  in  favor 
of  the  taxpayer  against  the  government 

8.  Statutes  ^=>245— Levying  Taxes. 

Statutes  levying  taxes  should  be  construed,  in  case  of  doubt,  against 
the  government  and  in  favor  of  the  citizen. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Oregon;   Robert  S.  Bean,  Judge. 

Action  by  Matilda  M.  Gearin  against  Milton  A.  Miller,  Collector  of 
Internal  Revenue  of  the  United  States  for  the  District  of  Oregon. 
There  was  a  judgment  for  plaintiff,  demurrer  to  the  complaint  having 
been  overruled,  and  defendant  brings  error.    Affirmed. 

The  defendant  in  error  was  the  owner  of  a  lot  in  the  city  of  I'ortland, 
which  was  under  a  lease  to  Rothchild  Bros.,  a  corporation,  which  lease  by  Its 
terms  would  expire  on  March  30,  1907.  The  rental  under  the  lease  was  $1,- 
300  per  month.  On  October  5,  1906,  the  parties  to  that  lease  entered  into  a 
new  lease,  in  pursuance  of  which  the  lessee  was  to  destroy  and  remove  the 
frame  buildings  whi(^  they  occupied  on  said  lot,  and  erect  a  seven-story 
brick  building  thereon  at  a  cost  of  not  less  than  $86,000.  The  lessee  erected 
the  building  and  completed  the  same  during  the  year  1907  at  a  cost,  as  the 
lessee  claimed,  of  $140,000.  The  term  of  the  lease  was  23  years  from  April 
1,  1907,  and  the  agreed  rental  was  $1,200  per  month  for  the  first  21  years 
of  the  term,  and  $1,450  for  the  last  2  years,  and  the  lessee  was  to  pay  all 
taxes  and  street  and  sewer  assessments  levied  against  the  property.  The 
lessee  paid  the  rent  until  March  15,  1916,  whereupon  it  made  default,  and  in 
consequence  thereof  the  defendant  in  error,  by  means  of  an  action  for  forcible 
entry  and  detainer,  acquired  possession  of  the  property  on  Decemt^er  2,  1916. 
Since  that  time  the  rentals  have  been  insufficient  to  pay  the  expenses  of  main- 
traance,  management,  and  taxes.  The  plaintifT  in  error,  as  collector  of  inter- 
nal revenue,  assessed  the  defendant  in  error  for  the  value  of  said  building, 
which  he  placed  at  the  sum  of  $108,653.50,  as  income  received  in  the  year  1916 ; 
the  tax  thereon  being  $4,872.16.  The  defendant  in  error  paid  that  sum  under 
protest,  and  appealed  from  said  assessment  to  the  Commissioner  of  Internal 
Revenue,  and  the  Commissioner  affirmed  the  action  of  the  collector.  The 
present  action  was  brought  by  the  defendant  in  error  to  recover  said  sum  of 
$4,872.16.  To  her  complaint  in  the  court  below  a  demurrer  was  interposed 
and  overruled,  and  thereupon  Judgment  was  entered  for  the  defendant  in 
error. 

^s»For  other  cases  see  same  topic  A  RBT-'NUlABnR  in  all  Key-Numbered  Digests  ft  Indexes 
•Certiorart  denied  250  U.  8.  667.  40  Sup.  Ct  18,  64  U  Ed.  — . 
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Bert  E.  Haney,  U.  S.  Atty.,  and  John  J.  Beckman,  Asst.  U.  S.  Atty., 
both  of  Portland,  Or.,  for  plaintiff  in  error. 

Hugh  C.  Gearin,  Dolph,  Mallory,  Simon  &  Gearin,  and  Hall  S.  Lusk, 
all  of  Portland,  Or.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  question  here  is  whether  the  building  which  was  placed  upon  the 
property  of  the  defendant  in  error  in  the  year  1907  under  the  lease  was 
income  received  in  the  year  1916  by  reason  of  the  fact  that  in  that  year 
the  lease  was  forfeited  and  the  defendant  in  error  resumed  possession. 
.  Section  2  (a)  of  the  Income  Tax  Law  of  1916  (Act  Sept.  8,  1916,  c.  463, 
39  Stat.  757  [Comp.  St.  §  6336b])  provides  that— 

"The  net  income  of  a  taxable  person  shall  Include  gains,  profits,  and  In- 
come derived  from  salaries,  wages,  or  comi)ensatlon  for  personal  service  of 
whatever  kind  and  in  whatever  form  paid,  or  from  professions,  vocations, 
businesses,  trade,  commerce,  or  sales,  or  dealings  in  property,  whether  r^l 
or  personal,  growing  out  of  the  ownership  or  use  of  or  interest  In  real  or 
personal  property,  also  from  interest,  rent,  dividends,  securities,  or  the  trans- 
action of  any  business  carried  on  for  gain  or  profit,  or  gains  or  profits  and 
income  derived  from  any  source  whatever." 

The  lessor  acquired  nothing  in  1916  save  the  possession  of  that  which 
for  many  years  had  been  her  own.  The  possession  so  acquired  was 
not  income.  It  was  not  a  gain,  but  was  a  loss.  Assuming  that  the 
building  was  income  derived  from  the  use  of  the  property,  we  think  it 
clear  that  the  time  when  it  was  ''derived"  was  the  time  when  the  com- 
pleted building  was  added  to  the  real  estate  and  enhanced  its  value. 
At  that  time  it  represented  a  prepayment  to  the  lessor  of  a  portion  of 
the  rental,  distributable  over  a  period  of  23  years.  The  lease  provided 
that  the  ownership  of  all  buildings  or  improvements  put  upon  the  prem- 
ises was  to  vest  in  the  lessor  immediately  upon  the  construction  of  the 
same,  subject  to  the  provisions  of  the  lease.  The  decision  in  Edwards 
v.  Keith,  231  Fed.  Ill,  145  C.  C.  A.  298,  L.  R.  A.  1918A,  498,  is  not  con- 
trary to  this  view.  In  that  case  the  court  held  that  the  commissions 
of  an  insurance  broker,  earned  before  the  Income  Tax  Law  was  passed, 
but  received  thereafter,  constituted  income  taxable  in  the  year  in  which 
they  were  actually  received.  The  sole  question  in  that  case,  as  in  this, 
was :  When  was  the  income  received  or  derived  ? 

[2,  3]  We  do  not  consider  the  question  here  involved  a  doubtful  one; 
but,  if  there  is  doubt,  it  should  be  resolved  in  favor  of  the  taxpayer. 
In  Gould  v.  Gould,  245  U.  S.  151,  38  Sup.  Ct.  53,  62  L.  Ed.  211,  it 
was  said: 

"In  the  Interpretation  of  statutes  levying  taxes,  it  Is  the  established  rule 
not  to  extend  their  provisions,  by  implication,  beyond  the  dear  import  of  the 
langurtgje  used,  or  to  enlarge  their  operations  so  as  to  embrace  matters  not 
specifically  pointed  out.  In  case  of  doubt  they  are  construed  most  strongly 
against  the  government,  and  in  favor  of  the  dtizen." 

See,  also.  Haiku  Sugar  Co.  v.  Johnstone,  249  Fed.  103,  109,  161  C. 
C  A.  155. 
The  judgment  is  affirmed. 
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(258  Fed.  227) 
PEEBENSENS  DAMPSKIBSSELSKABET  A/S  V.  MUNSON  S.  S.  LINE, 

(Circuit  Court  of  Appeals,  Second  Circuit    April  16,  1919.) 

No.  200. 

Shipping  «=s>40— Time  Chabter—Lbngth  op  Tebm — Overlap. 

Under  a  time  charter  for  monthly  hire  for  "about  36  months  (term  of 
charter  party  to  be  understood  to  mean  a  month  more  or  less)/'  providing 
that,  should  the  steamer  be  on  a  voyage  toward  the  port  of  return  deliv- 
ery when  a  payment  of  hire  becomes  due,  payment  shall  be  made  for  such 
length  of  time  as  the  parties  estimate  as  necessary  to  complete  the  voy- 
age, the  dliference  to  be  adjusted  on  delivery  as  the  case  may  require,  the 
charterer  has  a  permitted  underlap  or  overlap  of  one  month,  and  for  a. 
greater  overlap  must  pay  at  the  market  rate. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  by  the  Prebensens  Dampskibsselskabet  A/S,  owner 
of  the  Norwegian  steamship  Falk,  against  the  Munson  Steamship 
Line.    Decree  for  libelant,  and  respondent  appeals.    Affirmed. 

Haight,  Sandford  &  Smith,  of  New  York  City  (Clarence  Bishop 
Smith,  of  New  York  City,  of  counsel),  for  appellant. 

Burlingham,  Veeder,  Masten  &  Fearey,  of  New  York  City  (Roscoe 
H.  Hupper,  of  New  York  City,  of  counsel),  for  appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

WARD,  Circuit  Judge.  October  31,  1912,  her  owners  chartered 
the  steamer  Falk  to  the  Munson  Line  "for  a  period  of  about  36  calen- 
dar months  (term  of  charter  party  to  be  understood  to  mean  a  month 
more  or  less)'*  from  the  time  of  delivery.  The  charter  party  was  of 
the  usual  time  charter  form  and  contained  the  following  articles : 

"4.  That  the  charterers  shall  pay  for  the  use  and  hire  of  the  said  vessel 
nine  hundred  and  fifty  pounds  British  sterling  (£950)  per  calendar  month, 
commencing  on  and  from  the  day  of  her  delivery,  as  aforesaid,  and  at  and 
after  the  same  rate  for  any  part  of  a  month;  hire  to  continue  until  her  de- 
livery, with  clean  holds  to  the  owners  (unless  lost)  at  a  port  In  the  United  King- 
dom or  on  the  continent  between  Bordeaux  and  Hamburg,  both  Inclusive 
(Bouen  excluded),  at  charterers'  option. 

"5.  That  should  the  steamer  be  on  her  voyage  towards  the  port  of  return 
delivery  at  the  time  a  payment  of  hire  becomes  due,  said  payment  shall  be 
made  for  such  length  of  time  as  the  owners  or  their  agents  and  charterers  or 
their  agents  may  agree  upon  as  the  estimated  time  necessary  to  complete  the 
voyage,  and  when  the  steamer  is  delivered  to  owner's  agents  any  cUfference 
shall  be  refunded  by  steamer  or  paid  by  charterers,  as  the  case  may  require." 

January  20,  1913,  the  steamer  was  delivered  to  the  charterer  and 
redelivered  by  it  to  the  owners  March  1,  1916,  to  which  date  the 
charterer  paid  hire  at  the  charter  rate. 

The  owners  contend  that  the  term  ended  January  20,  1916,  with 
a  permissible  overlap  or  underlap  of  one  month,  so  that  the  charterer 
was  liable  until  February  20,  1916,  at  the  charter  rate  of  freight,  and 
for  the  10  days  thereafter  until  redelivery  at  the  market  rate  of 
freight;   the  same  amounting  to  about  $9,000,  to  recover  which  this 
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libel  was  filed.  The  charterer,  on  the  other  hand,  contends  that  it 
is  liable  only  at  the  charter  rate  of  freight  until  the  actual  redelivery, 
March  1,  1916.  Judge  Mayer  sustained  the  owner's  contention  and 
entered  a  decree  for  the  libelant. 

We  think  the  construction  of  these  articles  is  made  clear  by  former 
decisions  in  this  circuit.  In  the  case  of  charters  for  a  fixed  time  Judge 
Addison  Brown  held  that  the  charterer  was  entitled  to  a  reasonable 
overlap  at  the  charter  rate  of  freight.  Straits  of  Dover  S.  S.  Co.  v. 
Munson  (D.  C.)  95  Fed.  690;  Anderson  v.  Munson  (D.  C.)  104  Fed. 
915.  In  the  case  of  charters  for  "about"  a  named  time,  we  have 
held  that  the  charterer  is  entitled  to  a  reasonable  underlap  as  well  as 
overlap.  The  Rygja,  161  Fed.  106,  88  C.  C.  A.  270;  Trechmann  S. 
S.  Co.  V.  Munson  Line,  203  Fed.  692,  121  C.  C.  A.  650. 

Counsel  for  the  charterer  rely  principally  upon  our  decision  in 
Ropner  v.  S.  S.  Co.,  243  Fed.  549,  156  C.  C.  A.  247.  In  that  case 
the  charter  was  for  a  minimum  period  of  18  and  a  maximum  period 
of  21  calendar  months,  at  the  charterer's  option,  and  the  charterer 
expressly  exercised  the  option  to  take  the  steamer  for  the  maximum 
period.  Therefore  the  charter  was  regarded  as  for  a  fixed  period  of 
21  months,  and  under  the  decisions  supra  the  charterer  was  entitled 
to  a  reasonable  overlap  at  the  charter  rate  of  freight.  That  was  the 
ground  upon  which  the  decision  rested.  But  an  additional  consid- 
eration was  mentioned,  viz.  that  the  parties  must  have  intended  the 
overlap  to  be  at  the  charter  rate,  because  they  said  nothing  to  the 
contrary,  and  when  an  installment  of  hire  fell  due,  payable  before  the 
estimated  time  for  redelivery  had  expired,  they  could  not  estimate 
the  future  market  rate  of  freight. 

But  we  construe  the  charter  in  this  case  as  being  for  a  term  of 
36  months,  with  a  permitted  underlap  or  overlap  of  1  month.  It  is 
an  "about"  term  charter,  with  the  "about"  period  defined  to  he  1 
month.  Accordingly  for  any  overlap  beyond  37  months  the  charterer 
must  pay  at  the  market  rate.  The  owners  contend  that  the  reasoning 
as  to  the  difficulty  of  estimating  the  market  rate  of  freight  at  a  time 
of  redelivery  in  the  future  is  tfie  same  in  this  case  as  it  was  in  the 
case  of  Ropner  v.  S.  S.  Co.  But  this  subordinate  consideration,  which 
was  consistent  with  the  primary  ground  of  decision  in  that  case,  must 
yield  to  the  primary  ground  of  decision  in  this  case,  with  which  it  is 
not  consistent.  The  charterer  being  liable  to  pay  the  market  rate  of 
freight  after  the  expiration  of  the  term  of  36  months  and  the  per- 
mitted overlap  of  1  month,  and  the  last  installment  falling  due  be- 
fore the  time  of  actual  redelivery,  the  natural  estimate  as  to  the  rate 
of  freight  would  seem  to  have  been  the  rate  prevailing  at  the  time 
the  installment  fell  due.  Both  the  estimated  time  and  the  estimated 
freight  were  to  be  corrected,  if  necessary,  at  the  time  of  redelivery. 

The  decree  is  affirmed. 
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(268  JFea.  231) 

In  re  JARMULOWSKY  et  aL 

In  re  SPECTOR. 

(Circuit  Covat  of  Aw)eals,  Second  Circuit.    May  14,  1919.) 

No.  161, 

!•  Banks  and  Banking  4=»80(6) — Special  Deposits — New  York  Statute. 
Banking  Law  N.  Y.  §  156,  giving  persons  making  deposits  for  safe-keep- 
ing or  transmittal  preferred  claims  against  certain  funds  upon  a  private 
banker's  insolvency,  does  not  prevent  such  depositor  from  recovering 
money  which  he  can  trace  and  identify. 

2.  Bankbuptct  ^s>140(S) — Assets  of  Bankbupt — ^New  Yobk  Statute. 

Trustee  in  bankruptcy  of  a  private  banker  cannot  retain  money  given 
bankrupt  for  transmittal,  although  Banking  Law,  N.  Y.  §  166,  gives  de- 
positors for  transmittal  preferred  claims  against  certain  of  banker's 
assets  and  authorizes  them  to  also  share  pro  rata  with  general  credi- 
tors. 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

In  the  matter  of  Harry  Jarmulowsky  and  Louis  Jarmulowsky,  indi- 
vidually and  as  copartners  under  the  firm  name  and  style  of  S.  Jar- 
mulowsky. From  an  order  granting  the  application  of  Leib  Spector 
for  payment  of  a  preferred  claim,  Ae  trustee  appeals.    Affirmed. 

See,  also,  249  Fed.  319,  161  C.  C.  A.  327,  L.  R.  A.  1918E,  634. 

The  bankrupts  were  private  bankers,  a  business  in  part  regulated  by  statute 
in  the  state  of  New  York.  On  the  day  before  they  suspended  business  and 
passed  into  the  hands  of  the  state  superintendent  of  banking  (and  thence  into 
bankruptcy),  they  received  from  the  petitioner  herein  $288,  for  which  they  gave 
a  receipt,  setting  forth  that  the  money  was  to  be  forwarded  to  a  definite  person 
at  a  si^fled  place  in  Eur(^)e  "subject  to  conditions*'  on  the  back  of  said  writ- 
ten receipt  Of  these  conditions  the  first  was:  "It  is  previously  understood 
that  we  act  as  agents  only  for  the  sender.** 

Bankrupts  never  forwarded  the  money,  and  it  was  admittedly  in  possession 
of  the  bankrupts  on  the  day  of  failure,  and  so  ultimately  passed  to  the  trustee 
in  bankruptcy. 

Application  having  been  made  for  the  repayment  of  this  money,  the  trustee 
set  up  as  a  defense  seotion  156  of  the  Banking  Law  of  New  York,  viz.: 

"In  case  of  the  failure  or  suspension  of  any  such  private  banker,  the  claims 
of  persons  for  moneys  on  deposit  or  delivered  for  safe  keeping  or  transmission 
shall  be  preferred  against  the  proceeds  of  any  securities  deposited  by  such 
banker  with  the  superintendent  and  against  such  assets  as  shall  be  shown  by 
the  books  of  such  banker,  or  by  other  legal  evidence,  to  have  been  derived  from 
the  investment  of  such  deposits,  or  from  the  investment  of  any  permanent 
capital  segregated  aild  set  aside  for  employment  in  his  business  as  such 
banker.  The  depositors  shall  also  share  pro  rata  with  general  creditors  in  the 
proceeds  of  any  other  assets  belonging  to  such  banker.*'    Consol.  Laws,  c.  2. 

The  court  below  granted  an  order  for  repayment,  and  the  trustee  took  this 
appeaL 

Julius  B.  Baer,  of  New  York  City,  for  petitioner. 
Samuel  F.  H)mian,  of  New  York  City  (Jacob  J.  Lesser,  of  New 
York  City,  of  counsel),  for  trustee  in  bankruptcy. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 
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PER  CURIAM.  [1  ]  That  the  Jarmulowskys  in  receiving  this  mon- 
ey acted  in  a  fiduciary  capacity,  and  that  the  person  intrusting  such 
money  to  them  may  on  tracing  the  same  into  the  possession  of  the 
trustee  in  bankruptcy  recover  it  in  solido,  is  sufficiently  shown  by  our 
recent  decision  in  Re  Bolognesi,  254  Fed.  770,  166  C.  C.  A.  216. 

As  to  the  statute  relied  on,  we  may  point  out  that  there  is  in  this 
record  no  evidence  whatever  that  the  bankrupts  ever  deposited  any  se- 
curities with  the  superintendent  of  banks  or  possessed  any  investments 
of  the  kind  contemplated  by  the  act;  but,  assuming  the  existence  of 
such  deposit  or  investment,  we  are  of  opinion : 

1.  The  statute  was  not  intended  to  and  does  not  take  away  from 
persons  dealing  with  a  private  banker  as  "depositors"  or  "transmitters" 
any  rights  or  privileges,  legal  or  equitable,  which  by  general  law  they 
possessed  prior  to  the  passage  of  said  act.  It  does  exclude  all  creditors 
from  participation  in  certain  specified  assets,  until  the  claims  of  de- 
positors and  transmitters  are  satisfied. 

The  granting  of  such  priority  or  preference  is  by  statute  made  a 
condition  for  the  lawful  transaction  of  the  business  of  private  bank- 
ing; but  such  preference  cannot  of  itself  deprive  a  man  of  the  right 
of  tracing  and  claiming  his  own  money  when  found  in  the  possession 
of  an  unfaithful  fiduciary — ^which  is  all  that  has  occurred  in  the  pres- 
ent instance. 

[2]  2.  Assuming  that  this  petitioner  as  a  transmitter  is  entitled  to 
the  statutory  preference,  the  granting  of  the  application  below  remov- 
ed him  from  competition  with  other  creditors  similarly  situated  in 
respect  of  the  assets  described  in  the  statute. 

In  so  far  as  the  trustee  represents  such  preferred  creditors,  he  is 
benefited  by  the  order  complained  of ;  in  so  far  as  he  represents  gen- 
eral creditors,  neither  they  nor  he,  as  their  representative,  have  any 
right  to  keep  funds  which  are  identified  as  the  very  money  of  peti- 
tioner below. 

Order  affirmed,  with  costs. 
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(258  Fed.  233) 

SCHUMANN  V.  UNITED  STATED* 

(Circuit  Court  of  Appeals,  Eighth  Circuit     April  28,  1919.) 

No.  5275. 

iBMT  AND  NaVT  ^S»40— ESPIONAGE  ACT>— PbOSDOUTION  FOB  VlOULTIOW. 

An  indictment  under  Espionage  Act  June  15,  1917,  i  3  (Comp.  St.  1918, 
I  10212c),  for  obstructing  the  recruiting  and  enlistment  service,  held  suf- 
ficient, the  trial  held  without  prejudicial  error,  and  a  Judgment  of  con- 
ylction  sustained  by  the  evidence. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Iowa ;  Henry  T.  Reed,  Judge. 

Criminal  prosecution  by  the  United  States  against  Wilhelm  Schu- 
mann.   Judgment  of  conviction,  and  defendant  brings  error.    Affirmed. 

C.  H.  Van  Law,  of  Marshalltown,  Iowa,  for  plaintiff  in  error. 
F.  A.  O'Connor,  U.  S.  Atty.,  of  Dubuque,  Iowa,  and  Seth  Thomas, 
Asst.  U.  S.  Atty.,  of  Ft.  Dodge,  Iowa,  for  the  United  States. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  MUN- 
GER,  District  Judge. 

CARLAND,  Circuit  Judge.  The  plaintiff  in  error  (hereafter  de- 
fendant) was  indicted  and  convicted  for  a  violation  of  section  3  of 
the  Espionage  Act,  approved  June  15,  1917  (40  Stat.  219,  c.  30  [Comp. 
St.  1918,  §  10212c]).  The  indictment  contained  two  counts,  the  first 
of  which  was  elimmated  by  demurrer.  The  second  count  charged 
that  defendant,  on  or  about  November  11,  1917,  at  Pomeroy,  Calhoun 
county,  Iowa,  did  then  and  there  willfully  obstruct  the  recruiting  and 
enlistment  service  of  the  United  States,  by  delivering  a  sermon  in  a 
church  of  which  he  was  then  and  there  pastor,  in  which  sermon  in 
the  presence  of  a  large  number  of  people,  among  them  being  regis- 
trants imder  the  Selective  Service  Law  of  May  18,  1917  (40  Stat.  76, 
c.  15  [Comp.  St.  §§  2044a-2044k]),  he  used  the  following  language: 

"That  this  war  in  which  America  is  engaged  is  for  the  capitalists  only  and 
the  Liberty  Bond  is  a  great  humbug ;  by  buying  Liberty  Bonds  you  buy  your- 
self deeper  into  slavery ;  America  went  into  this  war  to  help  England ;  that 
America  had  no  right  to  go  into  the  war  against  Germany  and  that  Germany 
was  right;  that  he  was  asked  to  take  up  a  collection  for  the  Red  CTross,  but 
we  could  raise  our  own  money  and  send  it  to  our  own  Germans  and  help  them 
out ;  that  it  was  a  money  war,  and  men  were  making  money  out  of  it ;  that  he 
did  not  believe  in  the  Y.  M.  C.  A.  at  all ;  that  it  is  gotten  up  by  the  Metho- 
dists, and  I  want  my  people  to  stay  away  from  it  and  stay  by  the  Lutheran 
Church ;  that  our  boys  should  not  go  over  and  shed  their  blood  to  help  Eng- 
land." 

The  defendant  has  brought  the  case  here  by  writ  of  error.  The 
questions  raised  may  be  stated  as  follows:  (1)  The  indictment  is 
insufficient,  in  that  it  does  not  set  forth  any  overt  act,  or  that  there 
was  any  obstruction  as  a  matter  of  fact  to  the  recruiting  and  enlistment 
service  of  the  United  States.  (2)  Error  in  the  admission  of  evidence 
in  regard  to  the  statement  made  by  defendant,  for  the  reason  that  there 
was  no  evidence  to  show  that  the  statement  was  directed  toward  tlie 
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enlistment  or  recruiting  service  of  the  United  States.  (3)  InsuflS- 
ciency  of  the  evidence  to  sustain  a  conviction,  in  that  the  language 
used  was  nothing  more  than  the  expression  of  opinion,  criticism,  and 
argument,  and  in  no  way  directed  to  the  matter  of  the  recruiting  and 
enlistment  service  of  the  United  States.  (4)  Error  in  the  instructions 
of  the  court  to  the  jury  wherein  the  court  defined  the  meaning  of 
the  word  ''obstruct"  as  used  in  the  statute.  (5)  The  unconstitution- 
ality of  the  Espionage  Act. 

We  have  carefully  read  the  record  in  this  case,  and  find  no  merit 
in  the  contentions  made  by  counsel  for  defendant.  They  have  all  been 
ruled  upon  adversely  to  him  in  the  following  cases:  Debs  v.  United 
States,  249  U.  S.  211,  39  Sup.  Ct.  252,  63  L.  Ed.  566  (March  10, 
1919);  Schenck  v.  United  States,  249  U.  S.  47,  39  Sup.  Ct.  247,  63 
L.  Ed.  470  (March  3,  1919);  Frohwerk  v.  United  States,  249  U.  S. 
204,  39  Sup.  Ct.  249,  63  L.  Ed.  561  (March  10,  1919);  O'Hare  v. 
United  States,  253  Fed.  538,  165  C.  C.  A.  208;  Doe  v.  United  States. 
253  Fed.  908,  166  C.  C.  A.  3. 

Judgment  affirmed. 


(258  Fed.  2d4) 

MORAN  et  al.  v.  MORGAN  et  al. 

(Circnit  CJotirt  of  Appeals,  Second  Circuit    April  16,  1010.) 

No.  193. 

Bankbuptot  «=»165(2)— Propebty  Passino  to  Trustee — FBAUDUUEirr  Oonvet- 
ANCE  BY  Bankrupt. 

A  voluntary  conveyance  of  property  by  a  bankrupt  to  bis  wife  when  in- 
solvent held  not  in  execution  of  a  parol  trust  imposed  by  bis  grantor,  and 
fraudulent  as  to  his  creditors. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  William  L.  Moran,  trustee  in  bankruptcy  of 
Charles  Hobart  Morgan  and  Albert  B.  Morgan,  individually,  as  com- 
posing the  firm  of  Morgan  Bros.,  against  Charles  Hobart  Morgan, 
Harriet  M.  Morgan,  and  the  Blue  Bird  Motor  Cab  Company.  De- 
cree for  complainant,  and  defendants  Morgan  appeal.    Affirmed. 

See,  also,  252  Fed.  719,  164  C.  C.  A.  559. 

Michael  J.  Tiemey,  of  New  Rochelle,  N.  Y.,  for  complainant 
Samuel  r.  Swinburne,  of  New  Rochelle,  N.  Y.  (Richard  Leo  Fal- 
lon, of  New  Rochelle,  N.  Y.,  of  cotmsel),  for  defendants. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

PER  CURIAM.  The  explanation  given  by  Charles  V.  Morgan 
of  his  affidavit  dated  March  25,  1909,  is  not  very  convincing,  but  in 
view  of  the  manner  in  which  Harriet  M.  Morgan  concealed  the  docu- 
ment, even  from  her  own  attorney,  down  to  the  trial,  we  can  have 
no  confidence  in  it,  and  lay  it  out  of  the  case  altogether. 

The  real  issue  is  between  the  testimony  of  Oiarles  V.  Morgan, 
who  says  he  did  not  intend  to  prefer  his  son  Charles  H.  Morgan  or  his 
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wife  and  children  over  his  son  Albert  B.  Morgan,  who  had  no  chil- 
dren, and  the  testimony  of  his  attorney,  Samuel  V.  Swinburne,  who 
says  he  did  intend  to  provide  for  the  four  Morgan  boys.  Assuming 
Mr.  Swinburne's  account  to  be  correct,  we  are  quite  satisfied  that 
Charles  V.  Morgan  did  not  intend  the  stable  premises  to  become,  as 
stated  in  the  fourth  article  of  the  answer,  "the  property  of  the  de- 
fendant Harriet  M.  Morgan  and  the  children  of  said  Charles  H.  Mor- 
gan and  Harriet  M.  Morgan,  subject  to  the  use  of  the  same  by  the 
defendant  Charles  H.  Morgan  and  Albert  B.  Morg^,  composing  the 
firm  of  Morgan  Bros.,  so  long  as  they  should  remain  in  business  and 
require  the  use  of  the  same." 

Mr.  Swinburne,  as  attorney  for  Charles  V.  Morgan,  drew  the  deed 
of  the  premises  dated  February  9,  1909,  in  fee  to  Charles  H.  Morgan, 
with  a  Umited  estate  to  Albert  B.  Morgan,  saying  nothing  whatever 
about  Harriet  M.  Morgan  or  the  children,  and  when  he  subsequently, 
as  attorney  for  Charles  H.  Morgan,  drew  his  deed  for  the  premises 
dated  September  30,  1913,  which  should  have  effectuated  the  intention 
of  Charles  V.  Morgan,  he  made  it  direct  to  Harriet  M.  Morgan  in 
fee,  without  any  mention  whatever  of  the  children. 

We  accordingly  conclude  that,  if  Charles  V.  Morgan  intended  to 
prefer  Harriet  M.  Morgan  and  the  children,  he  intended  to  do  so 
through  Charles  H.  Morgan,  who  as  he  thought  was  entirely  solvent, 
relying  upon  his  natural  disposition  as  husband  and  father  to  dispose 
of  the  premises  for  the  benefit  of  his  wife  and  children.  Such  a  con- 
veyance would  not  be  good  against  his  creditors. 

The  decree  is  affirmed. 


(258  Fed.  235) 

SMILING  V.  UNITED  STATES. 

(Circuit  <>>art  of  Appeals,  Fourth  CJircuit    April  1,  1919.) 

No.  1686. 

INTOZIOATINO    LIQUOS8   4=»236(1)— IlXICIT   DlSTHXING — SUFFIOIENCY   OF  BVI- 
DBNGE. 

Evidence  that  witnesses  found  whisky,  molasses,  meal,  and  an  iron  pot 
containing  liquid  which  apparently  had  been  boiled  in  defendant's  house, 
etc^  held  to  sustain  a  conviction  for  illicit  distilling. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Charleston ;  Henry  A.  Middleton  Smith, 
Judge. 

John  Smiling  was  convicted  of  illicit  distilling,  and  brings  error. 
Affirmed. 

John  H.  Clifton,  of  Sumter,  S.  C,  for  plaintiff  in  error. 

Francis  H.  Weston,  U.  S.  Atty.,  of  Columbia,  S.  C.  (J.  Waties  War- 
ing, Asst.  U.  S.  Atty.,  of  Charleston,  S.  C,  on  the  brief),  for  the 
United  States. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 
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KNAPP,  Circuit  Judge.  Plaintiff  in  error,  herein  called  defend- 
Mit,  was  convicted  of  illicit  distilling.  The  record  shows  no  objec- 
tion to  any  testimony  offered  by  the  government  and  no  exception  to 
the  charge  to  the  jury.  The  only  assignment  of  error  is  based  on  the 
refusal  of  the  trial  court  to  direct  a  verdict  in  his  favor. 

Three  witnesses  for  the  government  testified  in  substance  that  they 
went  to  defendant's  farm  in  Sumter  county,  S.  C,  to  look  for  a 
whisky  still,  and  found  him  plowing  in  a  field ;  that  he  accompanied 
them  to  his  house,  where  they  found  a  20-gallon  iron  pot  on  the  fire, 
"full  of  stuff  which  looked  as  if  it  had  been  boiled" ;  that  in  a  comer 
of  the  room  was  a  60-gallon  barrel  half  full  of  meal  and  molasses,  and 
also  a  10-gallon  can  with  some  molasses  in  it;  that  two  bottles  of  a 
substance  which  smelled  like  whisky,  and  was  admitted  by  defendant 
to  be  whisky,  were  found  in  his  bureau ;  that  they  also  found  a  wood- 
en tub  with  an  auger  hole  which  had  some  clay  around  it,  and  that  the 
tub  had  the  appearance  of  recent  use;  that  as  they  were  about  to 
examine  the  cpntents  of  the  pot  the  defendant  suddenly  turned  it  over, 
so  that  they  were  unable  to  procure  a  sample.  Some  other  circum- 
stances of  like  import  were  detailed  by  the  witnesses. 

It  is  enough  to  say  without  argument  that  this  testimony  was  ample 
to  justify  the  jury  in  finding  a  verdict  of  guilty.  As  here  presented, 
defendant's  case  is  wholly .  without  merit,  and  the  judgment  must  be 
affirmed. 


(258  Fed.  230) 

SULLIVAN  et  al.  v.  UNITED  STATES. 

(Circuit  Ck)urt  of  Appeals.  Eighth  Circuit    April  7,  1919.) 

No.  5144. 

Criminal  Law  <5=»1048,  1130(2)— Erkob— Absence  op  Exceptions  and  SPEcm- 

CATIONS  OF  ERBOB. 

Where  no  exceptions  were  saved  in  the  District  Court  as  to  the  matters 
complained  of  on  writ  of  error,  and  the  brief  for  plaintiffs  in  error  con- 
tains no  spedflcation  of  the  errors  reUed  on  in  the  CJircult  Court  of  Ap- 
peals, such  as  is  required  by  rule  24  (198  Fed.  xxiv,  115  C.  C.  A.  xxiv). 
there  is  nothing  before  the  Circuit  CJourt  of  Appeals  to  support  the  writ 
of  error. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
IMstrict  of  Missouri. 

Thomas  R.  Sullivan  and  others  were  convicted  of  a  violation  of 
Penal  Code,  §  37,  by  having  conspired  to  violate  the  conscription  act, 
and  they  bring  error.    Affirmed. 

Redmond  S.  Brennan,  of  Kansas  City,  Mo.,  for  plaintiffs  in  error. 

Francis  M.  Wilson,  U.  S.  Atty.,  of  Kansas  City,  Mo.  (Elmer  B. 
Silvers,  Asst.  U.  S.  Atty.,  of  Kansas  City,  Mo.,  on  the  brief),  for  the 
United  States. 

Before  CAR!LAND,  Circuit  Judge,  and  AMmON,  District  Judge. 
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AMIDON,  District  Judge.  Plaintiffs  in  error  were  convicted  under 
an  indictment  charging  them  with  violating  section  37  of  the  Penal 
Code  (Act  March  4,  1909,  c.  321,  35  Stat.  1096  [Comp.  St.  §  10201]). 
The  offense  specified  as  the  object  of  the  conspiracy  was  a  violation 
of  the  Conscription  Act  (Act  May  18,  1917,  c.  15,  40  Stat.  76  [Comp. 
St.  1918,  §§  2044a-2044k]).  No  exceptions  were  saved  in  the  trial 
court  as  to  the  matters  now  complained  of.  The  brief  for  plaintiffs 
in  error  contains  no  specification  of  the  errors  relied  upon  in  this 
court,  such  as  is  required  by  rule  24  (198  Fed.  xxiv,  115  C.  C.  A. 
xxiv).  There  is  before  us,  therefore,  nothing  to  support  the  writ  of 
error.  Notwithstanding  these  grave  omissions,  we  have  examined 
the  record  sufficiently  to  satisfy  us  that  the  defendants  were  all  right- 
fully convicted  as  the  result  of  a  fair  and  impartial  trial.  The  mat- 
ters discussed  in  the  brief  relate  not  to  questions  of  law,  but  to  ques-  • 
tions  of  fact.  Upon  such  a  record  we  do  not  feel  called  upon  to  enter 
into  a  discussion  of  the  facts  to  show  that  the  evidence  supports  the 
verdict. 

The  judgment  is  affirmed. 


C258Fed.237) 

HALLOWELL  et  al.  v.  UNITED  STATES.* 

(Circuit  Court  of  Appeals,  Nintli  Circuit    June  6^  1919.) 

No.  3141. 
On  rehearing. 
Former  opinion  (253  Fed.  865,    165  C  C.  A.  345)   adhered  to. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  RUDKIN,  Dis- 
trict Judge. 

PER  CURIAM.  A  rehearing  of  the  above-entitled  cause  was  order- 
ed, for  the  reason  that  one  of  the  judges  before  whom  the  argument 
was  made  was  disqualified,  in  that  he  had  signed  and  allowed  the  bill 
of  exceptions.  Upon  the  rehearing  of  the  case  no  reason  is  perceived 
for  departing  from  the  decision  heretofore  rendered  b)r  this  court.  All 
of  the  points  in  the  case  have  been  covered  by  the  opinion  heretofore 
filed. 

The  judgment  is  therefore  affirmed. 

•Rehearinff  denied  October  14.  1919. 
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<25BFed.288) 

EGNER  y.  PARSHELSKY  BBOS.,  Inc. 

In  re  FOOTE. 

(Circnlt  Ck>nrt  of  Appeals,  Second  Circuit    April  16,  1019.) 

No.  297. 

Bankbtjptct  ^s»166(3)— Pbefebenoe — ^Knowledge  of  Insolvency. 

A  defendant  held  to  have  had  knowledge  that  a  bankrupt  was  insolvent 
at  the  time  It  took  back  property  previously  sold  to  him,  which  rendered 
the  transaction  a  preference. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Suit  in  equity  by  Henry  W.  Egner,  trustee  in  bankruptcy  of  George 
P.  Foote,  against  Parshelsky  Bros.,  Incorporated.  Decree  for  com- 
plainant, and  defendant  appeals.    Affirmed. 

For  opinion  below,  see  254  Fed.  907. 

H.  S.  &  C.  G.  Bachrach,  of  Brooklyn,  N.  Y.,  for  appellant 

Hastings  &  Gleason,  of  New  York  City,  for  appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

PER  CURIAM.    Decree  affirmed. 

<258  Pted.*238) 

THE  ROSABEL. 

(Circuit  Ckmrt  of  Appeals,  Second  Circuit    May  14,  1919.) 

No.  217. 

TowAOB  ^=»11(9)— Injubt  to  Tow — I^iabilitt  of  Tuo. 

Injury  to  a  tow  in  rough  weather  held  not  due  to  violation  or  negligent 
performance  of  the  towage  contract,  which  rendered  the  tug  liable. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Suit  in  admiralty  by  Nicola  Capiello  against  the  steam  tug  Rosabel ; 
George  W.  Wilson,  claimant.  Decree  for  respondent,  and  libelant 
appeals.    Affirmed. 

John  A.  Anderson,  of  New  York  City,  for  appellant, 
lacklin,  Brown  &  Purdy,  of  New  York  City  (William  F.  Purdy, 
of  New  York  City,  of  counsel),  for  appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 
PER  CURIAM.    Decree  affirmed. 
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(268  SM.  289) 

PENNSYLVANIA  R.  CO.  v.  SWIFT  ft  CO. 

(drcolt  Ooupt  of  Appeals,  Third  Circuit.    July  1,  1919.) 

No.  2368. 

1  OABKimw  ^a»211— Lite  Stock— Feeding — Intebstatb  Shipment— Liabiu- 
TT  fob  Feeding. 

Act  Cong.  June  29,  1906  (Comp.  St  H  8651-8654),  "to  prevent  cruelty  to 
animals  in  transit,"  does  not  contemplate  a  divided,  dual  duty,  but  a  sin- 
gle, unitary  one  to  feed  and  water  cattle  in  interstate  transit,  and  the 
shipper  may  not  escape  liability  for  a  part  of  the  feed  so  furnished  by 
the  carrier  under  government  inspection,  because  shipper  placed  a  part  of 
the  required  feed,  in  the  car  without  such  inspection,  prior  to  shipping. 

2.  CaBBIEBS   ^3»211 — ^INTEBSTATE   SHIPMENT  OF  LiVE   STOCK — FEEDING. 

A  carrier  cannot  recover  from  shipper  the  price  of  feed  placed  in  the 
cars  by  virtue  of  the  provisions  of  Act  Cong.  June  29,  1906  (Comp.  St.  §§ 
8651-8654),  requiring  feeding  in  transit 
8.  Cabbiebs  ^3»211 — Live  Stock — Feeding  in   Intebstate  Transit — Con- 
TBACT — Implied  fbom  Custom — Pleading. 

A  carrier  cannot  recover  from  shipper  the  price  of  feed  furnished  and 
placed  in  cars  upon  an  implied  contract  from  acquiescence  in  such  prac- 
tice, where  no  claim  of  implied  contract  was  asserted  in  the  statement  of 
claim  filed  or  submitted  to  the  jury  and  not  pleaded,  although  there  was 
sufiident  evidence  to  warrant  the  issue. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania;  Oliver  B.  Dickinson,  Judge. 

Action  by  the  Pennsylvania  Railroad  Company  against  Swift  & 
Co.  Judgment  for  plaintiff,  and  defendant  brings  error.  Judgment 
reversed,  and  cause  remanded. 

R.  D.  Rynder,  of  Chicago,  111.,  and  M.  Hampton  Todd,  of  Phila- 
delphia, Pa.,  for  plaintiff  in  error. 

John  Hampton  Barnes,  of  Philadelphia,  Pa.,  for  defendant  in  er- 
ror. 

Before  BUFFINGTON  and  WOOLLEY,  Circuit  Judges,  and 
HAIGHT,  District  Judge. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  the  Pennsyl- 
vania Railroad  Company  sued  Swift  &  Co.,  the  owner  and  shipper 
of  certain  cattle,  for  food  furnished  said  cattle  at  the  stockyards  in 
Pittsburgh  while  in  interstate  transportation.  The  cattle  were  receiv- 
ed by  the  railroad  at  Chicago.  At  the  end  of  a  28-hour  run  they 
reached  Pittsburgh.  Swift  &  Co.,  who  were  large  shippers,  had  made 
no  provision  for  feeding  and  resting  their  cattle  at  Pittsburgh.  That 
duty,  under  the  statute  hereafter  quoted,  fell  on  the  railroad,  and  it 
had  provided  proper  pens  in  the  stockyards  at  Pittsburgh  for  thus 
feeding,  watering,  and  resting  the  cattle.  Into  this  same  yard  came 
trains  of  cattle  which  had  carried  cattle  for  28  hours  from  Chicago 
without  being  unloaded.  There  came  also  other  trains  of  cattle  which 
had  been  rested  and  fed  at  Crestline,  Ohio,  and  which  had  been  but 
15  hours  in  transit  without  feeding.    As  both  the  15-hour  and  the 
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28-hour  cattle  were  unloaded  at  any  of  the  Pittsburgh  pens  indif- 
ferently, and  as  a  larger  feed  had  to  be  given  the  28-hour  cattle, 
th,e  railroad,  in  order  to  better  handle  the  feeding,  unloading,  and 
reloading  of  the  cattle,  placed  in  the  feeding  racks  of  the  pens,  in 
advance  of  the  arrival  of  all  cattle,  150  pounds  of  feed.  In  the  case 
of  the  Crestline,  or  15-hour,  cattle,  this  was  all  they  got  at  Pitts- 
burgh. But  in  the  case  of  the  Chicago,  or  28-hour,  cattle,  the  rail- 
road furnished  at  Pittsburgh  an  additional  100  pounds  of  feed.  If 
this  extra  100  pounds  were  placed  in  the  racks  of  the  resting  pens, 
it  would  have  occasioned  grtsit  delay  and  inconvenience,  because  in 
that  case  the  Crestline  cattle  would  have  to  be  kept  out  of  the  pens 
where  this  extra  100  pounds  was  placed  for  the  Chicago  cattle.  The 
railroad  company,  therefore,  instead  of  placing  such  extra  100  pounds 
in  the  racks  of  tiie  resting  place,  placed  it  in  the  standing  cars,  where 
the  Chicago  cattle  would  eat  it  after  they  left  the  pens.  In  this  way, 
the  cattle  had  more  time  for  rest  in  the  pens,  the  railroad  could  bet- 
ter and  more  expeditiously  handle  the  traffic,  and  the  cattle  had  some 
food  to  eat  in  transit  if  they  so  desired.  The  government  had  its 
inspectors  at  Pittsburgh,  to  see  that  this  humane  statute  was  duly  ob- 
served. 

Before  Swift  &  Co.  shipped  their  cattle  at  Chicago,  they  placed 
150  pounds  feed  for  each  animal  in  the  cars,  and,  regardmg  such 
150  pounds  as  a  partial  feeding  of  the  250  pounds,  which  all  parties 
concede  is  a  proper  feeding  for  a  28-hour  run.  Swift  &  Co.  notified 
the  railroad  company  to  feed  only  100  pounds  to  the  cattle  in  the 
Pittsburgh  rest  pens.  Their  contention  was  that  the  150  pounds  they 
themselves  placed  in  the  cars  in  Chicago  and  the  100  pounds  placed 
by  the  railroad  company  in  the  pens  at  Pittsburgh  under  their  order 
constituted  the  proper  feeding  of  250  pounds,  which,  as  we  said,  all 
parties  agree  was  die  proper  amount  to  be  fed  during  or  at  the  end 
of  a  28-hour  run.  For  this  extra  100  pounds  thus  fed  by  the  rail- 
road company.  Swift  &  Co.  paid  the  railroad.  The  railroad  com- 
pany, on  its  part  and  as  it  appears  in  accordance  with  the  require- 
ments of  the  government  inspectors  at  Pittsburgh,  contended  that,  the 
duty  of  feeding  the  cattle  during  the  entire  trip  not  having  been  as- 
sumed by  Swift  &  Co.,  said  duty  could  not  be  divided,  and  that  the 
entire  duty  was  imposed  on  them,  viz.  to  furnish  the  proper  250 
pounds  of  feed  to  the  cattle  when  they  came  to  Pittsburg^.  The 
railroad,  therefore,  instead  of  restricting  itself  to  the  100  pounds  of 
feed  which  Swift  &  Co.  desired  fed  at  Pittsburgh,  fed  150  pounds 
additional,  50  pounds  of  which,  in  addition  to  the  100  pounds  de- 
sired by  Swift  &  Co.,  they  placed  in  the  pens,  and  the  other  100 
pounds  of  which  they  placed  in  the  standing  cars.  Swift  &  Co.  paid 
for  100  pounds  of  the  150  pounds  placed  in  the  pens,  and  denied 
their  liability  to  pay  the  additional  50  pounds  placed  in  the  pens.  For 
this  50  pounds,  which  we  will  call  the  "contested  pen  feed,"  the 
railroad  brought  this  suit,  and  for  the  100  pounds  placed  by  the 
railroad  in  the  cars,  and  which  we  will  call  the  "contested  car  feed," 
the  railroad  also  brought  suit.  Having  recovered  judgment  for  both 
these  items  in  the  court  below.  Swift  &  Co.  sued  out  this  writ  of 
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error,  and  the  fundamental  question  involved  is  the  construction  of 
Act  Cong.  June  29,  1906,  c.  3594,  34  Stat.  607  (Comp.  St.  ^§  8651- 
8654),  entitled  "An  act  to  prevent  cruelty  to  animals  while  in  transit." 
So  far  as  pertinent  to  the  present  case,  that  act  provides : 

"That  no  railroad  •  •  •  transporting  cattle  •  •  •  through  another 
state  •  •  •  shall  confine  the  same  in  cars  •  •  •  for  a  period  longer 
than  twenty-eight  consecutive  hours  without  unloading  the  same  in  a  humane 
manner  into  properly  equipped  pens  for  rest,  water,  and  feeding,  for  a  period 
of  at  least  live  consecutive  hours." 

It  further  enacts : 

"The  animals  so  unloaded  shall  be  properly  fed  and  watered  during  such 
rest  either  by  the  owner  or  person  having  custody  thereof,  or  in  case  of  his 
default  in  so  doing,  then  by  the  railroad,  •  •  •  at  the  reasonable  ex- 
pense of  the  owner;  •  •  •  but  nothing  in  this  section  shall  be  construed 
to  prevent  the  owner  or  shipper  of  animals  from  furnishing  food  therefor,  If 
he  so  desires." 

There  is  a  radical  difference  between  Swift  &  Co.  and  the  De- 
partment of  Agriculture  as  to  the  proper  construction  of  the  stat- 
ute, and  therefore  as  to  the  proper  performance  of  the  statutory  duty 
of  feeding,  but  when  their  differences  are  analyzed  it  is  clear  that 
both  Swift  &  Co.  and  the  Agricultural  Department  are  in  substan- 
tial accord  that  the  proper  amount  of  feed  for  a  28-hour  transit  is 
250  pounds,  and  it  is  on  that  theory  that  Swift  &  Co.  had  fed  150 
pounds  when  they  shipped  the  cattle  at  Chicago  and  directed  the 
railroad  to  feed  the  100  pounds  additional  at  Pittsburgh.  Where  they 
differ  in  the  construction  and  application  of  the  statute  is  as  to  when, 
where,  and  by  whom  the  250  pounds  should  be  fed  to  the  cattle.  It 
will  thus  be  seen  that  the  question  in  issue  is  really  a  test  one  be- 
tween the  shippers  of  cattle  and  the  Department  of  Agriculture,  and 
that  the  railroad's  only  course  was  to  comply  with  whatever  the  law 
meant  and  its  proper  application. 

[1]  After  careful  consideration,  we  are  of  opinion  the  construc- 
tion of  the  law  contended  for  by  the  government  is  the  proper  one. 
The  law  gives  the  owner  and  shipper  of  cattle  the  option  of  perform- 
ing the  statutory  duty  of  feeding  his  cattle  in  transit,  but  if  he  does 
not  assume  that  statutory  duty  the  act  compels  the  railroad  to  perform 
it.  Manifestly,  the  statute  does  not  contemplate  a  divided,  dual  duty, 
but  a  single,  unitary  one,  which  the  owner  primarily  has  the  right  to 
perform ;  or,  if  he  does  not  assume  the  duty,  the  railroad  must.  To 
hold  the  duty  was  a  divisible  one  would  result,  not  only  in  neglect  of 
the  cattle,  but  in  the  absence  of  that  governmental  inspection  of  the 
cattle  in  transit,  which  safeguards  them  from  unnecessary  suffering. 
From  this  it  follows  that  if  the  duty  is  a  unitary  one,  if  the  shipper 
does  not  assume  that  duty  in  its  entirety,  and  if  it  is  cast  on  the 
railroad,  the  shipper  cannot  hamper  the  railroad  with  conditions,  or 
by  any  voluntary  part  performance  on  its  part  add  to  or  detract  from 
the  railroad's  obligation  to  perform  the  statutory  duty  in  its  entirety. 
Now,  the  statute  compels  the  railroad,  after  a  transit  of  28  hours, 
to  unload  the  cattle  "in  a  humane  manner,  into  properly  equipped  pens 
for  rest,  water,  and  feeding,  for    *    ♦    *    at  least  five  consecutive 
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hours/'  and  that  "the  animals  so  unloaded  shall  be  properly  fed  and 
watered  during  such  rest."  In  carrying  out  that  statutory  require- 
ment, the  railroad  has  provided  at  Pittsburgh,  at  the  terminus  of  a 
run  which  is  approximately  28  hours  from  the  great  cattle  shipping 
point  of  Chicago,  suitable  pens,  with  facilities  for  rest,  water,  and 
feed.  The  government  has  its  inspectors  at  Pittsburgh,  to  see  that  the 
provisions  of  the  law  are  complied  with,  and,  as  we  have  noted,  the 
unquestioned  fact  is  that  a  25()-pound  feed  given  at  Pittsburgh  would 
comply  with  the  statute  and  fit  the  cattle  for  the  next  long-hour  run 
of  the  journey  east.  The  railroad  having  thus  provided  water,  food, 
and  rest  facilities  at  Pittsburgh,  and  the  proper  amount  of  food  for 
the  cattle  at  that  point  being  250  pounds,  and  the  cattle  owner  not 
having  exercised  his  primary  right  of  assuming  the  duty  in  its  en- 
tirety, it  inevitably  follows,  in  our  judgment,  that  no  voluntary  act  of 
the  shipper  in  partially  feeding,  without  governmental  inspection,  the 
cattle  at  other  times  and  places  can  lessen  the  duty  of  the  railroad  to 
provide  proper  food  at  the  rest  pens  at  the  end  of  the  28-hour  transit. 
It  follows,  therefore,  that  when  gwift  &  Co.,  who  had  volunteered  to 
place  150  pounds  of  food  in  the  cars  before  the  cattle  started  from 
Chicago,  sought  to  prevent  the  railroad  from  furnishing  more  than 
100  pounds  of  food  to  the  cattle  at  the  end  of  the  28-hour  run  in 
Pittsburgh,  this  was  an  unwarranted  effort  to  prevent  the  railroad 
from  performing  its  full  statutory  unitary  duty  at  Pittsburgh.  Such 
being  the  case,  it  follows,  therefore,  in  so  far  as  the  item  of  "con- 
tested pen  feed"  is  concerned,  namely,  the  50  pounds  additional  which 
the  railroad  sought  to  recover,  it  was  clearly  entitled  to  recover,  and 
to  that  extent  the  verdict  and  judgment  of  the  court  below  was  jus- 
tified. 

[2,  3]  Turning  next  to  the  item  of  "contested  car  feed,"  it  is  quite 
clear  to  us  that,  if  such  100  pounds  of  extra  food  could  have  been 
and  had  been  placed  in  the  pens  and  there  fed  to  the  cattle,  the  rail- 
road company  would  have  been  entitled  to  recover  therefor.  But,  in 
point  of  fact,  it  did  not  place  it  in  the  pens,  but  placed  it  in  the  cars, 
where  the  animals  could  get  it  after  leaving  the  pens.  Counsel  for 
the  railroad  now  concede  at  bar  that  the  placing  of  this  food  in  the 
cars  was  not  justified  by  the  statute,  but  assert  that  the  railroad  is 
entitled  to  recover  the  price  of  the  food  thus  furnished,  because  of  an 
implied  contract  of  Swift  &  Co.  to  pay  for  it,  which  it  alleges  arose 
from  its  acquiescence  in  that  practice.  In  other  words,  they  claim  the 
right  of  recovery  upon  an  implied  contract,  and  they  contend  that  the 
existence  of  such  a  contract  was  submitted  to  the  jury  and  deter- 
mined in  the  railroad's  favor.  Had  such  been  the  case,  this  judgment 
would  have  been  justified  in  its  entirety,  but,  unfortunately  for  the 
contention  of  the  railroad,  this  cannot  be  done,  for  two  reasons: 
First,  no  claim  on  such  an  implied  contract  is  asserted  in  the  state- 
ment of  claim  filed ;  and,  second,  the  question  of  the  existence  of  such 
a  contract  was  not  submitted  by  the  court  to  the  jury.  As  to  the 
first  point,  the  statement  of  claim  is  based  wholly  on  the  right  of  the 
railroad  to  recover  this  "contested  car  feed"  item  as  a  performance  of 
a  statutory  duty,  and  there  is  no  reference  whatever  to  any  implied 
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contract  arising  from  the  acquiescence  of  Swift  &  Co.  Therefore 
under  the  pleadings  that  fact  was  not  in  issue.  As  to  the  contention 
that  such  unpleaded  issue  was  submitted  to  the  jury  and  found  in 
the  defendant's  favor,  an  inspection  of  the  charge  shows  that  this  is 
not  the  case.  It  is  true  it  was  assumed  by  the  court  in  its  charge 
that  there  was  such  a  contract,  and  virtually  the  jury  was  directed  so 
to  find ;  but,  in  point  of  fact,  that  issue  was  not  submitted,  and  there- 
fore such  issue  cannot  be  taken  as  a  fact  determined  by  the  jury's 
verdict.  It  follows,  therefore,  that  this  portion  of  the  verdict  can- 
not be  sustained.  We  deem  it  proper,  however,  to  say  that,  in  view 
of  the  fact  that  there  was  evidence  on  that  subject  which  would  have 
warranted  the  submission  of  that  issue  to  the  jury  had  it  been  raised 
by  the  pleadings,  and  as  the  case  must  go  back  for  retrial,  we  see  no 
objections  to  the  railroad  company,  by  proper  amendment,  assert- 
ing such  grounds  of  recovery  and  raising  this  question,  so  that  the 
liability  of  Swift  &  Co.  on  this  implied  contract,  arising  from  ac- 
quiescence, may  be  determined.  We  also  deem  it  proper  to  say  we 
find  no  error  in  the  court's  admission  in  evidence  of  the  departmental 
circular  concerning  proper  feeding,  and,  moreover,  there  was  really 
no  dispute  in  the  case  but  that  250  pounds  was  a  proper  feeding  for  a 
28-hour  run. 

The  judgment  below  is  reversed,  and  the  case  remanded  for  further 
proceedings  in  accord  with  this  opinion. 


(258  FM.  293) 

ISSENHUTH  V.  KIRKPATRIOK. 

(Circuit  0>urt  of  Appeals,  Eighth  Circuit    May  29,  1919.) 

No.  5279. 

1.  Action  ^=»22 — ^Action  at  IiAw—Fraud. 

Action  is  one  at  law;  the  complaint,  though  alleging  a  sale  of  stock 
by  plaintiff  to  defendant,  in  which  defendant  made  fraudulent  represen- 
tations, whidi  were  relied  on  by  plaintiff,  not  offering  to  return  the  stock 
nor  seeking  cancellation  of  plaintiff's  notes  given  in  part  payment,  but 
asking  only  for  money  judgment  equal  to  money  he  had  paid  and  his  un- 
paid notes. 

2.  Election  of  Remedies  «=»3(2) — ^Inconsistent  Remedies— Sales. 

It  is  an  election  between  inconsistent  remedies,  preventing  subsequent 
change,  where  one,  defrauded  in  a  purchase  and  knowing  the  facts,  brings 
action  for  damages,  instead  of  rescinding  and  suing  for  what  he  had 
paid. 

3.  Election  of  Remedies  ^=»9 — Operation— Change  bt  Statute. 

The  rule  that  one,  having  with  knowledge  of  the  facts  made  an  elec- 
tion between  inconsistent  remedies,  abandons  the  other  and  may  not  elect 
again,  is  not  changed  by  Judicial  Code,  §  274a  ((Domp.  St  §  1251a),  au- 
thorizing a  party  to  amend  his  pleading,  to  obviate  objection  that  action 
was  brought  on  the  wrong  side  of  the  court 

4.  JUBT  ^=»31(1) — ^Deprivation  of  Right — Transfer  to  Equitt  Docket. 

For  the  court  to  permit  a  transfer  of  action  at  law  for  fraud  in  a  sale 
to  the  equity  docket  is  an  error  affecting  the  substantial  right  of  de- 
fendant to  a  Jury  trial,  requiring  reversal. 

^s»For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  South  Dakota;  Frank  A.  Youmans,  Judge. 

Action  by  R.  H.  Kirkpatrick  against  Charles  C.  Issenhuth.  Decree 
for  plaintiff,  and  defendant  appeals.    Reversed,  with  directions. 

In  the  lower  court  the  plaintiff.  Kirkpatrick,  filed  a  bUl  of  complaint 
against  the  defendant,  Issenhuth.  alleging  that  Issenhuth  had  sold  him,  in 
June,  1912,  250  shares  of  the  capital  stock  of  the  United  Mercantile  Agency, 
hereafter  referred  to  as  the  company,  and  that  he  had  made  the  purchase  re- 
lying on  false  and  fraudulent  representations  made  by  the  defendant  and 
known  by  him  to  be  false.  The  plaintiff  alleged  that  he  had  paid  the  defend- 
ant $3,000  in  cash  for  the  stock,  had  executed  a  series  of  notes  for  the  re- 
maining $2,000  of  the  purchase  price,  one  payable  each  month  after  the  sale, 
and  had  paid  five  of  these  notes.  The  representations  alleged  were,  in  sub- 
stance, that  Issenhuth  had  stated  that  the  company  was  In  a  sound  financial 
condition,  doing  a  large  and  extensive  business,  and  was  a  solvent  and  grow- 
ing institution ;  that  the  stock,  of  the  par  value  of  $100  per  share,  was  worth 
and  was  selling  in  the  open  market  for  $200  per  share;  that  defendant  had 
himself  invested  $26,000  in  the  company's  stock,  and  desired  more,  but  was 
unable  to  obtain  it  because  the  company  had  sold  all  of  the  stock  that  It  wish- 
ed to  sell,  and  the  only  stock  that  could  be  obtained  was  stock  reserved  by 
the  company  for  district  managers  of  new  offices,  and  that  the  Omaha  office 
had  had  allotted  to  it  $5,000  worth  of  the  stock,  which  the  person  who  was 
to  be  district  manager  must  buy;  that  the  company  was  not  In  need  of  mon- 
ey, and  it  would  take  $3,000  in  cash  and  $2,000  In  notes  for  the  stock,  whlcb 
was  not  the  stock  of  Issenhuth.  but  treasury  stock  of  the  company;  that  In 
consideration  of  the  payment  of  the  $5,000  for  this  stock  the  plaintiff  would 
be  made  the  district  manager  at  Omaha,  and  would  receive  a  salary  of  $150 
per  month  for  two  years ;  that  defendant  claimed  to  be  the  district  manager 
at  Omaha,  and  that  his  position  with  the  company  required  that  he  should 
go  to  new  cities  and  open  and  establish  otflces  of  the  company  and  find  dis- 
trict managers  to  take  sufficient  stock  to  hold  such  positions. 

The  plaintiff  averred  that  Issenhuth  did  not  sell  plaintiff  treasury  stock, 
but  caused  the  company  to  take  up  the  certificates  for  250  shares  that  the  de- 
fendant had  owned,  and  to  issue  an  equivalent  amount  of  shares  to  the  plain- 
tiff, and  that  plaintiff  turned  over  these  shares  to  defendant  as  security  for 
the  payment  of  his  notes  for  the  unpaid  $2,000  of  the  purchase  price.  He 
charged  that  the  $3,000  he  paid  went  directly  to  defendant  and  was  kept  by 
him.  and  that  his  notes  which  he  made  payable  to  the  company  were  at  once 
indorsed  without  recourse  to  the  defendant,  and  still  belonged  to  defendant 
and  were  in  his  possession.  The  plaintiff  concluded  by  alleging  that  the  com- 
pany soon  was  declared  bankrupt  and  ceased  business ;  that  he  lost  his  posi- 
tion as  district  manager  and  his  salary  as  such  manager  ceased;  that  the 
consideration  for  which  plaintiff  paid  defendant  the  money  and  gave  the 
notes  had  entirely  failed.  Whereupon  he  prayed  Judgment  against  the  de- 
fendant for  $5,000  and  interest  thereon  from  the  date  of  the  sale. 

The  answer  denied  generally  the  allegations  of  fraudulent  representations, 
set  forth  some  afllrmative  defenses,  and  alleged  as  a  'counterclaim  the  19 
notes  signed  by  plaintiff,  made  payable  to  the  company  and  assigned  to  the 
defendant,  and  prayed  judgment  for  the  amount  thereof. 

PlaintiflT's  reply  admitted  the  execution  of  the  notes,  and  that  defendant 
was  the  owner  and  holder  of  them.  The  prayer  of  the  reply  was  that  the 
amount  due  on  the  notes  be  offset  against  the  $5,000  and  interest  sought  to 
be  recovered  in  the  plaintiff's  complaint,  and  that  plaintiff  have  judgment  for 
the  difference,  and  that  the  notes  set  forth  In  the  defendants  counterclaim 
be  deposited  in  court  and  canceled. 

The  case  came  on  for  trial,  and  a  jury  was  impaneled,  and  the  plaintiff 
produced  evidence  endeavoring  to  support  the  allegations  of  his  petition.  The 
defendant  then  requested  the  court  to  instruct  the  jury  that  a  verdict  should 
be  returned  in  favor  of  the  defendant.  After  a  colloquy  between  court  and 
counsel,  In  which  plaintiff's  counsel  claimed  that  the  action  was  not  brought 


Digitized  by  CjOOQLC 


IS8ENHUTH  T.  KIBKPATBIOK  311 

as  a  suit  for  rescission,  but  as  an  action  for  deceit,  and  the  court  had  Indi- 
cated that  the  motion  would  have  to  be  sustained,  the  plaintiff  asked  to  Iiave 
the  case  transferred  to  the  equity  docket,  and  an  order  was  made,  over  the 
objections  of  the  defendant,  transferring  the  case,  with  leave  to  the  parties 
to  amend  their  pleadings.  The  jury  was  discharged  from  further  considera- 
tion of  the  case,  and  the  evidence  of  the  defendant  was  produced,  and  further 
evidence  was  given  on  behalf  of  the  plaintiff  In  rebuttal. 

Afterwards  amended  pleadings  were  filed,  the  plaintiff  adding  to  the  alle- 
gations made  In  his  former  complaint  an  offer  to  restore  and  to  return  to  the 
defendant  the  certificate  for  250  shares  of  stock  In  the  company  which  was 
then  In  defendants  possession.  He  also  alleged  that  the  defendant  still  re- 
tained the  19  promissory  notes  that  he  had  given,  that  they  could  be  assigned 
to  different  persons,  and  the  prayer  was  that  the  contract  of  sale  of  the 
shares  of  stock  be  rescinded  and  canceled,  that  the  notes  be  returned  and  can- 
celed, that  the  certificate  for  shares  of  stock  be  returned  to  the  defendant, 
and  for  judgment  for  $3,250,  the  amount  that  plaintiff  had  paid  to  the  de- 
fendant and  for  equltaUe  relief. 

An  answer  was  filed  to  this  amended  bill  of  complaint,  and  the  findings  and 
decree  of  the  court  were  In  favor  of  the  plaintiff  and  in  accordance  with  the 
prayer  of  the  amended  bilL    The  defendant  has  appealed. 

A.  K.  Gardner,  of  Huron,  S.  D.  (Irwin  A.  Churchill,  of  Huron,  S. 
D.,  on  the  brief),  for  appellant. 

A.  B.  Fairbank,  of  Sioux  Falls,  S.  D.  (R.  H.  Warren,  of  Sioux 
Falls,  S.  D.,  on  the  brief),  for  appellee. 

Before  SANBORN  and  GARLAND,  Gircuit  Judges,  and  MUN- 
GER,  District  Judge. 

MUNGER,  District  Judge  (after  stating  the  facts  as  above).  Some 
of  the  errors  assigned  challenge  the  action  of  the  court  in  withdraw- 
ing the  trial  of  the  case  from  the  jury  and  in  ordering  its  transfer  to 
the  equity  docket,  and  the  trial  and  determination  of  it  thereafter  as 
if  it  were  a  suit  in  equity.  The  defendant  objected  to  this  action  of 
the  court  because  the  evidence  showed  that  the  plaintiff  was  not  en- 
titled to  maintain  a  suit  for  rescission,  and  because  he  had  elected  to 
bring  the  action  as  one  at  law  for  deceit  and  was  bound  by  such  elec- 
tion. The  court  was  of  the  opinion  that  section  274a  of  the  Judicial 
Code  (Act  March  3,  1915,  c.  90,  38  Stat.  956  [Comp.  St.  §  1251a]) 
authorized  the  transfer. 

[1,2]  The  plaintiff  did  not  bring  this  action  until  4i^  years  after 
he  purchased  the  defendant's  stock.  Long  before  he  brought  his  ac- 
tion he  knew  the  substantial  facts  as  to  the  fraud  that  he  says  was  per- 
petrated upon  him  by  the  defendant.  The  plaintiff  elected  to  sue  at 
law  for  his  damages.  He  did  not  offer  to  return  the  shares  of  stock 
which  stood  in  his  name.  He  did  not  seek  a  cancellation  of  his  out- 
standing notes,  but  asked  only  for  a  money  judgment  of  an  amount 
equal  to  the  money  he  had  paid  defendant  and  to  the  amount  of  his 
obligation  on  the  unpaid  notes.  The  action  was  therefore  one  at  law. 
Buzard  v.  Houston,  119  U.  S.  347,  7  Sup.  Ct.  249,  30  L.  Ed.  451; 
Curriden  v.  Middleton,  232  U.  S.  633,  34  Sup.  Ct.  458,  58  L.  Ed.  765 ; 
White  V.  Boyce  (C.  C.)  21  Fed.  228 ;  1  Pom.  Eq.  Jur.  §  237.  He  had  a 
choice  between  two  remedies — either  to  rescind  the  purchase  and  re- 
cover what  he  had  paid,  or  to  affirm  the  contract  and  to  sue  for  the 
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damages  he  Had  sustained.  The  remedies  were  inconsistent,  and  an 
election  of  one  was  an  abandonment  of  the  other.  Stuart  v.  Hayden, 
72  Fed.  402,  18  C.  C.  A.  618;  A.  Klipstein  &  Co.  v.  Grant,  141  Fed. 
72,  72  C.  C.  A.  511;  In  re  Jacob  Berry  &  Co.,  174  Fed.  409,  98  C. 
C.  A.  360;  2  Black  on  Rescission,  §  612. 

In  the  case  of  Robb  v.  Vos,  155  U.  S.  13,  15  Sup.  Ct.  4,  39  L.  Ed. 
52,  the  court  quotes  with  approval  this  statement  of  the  rule  from  a 
decision  of  the  Supreme  Court  of  Michigan  (Thompson  v.  Howard, 
31  Mich.  309): 

"A  man  may  not  take  contradictory  positions;  and  where  he  has  a  right 
to  choose  one  of  two  modes  of  redress,  and  the  two  are  so  inconsistent  that 
the  assertion  of  one  involves  the  negation  or  repudiation  of  the  other,  his  de- 
liberate and  settled  choice  of  one,  with  knowledge,  or  the  means  of  knowledge 
of  such  facts  as  would  authorize  a  resort  to  each,  wiU  preclude  him  there- 
after from  going  back  and  electing  again." 

[3,  4]  Has  this  rule  changed  by  the  enactment  of  section  274a  of 
the  Judicial  Code?  which  reads: 

'That  in  case  any  of  said  courts  shall  find  that  a  suit  at  law  should  have 
been  brought  in  equity  or  a  suit  in  equity  should  have  been  brought  at  law, 
the  court  shall  order  any  amendments  to  the  pleadings  which  may  be  neces- 
sary to  conform  them  to  the  proper  practice.  Any  party  to  the  suit  shall  have 
the  right,  at  any  stage  of  the  cause,  to  amend  his  pleadings  so  as  to  obviate 
the  objection  that  his  suit  was  not  brought  on  the  right  side  of  the  court 
The  cause  shall  proceed  and  be  determined  upon  such  amended  pleadings. 
All  testimony  taken  before  such  amendment,  if  preserved,  shall  stand  as  tes- 
timony in  the  cause  with  like  effect  as  if  the  pleadings  had  been  originally  tn 
the  amended  form." 

There  is  no  legal  reason  why  the  plaintiflF  should  not  have  brought 
his  action  at  law  as  he  did,  though  there  may  have  been  practical  rea- 
sons why  an  equitable  suit  would  have  been  wiser.  He  had  the  right 
to  consider  the  nature  of  the  proofs  he  would  be  required  to  furnish, 
and  the  comparative  advantages  of  the  forms  of  relief  offered  and 
of  the  means  of  enforcing  a  judgment  or  decree;  but,  when  he  had 
elected  between  the  institution  of  inconsistent  remedies,  it  cannot  be 
said  that  an  action  at  law  for  deceit,  which  he  properly  brought,  if  he 
chose  to  bring  it,  should  have  been  brought  as  a  suit  in  equity.  The 
transfer  to  the  equity  docket  was  not  asked  because  of  any  claimed 
discovery  that  his  action  for  deceit  should  have  been  bnought  in  eq- 
uity, but  because  there  seemed  to  be  a  failure  of  proof  of  an  essential 
element  of  his  case.  Section  274a  of  the  Judicial  Code  permits  one 
who  is  entitled  to  a  remedy  to  retain  it  in  the  suit  he  has  brought  by 
a  transfer  o^  ''^^  ca^e  fo  the  proper  docket,  although  his  suit  may  have 
been  brought  at  law,  wiiC;?  it  ^should  have  been  brought  in  equity,  or 
vice  versa ;  but  it  does  not  restore  a  remedy  to  one  who  is  not  entitled 
thereto,  when  he  has  abandoned  and  waived  it  in  favor  of  an  incon- 
sistent remedy.  The  action  of  the  court  in  permitting  a  transfer  of 
this  case  to  the  equity  docket  was  an  error  affecting  the  substantial 
right  of  the  defendant  to  a  jury  trial  in  a  law  action  (Ex  parte  Simons, 
247  U.  S.  231,  38  Sup.  Ct.  497,  62  L.  Ed.  1094),  and  requires  a  re- 
versal of  the  decree  and  a  new  trial.    As  the  remaining  questions  may 
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not  be  presented  in  the  same  form  after  a  new  trial,  it  is  not  necessary 
to  consider  them  further. 

The  decree  of  the  lower  court  will  be  reversed,  with  directions  to 
vacate  the  order  transferring  the  case  to  the  equity  docket  and  to 
grant  a  new  trial  in  the  action  at  law. 


(268  Fed.  297) 

OHARIiBSTON  &  W.  O.  R.  CO.  v.  ALWANG  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    April  1,  1910.) 

No.  1658. 

1.  BAiuroADS  «=»35(K7) — Cbobsino  Aocidbnt— Sionaub  tbom  Train— Ques- 

tions OF  Fact. 

In  an  action  for  injuries  to  soldiers  riding  in  an  army  truck,  struck 
by  a  train  at  a  crossing,  where  there  was  e^dence  that  defendant's  em- 
ployes had  disregarded  Code  Civ.  Proc.  S.  C.  1912,  |  3222,  requiring  bell 
and  whistle  signals  to  be  given  on  crossing  highways,  the  issue  of  de- 
fendant's negligence  was  for  the  jury. 

2.  Nkolioencb  ^s>93(1) — Nbgligbncb  of  Abmt  Tbuok  Drivsb  Impxttabus 

TO  Occupant. 

The  negligence  of  a  sergeant,  driving  an  army  trudc  struck  at  a  cross- 
ing, is  not  imputable  to  the  soldiers  riding  in  it;  the  sergeant  running 
the  truck  at  the  command  of  the  superior  in  one  brandi  of  the  service, 
and  the  others  being  on  the  truck  at  the  command  of  a  superior  in  an- 
other branch  of  the  service,  so  that  they  were  not  voluntarily  riding  to- 
gether, and  neither  one  having  any  authority  over  the  other. 

8.  Railroads  ^s>350(13) — Cbossinq  Accidents— Question  fob  Juby— Will- 
ful Negligence  of  Pesson  Injubed. 

Evidence  that  soldiers,  riding  in  an  army  truck  strudc  by  a  train  at  a 
crossing,  were  racing  with  another  truck  just  before  the  collision,  held 
not  to  show  as  a  matter  of  law  that  they  were  guilty  of  "gross  or  will- 
ful negligence,"  within  CJode  Civ.  Proc.  S.  C.  1912,  |  3230,  so  as  to  bar 
recovery  for  injuries  caused  by  failure  to  give  statutory  signals. 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
cm  District  of  South  Carolina,  at  Greenville;  Joseph  T.  Johnson, 
Judge. 

Action  by  Andrew  A.  Alwang  and  others  against  the  Charleston  & 
Western  Carolina  Railroad  Company.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

T.  P.  Cothran,  of  Greenville,  S.  C,  and  F.  B.  Grier,  of  Greenwood, 
S.  C.  (Grier,  Park  &  Nicholson,  of  Greenwood,  S.  C,  Nichols  & 
Nichols,  of  Spartanburg,  S.  C,  and  Cothran,  Dean  &  Cothran,  of 
Greenville,  S.  C,  on  the  brief),  for  plaintiff  in  error. 

Jesse  W.  Boyd,  of  Spartanburg,  S.  C.  (Frank  L.  Tyson,  of  New 
York  City,  and  Ben  Hill  Brown,  of  Spartanburg,  S.  C,  on  the  brief), 
for  defendants  in  error. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  CON- 
NOR, District  Judge. 

^S9VoT  Other  cases  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  DlgeetB  &  Indexes 
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KNAPP,  Circuit  Judge.  In  this  grade  crossing  case  the  following 
facts  appear :  About  a  mile  north  of  the  town  of  WoodruflF,  S.  C,  the 
railway  of  plaintiflf  in  error,  hereinafter  called  defendant,  crosses  a 
public  highway  known  as  the  Buncombe  road.  The  crossing  is  ele- 
vated some  4  or  5  feet  above  the  natural  level  of  the  highway,  which 
is  graded  up  to  the  rails  on  either  side.  At  the  time  of  the  accident 
the  crossing  and  approaches  thereto  were  all  in  good  condition.  For 
several  weeks  before  some  army  trucks,  each  with  a  complement  of 
men,  had  been  engaged  in  hauling  wood  from  a  point  about  6  miles 
out  on  the  Buncomte  road  to  Woodruff,  where  the  wood  was  loaded 
into  cars  for  shipment  to  Spartanburg. 

On  the  day  in  question,  about  10  o'clock  in  the  forenoon,  two  loaded 
trucks  started  for  Woodruff,  the  first  some  three-quarters  of  a  mile 
ahead  of  the  other.  The  leading  truck  was  operated  by  Sergeant  Hurl- 
but,  and  on  it  were  four  privates.  The  second  was  operated  by 
Sergeant  Hoyt,  with  Corporal  Alwang  sitting  at  his  left  on  the  driver's 
seat,  and  Privates  Martin,  Keehner,  Curtis,  and  O'Neals  up  on  the 
load  behind  them.  All  the  men  were  familiar  with  the  crossing  and 
had  passed  over  it  several  times  that  morning.  The  Hoyt  truck  was 
traveling  at  greater  speed,  and  overtook  the  Hurlbut  truck  about  300 
feet  from  the  crossing.  Hurlbut  presently  kept  to  the  left  of  the  road, 
to  allow  Hoyt  to  pass,  and  they  ran  side  by  side  for  perhaps  100 
feet,  when  Hurlbut  slowed  down  and  Hoyt  went  ahead,  being  then 
within  a  short  distance  of  the  crossing.  At  that  moment  a  freight 
train  running  some  30  miles  an  hour,  which  probabdy  had  not  been 
heard  because  of  the  noise  made  by  the  trucks,  came  to  the  crossing 
from  the  right;  that  is,  from  the  direction  of  Woodruff.  Hurlbut 
saw  the  train  and  stopped ;  but  Hoyt,  although  he  reduced  speed  going 
up  the  incline  to  the  tracks,  did  not  or  could  not  stop  in  time  to  avoid 
a  collision.  The  right  front  of  the  truck  was  struck  by  the  locomotive, 
Martin  was  killed,  and  Alwang,  Keehner,  and  Hoyt  more  or  less 
severely  injured. 

The  defendant  claims  that  the  trucks  were  racing  but  its  testimony 
to  that  effect  was  contradicted  by  plaintiffs'  witnesses.  There  was 
also  some  disagreement  about  the  extent  of  obstructions  to  a  view  of 
the  track  as  the  crossing  was  approached.  For  a  distance  of  approx- 
imately 30  feet  from  the  rails  the  view  was  wholly  unobscured,  as  all 
agree,  and  in  that  distance  the  truck,  going  at  the  speed  described, 
could  easily  have  been  stopped.  Further  away,  for  a  stretch  of  some 
70  feet,  the  view  was  partially  obstructed,  or  momentarily  cut  off, 
by  a  few  scattering  trees  along  the  roadside  or  in  the  adjoining  field. 
It  is  enough  to  say  on  this  point  that  for  a  distance  of  at  least  100  feet 
from  the  crossing  Hoyt  could  have  seen  the  train  in  question  without 
much  difficulty,  if  he  had  looked  in  that  direction. 

The  plaintiffs  rely  upon  sections  3222  and  3230  of  the  Code  of 
South  Carolina,  the  material  parts  of  which  read  as  follows : 

"Sec.  3222.  A  bell  ♦  ♦  ♦  and  a  steam  whistle  shall  be  placed  on  each 
locomotive  engine,  and  such  bell  shall  be  rung,  or  such  whistle  sounded 
*  ♦  ♦  at  the  distance  of  at  least  five  hundred  yards  from  the  place  where 
the  raUroad  crosses  any  pubUc  highway  or  street  or  traveled  place,  and  be 
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k^t  Tinging  or  whistling  until  the  engine  has  crossed  snch  highway  or 
street  or  traveled  place.    ♦    ♦    *  ♦♦ 

"Sec.  3230.  If  a  person  Is  injured  in  his  person  or  property  by  collision 
with  the  engine  or  cars  of  a  railroad  corporation  at  a  crossing,  and  it  appears 
that  the  corporation  neglected  to  give  the  signals  required  by  this  chapter, 
and  that  sudi  neglect  contributed  to  the  injury,  the  corporation  shall  be  lia- 
ble for  all  damages  caused  by  the  collision,  ♦  ♦  ♦  unless  it  is  shown  that, 
in  addition  to  a  mere  want  of  ordinary  care,  the  person  injured,  or  the  per- 
son having  charge  of  his  person  or  property,  was,  at  the  time  of  the  collision, 
guilty  of  gross  or  willful  negligence  *  ♦  *  and  that  such  gross  or  willful 
negligence    ♦    ♦    ♦    contributed  to  the  injury.*' 

[1]  On  the  occasion  under  review  the  whistle  was  undoubtedly 
blown  at  the  prescribed  distance,  giving  the  usual  signal ;  but  it  was 
not  blown  after  that,  and  the  bell  was  not  rung  at  all  as  the  train 
came  on  to  the  crossing.  This  disregard  of  a  statutory  duty  made  a 
case  for  the  jury  on  the  issue  of  defendant's  negligence,  and  their 
verdict  for  the  plaintiffs  is  conclusive. 

[2]  In  discussing  briefly  the  remaining  question,  we  shall  assume 
that  Hoyt,  the  driver  of  the  truck,  was  guilty  of  such  gross  negligence 
as  would  bar  recovery  for  any  injuries  he  may  have  sustained.  But 
his  negligence,  whatever  its  degree,  was  not  imputable  to  the  other 
men  on  the  truck.  They  had  no  authority  over  him,  nor  he  over  them*. 
All  were  soldiers  under  orders.  Hoyt  was  running  the  truck  at  the 
command  of  a  superior  in  one  branch  of  service,  and  the  others  were 
on  the  truck  at  the  command  of  a  superior  in  another  branch  of  serv- 
ice ;  that  is  to  say,  they  were  not  voluntarily  riding  together,  and  there- 
fore not  under  "mutual  responsibility  in  a  common  enterprise,"  to 
quote  a  phrase  from  Schultz  v.  Old  Colony  Street  Ry.  Co.,  193  Mass. 
309,  79  N.  E.  873,  8  L.  R.  A.  (N.  S.)  597,  118  Am.  St.  Rep.  502,  9 
Ann.  Cas.  402,  in  which  the  subject  is  exhaustively  reviewed.  This 
peculiar  relation,  or  want  of  relation,  between  Hoyt  and  the  other 
soldiers,  differentiates  the  instant  cases,  as  we  think,  from  such  a  case 
as  Davis  v.  C,  R.  I.  &  P.  Ry.  Co.,  159  Fed.  10,  88  C.  C.  A.  488,  16 
L.  R.  A.  (N.  S.)  424,  where  the  plaintiff  was  riding  in  a  buggy  with 
his  friend,  who  drove  the  horse,  for  the  purpose  of  visiting  a  point 
of  mutual  interest,  or  Brommer  v.  Penn.  R.  Co.,  179  Fed.  577,  103 
C.  C.  A.  135,  29  L.  R.  A.  (N.  S.)  924,  in  which  it  was  held  that  Hen- 
derson, the  guest  of  Brommer  on  a  pleasure  ride,  was  guilty  of  negli- 
gence which  defeated  his  action,  because,  **being  free  from  the  en- 
grossing work  of  operating  the  machine,  and  occupying  a  seat  beside 
the  driver,  he  was  in  an  even  better  situation  than  Brommer  to  look 
out  for  the  safety  of  the  machine,"  or  Hall  v.  West  Jersey  &  S.  R. 
Co.,  244  Fed.  104,  156  C.  C.  A.  532,  which  was  also  the  suit  of  a  guest 
of  the  automobile  driver  and  decided  against  the  plaintiff  on  the 
authority  of  the  Brommer  Case,  or  the  numerous  state  cases  cited  by 
defendant,  in  which  persons  voluntarily  riding  with  the  driver  of  a 
vehicle,  for  their  mutual  pleasure  or  advantage,  and  having  equal 
opportunity  to  see  and  warn  against  the  dangers  of  a  railroad  cross- 
ing, have  been  denied  recovery  on  the  ground  of  contributory  negli- 
gence. But  in  our  opinion  the  cases  at  bar  are  in  a  different  cat<,'gory. 
These  men  were  not  on  the  truck  for  their  own  purposes  or  of  their 
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own  voliticHi.  They  were  there  by  compulsion,  in  obedience  to  military 
commanc^  without  freedom  to  act  or  direct,  and  it  seems  but  reason- 
able to  hold  that  they  were  not  under  the  same  obligation  to  be  on 
the  lookout  or  give  needed  warning  as  persons  riding  with  a  driver 
of  their  own  accord,  by  his  request  or  their  desire,  and  at  full  lib- 
erty to  take  such  action  as  emergency  might  require. 

[3]  Moreover,  under  the  South  Carolina  statute  above  quoted, 
when  a  railroad  company  fails  to  comply  with  its  provisions,  the  high- 
way traveler  injured  at  a  crossing  may  recover  compensation,  unless 
it  is  shown  that,  "in  addition  to  a  mere  want  of  ordinary  care,"  he  was 
"guilty  of  gross  or  willful  negligence."  And  we  are  unwilling  to  say, 
talcing  into  account  all  the  circumstances  of  record,  which  need  not 
here  he  recited,  that  the  men  for  whom  these  suits  are  brought  were 
guilty  of  gross  or  willful  n^ligence  as  matter  of  law,  even  if  it  be 
true  that  Hurlbut  and  Hoyt  were  engaged  in  a  race  just  before  the 
accident.  On  the  contrary,  we  think  the  jury  had  the  right  to  find  that 
they  were  wanting  at  most  in  ordinary  care,  and  even  to  find  that,  as 
soldiers  under  orders,  they  were  not  wanting  in  such  care  as  ordinarily 
prudent  persons  would  exercise  in  like  situation.  From  every  point 
of  view  the  facts  are  dearly  more  favorable  to  the  plaintiffs  than  those 
appearing  in  the  recent  case  of  Southern  Pacific  Co.  v.  Wright,  248 
Fed.  261,  160  C.  C.  A.  339,  which  holds  that  the  question  of  the 
contributory  negligence  of  an  automobile  passenger,  injured  by  the 
reckless  conduct  of  its  driver,  was  properly  submitted  to  the  jury. 

It  follows  that  the  rulings  of  the  trial  court,  refusing  to  direct  a 
verdict  for  defendant  and  rejecting  certain  -requested  instructions, 
were  not  erroneous,  and  the  judgment  will  therefore  be  affirmed. 


(258Fed.S00) 

DODGE  V.  UNITED  STATES.* 

(Circuit  Oourt  of  Appeals,  Second  Circuit    May  16,  1910.) 

No,  212. 

1.  Cbiminal  Law  ^=:>864  —  Tbial  —  Communication   Between   Judoc  and 

JUBY. 

Any  communication  from  trial  court  to  jury  in  a  criminal  case,  not 
made  in  open  court,  is  improper. 

2.  Cbiminal  Law   ^=»1174(1) — Habmi.eb8  Ebbob— Communication   Between 

coubt  and  juby. 

Trial  court's  improper  action  in  privately  advising  Jury  that  they 
might  convict  under  a  certain  count  is  not  reversible  error,  where  no  in- 
formation was  given  which  was  not  contained  in  original  charge. 

3.  Indictment  and  Infobmation  ^=»169(2) — Busplusaob— Poweb  to  Stbike 

Out. 

Trial  court's  action  in  striking  certain  words  in  a  count  on  motion  by 
government,  to  which  defendant  made  no  objection,  constitutes  error  fia- 
tal  to  a  conviction  on  that  coimt 

4.  Wab  ^=»4 — Espionaob  Act— Instbuctions. 

In  a  prosecution  under  Espionage  Act,  instruction  regarding  defend- 
ant's right  to  freedom  of  speech,  and  power  of  Congr<»8S  to  enact  laws 
abridging  such  freedom  in  time  of  war,  held  not  improper. 

^=»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexee 
•Certiorari  denied  250  U.  8.  660.  40  Sup.  Ct  10,  64  U  Bd.  — . 
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S.  Wab  49»4— Espioif  age  Act. 

The  Eq[>ioiiage  Act  Is  oonstltutionaL 

6b  Cbihinai.  IjAW  ^=»1169(4)  —  Qttbstions  Bjbviewabijb  —  Cbbdibiutt  ^w 
Witnesses. 

On  appeal  In  a  criminal  case,  the  court  cannot  pass  upon  the  veradty 
of  witnesses. 
7.  Cbiminal  Law  «=»991(2) — ^Excessive  Sentence— Effect. 

That  the  court  exceeded  its  authority  by  providing  that  accused's  im- 
prisonment should  be  at  hard  labor  does  not  invalidate  the  authorized 
portion  of  the  sentence. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  New  York. 

William  Dodge  was  convicted  of  violating  the  Espionage  Act,  and 
he  brings  error.    Judgment  on  third  count  anirmed. 

Irvmg  M.  Weiss,  of  Buffalo,  N.  Y.  (Eustace  Reynolds,  of  Buffalo, 
N.  Y.,  of  counsel),  for  plaintiff  in  error. 

Stephen  T.  Lockwood,  U.  S.  Atty.,  and  John  H.  O'Day,  Asst  U.  S. 
Atty.,  both  of  Buffalo,  N.  Y. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  The  plaintiff  in  error,  hereinafter  called 
the  defendant,  comes  into  this  court  to  reverse  a  conviction  under 
Espionage  Act  June  15,  1917,  c.  30,  40  Stat.  217,  as  amended  by  Act 
May  16,  1918,  c.  75,  40  Stat.  553.  The  indictment  was  based  upon  sec- 
tion 3  of  title  1  of  the  act  (Comp.  St.  1918,  §  lQ212c)  which  is  found 
in  the  margin.* 

1  "Sec.  3.  Whoever,  when  the  United  States  is  at  war,  shall  willfully  make 
or  convey  false  reports  or  false  statements  with  intent  to  interfere  with  the 
operation  or  success  of  the  military  or  naval  forces  of  the  United  States,  or 
to  promote  the  success  of  its  enemies,  or  shall  willfully  make  or  convey  fblse 
reports  or  false  statements,  or  say  or  do  anything  except  by  way  of  bona  fide 
and  not  disloyal  advice  to  an  investor  or  investors,  with  intent  to  obstruct  the 
sale  by  the  United  States  of  bonds  or  other  securities  of  the  United  States, 
or  the  making  of  loans  by  or  to  the  United  States,  and  whoever,  when  the 
United  States  is  at  war,  shall  willfully  cause,  or  attempt  to  cause,  or  incite 
or  attempt  to  incite,  insubordination,  disloyalty,  mutiny,  or  refusal  of  duty, 
in  the  military  or  naval  forces  of  the  United  States,  or  shall  willfully  ob- 
struct or  attempt  to  obstruct  the  recruiting  or  enlistment  service  of  the 
United  States,  and  whoever,  when  the  United  States  is  at  war,  shall  willfully 
utter,  print,  write,  or  publish  any  disloyal,  profane,  scurrilous,  or  abusive  lan- 
guage about  the  form  of  government  of  the  United  States,  or  the  Constitution 
of  the  United  States,  or  the  military  or  naval  forces  of  the  United  States,  or 
the  flag  of  the  United  States,  or  the  uniform  of  the  Army  or  Navy  of  the 
United  States,  or  any  language  intended  to  bring  the  form  of  government  of 
the  United  States,  or  the  Constitution  of  the  United  States,  or  the  military 
or  naval  forces  of  the  United  States,  or  the  flag  of  the  United  States,  or  the 
uniform  of  the  Army  or  Navy  of  the  United  States,  into  contempt,  scorn,  con- 
tumely, or  disrepute,  or  shall  willfully  utter,  print,  write,  or  publish  any  lan- 
guage intended  to  incite,  provoke,  or  encourage  resistance  to  the  United 
States,  or  to  promote  the  cause  of  its  enemies,  or  shall  willfully  display  the 
flag  of  any  foreign  enemy,  or  shall  willfully  by  utterance,  writing,  printing, 
publication,  or  language  spoken,  urge,  incite,  or  advocate  any  curtailment  of 
production  in  this  country  of  anything  or  things,  product  or  products,  neces- 
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The  indictment  contains  four  counts.  The  first  count  In  substance 
states  that  the  defendant  on  June  22,  1918,  at  Buffalo,  while  the 
United  States  was  at  war  with  Germany  and  Austria-Hungary — 

"  ♦  ♦  ♦  did  then  and  there  knowingly,  wrongfully  unlawfully,  feloniously, 
and  willfully  utter  and  publish  language  intended  to  incite,  provoke,  and  en- 
courage resistance  to  the  United  States  and  promote  the  'cause  of  Its  enemies,' 
by  appearing  upon  the  public  streets  in  the  presence  and  within  the  hearing 
of  a  large  crowd  of  men  forming  part  of  the  military  forces  of  the  United 
States,  and  capable  of  bearing  arms,  and,  with  the  intent  that  they  should 
hear,  did  then  and  there  give  utterance  to  words  in  substance  to  the  effect 
that  the  United  States  should  not  be  at  war;  that  on  July  3,  1918,  there 
would  be  a  meeting  at  the  corner  of  Spring  and  Genesee  streets,  behind  closed 
doors,  at  whidti  things  would  be  told  about  the  war,  and  that  his  hearers  were 
all  invited  to  attend,  and  by  inflection,  tone  of  voice,  and  innuendo  he,  the 
said  William  Dodge,  did  then  and  there  convey  to  his  hearers  the  impression 
that  things  would  be  disclosed  at  said  meeting  about  the  present  war  that 
would  bring  the  form  of  the  government  of  the  United  States  and  the  miUtary 
and  naval  forces  of  the  United  States  into  contempt,  scorn,  contumely,  and 
disrepute;  and  he,  the  said  William  Dodge,  did  furthermore  then  and  there 
willfully  utter,  publish,  and  proclaim  to  the  aforesaid  crowd  of  men  words 
and  language  in  substance  as  follows : 

"  *Let  us  organize  and  follow  the  leaders,  the  agitators.  Now  they  call  ns 
agitators  pro-Grcrmans.  What  right  has  the  government  to  call  us  such  now? 
If  there  was  anything  for  us  to  fight  for,  we  would  do  so,  every  one  of  us; 
but  what  are  we  fighting  for?  Nothing  to  our  advantage;  nothing  for  our 
good ;  nothing  for  our  benefit.    This  war  is  not  worth  fighting  for.' 

''And  at  the  same  time  and  place  the  said  William  Dodge  did  enter  into  an 
argument  with  one  of  the  audience,  who  stated  that  he  was  enlisted  In  the 
army  of  the  United  States,  and  the  said  William  Dodge  did  then  and  there 
by  word  of  mouth  publicly  heap  scorn  and  contumely  upon  the  said  person 
because  of  his  enlistment  in  the  said  army." 

The  second  count  states  that — 

"at  the  same  time  and  place  and  by  the  same  means  the  defendant  did  know- 
ingly, wrongfully,  unlawfully,  feloniously,  and  willfully  attempt  to  cause  and 
incite  insubordination,  disloyalty,  and  refusal  of  duty  in  the  military  and 
naval  forces  of  the  United  States." 

The  third  count  states  that — 

"at  the  same  time  and  place,  and  in  the  same  manner  and  by  the  same  means 
as  set  forth  in  the  two  previous  counts,  the  defendant  did  ♦  ♦  ♦  know- 
ingly, wrongfully,  unlawfully,  feloniously,  and  willfully  attempt  to  obstruct 
the  recruiting  and  enlistment  service  of  the  United  States." 

The  fourth  count  states — 

"the  manner  and  means  of  alleged  violation,  and  charges  that  under  the  ^me 
circumstances  and  at  the  same  time  and  place  the  defendant  did  in  the  same 
way  by  word  and  act  oppose  the  cause  of  the  United  States  in  the  aforesaid 
war." 

sary  or  essential  to  the  prosecution  of  the  war  in  which  the  United  StatM 
may  be  engaged,  with  iptent  by  such  curtailment  to  cripple  or  hinder  the 
United  States  in  the  prosecution  of  the  war,  and  whoever  shall  advocate, 
teach,  defend,  or  suggest  the  doing  of  any  of  the  acts  or  things  in  this  section 
enumerated,  and  whoever  shall  by  word  or  act  support  or  favor  the  cause  of 
any  country  with  which  the  United  States  is  at  war  or  by  word  or  act  op- 
pose the  cause  of  the  United  States  therein,  shall  be  punished  by  a  fine  of  not 
more  than  $10,000  or  imprisonment  for  not  more  than  twenty  years,  or  both." 
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THc  defendant  pleaded  not  guilty.  After  a  trial  which  lasted  for 
several  days,  the  jury  rendered  a  verdict  acquitting  him  on  the  second 
and  fourth  counts,  and  convicting^  him  on  the  first  and  third  counts. 
The  defendant  was  sentenced  to  be  imprisoned  in  the  Maryland  state 
penitentiary  at  Baltimore,  Md.,  at  hard  labor  for  a  term  of  six  years. 

The  defendant's  father  was  bom  in  England  and  his  mother  in 
France.  He  himself  was  bom  in  Buffalo,  and  he  is  a  member  of  the 
Socialist  Labor  Party  and  of  the  Workers  Intemational  Industrial  Un- 
ion, which  prior  to  1915  had  been  called  the  I.  W.  W. 

[1,  2]  It  appears  that  while  the  jury  was  deliberating  on  its  verdict 
the  bailiflf  in  charge  brought  to  the  judge  a  communication  from  it. 
Upon  its  receipt  he  summoned  the  counsel  for  both  sides  to  his  cham- 
bers and  informed  them  that  he  had  received  a  communication  from 
the  jury,  but  that  he  did  not  think  he  should  disclose  its  substance  at 
that  time.  Thereupon  counsel  withdrew  and  the  judge  returned  an 
answer  to  the  jury's  communication  by  the  bailiff  in  charge.  After 
the  verdict  was  received  the  judge  informed  counsel  that  what  the 
jury  had  asked  was  whether  defendant  could  be  convicted  on  the 
first  count,  and  that  he  replied,  "Yes ;"  and  he  stated  that  he  had  not 
at  the  time  apprised  counsel  of  the  contents  of  the  note,  or  of  the  re- 
ply, as  it  did  not  seem  to  him  to  be  of  enough  importance,  especially  as 
he  had  in  his  instructions  informed  them  that  the  defendant  could  be 
found  guilty  of  one  or  all  counts,  or  none  at  all ;  and  it  has  been  as- 
signed as  error  that  the  court  communicated  with  and  instructed  the 
jury,  not  in  open  court,  and  not  in  the  presence  and  without  the 
knowledge  and  consent  of  the  defendant  or  his  counsel,  after  the  jury 
had  retired  to  deliberate  on  their  verdict. 

It  has  been  held  in  a  few  cases  that  after  a  jury  has  retired  the 
court  may  give  an  instruction  on  a  question  of  law  in  the  absence  of 
counsel.  Bassett  v.  Salisbury  Mfg.  Co.,  28  N.  H.  438;  Milton  School 
District  No.  1  v.  Bragdon,  23  N.  H.  507;  Shapley  v.  White,  6  N.  H. 
172 ;  Goldsmith  v.  Solomons,  2  Strob.  (S.  C.)  296,  300.  In  the  case 
last  cited  the  court  said: 

"The  Intercourse  between  the  Jury  and  the  bench  Is,  in  many  respects,  very 
confidential.  Often  the  communications  from  the  jury  are  of  that  kind  which 
ought  not  l>e  communicated  to  the  bar." 

These  cases  are  contrary  to  the  clear  weight  of  authority.  In  38  Cyc. 
1859,  it  is  said: 

'*It  is  almost  uniyersally  held  that  no  communication  ought  to  take  place 
between  the  Judge  and  the  Jury  after  the  cause  has  been  committed  to  them 
by  the  charge  of  the  Judge,  unless  in  open  court." 

That  is  imdoubtedly  the  law.  The  leading  case  on  this  subject  is 
Sargent  v.  Roberts,  1  Pick.  (Mass.)  337,  11  Am.  Dec.  185,  which  was 
decided  by  the  Supreme  Court  of  Massachusetts  in  1823.  In  that  case, 
after  a  jury  had  been  out  for  six  hours,  the  foreman  wrote  to  the 
judge,  at  his  chambers,  that  they  could  not  agree  and  that  they  waited 
for  his  directions.  The  judge  replied  in  writing,  saying  that  he  was 
unwilling  to  permit  them  to  separate,  and  gave  such  directions  as 
would  enable  them  to  reconsider  the  cause  in  a  more  systematic  man- 
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ncr.  And  he  directed  the  jury  to  brin^  his  letter  into  court  wiA  them 
in  order  that  it  might  be  filed  with  me  papers  in  the  case.  A  new 
trial  was  ordered.  The  opinion  was  written  by  Chief  Justice  Parker, 
who  said: 

"As  It  Is  Impossible,  we  think,  to  complain  of  the  substance  of  the  com- 
munication, the  only  question  is  whether  any  communication  at  all  is  proper, 
and,  if  it  was  not,  the  party  against  whom  the  verdict  was  is  entitled  to  a 
new  trial.  And  we  are  all  of  opinion,  after  considering  the  question  maturely, 
that  no  communication  whatever  ought  to  take  place  between  the  judge  and 
the  jury,  after  the  cause  has  been  committed  to  them  by  the  charge  of  the 
judge,  unless  in  open  court,  and,  where  practicable,  in  the  presence  of  the 
counsel  in  the  cause.*' 

The  courts  are  practically  unanimous  in  holding  that  private  com- 
munications between  court  and  jury  are  improper,  and  that  all  com- 
munications should  be  made  in  public.  They  are  not,  however,  imani- 
mous  in  holding  that  a  private  communication  between  judge  and 
jury  will  in  any  case  in  which  it  occurs  nullify  the  verdict.  In  Mose- 
ley  V.  Washburn,  165  Mass.  417,  43  N.  E.  182,  the  judge  answered  a 
written  question  from  the  jury  as  to  the  date  from  which  to  compute 
interest ;  it  having  been  covered  in  the  original  instruction.  This  was 
held  not  to  require  reversal.  In  Whitney  v.  Commonwealth,  190  Mass. 
531,  77  N.  E.  516  (1906),  a  civil  case,  the  judge  communicated  with 
the  jury  privately,  the  communication  being  a  collateral  direction  as 
to  the  manner  of  using  the  papers  supplied  for  the  reception  of  a  ver- 
dict, and  the  court  held  that  this  did  not  require  the  verdict  to  be  set 
aside.    The  court  said  in  the  Whitney  Case : 

**There  are  grave  objections  to  any  communication  with  a  jury  made  as 
this  was.  *  *  *  But  the  facts  stated  in  this  case  make  it  certain  that  no 
miscarriage  of  justice  has  resulted." 

In  Buntm  v.  Danville,  93  Va.  200,  24  S.  E.  830,  the  judge  answered 
a  question  of  the  jury,  both  question  and  answer  being  in  writing, 
without  informing  counsel,  who  were  in  court  engaged  in  another  case. 
The  court  declined  on  that  account  to  reverse,  and  declared  that,  while 
the  better  practice  is  to  inform  the  counsel  of  any  question  asked  by  the 
jury,  the  irregularity  would  not  vitiate  the  verdict,  as  the  answer  cor- 
rectly stated  the  law  and  the  verdict  was  plainly  right.  In  People  v. 
Kelly,  94  N.  Y.  526,  the  judge  answered  a  written  commtmication  from 
the  jury.  .  It  did  not  appear  what  the  communication  was.  The  court 
held  that  the  question  was  not  properly  raised  by  affidavit,  and  implied 
that  the  harmful  nature  of  such  communication  should  be  shown,  say- 
ing that  the  presumption  is  that  there  was  no  violation  of  duty  on  the 
part  of  the  court. 

The  only  case  in  the  federal  courts  which  has  come  to  our  attention 
is  Fillipon  v.  Albion  Vein  Slate  Co.,  242  Fed.  258,  155  C.  C.  A.  98, 
decided  by  the  Circuit  Court  of  Appeals  in  the  Third  Circuit.  The 
court  held  that  under  the  circumstances  of  the  case  a  written  com- 
munication between  the  court  and  the  jury,  after  the  jury  had  retired, 
is  not  ground  for  reversal  in  a  civil  case,  where  no  harm  results ;  the 
question  and  answer  being  preserved  of  record.  The  question  in  that 
case  concerned  the  applicable  rule  of  contributory  negligence.    The 
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court  found  nothing  to  complain  of  in  the  answer,  and  the  only  ques- 
tion was  whether  there  ought  to  be  a  reversal  because  the  instruction 
was  not  given  in  open  court    In  its  opinion  the  court  said: 

**Is  there  a  compeUlng  reason  of  policy  why  a  trial  fairly  and  accurately 
conducted  must  be  always  set  aside,  where  such  an  Irregularity  has  crept  in, 
although  it  has  done  no  actual  harm,  and  is  unlikely  to  do  harm?  We  do  not 
see  our  way  to  answer  this  question  in  the  afllrmatlve,  and  must  therefore  af- 
firm the  jud^ent" 

And  see  Grabinsky  v.  Smit,  20  Mo.  App.  50;  State  v.  Nash,  51  S. 
C.  319,  28  S.  E.  946. 

In  the  instant  case  it  is  evident  that  no  possible  harm  resulted  or 
could  result  from  the  communication  which  passed  between  court  and 
jury.  The  communication  gave  the  jury  no  information  which  was 
not  contamed  in  the  original  charge.  While  the  judge  should  not  have 
done  what  he  did,  to  reverse  on  that  ground  would  under  the  circum- 
stances be  so  extremely  technical  that  it  does  not  at  all  approve  itself 
to  our  judgment. 

[3]  At  the  close  of  the  case  counsel  for  the  government  moved  to 
strike  out  as  surplusage  a  portion  of  the  first  paragraph  of  the  first 
count  of  the  indictment  and  the  word  "mutiny"  from  the  first  para- 
graph of  the  second  count.  Counsel  for  defendant  at  once  said: 
"No  objection."  The  court  granted  the  motion.  This  is  now  assign- 
ed for  error.  That  it  was  error  of  the  most  serious  kind  is  not  to  be 
doubted.  The  rule  is  almost  universally  recognized,  both  in  this  coun- 
try and  in  England,  that  an  indictment  cannot  be  amended  by  the 
court,  and  that  an  attempt  to  do  so  is  fatal  to  a  verdict  upon  the  count. 

The  Supreme  Court  in  Ex  parte  Bain,  121  U.  S.  1,  7  Sup.  Ct.  781, 
30  L.  Ed.  849,  declared  that  it  was  beyond  question  that  in  the  English 
courts  indictments  could  not  be  amended,  and  that  no  authority  had 
been  cited  in  the  American  courts  which  sustained  the  right  of  a  court 
to  amend  any  part  of  the  body  of  an  indictment  without  reassembling 
the  grand  jury,  unless  by  virtue  of  a  statute.  In  that  case  the  trial 
court  amended  the  indictment  by  striking  out  six  words  as  being  sur- 
l>lusage.  The  Supreme  Court  held  that  this  deprived  the  court  of 
power  to  try  the  prisoner.  There  was  only  one  count  in  the  indictment 
in  that  case.    And  the  court  said: 

'The  power  of  the  court  to  proceed  to  try  the  prisoner  Is  as  much  arrested 
as  if  the  Indictment  had  been  dismissed  or  a  noUe  prosequi  had  been  entered." 

We  therefore  hold  in  the  instant  case  that  the  amendment  made  in 
the  first  two  counts  deprived  the  court  of  power  to  proceed  upon  those 
counts;  but  this  did  not  aflfect  the  right  to  try  the  defendant  upon 
the  third  and  fourth  counts.  As  the  jury  acquitted  on  the  fourth 
cotmt,  the  question  is  as  to  the  validity  of  the  third  count.  That 
count  is  well  drawn,  and  the  conviction  under  that  count  must  be  sus- 
tained imless  the  Espionage  Act  is  imconstitutional. 

[4-1]  It  was  claimed  at  the  argument  that  the  trial  judge  gave  the 
impression  to  the  jury  that  the  defendant  had  no  right  to  freedom  of 
speech  while  the  country  was  at  war,  and  that  Congress  in  time  of 
war  could  enact  laws  in  violation  of  the  First  Amendment,  which  pro- 
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vides  that  Congress  shall  make  no  law  abridging  freedom  of  speech. 
That  portion  of  the  charge  complained  of  may  be  found  in  the  margin.* 

We  see  no  error  in  the  above  instruction,  which  in  effect  amounted 
to  what  the  Supreme  Court  said  in  the  cases  of  Schenck  v.  United 
States,  249  U.  S.  47,  39  Sup.  Ct.  247,  63  L.  Ed.  470,  Frohwerk  v.  Unit- 
ed States,  249  U.  S.  204,  39  Sup.  Ct.  249,  63  L.  Ed.  561,  and  Debs 
V.  United  States,  249  U.  S.  211,  39  Sup.  Ct.  252,  63  L.  Ed.  566.  The 
act  is  constitutional  and  there  is  evidence  which,  if  the  jury  believed 
it,  justified  the  verdict.  The  evidence  was  very  conflicting,  and  Dodge, 
who  took  the  stand,  denied  flatly  that  he  had  said  certain  things  which 
others  stated  he  had  said.  But  this  court  cannot  pass  upon  the  veraci- 
ty of  the  witnesses,  and  determine  whether  Dodge  or  his  accusers 
told  the  truth. 

[7]  It  appears  that,  in  sentencing  the  defendant  to  imprisonment, 
the  court  sentenced  him  to  imprisonment  for  "hard  labor,"  and  that 
those  words  are  not  found  in  the  act  for  the  violation  of  which  the 
conviction  was  obtained.  But  where  a  court  has  jurisdiction  of  the 
person  and  the  offense  the  imposition  of  a  sentence  in  excess  of  what 
the  law  permits  does  not  render  the  authorized  portion  of  the  sentence 
void,  but  only  the  portion  of  it  which  is  in  excess;  United  States  v. 
Pridgeon,  153  U.  S.  48,  14  Sup.  Ct.  746,  38  L.  Ed.  631. 

Judgment  on  third  count  affirmed. 

2  "Another  subject  has  been  suggested  during  the  course  of  this  trial.  In 
reference  to  which  I  conceive  that  I  should  give  you  Instructions.  You 
should  understand,  gentlemen,  that  it  is  a  constitutional  provision  that  a  per- 
son has  the  right  of  freedom  of  speech,  and  Congress,  true  enough,  has  no 
right  to  enact  laws  abridging  the  freedom  of  speech ;  but,  gentlemen,  this  Is 
a  much-abused  term,  and  I  Instruct  you  that  the  guaranty  cannot  be  success- 
fully resorted  to  as  a  protection  in  time  of  war,  where  things  that  are  said 
or  uttered  involve  the  integrity  of  the  nation,  or  injure  or  tend  to  injure  the 
United  States — in  other  words,  a  citizen  would  not  be  permitted  to  speak  or 
write  in  the  time  of  war  in  a  way  that  would  Interfere  with  the  successful 
ending  of  the  war.  While  citizens  may  fairly  criticize  the  laws  of  Congress, 
and  even  the  acts  of  the  President,  or  of  the  army  or  navy,  yet  such  criticism 
must  be  honest  and  based  upon  truth,  and  not  with  the  intent  to  violate  the 
Sedition  Act  in  question.  When  the  words  uttered  are  accompanied  by  a  will- 
ful Intent  to  disobey  the  statute,  and  to  obstruct  the  recruiting  or  enlistment 
service  of  the  United  States,  or  the  purposes  that  the  United  States  has  in 
engaging  in  the  war,  or  to  induce  disloyalty  or  insubordination,  or  attempt  so 
to  do,  then,  gentlemen,  what  was  said  becomes  seditious  and  an  infraction  of 
the  statute. 

"In  this  respect,  gentlemen,  the  Sedition  Act,  as  amended  in  May,  1918, 
and  under  which  this  Indictment  Is  found,  is  very  broad  and  comprehensive, 
and  it  will  bear  reading  again.  This  is  an  extraordinary  measure,  limited 
to  times  when  the  United  States  Is  at  war,  and  by  that  I  mean  to  be  under- 
stood as  saying  that  very  likely  the  things  that  are  claimed  to  be  said,  if  they 
were  said,  would  not  be  a  violation  of  the  statute  if  we  were  not  at  war,  but 
being  at  war,  a  different  situation  presents  itself,  and  Congress  has  met  the 
situation  by  enacting  the  statute  to  which  I  am  now  calling  your  attention.*' 
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8BABS,  BOBBUCK  &  CO.  v.  FEDEBAL  TBADB  COMMISSION. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  29,  1919.) 

No.  2659. 

1.  Tbade-Mabks  and  Tbade-Names  «=>80%,  New,  vol.  8A  Key-No.  Series— 

Unfair  Competition. 

A  finding  by  the  Federal  Trade  Commission  that  a  mail-order  house  do- 
ing an  interstate  business  was  guilty  of  unfair  competition  in  selling 
sugars,  teas,  and  coffees  under  representations  that  it  had  obtained  spe- 
cial price  concessions,  because  of  the  magnitude  of  its  purchases,  and  that 
it  purchased  selected  bra^ids  from  abroad,  held  warranted. 

2.  Tbadb-Mabks  and  Tbade-Nahes  *=»80%,  New,  vol.  8A  Key-No.  Series — 

Pboceedinos  Before  Federal  Trade  Commission — Injunctional  Order. 
An  order  issued  by  the  Federal  Trade  Commission,  commanding  a 
mail-order  house  doing  an  interstate  business  to  cease  and  desist  from  cer- 
tain unfair  practices  in  connection  with  the  sale  of  sugar  and  other 
staple  commodities,  held  not  to  have  been  improvldently  issued  because 
the  mail-order  house  had  discontinued  such  methods,  where  it  was  con- 
tending that  Act  Sept.  26,  1914,  {  5  (Comp.  St.  §  8836e),  creating  the  Fed- 
eral Trade  Commission,  was  unconstitutional,  or,  if  valid,  had  not  been 
infringed,  and  the  government's  control  of  sugar  sales  and  consumption 
had  temporarily  put  an  end  to  the  objectionable  practices  in  any  event. 

3.  Evidence  ^=»23(1) — Judicial  Notice — Government  Control  of  Trade. 

On  petition  to  have  a  cease  and  desist  order  issued  by  the  Federal  Trade 
Commission  vacated  on  the  ground  that  the  unfair  practices  of  petitioner 
which  related  to  sales  of  sugar,  etc.,  had  ceased,  the  court  will  take  judi- 
cial notice  of  the  government's  control  of  the  sale  and  consumption  of 
sugar  during  the  war,  which  temporarily  at  least  put  an  end  to  the  ob- 
jectionable practice. 

4.  Trade-Marks  and  Trade-Names  *=»80%,  New,  vol.  8A  Key-No.  Series — 

Unfair  Competition — Federal  Trade  Commission. 

Act  Sept.  26,  1914,  $  5  (Comp.  St.  §  8836e),  giving  the  Federal  Trade 
Commission  authority  over  unfair  methods  of  competition,  and  declaring 
the  same  unlawful,  is  not  void  for  indefinlteness  because  the  words  "un« 
fair  methods  of  competition"  were  not  defined ;  the  trader,  being  entitled 
to  his  day  in  court,  where  common  law  principles  would  control. 
S^  Constitutional  Law  ^=s>62,  80(2) — Unlawful  Delegation  of  Legislative 
and  Judicial  Power. 

Act  Sept.  26,  1914,  |  5  (Comp.  St.  §  8836e),  giving  the  Federal  Trade 
Commission  i)ower  to  stop  unfair  methods  of  competition  In  commerce  and 
declaring  the  same  unlawful,  is  not  an  unlawful  delegation  of  legislative 
and  judicial  power ;  Congress  having  by  the  act  declared  the  public  policy 
applicable  to  the  situation. 
6.  Trade-Marks  and  Trade-Names  *=»80%,  New,  vol.  8A  Key-No.  Series — 
Powers  of  Federal  Trade  Commission — Unfair  Competition. 

The  Federal  Trade  Commission,  under  its  authority  to  stop  unfair 
methods  of  competition,  cannot  prevent  a  trader  from  selling  a  staple 
article  as  sugar  below  cost,  although  it  may  prevent  such  sales  accom- 
panied by  representations  which  would  injure  other  traders. 

Alschuler,  Circuit  Judge,  dissenting  in  part. 

Original  Petition  to  Review  Order  of  Federal  Trade  Commission. 

Original  petition  by  Sears,  Roebuck  &  Co.  against  the  Federal  Trade 
Commission,  to  review  an  order  commanding  petitioner  to  desist  from 
certain  unfair  methods  of  competition  'in  commerce.  Commission  di- 
rected to  modify  its  orders,  and  petition  in  other  respects  denied. 

^s»For  otber  cases  sss  same  topic  A  KEY-NUMBBR  In  aU  Key-Numbered  Digests  A  Indexes 
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Sidney  Adler,  of  Chicago,  III.,  for  petitioner. 
John  Walsh,  of  Washington,  D.  C,  for  respondent 

Before  BAKER  and  ALSCHULER,  Circuit  Judges,  and  CAR- 
PENTER, District  Judge. 

BAKER,  Circuit  Judge.  This  is  an  original  petition  to  review  an 
order  entered  by  the  respondent,  the  Federal  Trade  Commission, 
against  the  petitioner,  Sears,  Roebuck  &  Co.,  a  corporation,  command- 
ing the  petitioner  to  desist  from  certain  unfair  methods  of  competi- 
tion in  commerce.  Respondent's  order  w^s  based  on  its  complaint, 
filed  on  February  26,  1918,  on  the  petitioner's  answer,  and  on  a  writ- 
ten stipulation  of  facts.  Procedure  before  the  commission  and  also 
before  this  court  on  review  is  prescribed  in  section  5  of  the  act  to 
create  a  Federal  Trade  Commission,  approved  on  September  26,  1914 
(38  Stat.  719,  c.  311  [Comp.  St.  §  8836e]).  Respondent's  authority 
over  the  subject-matter  of  its  order  is  derived  from  the  following  pro- 
vision in  the  same  section :  **Unf air  methods  of  competition  in  com- 
merce are  hereby  declared  unlawful."  Section  4  (Comp.  St.  §  8836d) 
is  a  dictionary  of  terms  used  in  the  act.  "Commerce"  means  inter- 
state or  foreign  commerce ;  but  the  general  term,  "unfair  methods  of 
competition,"  is  nowhere  defined  specifically,  nor  is  there  a  schedule 
of  methods  that  shall  be  deemed  unfair. 

In  its  complaint  respondent  averred  that  petitioner  is  engaged  in 
interstate  and  foreign  commerce,  conducting  a  "mail-order"  business ; 
that  petitioner  for  more  than  two  years  last  past  has  practiced  unfair 
methods  of  competition  in  commerce  by  false  and  misleading  adver- 
tisements and  acts,  designed  to  injure  and  discredit  its  competitors 
and  to  deceive  the  general  public,  in  the  following  ways : 

(1)  By  advertising  that  petitioner,  because  of  large  purchases  of 
sugar  and  quick  disposal  of  stock,  is  able  to  sell  sugar  at  a  price  low- 
er than  others  offering  sugar  for  sale ; 

(2)  By  advertising  that  petitioner  is  selling  its  sugar  at  a  price  much 
lower  than  that  of  its  competitors  and  thereby  imputing  to  its  com- 
petitors the  purpose  of  charging  more  than  a  fair  price  for  their  sugar; 

(3)  By  selling  certain  of  its  merchandise  at  less  than  cost  on  the 
condition  that  the  customer  simultaneously  purchase  other  merchan- 
dise at  prices  which  give  petitioner  a  profit  on  the  transaction,  with- 
out letting  the  customer  know  the  facts ; 

(4)  By  advertising  that  the  quality  of  merchandise  sold  by  its  com- 
petitors is  inferior  to  that  of  similar  merchandise  sold  by  petitioner, 
and  that  petitioner  buys  certain  of  its  merchandise  in  markets  not  ac- 
cessible to  its  competitors,  and  is  therefore  able  to  give  better  advan- 
tages in  quality  and  price  than  those  offered  by  its  competitors. 

Petitioner  extensively  circulated  the  following  advertisements, 
among  others : 

"We  can  afford  to  give  this  guarantee  of  a  less  than  wholesale  price'  be- 
cause we  are  among  the  largest  distributors  of  sugar  wholesale  or  retail  in 
the  world.  We  sell  every  year  thirty-five  miUiou  pounds  of  sugar.   And»  buying 
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in  such  vast  qnantitles,  and  buying  directly  from  the  refineries,  we  naturally 
get  our  sugar  for  less  money  than  other  dealers." 

"F6r  instance,  every  grocer  carries  granulated  sugar  in  stock,  but  does  he 
tell  you  which  kind?  There  are  two  kinds — granulated  cane  sugar  and  granu- 
lated bcfet  sugar — and  they  look  exactly  alike.  Some  people  prefer  the  one 
and  some  the  other.  But  beet  sugar  usually  costs  less  than  cane  sugar,  so  if 
you  are  getting  beet  sugar  you  should  pay  lessior  it.  Do  you  know  which 
kind  you  are  getting  and  which  you  are  paying  tor? 

"Our  teas  have  a  pronounced,  'yet  delicate,  tea  flavor  with  an  appealing 
fragrance  because  we  spare  neither  time  nor  expense  to  get  the  very  beet  the 
greatest  tea  gardens  of  the  world  can  produce. 

"first,  because  of  the  difficulty  of  getting  in  this  country  the  exact  character 
and  flavor  of  certain  teas,  we  do  our  own  importing  and  critically  test  every 
tea.  Our  representative  goes  to  the  various  tea-growing  countries  and  makes 
the  selection  in  person.  Then,  the  greatest  care  is  taken  to  get  only  first-crop 
pickings  from  upland  soil. 

''Also,  by  buying  direct  from  the  tea  gardens,  while  the  crops  are  being 
harvested,  we  are  able  to  have  them  always  perfectly  fresh. 

"It  would  be  natural  for  you  to  conclude  that  all  this  care  in  buying  and 
selecting  would  make  our  teas  very  high  in  price,  but  in  reality,  our  prices  are 
unusually  low  for  such  high  quality.  Here  is  a  reason :  By  buying  direct  from 
the  tea  gardens  we  cut  out  the  middleman's  profit.'' 

"Over  land  and  se^,  from  the  greatest  coffee  regions  in  the  world  we  bring 
you  the  choicest  of  the  crop,  and  make  it  possible  for  you  to  have  that  fresh, 
savory,  and  fragrantly  tempting  cup  of  coffee  for  your  breakfast.  You  see,  we 
buy  direct  from  the  best  plantations  in  the  world.  We  get  the  pick  of  the 
crop — ^upland  coffees  from  rich,  healthy  soil  and  growers  of  unquestioned  ex- 
perience and  skill.  We  buy  enormous  quantities  and  pay  cash,  thus  making  it 
possible  to  offer  our  customers  the  very  best  coffees  at  very  low  prices." 

[1]  Petitioner's  sales  of  sugar  during  the  second  half  of  1915 
amounted  to  $780,000  on  which  it  lost  $196,000.  Petitioner  used  sug- 
ar as  a  "leader"  ("You  save  2  to  4  cents  on  every  pound"),  offering 
a  limited  amount  at  the  losing  price  in  connection  with  a  required 
purchase  of  other  conmiodities  at  prices  high  enough  to  afford  pe- 
titioner a  satisfactory  profit  on  the  transaction  as  a  whole,  without 
letting  the  customer  know  that  the  sugar  was  being  sold  on  any  other 
basis  than  that  of  the  other  commodities.  Petitioner  obtained  its  sugar 
in  the  open  market  from  refiners  and  wholesalers.  Competitors  got 
their  sugar  from  the  same  sources,  of  the  same  quality  and  at  the 
same  price.  Sugar  is  a  staple  in  the  market.  Price  concessions  upon 
large  purchases  are  unobtainable.  From  the  facts  respecting  peti- 
tioner's methods  of  advertising  and  buying  and  selling  sugar  respond- 
ent found,  and  properly  so,  in  our  judgment,  that  petitioner  intention- 
ally injured  and  discredited  its  competitors  by  falsely  leading  the  pub- 
lic to  believe  that  the  competitors  were  tmfair  dealers  in  sugar  and  the 
other  commodities  which  petitioner  was  offering  in  connection  with 
sugar. 

Petitioner  purchased  75  per  cent,  of  its  teas  from  wholesalers  and 
importers  in  the  United  States.  The  remainder  it  purchased  through 
its  representative  Peterson  in  Japan;  but  there  was  no  proof  that 
Peterson  made  or  was  qualified  to  make  "selections  in  person"  or 
"first-crop  pickings  from  upland  soil."  All  of  petitioner's  coffees 
were  purchased  from  wholesalers  and  importers  in  the  United  States. 
Respondent  found  that  petitioner's  advertisements  of  teas  and  coffees 
were  false  and  designed  to  deceive  the  public  and  injure  competitors. 
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By  the  order,  issued  on  June  24,  1918,  petitioner  was  commanded 
to  desist  from : 

"(1)  GireulatiDg  throughout  the  states  and  territories  of  the  United  States 
and  the  District  of  Ck)lumbia  catalogues  containing  advertisements  offering  for 
sale  sugar,  wherein  it  is  falsely  represented  to  its  customers  or  prospective 
customers  of  said  defendant  or  to  customers  of  competitors,  or  to  the  public 
generally,  or  leads  them  to  believe,  that  because  of  large  purchasing  power 
and  quick-moving  stock,  defendant  is  able  to  sell  sugar  at  a  price  lower  than 
its  competitors; 

"(2)  Selling,  or  offering  to  sell,  sugar  below  cost  through  catalogues  circulated 
throughout  the  states  and  territories  of  the  United  States  and  the  District  of 
Columbia  among  its  customers,  prospective  customers  and  customers  of  its 
competitors ; 

"(3)  Circulating  throughout  the  various  states  and  territories  of  the  United 
States  and  the  District  of  Columbia,  among  customers,  prospective  customers 
and  customers  of  its  competitors,  catalogues  containing  advertisements  repre- 
senting that  defendant's  competitors  do  not  deal  justly,  fairly  and  honestly 
with  their  customers; 

"(4)  Circulating  throughout  the  various  states  and  territories  of  the  United 
States  and  the  District  of  Columbia,  among  customers,  prospective  customers 
or  customers  of  its  competitors,  catalogues  containing  advertisements  offering 
for  sale  its  teas,  in  which  said  advertisements  it  falsely  stated  that  the  defend- 
ant sends  a  special  representative  to  Japan  who  personally  goes  into  the  tea 
gardens  of  said  Country  and  personally  supervises  the  picking  of  such  teas ; 

"(5)  Circulating  through  the  various  states  and  territories  of  the  United 
States  and  the  District  of  Columbia,  among  customers,  prospective  customers 
or  customers  of  its  competitors,  catalogues  containing  advertisements  offering 
for  sale  its  coffees,  in  which  It  falsely  stated  that  the  defendant  purchases  all 
of  Its  coffees  direct  from  the  best  plantations  in  the  world." 

[2,3]  I.  Petitioner  insists  that  the  injunctional  order  was  improvi- 
dently  issued  because,  before  the  complaint  was  filed  and  the  hearing 
had,  petitioner,  had  discontinued  the  methods  in  question  and,  as  stat- 
ed in  its  answer,  had  no  intention  of  resuming  them.  For  example, 
no  sugar  offers  of  the  character  assailed  were  made  after  August, 
1917.  But  respondent  was  required  to  find  from  all  the  evidence  be- 
fore it  what  was  the  real  nature  of  petitioner's  attitude.  It  was  per- 
missible for  respondent  to  take  judicial  notice  of  the  government's 
wartime  control  of  sugar  sales  and  consumption.  It  was  also  proper 
to  note  that  petitioner  was  contending  (and  still  contends^  that  the 
act  is  void  for  indefiniteness,  that  the  act  is  unconstitutional,  and  that 
the  act,  even  if  valid,  under  any  proper  construction  has  not  been  in- 
fringed by  petitioner's  practices.  In  Goshen  Mfg.  Co.  v.  Myers  Mfg. 
Co.,  242  U.  S.  202,  37  Sup.  Ct.  105,  61  L.  Ed.  248,  which  was  a  suit 
for  infringement  of  a  patent,  the  defendant  company  averred  and  in- 
troduced evidence  to  prove  that  six  months  before  the  bill  was  filed 
and  with  notice  to  complainant  it  had  sold  its  factory,  wound  up  its 
business,  and  had  no  intention  of  resuming.  But  throughout  the  in- 
tervening period  and  also  in  the  answer  to  the  bill  the  defendant  com- 
pany was  attacking  the  validity  of  the  patent  and  the  right  of  the  com- 
plainant to  compel  desistance.  This  conduct  was  held  to  be  such  a 
continuing  menace  as  to  justify  the  maintenance  of  the  bill.  So  here, 
no  assurance  is  in  sight  that  petitioner,  if  it  could  shake  respondent's 
hand  from  its  shoulder,  would  not  continue  its  former  course. 

[4]  II.  Petitioner  urges  that  the  declaration  of  section  5  must  be 


Digitized  by  CjOOQ iC 


SBAB8,  BOBBUOK  A  GO,  Y.  FEDERAL  TBADE    00MMI8SI0H       827 

hdd  void  for  indefiniteness  unless  the  words  ''unfair  methods  of  com- 
petition" be  construed  to  embrace  no  more  than  acts  which  on  Sep- 
tember 26,  1914,  yrhen  Congress  spoke,  were  identifiable  as  acts  of  un- 
fair trade  then  condenmed  by  the  common  law  as  expressed  in  prior 
cases.  But  the  phrase  is  no  more  indefinite  than  "due  process  of 
law."  The  general  idea  of  that  phrase  as  it  appears  in  Constitutions 
and  statutes  is  quite  well  known ;  but  we  have  never  encountered  what 
purported  to  be  an  all-embracing  schedule  or  found  a  specific  defini- 
tion that  would  bar  the  continuing  processes  of  judicial  inclusion  and 
exclusion  based  upon  accumulating  experience.  If  the  expression 
"unfair  methods  of  competition"  is  too  imcertain  for  use,  then  imder 
the  same  condemnation  would  fall  the  innumerable  statutes  which 
predicate  rights  and  prohibitions  upon  "unsound  mind,"  "undue  in- 
fluence," "unfaithfulness,"  "unfair  use,"  "unfit  for  cultivation,"  "un- 
reasonable rate,"  "unjust  discrimination,"  and  the  like.  This  statute 
is  remedial,  and  orders  to  desist  are  civil;  but  even  in  criminal  law 
convictions  are  upheld  on  statutory  prohibitions  of  "rebates  or  con- 
cessions" or  of  "schemes  to  defraud,"  without  any  schedule  of  acts  or 
specific  definition  of  forbidden  conduct,  thus  leaving  the  courts  free 
to  condemn  new  and  ingenious  ways  that  were  unknown  when  the 
statutes  were  enacted.  Why?  Because  the  general  ideas  of  "dis- 
honesty" and  "fraud"  are  so  well,  widely  and  imiformly  understood 
that  the  general  term  "rebates  or  concessions"  and  "schemes  to  de- 
fraud" arc  sufficiently  accurate  measures  of  conduct. 

On  the  face  of  this  statute  the  legislative  intent  is  apparent.  The 
conMnissioners  are  not  required  to  aver  and  prove  that  any  competi- 
tor has  been  damaged  or  that  any  purchaser  has  been  deceived.  The 
commissioners,  representing  the  government  as  parens  patriae,  are  to 
exercise  their  common  sense,  as  informed  by  their  knowledge  of  the 
general  idea  of  unfair  trade  at  common  law,  and  stop  all  those  trade 
practices  that  have  a  capacity  or  a  tendency  to  injure  competitors  di- 
rectly or  through  deception  of  purchasers,  quite  irrespective  of  wheth- 
er the  specific  practices  in  question  have  yet  been  denounced  in  com- 
mon-law cases.  But  the  restraining  order  of  the  commissioners  is 
merely  provisional.  The  trader  is  entitled  to  his  day  in  court,  and 
there  the  same  principles  and  tests  that  have  been  applied  under  the 
common  law  or  under  statutes  of  the  kinds  hereinbefore  recited  are 
expected  by  Congress  to  control.  This  prima  facie  reading  of  legis- 
lative intent  is  confirmed  by  reference  to  committee  reports  and  de- 
bates in  Congress,  wherein  is  disclosed  a  refusal  to  limit  the  commis- 
sion and  the  court  to  a  prescribed  list  of  specific  acts.  Cong.  Rec. 
63d  Cong.  2d  Session,  pp.  13,  18,  533,  12246.  And  this  interpretation 
is  not  affected  by  the  subsequent  adoption  of  the  Clayton  Act,  October 
15,  1914  (38  Stat.  731,  c.  323),  condemning  certain  specific  acts. 

[5]  III.  But  such  a  construction  of  section  5,  according  to  peti- 
tioner's urge,  brings  about  an  unconstitutional  delegation  of  legisla- 
tive and  judicial  power  to  the  commission.  Grants  of  similar  au- 
thority to  administrative  officers  and  bodies  have  not  been  found  re- 
pugnant to  the  Constitution.  Buttfield  v.  Stranahan,  192  U.  S.  470, 
24  Sup.  Ct  349,  48  L.  Ed.  525;  Union  Bridge  Co.  v.  United  States, 
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204  U.  S.  365,  27  Stip.  Ct  367,  51  L.  Ed.  523;  Penn.  Rid  Co.  v.  In- 
ternational Coal  Co.,  230  U.  S.  184,  33  Sup.  Ct.  893,  57  L.  Ed.  1446, 
Ann.  Cas.  1915D,  315;  National  Pole  Co.  v.  Chicago  &  N.  W.  Ry. 
Co.,  211  Fed.  65,  127  C.  C.  A.  561. 

With  the  increasing  complexity  of  human  activities  many  situations 
arise  where  governmental  control  can  be  secured  only  by  the  "board'.' 
or  "commission"  form  of  legislation.  In  such  instances  Congress 
declares  the  public  policy,  fixes  the  general  principles  that  are  to  con- 
trol, and  charges  an  administrative  body  with  the  duty  of  ascertaining 
within  particular  fields  from  time  to  time  the  facts  which  bring  into 
play  the  principles  established  by  Congress.  Though  the  action  of 
the  Conmiission  in  finding  the  facts  and  declaring  them  to  be  specific 
offenses  of  the  character  embraced  within  the  general  definition  by 
Congress  may  be  deemed  to  be  quasi  legislative,  it  is  so  only  in  the 
sense  that  it  converts  the  actual  legislation  from  a  static  into  a  dy- 
namic condition.  But  the  converter  is  not  the  electricity.  And  though 
the  action  of  the  commission  in  ordering  desistance  may  be  counted 
quasi  judicial  on  account  of  its  form,  with  respect  to  power  it  is  not 
judicial,  because  a  judicial  determination  is  only  that  which  is  em- 
bodied in  a  judgment  or  decree  of  a  court  and  enforceable  by  execu- 
tion or  other  writ  of  the  court. 

[8]  IV.  In  the  second  paragraph  of  the  order  petitioner  is  com- 
manded to  cease  selling  sugar  below  cost.  We  find  in  the  statute  no 
'  intent  on  the  part  of  Congress,  even  if  it  has  the  power,  to  restrain 
an  owner  of  property  from  selling  it  at  any  price  that  is  acceptable 
to  him  or  from  giving  it  away.  But  manifestly  in  making  such  a  sale 
or  gift  the  owner  may  put  forward  representations  and  commit  acts 
which  have  a  capacity  or  a  tendency  to  injure  or  to  discredit  competi- 
tors and  to  deceive  purchasers  as  to  the  real  character  of  the  trans- 
action. That  paragraph  should  therefore  be  modified  by  adding  fo  it 
"by  means  of  or  in  connection  with  the  representations  prohibited  in 
the  first  paragraph  of  this  order,  or  similar  representation." 

Sufficient  appears  in  this  record  and  in  the  presentation  of  the  case 
to  warrant  us  in  expressing  the  belief  that  petitioner's  business  stand- 
ards were  at  least  as  high  as  those  generally  prevailing  in  the  commer- 
cial world  at  the  times  in  question,  and  that  the  action  of  the  commis- 
sion is  to  be  taken  rather  as  a  general  illustration  of  the  better  meth- 
ods required  for  the  future  than  a  specific  selection  of  petitioner  for 
reproof  on  account  of  its  conduct  in  the  past. 

Respondent  is  directed  to  modify  its  order  as  above  stated;  and  in 
other  respects  the  petition  is  denied. 

ALSCHULER,  Circuit  Judge  (dissenting  in  part).  In  my  judg- 
ment the  order  of  the  commission  should  be  further  modified  by  strik- 
ing out  the  third  paragraph,  which  relates  to  alleged  representation 
that  petitioner's  competitors  do  not  deal  fairly  and  honestly  with  their 
customers.  In  so  far  as  the  sugar,  coffee,  and  tea  advertisements 
ascribe  petitioner's  asserted  lower  prices  and  superior  qualities  to 
quantity  purchases  and  special  facilities  and  advantages  for  inspec- 
tion, selection,  and  purchasing,  they  would  tend  to  negative  any  iro- 
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putation  upon  competitors  of  unfair  dealing  with  their  patrons.  I  be- 
Hcve  the  diarge  of  imputing  to  competitors  unfair  dealing  with  their 
patrons  rests  wholly  on  petitioner's  so-called  "Caveat  Emptor"  ad- 
vertisement in  its  catalogue  of  March  and  April,  1916,  wherein  the 
public  is  cautioned  in  regard  to  white  sugar,  stating  that  some  is  cane 
aud  some  beet  sugar,  alike  in  appearance,  but  the  former  usually  high- 
er in  price ;  that  petitioner  plainly  designates  which  of  the  two  it  of- 
fers, and  the  query  is  suggested,  where  else  are  goods  so  plainly  de- 
scribed, and  whether  the  customer  gets  elsewhere  what  he  thinks  he 
is  buying.  It  seems  to  me  that  this  does  not  amount  to  more  than  a 
statement  or  boast  that  petitioner,  without  being  asked,  describes  the 
white  sugars  it  proposes  to  sell,  and  the  intimation  is  carried  that  com- 
petitors do  not  volunteer  such  description,  but  it  is  not  suggested  that 
they  actually  misrepresent  the  truth. 

The  facts  before  the  commission  appear  by  stipulation,  and  those 
concerning  this  advertisement,  aside  from  the  advertisement  itself  are 
as  follows: 

"When  Mr.  A.  M.  Daly,  the  attorney  in  charge  of  the  investigation  in  these 
proceedings,  was  in  Chicago,  in  March,  1916,  he  submitted  to  Mr.  A.  V^  H. 
Mory,  chief  chemist  of  Sears,  Roebuck  &  Co.,  and  Mr.  Joseph  Scott,  manager 
of  the  grocery  department,  a  copy  of  the  advertisement  entitled  *Caveat  Emp- 
tor* hereinbefore  mentioned,  and  hereto  attached,  and  requested  them  to  state 
their  views  as  to  this  particular  advertisement  and  what  it  meant.  They 
stated  that  this  advertisement  was  for  the  purpose  of  calling  attention  to  the 
distinction  between  beet  sugar  and  cane  sugar  and  laying  stress  upon  the 
point  of  the  facmties  that  Sears,  Roebuck  ft  Co.  have  for  marking  everything 
plainly  so  that  the  customer  would  know  better  from  description  the  exact  na- 
ture of  what  he  was  buying. .  After  this  explanation  Mr.  Daly  went  to  his  ho- 
tel. In  a  short  time  Mr.  Mory  called  on  him  there  and  stated  in  substance  that 
he  had  submitted  the  above-mentioned  advertisement  to  Mr.  A.  H.  Loeb,  the 
vice  president  of  Sears,  Roebuck  &  Co.,  and  that  Mr.  Loeb  said  that  this  course 
of  advertising  was  unfair  and  unjust  and  declared  that  it  must  be  discontinued^ 
and  further  that  it  was  against  the  policy  of  the  house  to  send  out  such  aaver- 
tisements.  Thereupon,  on  March  28,  1916,  Mr.  A.  V.  H.  Mory,  chief  chemist, 
wrote  to  the  commission  in  part  as  follows :  *The  young  man  who  wrote  this 
was  in  to-day  and  I  pointed  out  to  him  wherein  he  had  made  a  mistake  and 
acted  against  house  policy.  He  promised  to  use  the  soft  pedal  on  all  refer- 
ences to  the  dealer  in  the  future.  He  tells  me  that  this  is  an  angle  that  had 
not  occurred  to  him.  He  had  not  thought  of  the  write-up  in  the  light  of  a 
criticism  of  the  dealer,  so  intent  was  he  on  pointing  out  that  with  our  system 
of  marking  everything  plainly  and  our  facilities  for  knowing  what  we  are 
selling  the  customer  would  know  better  from  our  description  the  exact  nature 
of  what  he  was  buying,  in  the  case  of  those  things  difficult  to  judge  than  if  he 
had  them  placed  before  him — ^which  of  course  is  true.* " 

But  assuming,  as  did  petitioner's  vice  president,  that  this  advertise- 
ment does  carry  the  imputation  that  competitors  deal  unfairly  with 
their  customers,  under  the  circumstances  indicated  by  the  quotation 
ought  this  advertisement  to  be  the  basis  of  a  finding  and  order?  Tiie 
publication  was  in  the  catalogue  for  March  and  April,  1916.  The 
complaint  was  filed  nearly  two  years  afterwards.  The  act  authorizes 
the  commission  to  proceed  when  it  shall  have  reason  to  believe  that 
unfair  methods  of  competition  are  or  have  been  used,  "and  if  it  shall 
appear  to  the  commission  that  a  proceeding  by  it  in  respect  thereof 
would  be  of  interest  to  the  public."     In  a  monitory  proceeding  such 
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as  this  seems  to  be,  it  could  hardly  be  said  that  it  would  be  "of  interest 
to  the  public"  to  predicate  action  on  a  transgression  for  which  due 
amends  had  long  before  been  made,  without  remotest  cause  to  believe 
there  would  be  a  repetition.  To  revive  a  stale  advertisement  of  this 
nature  which  the  advertiser  immediately  after  the  publication  distinct- 
ly disavowed  as  having  been  unintentionally  and  inadvertently  unfair 
to  competitors,  and  ordered  discontinued,  without  directly  or  indirect- 
ly repeating  or  renewing  it  for  so  long  an  interval,  far  from  subserv- 
ing the  public  interest,  might,  in  my  judgment,  have  the  contrary  tend- 
ency of  raising  an  imputation  of  oppressive  or  at  least  uncalled-for 
action,  in  predicating  any  proceeding  or  order  on  this  advertisement. 

Nor  am  I  impressed  with  the  authoritative  relevancy  here  of  deci- 
sions respecting  injunctions.  In  a  proceeding  such  as  this,  neither  reme- 
dial nor  punitive,  decisions  of  courts  respecting  in  junctional  relief  in 
equity  are  not  more  analogous  than  are  common-law  decisions  defining 
unfair  trade  practices,  arising  out  of  controversies  between  individuals, 
as  fixing  thereby  the  limitation  of  the  commission's  authority  or  scope. 

The  suggested  modification  would  necessitate  corresponding  modi- 
fication of  the  commission's  findings  of  facts,  eliminating  paragraphs 
numbered  4  and  S  thereof.  Paragraphs  2,  6  and  7  (as  well  as  para- 
graphs 4  and  S)  of  the  findings  state  the  circulation  of  the  several 
advertisements  to  have  been  in  each  case  for  **more  than  two  years 
last  past,"  indicating  thereby  the  two  years  next  before  the  date  of 
the  findings,  which  is  June  24,  1918.  This  is  no  contravention  of 
the  stipulated  fact  that  none  of  the  advertisements  were  more  recent 
than  August,  1917 — some  of  them  even  antedating  the  passage,  Sep- 
tember 24,  1914,  of  the  Trade  Commission  Act  itself.  These  findings 
should,  in  my  judgment,  be  modified  to  comply  with  the  stipulated 
facts. 


(258  FM.  314) 

FEDERAL  TRADE  COMMISSION  v.  GRATZ  et  aL* 
(Circuit  Court  of  Appeals,  Second  Circuit.     May  14,  1919.) 
No.  236. 

Tbade-Mabks  and  Trade-Naices  <&=>80%,  New,  voL  8A  Key-No.  Series — XJw- 
FAiB  Competition — Powebs  of  Federal  Trade  Commission. 

Act  Sept.  26,  1914,  S  6  (Comp.  St.  {  8836e),  giving  the  Federal  Trade 
Commission  power  to  Investigate  unfair  methods  of  competition,  does  not 
contemplate  the  prohibition  of  unfair  methods  of  competition  between 
Individuals,  there  being  no  authority  given  to  Individuals  to  present 
grievances,  hence  where  defendants,  who  engaged  in  selling  ties  and 
bagging  for  cotton  bales,  refused  to  sell  to  persons  with  whom  they  had 
had  previous  unsatisfactory  relations,  and  refused  to  sell  ties  without 
bagging  when  there  was  fear  that,  owing  to  the  scarcity  of  ties  and  the 
prospect  of  large  crops»  the  marketing  of  the  cotton  crop  might  be  endan- 
gered  by  creating  corners  in  ties,  the  commission  is  not  authorized  to 
make  any  order  compelling  such  sales.  The  unfair  methods  contem- 
plated by  the  act  are  such  as  affect  the  public  generally. 

Petition  to  Revise  Order  of  the  Federal  Trade  Commission. 
Petition  of  Warren,  Jones  &  Gratz,  by  Anderson  Gratz,  for  an  or- 
der for  the  review  of  the  findings  and  order  of  the  Federal  Trade 

4=»For  otli«r  cum  tee  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Dlgesta  *  Indezca 
•Granting  certiorari  260  U.  8.61^,  40  Sup.  Ct  18,  64  L.  Bd.  — . 
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Commission,  and  for  an  order  setting  the  same  aside,  in  a  proceeding 
against  Anderson  Gratz  and  Benjamin  Gratz,  copartners  doing  busi- 
ness under  the  firm  name  and  style  of  Warren,  Jones  &  Gratz,  and 
others.    Order  reversed. 

T.  F.  Magner,  of  Brookl3m,  N.  Y.,  for  petitioner. 
John  Walsh,  of  Washington,  D.  C,  for  respondent. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

WARD,  Circuit  Judge.     This  is  a  petition  of  Anderson  Gratz,  a 
member  of  the  firm  of  Warren,  Jones  &  Gratz,  under  section  5  of  the 
Act  of  September  26,  1914,  c.  311,  38  Stat.  L.  719  (Comp.  St.  §  8836e),. 
creating  the  Federal  Trade  Commission  to  review  the  following  order 
of  the  commission: 

'^Therefore,  it  is  ordered,  that  the  respondents,  Anderson  Gratz  and  Benja- 
min Gratz,  copartners,  doing  business  under  the  firm  name  and  style  of  War- 
ren, Jones  &  Gratz,  P.  P.  Williams,  W.  H.  Fitzhugh  and  Alexander  Fitzhugh, 
copartners,  doing  business  under  the  firm  name  and  style  of  P  P.  Williams  & 
Co.,  and  C.  O.  Elmer,  their  ofl[leers  and  agents,  cease  and  desist  from  requiring 
purchasers  of  cotton  ties  to  also  buy  or  agree  to  buy,  a  proportionate  amount 
of  American  Manufacturing  Company's  bagging,  and,  further,  that  the  respond- 
ents cease  and  desist  from  refusing  to  sell  cotton  ties  unless  the  purchasers 
buy  or  agree  to  buy  from  them  corresponding  amoimts  of  American  Manu- 
facturing Company's  bagging,  or  any  amount  of  cotton  bagging  of  any  kind. 
"By  the  Commission,  [Seal.]    Lu  L.  Bracken,  Secretary." 

If  Anderson  Gratz  has  not  sufficient  standing  to  file  this  petition, 
counsel  for  the  commission  has  very  fairly  waived  the  objection  and 
invited  the  court  to  dispose  of  the  questions  raised. 

The  first  count  of  the  complaint  served  on  the  respondents,  which 
is  the  only  one  involved  is  as  follows : 

'•Paragraph  1.  That  the  respondents  Anderson  Gratz  and  Benjamin  Gratz  are 
copartners,  doing  business  under  the  firm  name  and  style  of  Warren,  Jones  & 
Oratz,  having  their  principal  office  and  place  of  business  in  the  city  of  St. 
Louis,  and  state  of  Missouri,  and  are  engaged  in  the  business  of  selling,  in  in- 
terstate commerce,  either  directly  to  the  trade,  or  through  the  respondents 
hereinafter  named,  ties  made  and  used  for  binding  bales  of  cotton,  and  which 
steel  ties  are  manufactured  by  the  Carnegie  Steel  Company  of  Pittsburgh,  Pa., 
and  also  selling,  in  the  san\e  manner  jute  bagging,  used  to  wrap  bales  of  cotr 
ton  and  which  jute  bagging  is  manufactured  by  the  American  Manufacturing 
Company,  of  St.  Louis,  Mo. 

"Paragraph  2.  That  the  respondents  P.  P.  Williams,  W.  H.  Fitzhugh,  and 
Alex.  Fitzhugh  are  copartners,  doing  business  under  the  firm  name  and  style 
of  P.  P.  Williams  &  Co.,  having  their  principal  oflice  and  place  of  business  in 
the  city  of  Vicksburg,  and  state  of  Mississippi,  and  the  said  last-named  re- 
spondents and  the  said  respondent  Charles  O.  Elmer,  who  is  located  and  doing 
business  at  the  city  of  New  Orleans,  and  state  of  Louisiana,  are  the  selling 
and  distributing  agents  of  the  said  firm  of  Warren,  Jones  &  Gratz,  and  sell  and 
distribute  the  ties  and  bagging,  manufactured  as  aforesaid,  in  interstate  com- 
merce, principally  to  jobbers  and  dealers,  who  resell  the  same  to  retailers,  cot- 
ton ^nners  and  farmers. 

"Paragraph  3.  That  with  the  purpose,  intent  and  effect  of  discouraging  and 
stifling  competition  in  interstate  commerce  In  the  sale  of  such  bagging,  all  of 
the  respondents  do  now  refuse,  and  for  more  than  a  year  last  past  have  re- 
fused, to  sell  any  of  such  ties  unless  the  prospective  purchaser  thereof  would 
also  buy  from  them  bagging  to  be  used  with  the  number  of  ties  proposed  to 
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be  bought;  that  la  to  say,  for  eadbi  six  of  such  ties  proposed  to  be  bofoi^t 
from  the  respondents  the  prospective  purchaser  is  required  to  buy  six  yards  of 
such  bagging." 

The  respondents  filed  an  answer  admitting  the  facts  stated  in  para- 
graphs 1  and  2,  but  denying  the  facts  stated  and  the  conclusion  there- 
from contained  in  paragraph  3.  They  appeared  and  oflfered  testimony 
before  the  commission. 

The  commission's  material  findings  of  fact  and  its  conclusions  of 
law  are  as  follows : 

"Paragraph  2.  That  within  three  years  last  past  respondents,  Anderson 
Gratz  and  Benjamin  Gratz,  copartners,  doing  business  under  the  firm  name 
.and  style  of  Warren,  Jones  &  Gratz,  P.  P.  Williams,  W.  H.  Fltzhugh,  and 
Alexahder  Fltzhugh,  copartners,  doing  business  under  the  firm  name  and  style 
of  P.  P.  Williams  &  Co.,  and  C.  O.  Elmer,  adopted  and  practiced  the  policy  of 
refusing  to  sell  steel  ties  to  those  merchants  and  dealers  who  wished  to  buy 
them  from  them  unless  such  merchants  and  dealers  would  also  buy  froih  them 
a  corresponding  amount  of  jute  bagging.    •    ♦    ♦ 

"Paragraph  4.  ♦  ♦  •  The  dominating  and  controlling  position  occupied 
by  said  respondents  in  the  sale  and  distribution  of  ties  made  it  possible  for 
them  to  force  would-be  purchasers  of  ties  to  also  buy  from  them  bagging  manu- 
factured by  the  American  Manufacturing  Company,  and  in  many  instances, 
said  respondents  refused  to  sell  ties  unless  the  purchaser  would  klso  buy  from 
them  a  corresponding  amount  of  bagging,  and  such  purchasers  were  oftentimes 
compelled  to  buy  bagging  manufactured  by  the  American  Manufacturing  Com- 
pany, from  said  respondents,  in  order  to  procure  a  sufficient  supply  of  steel 
ties  used  for  the  purpose  aforesaid. 

''Conclusions  of  Law. 

"That  the  methods  of  competition  set  forth  in  the  foregoing  findings  as  to 
the  facts,  in  paragraphs  1,  2,  8  and  4,  and  each  and  all  of  them  are,  under  the 
circumstances  therein  set  forth,  unfair  methods  of  competition  in  interstate 
commerce,  against  other  manufacturers,  dealers  and  distributors  of  Jute 
bagging  and  against  other  dealers  and  distributors  in  the  material  known  b» 
sugar  bag  cloth,  and  against  manufacturers,  dealers  and  distributors  of  the 
bagging  known  as  rewoven  bagging  and  secondhand  bagging,  in  violation  of 
the  provisions  of  section  5  of  an  act  of  Congress  approved  September  26,  1914, 
entitled  *An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes,'  and  that  there  is  not  sufficient  proof  sub- 
mitted In  the  hearings  to  sustain  the  paragraph  in  the  complaint  charging  a 
violation  of  section  3  of  an  act  of  Congress  known  as  the  Clayton  Act  (Act  Oct. 
15,  1914,  c.  323,  38  Stat.  731  [Comp.  St.  §  8835c])." 

By  agreement  between  the  parties  the  commission  filed  a  transcript 
of  the  entire  record  in  the  proceeding  before  it.  This  court  is  given 
power  by  the  act  to  affirm,  modify  or  set  aside  such  an  order,  the 
commission's  findings  of  fact  to  be  conclusive  if  supported  by  testi- 
mony. 

There  is  testimony  to  support  the  findings  of  fact,  and  therefore  the 
question  before  us  is  whether  they  do  support  the  conunission's  con- 
clusion of  law  that  the  method  of  competition  forbidden  is  unfair  with- 
in the  meaning  of  section  5  of  the  act  of  September  26,  1914. 

It  seems  to  us  that  unfair  methods  of  competition  between  individuals 
are  not  contemplated  by  the  act.  Congress  could  not  have  intended 
to  submit  to  the  determination  of  the  commission  such  questions  as 
whether  a  person,  partnership  or  corporation  had  treated  or  bribed  the 
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employ^  of  a  competitor  for  the  purpose  of  inducing  them  to  betray 
their  employer.  We  think  the  unfair  methods,  though  not  restricted 
to  such  as  violate  the  Anti-Trust  Acts,  must  be  at  least  such  as  are 
unfair  to  the  public  generally.  It  seems  to  us  that  section  5  is  intended 
to  provide  a  method  of  preventing  practices  imf  air  to  the  general  pub- 
lic and  very  particularly  such  as  if  not  prevented  will  grow  so  large  as 
to  lessen  competition  and  create  monopolies  in  violation  of  the  Anti- 
Trust  Acts.  Such  a  preliminary  inquiry  and  determination  constitutes 
a  most  important  supplement  in  carrying  out  the  public  policy  which 
those  acts  are  intended  to  vindicate.  This  view  is  confirmed  by  the 
language  of  the  section : 

"Whenever  the  commission  shall  have  reason  to  beUeve  that  any  such 
person,  partnership,  or  corporation  has  been  or  is  using  any  unfair  method  of 
competition  in  conmierce,  and  if  it  shall  appear  to  the  commission  that  a 
proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the  pubUc,  it 
shall  issue  and  serve  upon  such  person,  partnership,  or  corporation  a  com- 
plaint stating  its  charges  in  that  respect,  and  containing  a  notice  of  a  hearing 
upon  a  day  and  a  place  therein  fixed  at  least  thirty  days  after  the  service  of 
said  complaint" 

No  authority  is  given  to  any  individual  to  present  his  erievances,  and 
the  commission  is  to  interpose  only  in   the  interest  of  the  public. 

That  the  commission  did  not  find  sufficient  proof  to  sustain  the 
second  coimt  in  the  complaint,  viz.  that  the  method  of  the  respondent 
found  to  be  unfair  violated  section  3  of  the  act  of  October  15,  1914, 
known  as  the  Clayton  Act,  which  makes  unlawful  any  condition,  agree- 
ment or  understanding  that  may  lessen  competition  or  tend  to  create  a 
monopoly,  shows  that  the  method  found  to  be  unfair  must  have  been 
unfair  in  certain  individual  transactions.  And  we  discover  no  evidence 
to  support  the  finding  in  paragraph  2  that  the  respondents  "adopted 
and  practiced  the  policy  of  refusing  to  sell  steel  ties  to  those  merchants 
and  dealers  who  wished  to  buy  them  from  them  unless  such  mer- 
chants and  dealers  would  also  buy  from  them  a  corresponding  amount 
of  jute  bagging."  It  is  the  natural  and  prevailing  custom  in  the  trade 
to  sell  ties  and  bagging  together,  just  as  one  witness  testified  it  is  to 
sell  cups  and  saucers  together.  Such  evidence  as  there  is  of  a  refusal 
to  sell  is  a  refusal  to  sell  at  all  to  certain  persons  with  whom  the  re- 
spondents had  previous  unsatisfactory  relations  and  a  refusal  to  sell 
ties  without  bagging  at  the  opening  of  the  market  in  1916  and  1917, 
when  there  was  fear  that,  owing  to  the  scarcity  of  ties  and  the  pros- 
pect of  large  crops,  the  marketing  of  the  cotton  crop  might  be  endan- 
gered by  speculators  creating  a  comer  in  ties.  The  evidence  is  that 
with  these  exceptions  the  respondents  sold  ties  without  any  restrictions 
to  all  who  wanted  to  buy,  and  indeed  made  extraordinary  efforts  to 
induce  the  manufacturers  of  ties  to  increase  their  output  so  that  all 
Intimate  dealers  and  all  cotton  raisers  should  get  enough  ties  and  bag- 
ging at  reasonable  rates  to  market  their  cotton.  It  is  only  these  ex- 
ceptional and  individual  cases,  which  established  no  general  practice 
affecting  the  public  that  can  sustain  the  findings  in  {paragraph  4. 

Counsel  for  the  commission  calls  our  attention  to  the  opinion  of  the 
Circuit  Court  of  Appeals  for  the  Seventh  Circuit,  Sears,  Roebuck  & 
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0>.,  Petitioners,  v.  Federal  Trade  Commission,  Respondent,  258  Fed. 
307,  169  C.  C.  A.  323.  The  practice  there  prohibited  as  mifair  was 
extensive  advertising  containing  false  and  misleading  statements  cal- 
culated to  deceive  all  purchasers  and  to  discredit  all  competitors.  It 
was  clearly  a  method  unfair  to  the  public  generally. 

As  we  diink  there  is  no  evidence  to  support  any  general  practice  of 
the  respondents  to  refuse  to  sell  ties  unless  the  purchaser  bought  at  the 
same  time  the  necessary  amount  of  the  American  Manufacturing  Com- 
pany's bagging,  and  that  the  commission  has  no  jurisdiction  to  deter- 
mine the  merits  of  specific  individual  grievances,  die  order  is  reversed. 


(258  F^.  318) 

THE  WINFIELD  S.  CAHILL.    THE  JOHN  Li  WADE. 
THE  IRA  M.  HEDGES. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    May  14,  1919.) 

No.  190. 

1.  Collision  ^=»95(2) — Fault  of  Tug  with  Tow. 

Steam  tug  towing  12  boats  In  three  tiers,  witb  a  boat  tailing  on  the  last 
tier,  which  on  rounding  the  Battery,  In  turning  from  the  channel  between 
the  Battery  and  Crovemor's  Island,  to  go  Into  East  River  at  New  York, 
was  swept  away  by  the  tide  because  she  had  not  enough  power  for  her 
tow,  and  so  presented  the  end  of  her  tow  to  a  steamship  skirting  the 
shore  of  Governor's  Island  in  a  position  that  rendered  collision  Inevitable, 
held  at  fault. 

2.  Collision  <g=5>95(2) — Fault  of  Tugs. 

Tugs  in  charge  of  a  steamship,  which  collided  with  starboard  boat  In 
the  last  full  tier  of  another  tug's  tow  through  the  fault  of  such  other  tug, 
held  to  have  done  all  they  could,  and  as  soon  as  they  should  have,  to 
avoid  collision,  having  had  no  reason  to  anticipate  the  lack  of  power  of 
the  other  tug,  which  caused  the  collision  in  conjunction  with  the  tide,  and 
having  reversed  as  soon  as  they  saw  the  tow  swing  down  upon  them. 

3.  Collision  ^=:»125 — Damage — Probabilitt  of  Earnings. 

Evidence  held  to  show  that  there  was  not  even  a  reasonable  probability 
of  a  steamship  injured  by  a  collision  earning  any  charter  money  under  the 
charter  in  question,  either  when  she  was  in  collision,  or  during  the  three- 
day  period  of  her  repairs;  her  owner  having  been  "blacklisted"  by  the 
United  States  for  reasons  of  state  during  the  war  with  Germany  and 
Austria. 

4.  Collision  ^=»136 — ^Damages — Loss  of  Use. 

Damages  for  loss  of  use  of  a  vessel  injured  in  collision  cannot  be  award- 
ed because  she  might  have  made  some  profit.  The  question  is  not  of  the 
possibility  of  employment,  but  of  actual  loss;  not  what  possibly  could 
have  been  made,  but  what  would  have  been  made. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Libel  in  admiralty  by  the  Seguranca  Steamship  Corporation  against 
the  steam  tug  Winfield  S.  Cahill  and  James  Brooks,  its  claimant,  and 
the  steam  tug  John  L.  Wade  and  William  J.  Wade,  its  claimant,  and 
Edward  M.  Timmins  and  the  Cornell  Steamboat  Company,  and  by 
Robert  M.  Woodbum  against  the  steam  tug  Ira  M.  Hedges  and  the 
Cornell  Steamboat  Company,  wherein  William  J.  Wade,  as  owner 
of  the  steam  tug  John  L.  Wade,  petitions  for  limitation  of  liabilit}- 
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against  tHe  Cornell  Steamboat  Company,  and  James  Brooks,  owner  of 
the  steam  tug  Winfield  S.  Cahill,  petitions  for  limitation  of  liability 
also  against  3ie  Cornell  Steamboat  Company.  From  the  decree,  the 
Cornell  Steamboat  Company  appeals.    Decree  modified  and  aflSrmed. 

In  daylight  and  fair  weather,  with  the  tide  running  strong  ebb,  the 
steamship  Segnranca  started,  without  motive  power  of  her  own,  and  in 
charge  of  three  tugs  (the  Wade,  the  Cahill,  and  the  Timmins)  from  the  an- 
chorage near  Bedloe's  Island  to  a  point  in  the  East  River.  The  master  of  the 
Timmins  was  in  charge  of  this  operation,  his  owners  having  made  a  contract 
on  the  subject  with  the  steamship's  agents.  The  Cahill  went  ahead  on  a 
short  hawser;  the  Wade  and  Timmins  were  placed  one  on  each  side  of  the 
steamship.  The  master  of  the  Timmins  was  on  the  bridge  of  the  Seguranca. 
In  this  manner  steamship  and  tugs  proceeded  across  the  Upper  Bay  until  they 
were  as  near  to  Governor's  Island  as  was  safe,  and  were  skirting  the  shore  of 
said  island  slightly  below  Castle  William  when  the  tug  Hedges  with  a  tow  of 
about  12  boats,  in  at  least  three  tiers  and  a  boat  tailing  on  to  the  last  full 
tier,  all  upon  a  hawser  of  at  least  30  fathoms,  was  seen  coming  down  the 
North  River.  The  Hedges  belongs  to  a  well-known  line,  and  any  man  expe- 
rienced in  the  navigation  of  this  harbor  knew  that  she  was  intending  to  round 
the  Battery  into  the  East  River. 

Against  the  tide  the  Seguranca  and  her  tugs  were  making  not  over  a  knot 
and  a  half,  and  probably  less.  For  her,  backing  was  not  only  difficult,  but  dan- 
gerous, owing  to  the  proximity  of  the  shore  on  the  starboard  side.  The  Hedges 
had  the  tide  with  her,  but  had  no  helper ;  another  tug  had  been  in  attendance, 
but  had  gone  away  with  a  boat  taken  from  the  tow.  When  these  two  flo- 
tillas observed  each  other,  the  Hedges  (had  it  been  night)  would  have  shown 
the  Seguranca  her  green  light  only,  while  the  Seguranca  had  the  Hedges  at 
least  2%  points  on  her  port  bow. 

The  Hedges  had  proceeded  approximately  halfway  across  the  channel  be- 
tween the  Battery  and  Governor's  Island  before  she  turned  to  go  into  the  East 
River.  The  moment  she  did  so  and  became  broadside  to  the  tide,  she  was 
helplessly  swept  down  by  the  same ;  and  even  after  getting  headed  squarely 
into  the  tide  she  could  do  no  more  than  stand  still  by  the  land,  and  even  that 
is  doubtfuL  Thus  the  tail  of  her  tow  was  in  the  Seguranca's  way.  The  tugs 
alongside  the  latter  vessel  reversed,  and  the  Cahill  for  her  own  safety  ceased 
towing  and  got  out  of  the  way.  Collision  ensued  between  the  steamship's  stem 
and  the  starboard  boat  in  the  last  full  tier  of  the  tow. 

Both  vessels  in  collision  received  injury,  and  actions  were  b^un  by  the 
Seguranca  against  the  owners  of  the  Timmins  and  Hedges  and  the  tugs  GahlU 
and  Wade,  and  by  the  owner  of  the  injured  barge  against  the  Hedges  alone. 
By  invoking  the  fifty-ninth  rule  all  the  parties  were  ultimately  brought  in.  In 
respect  of  all  the  damage  claimed,  and  the  Wade  and  Cahill,  denying  all  lia- 
bility, nevertheless  took  proceedings  in  limitation.  All  these  matters  were 
tried  at  one  hearing,  and  one  decree  entered,  In  which  the  court  below  held 
the  Hedges  at  fault  (apparently)  for  obstructing  the  path  of  the  Seguranca, 
but  allotted  one-fourth  of  the  damages  against  the  Cahill  and  one-fourth 
against  the  owners  of  the  Timmins,  upon  the  ground  that  they  should  have 
sooner  perceived  the  difficulties  and  dangers  arising  from  the  inability  of  the 
Hedges  to  control  her  tow  in  the  tideway.  From  this  decree  the  Hedges  alone 
appealed.  In  this  court,  however,  both  the  Cahill  and  the  owners  of  the 
Tinunins  claimed  freedom  from  fault,  and  all  parties  against  whom  any 
share  of  loss  had  been  assessed  objected  to  the  allowance  of  "demurrage"  or 
damages  for  loss  of  use  of  the  Seguranca. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (Robert  S.  Erskine, 
of  New  York  City,  of  counsel),  for  the  Hedges. 

Burlingham,  Veeder,  Masten  &  Fearcy,  of  New  York  City  (Chaun- 
cey  I.  Clark  and  George  W.  Whip,  both  of  New  York  City,  of  coun- 
sel), for  owners  of  the  Timmins. 
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Fdcy  &  Martin  (George  V.  A.  McClosky  and  Williani  J.  Martin, 
both  of  New  York  City,  of  counsel),  for  the  Cahill. 

Park  &  Mattison,  of  New  York  City  (Henry  E.  Mattison,  of  New 
York  City,  of  counsel)  for  owner  of  injured  barge  in  tow. 

Alexander  &  Ash,  of  New  York  City  (Peter  Alexander,  of  New 
York  City,  of  counsel),  for  the  Seguranca. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
On  the  facts  above  recited  we  agree  with  the  court  below  that  the 
fault  of  the  Hedges  is  entirely  plain.  When  the  vessels  were  in  such 
position  that  they  were  bound  to  navigate  with  due  regard  to  each 
other's  rights,  they  were  admittedly  on  crossing  courses,  with  the 
Seguranca  the  privileged  vessel.  It  may  be  assumed  as  plain  that 
the  Hedges  did  not  intend  to  continue  such  crossing  course,  but  to 
turn  into  the  East  River  in  such  manner  that  she  would  be  either 
parallel  with  the  Seguranca  or  ahead  of  her  according  to  the  rapid- 
ity of  such  turn.  It  is  argued  that  she  did  make  the  turn,  became 
the  leading  vessel,  and  put  3ie  Seguranca  in  the  position  of  one  over- 
taking. It  is  a  sufficient  answer  to  this  Jo  say  that  the  steamship 
was  proceeding  so  slowly  that  she  could  not  overtake  the  Hedges,  if 
that  vessel  had  been  able  to  navigate  across  or  against  the  tide  in  the 
common  and  accepted  sense  of  that  term. 

We  find  that  this  disaster  occurred  solely  because,  when  the  Hedges 
ported  to  go  into  the  East  River  and  presented  the  broadside  of  herself 
and  her  tow  to  the  tide,  she  was  helpless,  because  she  had  not  enough 
power  for  the  business  in  hand.  Before  collision  actually  happened 
she  had  turned  herself  so  as  to  be  heading  almost,  if  not  quite,  toward 
the  Battery,  but  whether  in  this  position  she  was  able  to  hold  the 
tow  against  the  tide  is  a  point  not  worth  discussion,  for  by  that  time 
(and  events  occurred  with  great  rapidity)  she  had  presented  the  end 
of  her  tow  to  the  Seguranca  in  a  position  that  rendered  collision  in- 
evitable. 

[2]  As  for  the  tugs  in  charge  of  the  Seguranca,  we  think  they  did 
all  they  could,  and  did  it  as  soon  as  they  should.  They  were  not  ap- 
prised of  and  had  no  reason  to  anticipate  the  feebleness  of  the  Hedges. 
As  soon  as  they  saw  how  the  tow  was  swung  down  upon  them,  the 
Cahill  ceased  to  haul  ahead  and  the  tugs  alongside  reversed,  but  it 
was  too  late ;  and  the  Hedges  had  made  it  too  late  by  not  trying  to 
port  and  go  into  the  East  River  as  soon  as  she  could — she  never  turn- 
ed at  all  until  unnecessarily  near  to  Governor's  Island. 

The  difficulties  of  navigating  in  the  narrow  waters  between  Gover- 
nor's Island  and  the  Battery  are  well  known ;  the  necessity  of  having 
sufficient  power  to  meet  contingencies  reasonably  to  be  expected  was 
adverted  to  in  The  Concho  (D.  C.)  58  Fed.  812,  affirmed  63  Fed. 
1023,  12  C.  C.  A.  4.  The  dangers  there  alluded  to  have  assiu-edly 
grown  no  less  in  the  quarter  century  that  has  elapsed  since  that  case 
was  decided. 

[8]  The  Commissioner  awarded  to  the  Seguranca  damages  for 
three  days'  loss  of  use  while  imdergoing  repairs  caused  by  &is  col- 
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lision.  When  injured  the  Seguranca  was  under  charter;  she  never 
entered  upon  the  performance  of  that  engagement  because  (as  we  find 
from  the  record)  it  was  obvious  that  the  governmental  authorities  of 
the  United  States  and  of  the  nations  associated  with  it  in  the  war  with 
Germany  and  with  Austria  would  not  permit  the  steamship  to  get  a 
cargo ;  her  owner  was  "blacklisted"  for  reasons  of  state.  It  is  argued 
that,  while  all  this  is  true,  it  was  not  obvious  that  it  was  to  be  true 
during  the  three  days  for  which  damages  for  loss  of  use  has  been 
awarded.  It  is  said  that,  if  the  Seguranca  had  not  been  injured,  she 
would  have  entered  upon  the  performance  of  this  charter  party.  In 
point  of  fact  she  made  no  attempt  so  to  do,  but  after  being  repaired 
for  damage  stayed  at  the  repair  shop  and  was  extensively  overhauled 
for  reclassification;  meanwhile  she  was  sold,  so  as  to  get  rid  of  the 
"blacklisted"  owner,  and  the  charter  party  was  ultimately  canceled. 

[4]  We  hold  it  established  as  matter  of  fact  that  there  was  not  even 
a  reasonable  probability  of  the  Seguranca  earning  any  charter  money 
under  the  charter  in  question,  either  when  she  was  in  collision  or  dur- 
ing the  three  day  period  of  her  repairs.  On  this  finding  the  law  is  not 
doubtful.  Damages  for  loss  of  use  cannot  be  awarded  because  the 
injured  vessel  might  have  made  some  profit.  The  question  is  not  of 
the  possibility  of  employment,  but  of  actual  loss;  not  what  possibly 
could  have  been  made,  but  what  would  have  been  made.  The  North 
Star,  151  Fed.  168.  80  C.  C.  A.  536. 

The  fact,  that  a  tort  had  been  committed  only  calls  in  play  the  rule 
of  restitutio  in  integrum;  so  that,  where  injured  cargo  nevertheless 
brought  the  full  market  value,  the  tort-feasor  was  not  called  upon  to 
pay  damages  in  respect  thereof.  The  Dunbritton,  73  Fed.  352,  19  C. 
C.  A.  449.  The  view  we  entertain  of  the  facts  herein  renders  unneces- 
sary any  discussion  of  the  unusual  manner  in  which  the  damages  were 
in  the  court  below  allotted  or  apportioned. 

Let  the  decree  appealed  from  be  modified,  and  the  Seguranca 
and  Woodbum  recover  their  full  damages,  with  costs  of  the  District 
Court,  against  the  Hedges.  Let  the  proceedings  in  limitation  on  the 
part  of  the  Wade  and  the  Cahill  be  sustained,  and  both  tugs  exonerat- 
ed from  liability.  As  against  the  answering  claimants,  let  the  petition- 
ers recover  trial  costs  (but  not  expenses  of  limitation)  in  the  District 
Court.  Let  the  libels  as  against  the  owner  of  the  Timmins  be  dismiss- 
ed, with  costs  of  the  District  Court.  There  will  be  no  costs  in  this 
court,  because  the  parties  whom  we  have  released  altogether  took  no 
appeal,  and  the  single  appellant  has  prevailed  only  partially ;  i.  e.,  in 
respect  of  the  so-called  demurrage  daim.  The  Anna  W.,  201  Fed. 
62,  119  C.  C.  A.  396. 
ie90.0jl.— 22 
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(258  Fed.  322) 

HOTEL  WOODWABD  CO.  v.  FORD  MOTOR  OO. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  14,  1919.) 

No.  210. 

1.  Dismissal  and  Nonsuit  ^=»44 — Natubk — "Nonsuit." 

A  dismissal  not  upon  the  merits  is  a  "nonsuit" 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Nonsuit.] 

2.  Trial  ^=»160 — Directing  Verdict — Duty  of  Court. 

In  an  action  in  the  federal  District  Court  for  New  York,  where  the 
trial  Judge  reaches  a  correct  conclusion  in  favor  of  defendant  after  hear- 
ing all  the  evidence,  the  jury  should  be  directed  to  enter  a  verdict  in  de- 
fendant's favor,  and  it  is  improper  to  merely  enter  an  order  dismissing  the 
complaint. 

3.  Appeal  and  Error  ^=5>927(3) — Review — ^Nonsuit. 

On  appeal  from  an  order  dismissing  the  complaint,  after  hearing  all 
the  evidence,  it  must  be  assumed,  the  order  being  one  of  nonsuit,  that 
plaintiff's  testimony  is  true,  and  he  is  entitled  to  every  inference  there- 
from. 

4.  Pleading  ^=»258(3) — ^Amendment  of  Answer— During  Trial — Surprise. 

In  an  action  brought  in  New  York  against  a  Michigan  corporation  for 
breach  of  a  contract  to  lease  premises  in  New  York,  where  the  defendant 
corporation  pleaded  the  New  York  statute  of  frauds  as  required,  de- 
fendant's motion  to  amend  at  trial  by  pleading  the  Michigan  statute  of 
frauds,  which  would  bring  into  the  case  the  question  whether  its  agent, 
who  signed  the  memorandum  relied  on,  was  authorized  in  writing,  should 
be  denied  because  of  surprise,  although  defendant  was  entitled  to  amend 
after  motion  on  due  notice. 
6.  Deeds  ^=5>1 — What  Law  Governs. 

The  law  of  the  state  in  which  land  is  situated  must  alone  be  looked 
to  for  the  rules  governing  its  alienation  and  transfer,  and  for  the  effect 
and  construction  of  conveyances  of  all  kinds. 

6.  Courts  ^=»366(5)— Decisions — Federal  Courts. 

In  construction  of  local  statutes,  the  federal  courts  must  follow  au- 
thoritative state  decisions  if  found  of  sutfident  clearness  in  the  judgments 
of  the  courts  of  last  resort 

7.  Frauds,  Statute  of  ^=»120 — What  Law  Governs. 

In  an  action  against  a  Michigan  corporation  for  breach  of  contract  to 
lease  for  a  term  of  years  property  located  in  New  York,  the  New  York 
statute  of  frauds  (Real  Property  Law,  {  259),  which  does  not  require  an 
agent  who  signs  a  written  memorandum  to  be  authorized  in  writing,  ap- 
plies, instead  of  the  Michigan  statute  of  frauds,  which  requires  the  agent 
to  be  authorized  in  writing;  this  being  so  notwithstanding  both  the  New 
York  and  Michigan  statute  of  frauds  declare  a  contract  not  evidenced  by 
a  written  memorandum  to  be  void,  instead  of  providing,  as  did  the 
original  statute,  that  no  action  should  be  maintained  thereon,  In  which 
case  it  was  held  that  the  law  of  the  forum  applied. 

8.  Landlord  and  Tenant  ^=»22(4) — IiEases — Agreements. 

In  an  action  against  a  Michigan  corporation  for  breach  of  an  agreement 
to  lease  New  York  property  for  a  term  of  years,  the  question  whether 
the  minds  of  the  parties  had  met  held  for  the  jury. 

9.  Frauds,  Statute  of  ^=»159 — Contracts — Memorandum  in  Writing. 

In  an  action  against  a  Michigan  corporation  for  breach  of  a  contract 
to  lease  New  York  property  for  a  term  of  years,  the  question  whether 
the  attorney  and  agent  of  the  Michigan  corporation  who  executed  the 
written  memorandum  relied  upon  by  plaintiff  was  authoriased  to  do  so, 
heldf  under  the  evidence,  for  the  Jury. 
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10.  GORPOBATTONS    ^=»398(1>— OFFICERS — AXJTHORITT. 

Tbe  president  or  other  general  oiflcer  of  a  corporation  has  prima  fade 
power  to  do  any  act  which  the  directors  could  authorize  or  ratify. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  the  Hotel  Woodward  Company  against  the  Ford  Motor 
Company.  There  was  a  judgment  dismissing  the  complaint,  and  plain- 
tiff brings  error.    Reversed  and  new  trial  directed. 

Writ  of  error  to  Judgment  entered  in  the  District  Court  for  the  Southern 
District  of  New  York. 

Very  little  of  an  unnecessarily  voluminous  record  was  necessary  to  pre- 
sent the  legal  questions  involved.  Plaintiff  here  and  below  is  a  corporation 
of  New  York;  it  keeps  a  hotel,  and  will  be  hereinafter  called  "hotel  com- 
pany.** 

Defendant  here  and  below  is  a  corporation  of  Michigan,  hereinafter  called 
"motor  company,'*  and  primarily  engaged  in  the  manufacture  and  sale  of  motor 
cars,  but  its  corporate  powers  and  the  laws  of  New  York  enable  it  to  purchase 
and  improve  (in  the  manner  giving  rise  to  this  litigation)  real  property  in  this 
state. 

By  the  early  part  of  1916  motor  company  had  decided  to  buy  land  in  New 
York  City  and  erect  thereupon  a  salesroom  and  warehouse.  Several  officials 
of  motor  company  knew  the  president  of  hotel  company,  and  negotiations  en- 
sued looking  toward  the  erection  above  the  New  York  warehouse  and  sales- 
room of  motor  company  of  many  additional  stories  to  be  rented  for  a  long 
term  of  years  to  hotel  company,  whose  already  existing  hostelry  was  con- 
tiguous. Most  of  these  negotiations  took  place  in  Michigan.  Building  plans 
were  made,  expenses  considered,  and  the  talk  of  at  least  three  high  officials  of 
motor  company  with  hotel  company's  president  was  offered  in  evidence. 

Mr.  Robertson,  a  member  of  the  bar,  was  exclusively  in  the  employment  of 
motor  company,  having  his  office  with  and  in  those  of  the  corporation.  In 
August,  1916,  under  instructions  from  at  least  one  of  the  vice  presidents  of 
motor  company,  he  received  from  the  president  of  hotel  company  a  form  of 
lease,  and  in  Michigan  and  by  said  vice  president  was  instructed  to  "fix  it  up.** 
Having  examined  this  draft,  Mr.  Robertson  (as  was  testified  on  behalf  of 
plaintiff)  "said  he  would  go  ahead  and  prepare  this  lease  and  later  on  we 
would  execute  it.**  Thereupon,  at  the  request  of  hotel  company's  president 
(Green),  and  in  Michigan,  Mr.  Robertson  wrote,  and  delivered  to  Mr.  Green, 
the  following  letter: 

"Ford  Motor  Company. 

"Detroit,  U.  S.  A.,  August  31,  1916. 

"Hotel  Woodward  Company,  55th  Street  &  Broadway,  New  York  City — 
Gentlemen:  Attention  of  Mr.  Green:  Confirming  our  conversation,  will  say 
that  draft  of  lease  as  discussed  is  entirely  acceptable  to  us  and  same  will  be 
prepared  immediately  for  execution.  We  have  consented  to  the  alterations  sug- 
gested by  your  attorney,  as  they  do  not  seem  in  any  manner  to  have  changed 
the  intent  of  the  lease. 

"We  leave  the  question  of  limitation  of  assignment  of  equity  as  security 
imtil  lease  is  signed,  but  think  this  can  be  arranged  to  your  entire  satisfaction. 

"As  soon  as  the  lease  is  ready  we  will  come  on  to  New  York  and  close  up  the 
entire  matter  of  the  execution  of  the  lease  and  the  security  as  agreed.  In 
the  meantime  you  may  go  ahead  with  any  plans  you  have  in  connection  with 
this  proposition,  so  that  there  will  be  no  delay  when  the  architects'  plans  are 
ready. 

*Trusting  this  will  be  entirely  satisfactory,  we  are. 

"Yours  very  truly,  Ford  Motor  Company, 

"L.  B.  Robertson,  General  Attorney.*' 

Shortly  thereafter,  Mr.  Robertson  did  prepare  and  send  to  hotel  company  In 
New  York  a  form  of  lease.  The  form  thus  prepared  was  a  revision  of  the 
draft  received  by  him  as  above  stated.    The  lease  was  to  run  for  21  years; 
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ttkB  rental  was  to  depend  upon  tbe  cost  of  construction,  wMch  at  the  time 
was  evidently  estimated  at  approximately  $700,000;  but  the  document  pro- 
Tided  that  any  excess  expense  should  cause  a  rise  in  rental  amounting  to  Uto 
per  cent,  per  annum  on  such  excess. 

This  form  of  lease  prepared  by  Mr.  Bobertson  was  submitted  to  motor  com- 
pany's counsel  in  New  York,  and  some  changes  suggested.  New  York  coun- 
sel for  hotel  company  likewise  made  some  suggestions,  as  to  all  of  which  there 
was  evidence  of  acceptance  by  hotel  company.  On  November  2d,  1916,  motor 
company's  board  of  directors  met  in  Michigan  and  at  that  meeting  the  follow- 
ing resolution  was  offered: 

'* Whereas,  this  company  owns  a  parcel  of  land  ou  Broadway  and  Fifty- 
Fourth  street,  New  York,  suitable  for  New  York  offices  and  salesrooms. 

"And  whereas,  the  land  is  very  valuable,  and  to  construct  simply  an  office  and 
salesroom,  would  result  in  an  exorbitantly  high  cost  for  offices  and  salesroom. 

"And  whereas,  the  management  of  this  company,  on  account  thereof,  has 
entered  into  preliminary  negotiations  with  the  Hotel  Woodward  to  occupy  iMirt 
of  a  suitable  building  on  such  site: 

"Therefore,  resolved,  that  this  company  proceed  with  the  erection  of  tbe 
proposed  building  suitable  to  that  site,  for  the  use  of  this  company  as  offices 
and  salesroom,  and  that  the  negotiations  of  the  management  looking  to  the 
lease  of  the  balance  thereof  to  the  Hotel  Woodward  Company  for  a  period  of 
twenty-one  years  be  and  they  are  hereby  ratified  and  confirmed,  and  the  man- 
agement is  authorized  to  erect  the  building  at  an  approximate  cost  of  $740,000, 
and  enter  into  said  lease. 

"After  some  discussion  further  consideration  of  this  resolution  was  deferred 
until  the  next  meeting." 

At  the  next  meeting  of  the  board  the  matter  was  thus  treated : 

"It  was  moved  by  Mr.  Rackham  and  supported  by  Mr.  Klingensmith,  that 
the  resolution  pertaining  to  the  building  on  the  property  owned  by  the  Ford 
Motor  Company  at  the  comer  of  Fifty-Fourth  street  and  Broadway,  New 
York,  as  outlined  in  the  resolution  of  the  meeting  of  November  2,  1916,  and  at 
which  time  the  resolution  was  deferred,  be  ratified,  and  that  officers  be  given 
authority  to  proceed." 

Hotel  company  gave  evidence  tending  to  show  that,  after  receipt  of  Mr. 
Robertson's  letter  of  August  31st,  both  parties  had  assumed  that  the  mat- 
ter was  closed,  except  for  details  to  be  adjusted  by  attorneys  for  eadl  i)arty 
and  the  formal  execution  of  a  written  lease. 

On  the  part  of  motor  company,  evidence  was  given  tending  to  show  that,  so 
far  as  the  talk  between  the  officers  of  the  two  corporations  went,  it  had  at  all 
times  been  made  plain  by  motor  company  that  the  making  of  any  lease,  and 
not  only  the  renting,  but  even  the  construction  of  what  was  to  be  rented,  de- 
l)ended  upon  the  making  of  satisfactory  and  reasonably  economical  contracts 
for  physical  construction  of  anything  more  than  motor  company  needed  for  its 
own  business  in  New  York  City. 

In  the  early  part  of  1917  it  was  discovered  (according  to  evidence  given  for 
motor  company)  that  the  cost  of  construction  would  be  not  approximately 
$700,000,  but  about  a  half  million  more  than  that.  When  this  possible  enor- 
mous excess  was  communicated  to  hotel  company,  it  declared  its  willingness 
to  pay  by  way  of  additional  rental,  5  per  cent,  per  anniun,  even  on  sucU 
enormous  excess;  but  motor  company  was  either  not  willing,  or  not  able,  to 
spend  the  additional  money,  and  refused  altogether  to  proceed  with  the  matter. 

This  action  at  law  was  then  brought  by  hotel  company  against  motor  com- 
pany to  recover  damages  for  breach,  not  of  a  lease  (for  no  document  called  a 
"lease"  was  ever  delivered  or  even  executed),  but  to  obtain  compensation  for 
the  breach  of  a  contract  to  make  a  lease. 

The  defenses  pleaded  were,  in  substance,  that  there  never  was  any  sucn 
meeting  of  minds  as  could  be  called  a  contract;  but  that,  if  there  were,  the 
same  was  voided  under  the  statute  of  frauds. 

The  language  of  the  answer  in  setting  up  the  statute  plainly  referred  to  the 
New  York  Act,  t  e.  section  259  of  the  Real  Property  Law  (Consol.  Laws,  c 
50)  which  is  as  follows: 

**When  contract  to  lease  or  sell  void. — ^A  contract  fOr  the  leasing  for  a  long- 
er period  than  one  year,  or  for  the  sale,  of  any  real  property,  or  an  interest 


Digitized  by  CjOOQ IC 


1 


HOTEL  WOODWABD  GO.  V.  FOBD  MOTOB  GO*         841 

therelii,  1b  void,  unless  the  contract,  or  s<mie  note  or  memorandum  tbereof*  ex- 
pressing the  consideration,  is  in  writing,  subscribed  by  the  lessor  or  grantor, 
or  by  his  lawfully  authorized  agent*' 

The  case  having  come  on  for  trial,  and  plaintiff  having  rested,  the  motor 
company  moved  to  amend  by  pleading  ttie  Michigan  statute  of  frauds,  reading 
as  follows: 

"Sec.  8.  Every  contract  for  the  leasing  for  a  longer  period  than  one  year,  or 
for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall  be  void,  unless  the 
contract,  or  some  note  or  memorandnm  thereof,  be  in  writing,  and  signed  by 
the  party  by  whom  the  lease  or  sale  is  to  be  made,  or  by  some  person  there- 
unto by  him  lawfully  authorized  by  writing."    Ck)mp.  Laws,  |  11977. 

To  this  amendment  hotel  company  objected  on  the  ground  of  surprise,  but 
over  due  exception  the  amendment  was  granted. 

At  the  dose  of  the  whole  case  the  trial  judge  dismissed  the  complaint,  hold- 
ing in  substance  that,  if  the  minds  of  the  parties  had  met  in  an  agreement  to 
make  a  lease  in  the  form  shown  in  evidence,  such  agreement  or  contract  was 
voided  by  the  statute  of  frauds,  but  gave  no  intimation  as  to  whether  he  deem- 
ed the  New  York  or  Michigan  statute  applicable  to  the  matter  in  hand. 

Judgment  having  been  entered  upon  this  direction,  this  writ  was  taken,  and, 
though  plaintiff  in  error  insists  upon  all  duly  taken  exceptions,  two  principal 
questions  have  l>een  iargued: 

(1)  To  the  transaction  shown,  is  the  statutory  law  of  Michigan  or  of  New 
York  to  be  applied? 

(2)  If  the  applicable  statute  does  not  bar  the  suit,  was  plaintiff  below  en- 
titled to  go  to  the  jury? 

Holm,  Whitlock  &  ScarflF,  of  New  York  City  (Charles  H.  Tuttle,  of 
New  York  City,  Stephen  C.  Baldwin,  of  Brooklyn,  N.  Y.,  and  Victor 
E.  Whitlock,  of  New  York  City,  of  counsel),  for  plaintiflF  in  error. 

Crisp,  Randall  &  Crisp,  of  New  York  City  (.Alfred  Lucking,  of  De-  . 
troit,  Mich.,  and  W.  Benton  Crisp,  of  New  York  City,  of  counsel),  for 
defendant  in  error. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,2] 
One  matter  of  procedure  justifies  preliminary  attention.  The  trial 
judge  dismissed  the  complaint  after  having  heard  all  the  evidence  ad- 
duced by  both  parties.  It  is  clear  from  the  record  that  the  court  order- 
ed a  dismissal  instead  of  directing  a  verdict  for  the  defendant  because 
plaintiff's  trial  counsel  insisted  that  nothing  more  than  a  dismissal  was 
proper  under  the  New  York  Code  of  Civil  Procedure. 

This  was  a  mistake  in  form ;  a  dismissal  (not  upon  the  merits)  is  a 
nonsuit,  but  where,  after  hearing  all  the  evidence,  the  trial  judge  reach- 
es a  correct  conclusion  in  favor  of  the  defendant,  the  jury  should  be 
directed  to  enter  a  verdict  in  that  defendant's  favor.  Stumpf  v.  Halla- 
han,  101  App.  Div.  383,  91  N.  Y.  Supp.  1062;  affirmed  185  N.  Y.  550, 
77  N.  E.  1196.  The  rule  in  the  federal  courts  we  stated  in  Re  Iron 
Clad  Manufacturing  Co.,  197  Fed.  281,  116  C.  C.  A.  642. 

[3]  The  case  being  before  us,  however,  on  a  nonsuit,  we  "must  as- 
sume *  *  *  that  plaintiff's  testimony  is  true,  and  that  they  arc 
thus  entitled  to  the  benefit  of  every  fair  inference  therefrom."  Davis 
V.  Carnegie  Steel  Co.,  244  Fed.  at  page  933,  157  C.  C.  A.  at  page  283. 

[4]  Another  trial  matter  must  be  noted:  The  amendment  pleading 
the  Michigan  statute  of  frauds  should  have  been  denied.  It  has  been 
often  held  that  the  statute  may  be  availed  of  under  a  general  denial 


Digitized  by  CjOOQ iC 


342  169  C.  C.  A.  EBP0BT8 

(e.  g.  Third  National  Bank  v.  Steel,  129  Mich.  434,  88  N.  W.  1050, 
64  L.  R.  A.  119);  but  this  defendant  had  specifically  pleaded  the  New 
York  statute,  as  required  by  Crane  v.  Powell,  139  N.  Y.  379,  34  N.  E. 
911,  and  Matthews  v.  Matthews,  154  N.  Y.  288,  48  N.  E.  531.  Doubt- 
less it  is  "common  form"  to  object  to  amendments  as  surprising;  but, 
when  the  distinction  between  these  two  statutes,  and  the  course  of  this 
trial  is  considered,  the  truth  of  this  plea  of  surprise  is  manifest,  and 
its  result  is  to  produce  a  legal  question  that  might  have  been  wholly 
avoided. 

One  effect  of  the  amendment  made  after  plaintiff  rested  was  to  raise 
the  question  whether  Robertson's  authority  (if  he  had  any)  was  oral 
or  written,  if  the  Michigan  statute  applied.  We  search  the  record  in 
vain  for  any  evidence  that  testimony  on  this  point  had  been  sought 
for ;  certainly  none  is  presented  to  us,  and  it  was  going  too  far  to  in- 
sert this  issue  in  a  case  actually  on  trial  in  New  York,  when  such  writ- 
ten authority  as  might  exist  certainly  sprang  into  existence  and  re- 
mained of  record  in  Michigan. 

As,  however,  defendant  (so  far  as  we  can  see)  was  entitled  to  amend 
after  motion  on  due  notice,  and  the  question  intended  to  be  raised  is  of 
importance  upon  any  future  trial  herein,  we  shall  consider  it  now. 

[5-7]  It  is  not  doubted  that  we  must  look  only  to  the  law  of  the 
state  in  which  land  is  situated  for  the  rules  governing  its  alienation  and 
transfer  and  for  the  effect  and  construction  of  conveyances  of  all 
kinds.  Olmsted  v.  Olmsted,  216  U.  S.,  at  page  393,  30  Sup.  Ct.  292, 
54  L.  Ed.  530,  25  L.  R.  A.  (N.  S.)  1292,  and  cases  cited.  If,  therefore, 
this  action  related  to  land  title,  there  would  be  no  doubt  that  the  con- 
tract transferring  the  same  would  be  governed  and  interpreted  by  the 
law  of  New  York  alone;  for  the  proposed  21-year  lease  is  an  estate  in 
lands,  and  real  property  under  the  law  of  this  state.  But  the  plain- 
tiff herein  is  not  suing  to  establish  a  title,  nor  is  it  seeking  to  procure 
one  by  way  of  specific  performance  or  otherwise.  The  action  is  per- 
sonal and  transitory  and  asserts  liability  in  the  defendant  for  breach 
of  a  personal  obligation  only;  there  is  no  effort  to  obtain  an  interest 
in  the  res ;  indeed,  inability  to  obtain  such  interest  is  presupposed,  and 
relief  in  personam  only  is  demanded. 

Reduced  to  its  simplest  legal  form,  the  question  here  is  whether  the 
lex  loci  contractus  (or,  more  accurately,  the  lex  loci  conditionis),  or  the 
lex  rei  sitae  applies  when  a  statute  of  frauds  is  invoked  as  a  defense. 
The  diversity  of  judicial  opinion  revealed  by  endeavors  to  discover 
what  law  governs  the  validity  of  a  contract  is  a  most  extensive  sub- 
ject, and  the  results  of  exhaustive  research  were  stated  by  Prof.  J.  H. 
Beale  in  1909.^  The  manifest  inclination  of  the  courts  has  usually 
been  toward  treating  statutes  of  frauds  like  other  statutes  regulating 
or  limiting  the  right  of  contract  and  to  find  "the  law  of  the  contract" 
(as  it  is  called  in  St.  Louis  R.  R.  v.  Terre  Haute  R.  R.,  145  U.  S.  at 
page  405,  12  Sup.  Ct.  953,  36  L.  Ed.  748)  in  the  law  of  the  place  where 
the  contract  was  made.  But  mingled  with  this  current  of  decision 
(turbid  as  it  is)  is  plainly  discernible  the  conflicting  inclination  to  identi- 

1  Harvard  Law  Review,  voL  23,  pp.  1,  79,  194,  and  260. 
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fy  all  contracts  relating  to  land  and  all  actions  for  breach  of  such 
contracts  with  conveyances  of  title  to  interests  in  land,  to  which,  as 
above  stated,  the  lex  rei  sitae  always  applies. 

Thus  the  inquiry  at  bar  is  narrowed  to  the  following  question :  What 
is  the  law  of  a  contract  made  in  Michigan  for  the  conveyance  of  an 
interest  in  New  York  realty  when  the  action  is  to  recover  money  dam- 
ages only  in  a  personal  and  transitory  suit  for  the  breach  of  such  con- 
tract, and  action  is  brought  in  a  court  of  the  United  States  sitting  in 
New  York  ? 

This  comparatively  small  fraction  of  the  larger  subject  may  be,  and 
has  been,  treated  in  several  different  ways. 

One  view  has  been  compendiously  and  authoritatively  stated  by  Mr. 
Dicey  substantially  as  follows :  All  rights  over  or  in  relation  to  an  im- 
movable are  governed  by  the  law  of  the  country  where  the  immovable 
is  situate:  the  effect  of  a  contract  with  regard  to  an  immovable  is 
governed  by  the  proper  law  of  the  contract — and  "proper  law  of  the 
contract"  means  the  law  by  which  the  parties  may  be  fairly  presumed 
to  have  intended  the  contract  to  be  governed.  Dicey's  Conflict  of  Laws 
(Ed.  1908)  pp.  500,  510,  and  529.  This  may  be  regarded  as  the  pre- 
vailing, or  at  least  most  often  stated,  English  view,  and  of  it  Prof.  Beale 
notes  that  it  almost  invariably  results  in  finding  that  the  law  of  the 
contract  is  the  law  of  England.  This  method  of  statement  has  often 
been  chosen  by  our  federal  courts  (Pinney  v.  Nelson,  183  U.  S.  at  page 
148,  22  Sup.  Ct.  52,  46  L.  Ed.  125,  citing  Wayman  v.  Southard,  10 
Wheat.  48,  6  L.  Ed.  253) ;  and  it  has  likewise  at  times  obtairied  favor 
in  the  courts  of  New  York  (Stumpf  v.  Hallahan,  supra).  Whether  this 
view  is  wholly  consistent  with  Bank  of  Africa  v.  Cohen  (1909)  2  Ch. 
129,  may  be  doubted,  for  it  was  there  held  that  a  married  woman's 
capacity  to  contract  concerning  her  own  land  in  the  Transvaal  was  gov- 
erned solely  by  the  law  of  the  Transvaal,  although  she  had  assumed  to 
contract  in  England,  and  an  action  to  compel  specific  performance  was 
promoted  in  Great  Britain. 

Another  and  often  prevailing  view  is  that  a  statute  of  frauds  is  a 
law  concerning  evidence,  not  affecting  the  inherent  validity  of  contracts 
nor  the  capacity  of  the  contractors  to  enter  into  obligation,  but  merely 
prescribing  stringent  rules  by  which  alone  the  intent  and  purpose  of 
the  parties  shall  be  made  manifest;  wherefore  the  lex  fori  applies. 
This  doctrine,  commonly  thought  to  rest  on  Leroux  v.  Brown,  12  C.  B. 
801,  has  been  apparently  approved  in  Pritchard  v.  Norton,  106  U.  S. 
134,  1  Sup.  Ct.  102,  27  L.  Ed.  104. 

But  the  distinction  has  been  drawn  in  respect  of  the  differing  lan- 
guage of  the  statutes  of  different  sovereignties.  Many  acts,  like  the 
original  of  29  Car.  II,  c.  3,  declare  in  substance  that  no  action  shall  be 
brought  except  it  be  supported  by  a  written  contract  or  a  note  or  mem- 
orandum thereof.  Others  (like  the  present  statutes  of  New  York  and 
Michigan)  declare  that  contracts  not  so  supported  shall  be  void.  Stat- 
utes in  the  earlier  form  have  been  regarded  as  rules  of  evidence  in 
Heaton  v.  Eldridge,  56  Ohio  St.  87,  46  N.  E.  638,  36  L.  R.  A,  817, 
60  Am.  St.  Rep.  737 ;  Downer  v.  Chesebrough,  36  Conn.  39, 4  Am.  Rfep. 
29 ;  and  Third  National  Bank  v.  Steel,  supra.    The  matter  is  well  dis- 
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cussed  in  Obear  v.  First  National  Bank,  97  Ga.  587,  25  S.  E.  335,  33 
L.  R.  A.  384,  and  it  is  pointed  out  that  where  the  statute  merely  forbids 
suit  it  is  matter  of  evidence  or  remedy,  and  the  lex  fori  applies.  But 
Wolf  V.  Burke,  18  Colo.  264,  32  Pac.  427,  19  L.  R.  A.  792,  rests  upon 
the  proposition  that  the  statute  of  that  state,  like  that  of  New  Yoik, 
renders  the  oral  contract  void,  wherefore  the  doctrine  of  the  Leroux 
Case  is  inapplicable ;  and  this  view  of  the  New  York  statute  has  receiv- 
ed the  approbation  of  the  late  Prof.  Dwight,  sitting  as  referee  in  Marie 
V.  Garrison,  13  Abb.  N.  C.  (N.  Y.)  258.  The  whole  doctrine  of  Leroux 
V.  Brown  is  disapproved  in  Wharton's  Conflict  of  Laws  (3d  Ed.)  §  689, 
et  seq.  Nevertheless  support  can  be  found  for  the  view  that  even  the 
New  York  statute  is  a  rule  of  evidence.  Crane  v.  Powell,  supra;  Mat- 
thews V.  Matthews,  supra. 

When  the  inquiry  is  narrowed  to  discovering  judicial  pronounce- 
ments in  respect  of  personal  actions  brought  for  breach  of  contract  re- 
garding land,  made  in  a  state  other  than  5iat  of  the  land  itself,  the  re- 
sults are  equally  varied.  The  view  that  in  such  an  action  the  lex  rei 
sitae  has  no  application  is  thought  to  have  obtained  vogue  largely 
(though  not  wholly)  from  the  decision  of  Holmes,  J.,  in  Poison  v.  Stew- 
art, 167  Mass.  211,  45  N.  E.  737,  36  L.  R.  A.  771,  57  Am.  St.  Rep. 
452.  This  judgment  is  approved  by  Wharton,  supra  (section  276d), 
and  in  Minor's  Conflict  of  Laws  (1901)  p.  416  et  seq.  In  Finnes  v. 
Selover,  102  Minn.  334,  113  N.  W.  883,  it  was  decided  that  where  a 
contract  was  made  in  one  state  for  the  purchase  of  lands  in  another, 
and  the  money  was  to  be  paid  in  the  state  where  the  contract  was  made, 
lex  rei  sitae  governed  as  to  title,  and  lex  loci  contractus  as  to  the  rights 
of  the  parties.  This  doctrine  was  followed  in  a  litigation  which  as 
Selover  v.  Walsh  reached  the  Supreme  Court  in  226  U.  S.  112,  33  Sup. 
Ct.  69,  57  L.  Ed.  146  (decided  below  109  Minn.  136,  123  N.  W.  291). 
While  the  highest  court  took  pains  to  state  that  they  were  not  con- 
cerned with  the  applicability  of  any  given  statute  of  frauds  to  the  con- 
tract in  hand,  but  only  with  an  alleged  violation  of  the  federal  Consti- 
tution, by  such  application,  occasion  was  taken  apparently  to  approve 
the  doctrine  of  Poison  v.  Stewart,  supra.  See,  also,  the  converse  of  the 
situation  in  Kryger  v.  Wilson,  242  U.  S.  171,  37  Sup.  Ct.  34,  61  L.  Ed. 
229.  In  the  latter  cause  the  courts  of  North  Dakota  had  applied  the 
lex  rei  sitae,  and  the  Supreme  Court  held  that  such  application  was 
*'purely  a  question  of  local  common  law"  and  not  a  matter  with  which 
the  Supreme  Court  of  the  United  States  was  concerned. 

While  the  writer  of  this  opinion  yields  individual  assent  to  the  rea- 
soning of  Poison  V.  Stewart,  it  is  the  duty  of  this  court  to  ascertain,  if 
possible,  what  the  law  of  New  York  is  on  this  subject,  and  whether  this 
court  of  the  United  States  is  bound  to  follow  the  same.  In  cases  not 
legally  distinguished  from  the  present,  it  has  been  asserted  (thougK 
without  discussion  of  principle)  that  the  statute  of  New  York  is  not 
applicable  to  a  personal  and  transitory  suit  there  brought  to  recover 
damages  for  breach  of  a  contract  aflfecting  foreign  land;  but  that  in 
such  action,  brought  and  tried  in  New  York,  lex  rei  sitae  is  applicable. 
Abell  V.  Douglass,  4  Denio  (N.  Y.)  309;  Burrell  v.  Root,  40  N.  Y.  496. 

This  view  has  been  similarly  asserted  or  assimied  in  Siegel  v.  Robin- 
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•on,  56  Pa.  19,  93  Am.  Dec.  775 ;  BisseU  v.  Terry,  69  lU.  184;  Baird, 
etc.,  Co.  V.  Harris,  209  Fed.  291,  126  C.  C.  A.  217;  and  more  fully  in 
MeyKnk  v.  Rhea,  123  Iowa,  310,  98  N.  W.  779.  This  is  probably  the 
rule  generally  prevailing  down  to  date.*  Yet  so  fluid  is  the  discussion 
that  Cardozo,  J.,  in  Reilly  v.  Steinhart,  217  N.  Y..553,  112  N.  E.  469, 
can  refer  to  the  whole  matter  here  discussed  as  one  "often  ddbated 
and  with  varying  conclusions." 

But  so  far  as  the  pronouncements  of  the  highest  court  of  this  state 
are  concerned,  while  authority  can  be  found  for  the  dogmatic  rule  of 
Burrell  v.  Root,  for  the  doctrine  of  Leroux  v.  Brown,  and  for  that 
of  Prof.  Dicey,  no  judicial  support  can  yet  be  discovered  for  the  only 
view  that  makes  the  Michigan  statute  applicable  in  this  litigation,  i.  e. 
that  lex  loci  conditionis  must  be  applied. 

In  the  construction  of  local  statutes  the  national  courts  must  follow 
authoritative  state  decisions,  if  found  of  sufficient  clearness  in  the 
judgments  of  the  courts  of  last  resort.  Re  Seward  Dredging  Co.,  242 
Fed.  229,  155  C.  C.  A.  65.  The  "laws  of  the  several  states"  to  which 
the  courts  of  the  United  States  yield  obedience  comprise,  not  only 
state  statutes,  but  the  decisions  of  the  highest  courts.  Nashua  Bank 
V.  Anglo-American  Co.,  189  U.  S.  228,  23  Sup.  Ct.  517,  47  L.  Ed.  782; 
cf .  Chicago,  etc.,  Co.  v.  Kendall,  167  Fed.  66  et  seq.,  93  C.  C.  A.  422,  16 
Ann.  Cas.  560.  That  a  federal  court  sitting  in  a  given  state  will  fol- 
low the  statute  of  frauds  of  that  state,  see  Buhl  v.  Stephens  (C.  C.) 
84  Fed.  922.  It  may  be  said  that,  while  the  federal  courts  are  bound 
to  follow  the  authoritative  state  interpretation  of  a  local  act,  the  rule 
does  not  apply  to  the  application  of  the  statute.  We  think  the  distinc- 
tion is  not  one  of  substance,  and  Farley  v.  Carey,  etc.,  Co.,  249  Fed. 
476,  161  C.  C.  A.  434,  was  substantially  a  case  of  following  the  New 
York  Court  of  Appeals  in  respect  of  the  application  of  a  very  impor- 
tant statute  as  to  which  great  differences  of  ooinion  had  existed.  We 
conclude  that  by  the  law  of  New  York,  which  this  court  is  bound  to 
follow,  the  New  York  and  not  the  Michigan  statute,  the  lex  rei  sitae  or 
lex  fori,  and  not  the  lex  loci  conditionis,  is  the  law  by  which  the  valid- 
ity and  enforceability  of  this  contract  is  to  be  adjudicated  so  far  as  it  is 
affected  by  a  statute  of  frauds. 

[8,  9]  Assiuning  now  the  exclusive  applicability  of  the  New  York 
statute,  it  was  error  to  take  the  case  from  the  jury.  The  plaintiff's  evi- 
dence tended  to  show  that  the  minds  of  hotel  company,  acting  through 
its  president,  and  of  motor  company,  operating  through  its  president, 
vice  president,  and  secretary,  had  met  and  united  in  an  agreement  that 
motor  company  would  build  and  lease  what  it  built  to  hotel  company, 
in  a  form  agreed  upon  in  every  essential  and  reduced  to  writing  in  and 
by  the  intended  lease  prepared  for  execution  by  Mr.  Robertson. 

We  express  no  opinion  on  this  point  of  fact,  further  than  to  say 
that  it  was  for  the  jury  to  pass  on.  There  were  some  details  to  be  ar- 
ranged. How  unimportant  they  were  (on  this  record)  is  shown  by  the 
fact  that  no  differences  about  them  have  ever  been  assigned  as  reasons 

s  It  Is  summarily  stated  in  89  Oyc.  p.  1295^  and  approved  in  Story,  Ckmflict 
of  Laws  (8th  Ed.)  ||  868,  864.  ^ 
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for  refusing  to  proceed  with  the  matter.  This  branch  of  the  case 
should  have  been  given  to  the  jury  with  instructions  in  accordance  with 
the  rules  well  stated  and  summarized  in  Scholtz  v.  Northwestern,  etc., 
Co.,  100  Fed.  573,  40  C.  C.  A.  556.  See,  also,  Morse  v.  Tillotson,  253 
Fed.  340,  165  C.  C.  A.  122,  1  A.  L.  R.  1485.  Cf.  Sanders  v.  Pottlitzer, 
etc.,  Co.,  144  N.  Y.  209,  39  N.  E.  75, 29  L.  R.  A.  431,  43  Am.  St.  Rep. 
757. 

Throughout  the  trial  and  in  this  court,  plaintiff  has  rested  upon  Mr. 
Robertson's  letter  of  August  31st,  as  being  the  note  or  memorandum 
satisfjring  the  statute  of  frauds. 

That  this  document,  if  subscribed  by  motor  company's  "lawfully 
authorized  agent,"  was  sufficient  under  the  statute,  has  not  been  denied ; 
but  there  was  at  least  a  question  for  the  jury  as  to  Mr.  Robertson's 
authority. 

Doubtless  this  gentleman  had  no  power  whatever  to  make  the  con- 
tract here  alleged,  but  that  is  immaterial.  The  point  is :  Did  he  have 
authority  to  make  the  note  or  memorandum  of  August  31st?  And 
the  solution  of  this  matter  depends  upon  the  authority  of  the  officer 
or  officers  of  motor  company  who  told  him  in  respect  of  this  particular 
lease  to  "fix  it  up" ;  or  (to  paraphrase  Mr.  Robertson's  own  testimony) 
"to  prepare  as  a  lawyer  or  put  in  legal  shape  the  understanding  that 
existed  between"  motor  company  and  hotel  company.  If  there  was 
an  understanding  or  mind-meeting  and  the  lessor's  attorney  was  told 
to  put  that  understanding  in  legal  shape,  or  words  to  that  effect,  we 
have  no  doubt  that  such  authority  included  the  power  and  duty  of  tell- 
ing the  truth  about  it,  which  (if  plaintiff's  version  of  the  contractual 
arrangements  is  the  truth)  is  just  what  Mr.  Robertson  did. 

Thus  we  reach  the  question  of  the  authority  of  motor  company's  of- 
ficers. 

[10]  Here  we  need  go  no  further  than  to  indicate  adherence  to  the 
rule  that  the  president  or  other  general  officer  of  a  corporation  has  pow- 
er prima  facie  to  do  any  act  which  the  directors  could  authorize  or 
ratify.    Hastings  v.  Brooklyn,  etc.,  Co.,  138  N.  Y.  479,  34  N.  E.  289. 

It  would  be  idle  to  recite  evidence  which,  if  regiven  at  another  trial, 
may  be  quite  different  in  effect  by  reason  of  other  testimony  not  now 
before  us.  It  suffices,  therefore,  to  say  that  on  this  record  there  was 
enough  to  take  to  the  jury  the  question  whether  Mr.  Robertson  was 
authorized  to  do  what  he  did  by  officers  of  motor  company  themselves 
acting  with  authority. 

We  may  mention  tiiat  no  question  of  damages  is  presented  by  this 
writ;  by  agreement  of  counsel  such  matters  were  eliminated  from 
the  proceedings  below. 

For  these  reasons,  it  is  ordered  that  the  judgment  be  reversed,  with 
costs,  and  a  new  trial  directed. 


Digitized  by  CjOOQ iC 


miONITBCH  y.  BBUCB  847 

(258  Fed.  831) 

SIMONITSCH  V.  BRUCE  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  28,  1910.) 

No.  5333. 

1.  Judgment  ^=»423,  429— Equitable  Relief— Grounds. 

It  is  not  ground  for  equitable  interference  with  a  Judgment  that  the 
defendant  by  his  own  act  or  omission  failed  effectually  to  avail  himself  of 
a  defense,  or  that  the  court  decided  questions  of  law  or  fact  erroneously. 

2.  Judgment  «=>4()7(1)— Suit  to  Enjoin  Enfoecembnt— Adequate  Remedy 

AT  Law. 

An  injunction  will  not  be  granted  to  restrain  enforcement  of  a  Judg- 
ment at  suit  of  a  third  person,  on  the  ground  that  he  will  be  liable  over 
to  the  defendant  therein,  where  the  matter  alleged  as  basis  for  the  in- 
junction would  be  available  to  complainant  as  a  defense  in  an  action 
against  him. 

3.  Appeal  and  Erbob  ^=»1241 — ^Appeal  Bond— Estoppel  of  Surety  to  Deny 

Principal's  Liability. 

The  surety  on  an  appeal  bond,  conditioned  for  payment  of  the  Judg- 
ment, if  affirmed,  and  one  indemnifying  such  surety,  are  each  concluded 
by  the  terms  of  the  bond  from  denying  the  defendant's  liability  to  pay 
the  Judgment 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  North  Dakota ;  Charles  F.  Amidon,  Judge. 

Suit  by  B.  Simonitsch  against  Alexander  Bruce,  administrator  of 
H.  H.  Jenkins,  deceased,  the  Northern  Trust  Company,  Eva  M.  Jen- 
kins, Hallett  H.  Jenkins,  Jr.,  and  L.  L.  Twichell,  guardian  of  Hallett 
H.  Jenkins,  Jr.  Decree  for  respondents,  and  complainant  appeals. 
Affirmed. 

This  appeal  is  taken  from  a  decree  sustaining  a  motion  to  dismiss  the  plain- 
tilTs  bUl  and  dismissing  the  case.  The  relief  asked  by  the  biU  was  an  injunc- 
tion against  the  collection  of  a  sum  adjudged  to  be  due  by  a  Judgment  of  the 
county  court  of  Cass  county,  N.  D.,  upon  the  settlement  of  the  accounts  of  an 
administrator,  pursuant  to  a  determination  of  the  legal  rights  of  the  parties 
by  the  Supreme  Court  of  that  state.  See  Macfadden  v.  Jenkins,  169  N.  W.  151. 
It  appears  from  the  plaintiflTs  bill  that  a  partnership  existed  under  the  firm 
name  of  BSllsworth  &  Jenkins,  the  principal  place  of  business  being  at  Fargo, 
N.  D.  The  members  of  the  partnership  were  J.  H.  Ellsworth  and  H.  H.  Jen- 
kins, each  having  an  equal  interest,  and  its  chief  business  was  the  ownership 
and  management  of  lands  and  dealing  in  mortgage  securities.  Ellsworth  was 
a  nonresident  partner,  and,  pursuant  to  an  agreement  to  dissolve  the  partner- 
ship and  to  wind  up  its  affairs,  Jenkins  had  been  for  several  years  endeavor- 
ing to  close  up  its  transactions.  Before  this  was  fully  accomplished,  Jenkins 
died.  Macfadden  was  appointed  as  his  administrator  by  the  county  court  of 
Cass  county,  N.  D.  Jenkins  died  intestate.  His  heirs  were  a  widow  and  a 
posthumous  son.  A  guardian  was  appointed  for  the  son  by  the  proper  probate 
court.  Under  the  laws  of  North  Dakota  a  surviving  partner  succeeds  to  all 
of  the  partnership  property  in  trust  for  the  purpose  of  liquidation  and  the  in- 
terest of  the  deceased  partner  in  the  ultimate  distribution  of  the  partnership 
assets  passes  to  those  who  succeed  to  his  other  personal  property.  Sections 
W25,  8711,  8717,  Compiled  Laws  North  Dakota  1913.  Notwithstanding  these 
statutory  provisions,  the  administrator  proceeded  upon  the  theory  that  he 
should  manage  and  dispose  of  Jenkins*  share  of  the  partnership  property. 
Ellsworth  was  not  active  in  managing  the  affairs  of  the  firm,  the  property 
belonging  to  It  was  somewhat  incumbered,  and  the  property  was  not  then 
readily  salable.    The  widow  and  the  guardian  agreed  that  it  was  for  the  best 

^s>For  other  case*  Me  fMime  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  it  Indexes 
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interestB  of  the  estate  that  a  corporation  then  known  as  de  EDsworth  Jen- 
kins Company*  bnt  since  known  as  the  Ellsworth  Land  Company,  and  here- 
after called  the  Ellsworth  Company,  be  requested  and  induced  to  purchase 
Ellsworth's  interest  in  the  partnership  property.  The  stockholders  of  tiiis 
Ellsworth  Company  were  the  plaintiff,  who  owned  a  majority  of  the  sto<^,  the 
widow  of  Jenkins,  and  Macfadden,  the  administrator  of  Jenkins.  The  widow, 
the  child's  guardian,  and  the  administrator  requested  and  induced  the  Ells- 
worth Company  to  purchase  Ellsworth's  share  in  the  partnership  property, 
and  he  made  a  transfer  of  his  interest  accordingly  to  the  Ellsworth  Company. 
Shortly  thereafter  the  Ellsworth  Company  entered  into  negotiations  looking 
to  the  purchase  of  the  Jenkins  interests  in  the  partnership  estate. 

It  is  alleged  that  it  was  agreed  between  the  administrator,  tiie  widow,  the 
guardian,  and  the  Ellsworth  Company,  represented  by  the  plaintiff  in  this 
transaction,  that  the  Ellsworth  Company  should  buy  from  the  administrator 
what  was  supposed  to  be  the  Jenkins  undivided  half  of  the  partnership  prop- 
erty, and  thereafter  it  should  manage  all  of  the  property  and  should  account 
to  the  Jenkins  heirs  for  any  profits  accruing,  as  if  the  heirs  had  continued  to 
be  the  owners  of  such  share.  In  accordance  with  this  arrangement  the  ad- 
ministrator sold  at  private  sale  to  the  EUlsworth  Company  an  undivided  half 
of  the  personal  and  real  property,  l^e  Ellsworth  Company  then  continued 
the  management  of  the  property  for  several  year&  An  accounting  by  the  ad- 
ministrator was  then  demanded  in  the  probate  court,  and  the  widow  and 
guardian  made  claim  that  the  Ellsworth  Company  was  disqualified  from  pur- 
chasing Ellsworth's  share  in  the  partnership  assets  because  Macfadden,  the 
administrator,  was  also  a  stockholder  and  director  in  the  Ellsworth  Company. 
After  an  order  was  entered,  an  appeal  was  taken  to  the  District  Court,  and 
that  court  decided  that  Macfadden  was  liable  in  a  large  amount  to  Jenkins' 
estate,  because  all  the  property  the  Ellsworth  Company  had  purchased,  both 
from  Ellsworth  and  from  Macfadden,  as  administrator,  was,  as  a  noatter  of 
law,  purchased  for  the  benefit  of  the  estate.  This  decision  was  modified  and 
afiirmed  by  the  Supreme  Court  in  the  case  heretofore  dted,  and  a  final  order 
has  been  made  by  the  county  court  in  pursuance  thereof,  directing  Macfadden 
to  pay  over  to  Bruce,  his  successor  in  the  administration,  the  amount  fbund 
due.  It  is  averred  that  Macfadden  is  not  financially  responsible,  but  that  the 
Northern  Trust  Company,  the  surety  on  his  bond  as  administrator,  intends  to 
pay  the  amount  found  due  to  Bruce,  as  administrator,  unless  It  is  enjoined 
from  doing  so.  After  the  decision  by  the  District  Court  against  Macfkdden, 
and  in  order  that  he  might  appeal  to  the  Supreme  Court,  the  Ellsworth  Com- 
pany and  the  plaintiff  procured  the  Northern  Trust  Company  to  execute  a 
supersedeas  bond  on  behalf  of  Macfadden,  and  indemnified  it  against  loss  by 
reason  of  its  execution  of  such  a  bond.  Some  time  before  this  bill  was  filed 
the  Ellsworth  Company  sold  and  conveyed  all  its  property,  accounts,  and 
rii?hts  of  action  to  the  ]>laintiff,  and  the  plaintiff  assumed  all  of  the  debts  and 
obligations  of  the  corporation.  The  plaintiff  avers  that  Macfadden,  while 
administrator,  paid  all  the  claims  against  the  Jenkins  estate,  except  two 
claims  held  by  the  widow,  and  that  he  turned  over  to  the  new  administrator 
property  of  the  estate  much  exceeding  in  value  the  amount  due  to  the  widow 
on  these  claims.  From  the  decree  dismissing  the  bill,  an  appeal  is  prosecuted 
by  the  plaintiff. 

Edward  Engerud,  of  Fargo,  N.  D.  (Engerud,  Divet,  Holt  &  Frame 
and  Fowler  &  Green,  all  of  Fargo,  N.  D.,  and  Ueland  &  Jerome,  of 
Minneapolis,  Minn.,  on  the  brief),  for  appellant. 

E.  T.  Conmy,  of  Fargo,  N.  D.  (Watson,  Young  &  Conmy,  of  Fargo, 
N.  D.,  on  the  brief),  for  appellees. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  HUN- 
GER, District  Judge. 

MUNGER,  District  Judge  (after  stating  the  facts  as  above).  [1] 
The  foundation  of  plaintiff's  claim,  as  made  in  his  argument  and  as 
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claimed  in  his  bill,  is  that  the  Northern  Trust  Company,  as  surety  on 
Macfadden's  bond,  as  soon  as  it  pays  the  amoimt  found  due  by  ihf 
county  court's  decree,  will  become  subrogated  to  whatever  rights  Mac- 
fadden  has  against  the  Ellsworth  Company.  It  is  said  that  Macfad- 
den  was  held  to  be  liable  to  the  estate,  because  he  permitted  the  Ells- 
worth Company  to  acquire  the  property  of  the  estate,  and  that,  if  he  or 
his  surety  must  pay  its  value  to  the  estate,  then  the  Ellsworth  Com- 
pany, as  the  recipient  of  the  property,  is  liable  to  reimburse  him.  On 
this  hypothesis  plaintiflF  contends  that  he,  as  the  purchaser  of  all  the 
property  of  the  Ellsworth  Company,  and  having  assimied  all  of  its 
obligations,  will  in  fact  be  the  one  ultimately  liable  to  pay  the  amount 
found  due  to  Bruce.  He  claims  an  estoppel  against  the  widow,  the 
guardian,  and  the  present  administrator,  because  the  widow,  the  guard- 
ian, and  the  former  administrator  agreed  to  and  induced  the  purchase 
by  the  Ellsworth  Company  of  the  property  from  Ellsworth  and  from 
Macfadden,  as  administrator,  and  therefore  that  the  widow,  the  guard- 
ian, and  the  new  administrator  may  not  now  assert  that  that  corpora- 
tion did  not  lawfully  acquire  the  property.  It  is  obvious  that  the 
availability  of  this  defense  on  the  part  of  Macfadden  was  a  matter 
for  the  consideration  of  the  state  courts  of  North  Dakota,  when  Mac- 
fadden was  called  upon  to  account  to  the  estate,  and  that  the  final 
judgment  rendered  against  him  may  not  be  reviewed  in  this  proceed- 
ing to  determine  the  correctness  of  the  conclusions  on  which  it  was 
based.  No  fraud,  accident,  or  mistake  is  alleged  as  a  ground  for 
avoiding  that  judgment.  It  is  not  a  ground  for  equitable  interference 
with  a  judgment  that  a  defendant  by  his  own  act  or  omission  failed 
effectually  to  avail  himself  of  a  defense  at  law,  or  that  the  court  de- 
cided a  question  of  law  or  fact  erroneously.  4  Pom.  Eq.  Jur.  1361 : 
PhUlips  V.  Negley,  117  U.  S.  665,  6  Sup.  Ct.  901,  29  L.  Ed.  1013; 
Hendrickson  v.  Hinckley,  17  How.  442,  15  U  Ed.  123;  Walker  v. 
Robbins,  14  How.  584,  14  L.  Ed.  552 ;  Creath's  Administrator  v.  Sims. 
5  How.  192,  12  L.  Ed.  Ill ;  Embry  v.  Palmer,  107  U.  S.  3,  2  Sup.  Ct. 
25,  27  L.  Ed.  346. 

The  plaintiff  contends  that,  as  he  was  not  a  party  to  that  suit,  he  is 
not  concluded  by  the  adjudication,  and  that  he  may  assert  this  claim 
of  estoppel  against  the  widow,  guardian,  and  present  administrator, 
because,  as  successor  of  the  Ellsworth  Company  and  guarantor  of  its 
obligations,  he  will  be  obliged  to  respond  to  any  claim  against  it. 

[Z]  The  theory  of  plaintiff's  bill  is  that  the  widow,  the  guardian,  and 
the  new  administrator  are  estopped  to  claim  that  there  was  an  invalid 
purchase  by  the  Ellsworth  Company,  that  that  defense  has  not  been 
availed  of  by  the  Ellsworth  Company  in  any  litigation  to  which  it  was 
a  party,  and  that  it  would  have  been  a  complete  defense  for  Macfad- 
den, if  he  had  presented  it  in  the  suit  against  him.  If  this  theoiy  is 
well  founded,  and  it  is  the  only  one  presented  by  the  bill,  then  the 
plaintiff  is  not  entitled  to  an  injunction,  because  if  there  shall  be  a  suit 
brought  by  Macfadden  or  his  surety  against  the  plaintiff  as  the  suc- 
cessor of  the  Ellsworth  Company  he  can  urge  this  clsim  of  estoppel, 
and  if  it  would  have  been  a  sufficient  defense  in  the  suit  against  Mac- 
fadden it  will  be  a  sufficient  defense  in  a  suit  by  Macfadden  or  his 
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successor  in  interest  against  the  plaintiff.  An  injunction  is  not  grant- 
ed as  a  matter  of  course,  but  only  in  the  sound  discretion  of  the  court, 
when  necessary  to  prevent  irreparable  injury,  for  which  there  is  no 
adequate  remedy  at  law,  and  not  to  enforce  a  right  that  is  doubtful, 
or  to  prevent  an  act  the  injurious  consequences  of  which  are  doubt- 
ful. Parker  v.  Winnipiseogee  Lake  Cotton  &  Woollen  Co.,  67  U.  S. 
(2  Black)  545,  17  L.  Ed.  333;  Consolidated  Canal  Co.  v.  Mesa  Canal 
Co.,  177  U.  S.  296,  20  Sup.  Ct.  628,  44  U  Ed.  777;  Parcher  v.  Cuddy, 
110  U.  S.  742,  4  Sup.  Ct.  194,  28  L.  Ed.  312;  Bliss  v.  Washoe  Copper 
Co.,  186  Fed.  789,  109  C.  C.  A.  133 ;  Hunnewell  v.  Cass  County,  22 
Wall.  464,  22  L.  Ed.  752. 

On  the  theory  presented  by  plaintiff's  bill  he  needs  no  injunction 
against  the  enforcement  of  the  final  judgment  against  Macfadden,  in 
order  to  protect  his  rights  as  the  successor  to  the  property  and  obliga- 
tions of  the  Ellsworth  Company,  so  that  he  may  present  this  defense 
of  estoppel. 

[3]  There  is  another  reason  why  plaintiff  is  not  entitled  to  enjoin 
the  collection  of  the  judgment  against  Macfadden.  He  voluntarily  in- 
demnified the  surety  on  the  appeal  bond  given  by  Macfadden  when 
the  appeal  was  taken  to  the  Supreme  Court  of  North  Dakota.  He 
thereby  agreed  that  he  would  pay  the  judgment  against  Macfadden, 
if  it  was  affirmed.  The  surety  on  the  bond  and  the  plaintiff,  as  the 
surety's  surety,  are  each  concluded  by  the  terms  of  the  bond  from 
questioning  the  liability  of  Macfadden  to  pay  the  judgment  restdt- 
ing  in  that  case.  Stovall  v.  Banks,  77  U.  S.  (10  WaU.)  583,  19  L.  Ed. 
1036;  Wm.  W.  Bierce,  Ltd.,  v.  Waterhouse,  219  U.  S.  321,  31  Sup. 
Ct.  241,  55  L.  Ed.  237;  Commonwealth  of  Pennsylvania  v.  Fidelity  & 

D.  Co.  (C.  C.)  180  Fed.  292;  Seymour  v.  Smith,  114  N.  Y.  481,  21  N. 

E.  1042,  11  Am.  St.  Rep.  683;  Krall  v.  Libbey,  53  Wis.  292,  10  N.  W. 
386;  Freeman  on  Judgments,  §§  176,  180;  4  Corp.  Jur.  1269.  In  the 
case  of  Stovall  v.  Banks,  supra,  the  court  said : 

"It  has  been  argued  on  behalf  of  the  defendants  In  error  that  the  decree  of 
the  superior  court,  if  admitted,  would  have  been  only  prima  facie  evidence 
against  the  sureties  in  the  bond.  Were  that  conceded,  it  would  not  justify  the 
exclusion  of  the  evidence.  But  the  concession  cannot  be  made.  The  decree 
settled  that  the  administrator  of  the  intestate,  Alfred  Eubanks,  held  in  his 
hands  sums  of  money  belonging  to  the  equitable  plaintifiTs  in  this  suit,  as  dis- 
tributees of  the  intestate's  estate,  which  he  had  been  ordered  to  pay  over  by  a 
court  of  competent  jurisdiction,  and  the  record  established  his  failure  to  obey 
the  order.  Thereby  a  breach  of  his  administration  bond  was  conclusively  shown. 
Certainly  the  administrator  was  concluded :  and  the  sureties  in  the  bond  are 
bound  to  the  full  extent  to  which  their  principal  is  bound.  A  principal  in  a 
bond  may  be  liable  beyond  the  stipulations  of  the  instrument,  independently 
of  them;  but  so  far  as  his  liability  is  in  consequence  of  the  bond,  and  by  force 
of  its  terms,  his  surety  is  bound  with  him.  There  may  be  8i)ecial  defenses  for 
a  surety  arising  out  of  circumstances  not  existing  in  this  case,  but,  in  their 
absence,  whatever  concludes  his  principal  as  an  obligor  concludes  him.  He 
cannot  attacit  collaterally  a  decree  made  against  an  administrator,  for  whose 
fidelity  to  his  trust  he  has  bound  himself." 

These  conclusions  require  an  affirmance  of  the  decree,  and  an  order 
to  that  effect  will  be  entered. 
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GBATZ  V.  McKEE  et  aL* 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  28,  1919.) 

No.  5285. 

1.  Tbbspass  ^=»11 — Conversion  of  **Realtt"--Statutes— •'Mubsel." 

The  fresh  water  "mussel,"  a  shellfish  capable  of  locomotion,  usually  liv- 
ing in  the  bed  of  streams  partially  covered  with  mud,  being  a  live  animal, 
cannot  be  deemed  part  of  the  "realty,*'  within  Rev.  St  Mo.  1909,  |  5448,  al- 
lowing treble  damages  in  certain  cases  for  digging  up  and  carrying  away 
any  substance  or  material,  being  a  part  of  the  realty. 

lEd.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Real  Property.] 

2.  Fish  ^=»1 — Conversion — ^Action  for  Value — ^Tttlb — ^*Teael  Fishing." 

In  view  of  Rev.  St  Mo.  1909,  |  6508,  declaring  that  titie  to  all  "birds, 
fish  and  game"  shall  be  in  the  state,  and  one  taking  or  killing  them  shall 
be  deemed  to  have  consented  that  title  thereto  shall  so  remain  for  the 
purpose  of  regulation  and  control,  and  section  6551,  prohibiting  pearl 
fishing  at  certain  times,  title  to  fresh-water  mussels  taken  from  a  non- 
navigable  river  could  not  be  acquired  by  the  owner  of  the  bed  of  the 
stream,  so  as  to  support  an  action  for  the  value  of  the  shells ;  the  mussels 
being  animals  ferae  naturae,  title  to  which  remained  in  the  state,  the 
terra  "fish"  including  shellfish,  and  "pearl  fishing"  referring  to  the  capture 
of  fresh-water  mussels. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Fish.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri;  John  C.  Pollock,  Judge. 

Action  by  Benjamin  Gratz  against  James  S.  McKee  and  others. 
Judgment  for  defendants  on  a  directed  verdict,  and  plaintiff  brings 
error.    Affirmed. 

S.  Mayner  Wallace  and  Shepard  Barclay,  both  of  St.  Louis,  Mo., 
for  plaintiff  in  error. 

Frank  H.  Sullivan,  of  St.  Louis,  Mo.  (Hoffman  &  Hoffman,  of 
Sedalia,  Mo.,  and  Jones,  Hocker,  Sullivan  &  Angert,  of  St.  Louis, 
Mo.,  on  the  brief),  for  defendants  in  error. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  MUN- 
GER,  District  Judge. 

GARLAND,  Gircuit  Judge.  The  plaintiff  in  error  (hereafter  plain- 
tiff) sued  the  defendants  in  error  (hereafter  defendants)  to  recover  the 
value  of  3071/^  tons  of  mussel  shells  alleged  to  have  been  taken  from 
the  lands  of  plaintiff's  assignors  in  Pemiscot  county,  Mb.,  and  con- 
verted to  defendants*  use.  A  second  count  of  the  complaint  alleged 
that  the  shells  were  a  part  of  the  realty  and  were  dug  up  therefrom. 
The  language  used  in  the  second  count  was  for  the  purpose  of  bringing 
the  case  within  the  provisions  of  section  5448,  Rev.  Stat.  Mo.  1909, 
allowing  treble  damages  in  certain  cases  for  digging  up  and  carrying 
away  any  substance  or  material,  being  a  part  of  the  realty.  The  trial 
court,  at  the  close  of  the  evidence,  directed  a  verdict  for  the  defend- 

^s>Por  othor  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Index  .•e 
^Rehearing  granted  November  17.  1919. 
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ants,  for  the  reason  that  the  plaintiff  had  shown  no  title  to  the  shells 
in  tus  assignors. 

Upon  the  question  of  title  the  evidence  tended  to  show  that  in  the 
years  1913  and  1914  the  St.  Irouis  Union  Trust  G)mpany  owned  ap- 
proximately 1,314  acres  of  land  in  Pemiscot  county,  Mo.,  in  township 
20,  range  12;  that  the  Himmelberger-Harrison  Lumber  Company 
owned  125  acres  in  the  same  county,  in  township  20,  range  11 ;  that 
Little  river  is  a  stream  about  200  miles  in  length,  flowing  in  a  south- 
westerly direction  through  a  portion  of  the  above-described  lands. 
The  river  empties  into  the  St.  Francois  river,  and  thus  finds  its  way 
to  tiie  Mississippi  river  and  the  Gulf  of  Mexico.  The  stream  is  non- 
navigable,  except  in  a  very  restricted  sense.  Near  Wardell,  located 
near  the  center  of  section  25,  township  20,  range  11,  of  the  lands  afore- 
said, prior  to  the  years  1913  and  1914,  there  came  or  g^'^w  in  the  bed 
of  Little  river  mussels.  The  shells  of  live  mussels  are  valuable  for 
use  in  making  so-called  pearl  buttons.  The  mussel  is  boiled  for  the 
purpose  of  removing  the  meat  from  the  shell.  The  fresh  water  mus- 
sel is  one  of  the  group  of  moUusks.  It  is  a  shellfish  capable  of  loco- 
motion, but  disinclined  to  exercise  this  power  if  its  supply  of  food  is 
sufficient  where  it  is.  It  sometimes  floats  upon  the  water,  but  usual- 
ly lives  in  the  beds  of  streams  partially  covered  with  mud.  The  de- 
fendants took  from  the  bed  of  Little  river,  at  a  place  where  plaintiff's 
assignors  were  the  owners  of  both  banks  of  the  stream,  sufficient  mus- 
sels to  produce  the  number  of  tons  of  shells  sued  for.  The  plaintiff, 
by  assignment  from  the  owners  of  the  land,  became  the  owner  of  the 
claim  for  damages  arising  from  the  taking  of  the  mussels. 

[1,2]  So  far  as  the  second  count  of  the  complaint  is  concerned, 
we  are  of  the  opinion  that  it  needs  no  consideration,  for  the  reason 
that  in  no  view  of  the  case  could  the  live  animal  called  "mussel"  be 
deemed  real  estate,  any  more  than  a  ground  hog.  The  question  for 
decision  is:  Did  the  owners  of  the  land  through  which  Little  river 
flowed  own  these  shellfish,  and  hence  their  shells,  so  that  the  plaintiff, 
as  assignee,  can  maintain  an  action  for  their  conversion?  It  appears 
that  the  mussels  were  in  their  natural  state ;  that  is,  the  owners  of  the 
land  through  which  the  stream  flowed  had  taken  no  measures  to  re- 
duce them  to  private  ownership,  nor  were  they  planted  where  they 
were  found  by  such  owners.  As  Little  river  is  nonnavigable,  we  as- 
sume that  the  owners  of  both  banks  thereof  also  owned  the  bed  of 
the  stream.  The  flowing  waters  of  the  stream,  however,  were  pub- 
lic waters,  and  fish,  whether  swimming  or  shell,  found  therein,  could 
not  become,  under  the  laws  of  Missouri,  the  subject  of  private  owner- 
ship. Sections  6508  and  6551,  Rev.  Stat,  of  Missouri  1909,  read  as 
follows : 

Section  6508:  "The  ownership  of  and  title  to  aU  birds,  fish  and  game,  wheth- 
er resident,  migratory  or  imported,  in  the  state  of  Missouri,  not  now  held  by 
private  ownership,  legaUy  acquired,  is  hereby  declared  to  be  in  the  state,  and 
no  fish,  birds  or  game  shall  be  caught,  taken  or  killed  in  any  manner  or  at  any 
time,  or  had  In  possession,  except  the  person  so  catching,  taking,  killing  or 
having  In  i)08session  shall  consent  that  the  title  of  said  birds,  fi^  and  game 
shall  be  and  remain  in  the  state  of  Missouri,  for  the  purpose  of  regulating  and 
controUing  the  use  and  disposition  of  the  same  after  such  catdilng,  taking  or 
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kflling.  The  catching,  taking,  killing  or  having  In  possession  of  birds,  fish  or 
game  at  any  time,  or  In  any  manner,  by  any  person,  shall  be  deemed  a  con- 
sent of  said  person  that  the  title  of  the  state  shall  be  and  remain  In  the  state, 
for  the  purpose  of  regulating  the  use  and  disposition  of  the  same,  and  said  pos- 
session shall  be  consent  to  such  title  in  the  state.*' 

Section  6661:  "It  Is  hereby  declared  unlawful  for  any  person  to  engage  In 
what  Is  commonly  known  as  'pearl  fishing*  In  any  of  the  waters  of  this  state 
at  any  time  during  the  months  of  March,  April,  May  and  June.  Any  person 
violating  the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor,  and, 
upon  conviction,  shall  be  fined  not  less  than  twenty-five  dollars  nor  more  than 
one  hundred  dollars  for  each  offense." 

At  the  time  section  6508  was  enacted  neither  plaintiff's  assignors, 
nor  any  other  private  individual  or  corporation,  had  legally  acquired 
an  ownership  of  the  mussels  in  question.  It  is  no  doubt  true  that  the 
above  sections  were  enacted  for  the  purpose  of  regulating  the  capture 
and  sale  of  the  animals  therein  mentioned.  We  also  understand  that 
"pearl  fishing,"  as  used  in  section  6551,  refers  to  the  capture  of  fresh- 
water mussels  such  as  are  described  in  this  case.  It  therefore  appears 
that  the  state  of  Missouri  claims  the  right  of  regulating  the  capture 
of  mussels  in  the  public  waters  of  said  state.  To  hold  that  plaintiff's 
assignors  owned  the  mussels  in  controversy  would  be  to  decide  that 
said  assignors  had  the  exclusive  right  of  fishing  in  the  waters  of  Lit- 
tle river,  where  these  mussels  were  found.  Such  a  grant  would  not 
be  presumed,  in  the  absence  of  express  words,  in  a  grant  conveying  tlie 
exclusive  right  of  fishery.  It  is  very  doubtful,  also,  as  to  whether 
any  such  grant  would  be  valid  under  the  Constitution  and  laws  of  Mis- 
souri. In  the  case  of  McKenzie's  Executors  v.  Hulet,  4  N.  C.  613,  it 
was  decided  that  a  grant  of  land  covered  by  an  arm  of  the  sea  only  at 
high  water,  would  entitle  the  grantee  to  an  action  of  trespass  for 
taking  oysters  from  the  rocks  within  the  grant.    The  court  also  said: 

"The  right  of  taking  fish  in  the  sea,  or  the  arms  thereof,  belongs  to  every 
one  as  a  common  of  piscary ;  but  even  this  may  be  restrained,  where  an  in- 
dividual hath  gained  exclusive  proi>erty.  Hale,  De  Jure  Maris,  11.  And  this 
may  be  acquired  by  grant  or  prescription.  Ibid.  43.  But  it  being  considered 
as  a  royalty,  it  would  not  pass  without  special  and  express  words."    2  Bl.  39. 

As  we  understand  the  record,  the  grant  to  plaintiff's  assignors 
did  not  mention  Little  river  or  the  waters  thereof;  neither  does  it 
appear  from  the  report  of  the  case  above  cited  what  the  words  of  the 
grant  were  in  that  case.  The  record  shows  that  the  lands  of  plaintiff's 
assignors  were  first  granted  by  the  United  States  to  the  state  of  Mis- 
souri by  the  act  of  Congress  approved  September  28,  1850  (9  Stat. 
519,  c.  84  [Comp.  St.  §§  4958-4960]),  relating  to  swamp  lands,  then 
by  the  state  to  the  county  of  Pemiscot,  from  which  plaintiff's  assignors 
obtained  their  title.  We  find  no  reason  for  holding  that  plaintiff's  as- 
signors had  by  grant  or  otherwise  an  exclusive  right  of  fishery  in  the 
waters  of  Litde  river  at  any  point.  These  mussels  cannot  be  separated 
from  the  waters  of  Little  river,  so  far  as  their  ownership  is  concerned. 
It  is  true  they  were  found  in  the  bed  of  the  stream,  but  they  could  not 
live  without  the  stream,  and  plaintiff's  assignors  could  hav«  no  ex- 
clusive ownership  in  them  independent  of  the  ownership  of  the  water 
in  the  stream.  The  elementary  authorities,  in  our  judgment,  sustain 
the  views  above  expressed,  and  seem  to  be  in  line  with  the  statute  of 
169  CO.  A.— 23 
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the  state  of  Missouri  in  regard  to  the  public  waters  of  said  state.  The 
term  "fish"  includes  the  different  kinds  of  shellfish,  such  as  oysters, 
clams,  and  lobster.  Mbulton  v.  Libbey,  37  Me.  472,  59  Am.  Dec.  57; 
Caswell  V.  Johnson,  58  Me.  164;  note,  60  L.  R.  A.  516;  11  R.  C.  L. 
1015.  Fish,  generically  speaking,  on  account  of  their  migratory  char- 
acter and  want  of  a  fixed  habitat,  are  classified  as  animals  ferae  naturae. 
Their  ownership  while  they  are  in  a  state  of  freedom  is  in  the  state, 
not  as  a  proprietor,  but  in  its  sovereign  capacity,  as  the  representative 
and  for  the  benefit  of  all  its  people  in  common,  and  the  ownership 
thereof  may  not  be  claimed  by  any  particular  individuals.  11  R.  C. 
L.  1015,  1016;  State  v.  Heger,  194  Mo.  711,  93  S.  W.  252;  State  v. 
Weber,  205  Mo.  36,  102  S.  W.  955,  10  L.  R.  A.  (N.  S.)  1155,  120  Am. 
St.  Rep.  715,  12  Ann.  Cas.  382. 

The  difl?erence  in  the  locomotive  powers  of  swimming  fish  and  shell- 
fish, however,  justifies  a  distinction  as  to  their  ownership.  In  their 
natural  state  shellfish,  like  swimming  fish,  are  classified  as  ferae  naturae, 
and  their  ownership  is  vested  in  the  state  in  its  sovereign  capacity. 
19  Cyc.  988,  B;  R.  C.  L.  1017.  Oysters  and  clams,  however,  which 
are  planted  where  they  do  not  naturally  grow,  and  the  location  of 
which  is  marked  by  posts  or  otherwise,  are  the  subjects  of  private  own- 
ership. R.  C.  L.  1018.  In  Parker  v.  People,  111  111.  588,  53  Am.  Rep. 
643,  the  Supreme  Court  of  Illinois  said : 

'•From  the  wild  and  wandering  nature  of  fish,  they  are  not,  nor  can  they 
be,  the  subject  of  ownership  in  running  streams,  like  animals  and  fowls  which 
have  been  domesticated.  The  nature  of  fish  impels  them  periodically  to  pass 
up  and  down  streams  for  breeding  purposes,  and  in  such  streams  no  one,  not 
even  the  owner  of  the  soil  over  which  the  stream  runs,  owns  the  fish  therein, 
or  has  the  legal  right  to  obstruct  their  passage  up  or  down,  for  to  do  so  would 
be  to  appropriate  what  belongs  to  all  to  his  own  individual  use,  which  would 
be  contrary  to  common  right,  and  all  having  a  common  and  equal  ownership, 
nothing  short  of  legislative  power  can  regulate  and  control  the  enjoyment 
of  this  common  ownership." 

In  Peters  v.  State,  96  Tenn.  682,  36  S.  W.  399,  33  L.  R.  A.  114,  the 
Supreme  Court  said: 

"Fish  in  streams  or  bodies  of  water  have  always  been  classed  by  the  com- 
mon law  as  fene  naturae,  in  which  the  riparian  proprietor,  or  the  owner  of  the 
soil  covered  by  the  water,  even  though  he  may  have  the  sole  and  exclusive 
right  of  fishing  in  said  waters,  has,  at  best,  but  a  qualified  property,  which 
can  be  rendered  absolute  only  by  their  actual  capture,  and  wlilch  is  wholly  di- 
vested the  moment  the  fish  escape  to  other  waters." 

The  above  language  of  the  Supreme  Court  of  Tennessee  was  fully 
approved  in  State  v.  Theriault,  70  Vt.  617,  41  Atl.  1030,  43  L.  R.  A. 
290,  67  Am.  St.  Rep.  695. 

We  are  of  the  opinion  that,  under  the  facts  of  this  case,  the  mussels 
in  controversy  were  animals  ferae  naturae,  and  no  private  property  ex- 
isted in  regard  to  them  while  they  remained  in  a  state  of  nature.  From 
the  earliest  traditions,  the  right  to  reduce  animals  ferae  naturae  to 
possession  has  been  subject  to  the  control  of  the  law-giving  power. 
Geer  v.  Conn.,  161  U.  S.  519-522,  16  Sup.  Ct.  600,  40  L.  Ed.  793, 
Speaking  generally,  and  without  reference  to  the  rights  and  legislation 
of  Missouri,  the  defendants,  by  killing  the  mussels  and  reducing  them 
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to  possession,  obtained  title  to  the  same.  3  C.  J.  18.  The  plaintiff, 
however,  invokes  the  rule  of  the  common  law  that,  where  title  to  sini- 
mals  ferae  naturae  is  obtained  by  taking  possession  thereof,  the  taking 
must  not  be  wrongful  and  if  the  taking  is  effected  by  one  who  is  at 
the  moment  a  trespasser,  no  title  to  the  property  is  created  in  him  but 
it  vests  in  the  owner  of  the  soil.  3  C.  J.  20.  And  as  it  appears  in  evi- 
dence in  this  case  that  the  mussels  were  taken  and  boiled  on  the  lands 
of  plaintiff's  assignors,  the  title  to  the  same  vested  in  the  plaintiff  as 
the  defendants  were  mere  trespassers.  We  are  of  the  opinion,  how- 
ever, that,  whatever  might  be  the  effect  of  the  rule  stated  in  general, 
we  think  that  the  legislation  of  Missouri  as  hereinbefore  quoted  would 
vest  the  title  of  the  killed  mussels  in  the  state,  and  not  in  the  plaintiff. 
Plaintiff  has  cited  some  English  decisions  as  to  the  right  of  fishery  in 
the  waters  of  England,  but  the  difference  as  to  what  are  private  and 
public  waters  in  England  and  the  United  States  make  the  cases  cited 
inapplicable.  The  public  waters  of  England,  so  far  as  the  right  of 
fishing  is  concerned,  are  separated  from  private  waters  by  the  ebb  and 
flow  of  the  tide.  This  rule  has  never  obtained  in  this  country,  either 
as  to  fishing  or  as  to  the  navigability  of  streams.  In  this  country,  if 
a  stream  is  navigable  in  fact,  it  is  so  in  law. 

Our  judgment  is  that  the  trial  court  was  right  in  directing  a  ver- 
dict for  the  defendants,  and  that  the  judgment  below  should  be  af- 
firmed. 

It  is  so  ordered. 


(258  F^.  339) 

THOMPSON  et  al.  v.  BOMAR  et  al.  * 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    AprU  28,  1919.) 

No.  5276. 

Attorney  and  Client  ^=>141 — Fees — ^Allowance. 

Where,  in  a  suit  in  which  the  minority  stockholders  were  successful,  the 
final  decree  provided  that  the  compensation  fund  reserved  should  be  ap- 
portioned between  the  various  solicitors,  held,  that  the  counsel  who  first 
protested  against  the  action  of  the  majority  and  brought  suit  in  the  state 
courts  were  entitled  to  compensation  for  their  services  in  connection  with 
such  suit,  though  the  litigation  in  which  the  minority  shareholders  were 
finally  successful  was  in  the  federal  courts,  so  that  such  counsel  were  en- 
titled to  *45,600  out  of  the  entire  fund  of  $104,299. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;   David  P.  Dyer,  Judge. 

William  B.  and  Ford  W.  Thompson  appeal  from  a  decree  in  favor 
of  Anna  E.  Bomar  and  others,  assessing  attorney's  fees  among  counsel 
for  the  minority  stockholders  of  the  Missouri-Edison  Electric  Com- 
pany and  others  in  the  case  of  Jones  v.  Missouri-Edison  Electric  Co. 
et  al.     Reversed  and  remanded,  with  instructions. 

Ford  W.  Thompson  and  Paul  Bakewell,  both  of  St.  Louis,  Mo.,  for 
appellants. 

^=9For  other  caies  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
^Rehearing  denied  October  30,  1919. 
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Daniel  G.  Taylor,  of  St.  Louis,  Mo.  Qacob  Chasnoff  and  George  C. 
WiUson,  both  of  St.  Louis,  Mo.,  on  the  brief),  for  appellees. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  MUN- 
GER,  District  Judge. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  the 
District  Court,  which  determined  the  distribution  of  $104,299.15 
among  the  counsel  for  the  minority  stockholders  of  the  Missouri-Ed- 
ison Electric  Company,  according  to  the  value  of  their  respective  serv- 
ices in  the  litigation  which  those  stockholders  have  had  with  the  Union 
Electric  Light  &  Power  Company  and  others,  which  first  appeared  in 
this  court  in  1905  under  the  title  of  Jones  v.  Missouri-Edison  Electric 
Co.  et  al.,  144  Fed.  765, 75  C.  C.  A.  631,  and  which  resulted  in  a  final  de- 
cree in  their  favor  in  the  court  below  for  $609,400.80  in  1916.  The  pur- 
pose of  that  litigation  was  to  avoid  the  practical  consolidation  of  the 
Missouri-Edison  Electric  Company,  a  corporation,  together  with  the 
Union  Electric  Light  &  Power  Company,  another  corporation,  into  the 
Consolidated  Union  Electric  Light  &  Power  Company,  or  to  secure 
and  recover  from  the  defendants  the  value  of  the  stock  of  these  minor- 
ity stockholders.  This  litigation  was  commenced  by  Mr.  W.  B. 
Thompson  on  behalf  of  his  client,  Mr.  Prank  A.  Ruf ,  and  all  other 
minority  stockholders  similarly  situated,  on  September  8,  1903.  On 
that  day  at  the  meeting  of  the  stockholders  of  the  Edison  Company,  he 
protested  on  behalf  of  his  client  against  the  proposed  consolidation, 
and  on  the  same  day  brought  a  suit  for  Mr.  Ruf,  the  owner  of  1,160 
shares  of  the  preferred  stock  of  the  Edison  Company,  to  prevent  the 
consolidation  by  an  injunction,  and  for  other  appropriate  relief.  That 
suit  was  brought  in  one  of  the  state  courts  in  the  state  of  Missouri. 
An  amended  complaint  therein  was  filed  in  November,  1913,  deposi- 
tions were  taken,  and  it  was  prosecuted  until  after  the  decision  of  this 
court  on  April  17,  1916,  overruling  the  demurrer  to  the  complaint  in 
the  subsequent  suit  brought  by  Mr.  Jones.  After  that  decision  Mr. 
Ruf  dismissed  his  suit  in  the  state  court  and  intervened  in  the  Jones 
suit  in  the  court  below.  About  the  time  Mr.  Thompson  commenced 
the  Ruf  suit,  Mr.  Morgan  Jones,  the  owner  of  1,002  shares  of  the 
preferred  stock  of  the  Edison  Company,  employed  Mr.  Eleneious 
Smith  of  St.  Louis,  and  Mr.  David  T.  Bomar  and  his  brother,  J.  E. 
Bomar,  of  Texas,  to  examine  his  rights  in  this  matter,  and  to  take  such 
action  as  they  should  advise  in  view  of  the  practical  consolidation, 
which  the  majority  of  the  stockholders  of  the  Edison  Company  were 
effecting.  Messrs.  Smith  and  Bomar,  or  one  of  them,  consulted  with 
Thompson  immediately  after  he  commenced  his  Ruf  suit,  and  he  gave 
them  copies  of  his  pleadings  in  that  case  and  all  the  facts  and  law  he 
knew,  with  reference  to  the  rights  of  these  minority  stockholders.  In 
April,  1904,  after  repeated  consultations  between  Mr.  W.  B.  Thomp- 
son and  counsel  for  Mr.  Jones,  the  latter  brought  the  Jones  suit  in 
the  federal  court.  The  theory  of  the  latter  suit  was  the  same  as  was 
that  of  the  suit  brought  by  Mr.  Thompson  for  Ruf  in  September,  1SK)3. 
Each  suit  rested  upon  the  same  facts  and  the  same  law,  and  each  suit 
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was  brought  by  the  plsuntiff  therein  on  behalf  of  himsdf  and  all  oth- 
ers similarly  situated. 

Mr.  W.  B.  Thompson  and  his  son,  Mr.  Ford  W.  Thompson,  had  law 
offices  and  were  practicing  law  in  the  city  of  St.  Louis  in  1903,  and 
they  arc  still  so  doing,  and  from  the  commencement  of  the  Ruf  suit  to 
the  entry  of  the  final  decree  in  the  Jones  suit  they  were  active  and 
efficient  in  the  conception,  commencement,  and  conduct  of  this  litiga- 
tion to  its  successful  result.  From  the  early  autumn  of  1903,  when 
they  commenced  the  Ruf  suit,  until  the  final  decree,  they  and  the  so- 
licitors for  Mr.  Jones  consulted  together,  searched  out,  and  proved 
the  necessary  facts,  and  demonstrated  the  law  which  brought  them 
success.  In  the  auttunn  of  1904  Mr.  Smith  invited  Mr.  Ford  W. 
Thompson  into  the  Jones  suit,  and  he  accepted  the  invitation  and  serv- 
ed therein.  In  the  course  of  the  litigation  many  solicitors  were  em- 
ployed on  behalf  of  Mr.  Jones  for  portions  of  the  time,  but  the  Thomp- 
sons served  from  its  beginning  to  its  end. 

By  the  final  decree,  and  ptursuant  to  the  agreement  of  all  parties 
and  their  solicitors,  there  was  retained  in  the  court  below  for  solici- 
tors' fees,  in  addition  to  the  sum  of  $4,209.15  that  had  been  paid  by 
Mr.  Jones  and  some  of  the  interveners  to  his  solicitors,  and  in  addi- 
tion to  the  sum  of  $4,320,  that  had  been  paid  by  Mr.  Ruf  to  his 
solicitors,  the  Thompsons,  $95,770,  making  an  aggregate  of  $104,299.- 
15,  which  was  agreed  to  be  the  fair  and  reasonable  compensation  for 
the  services  of  all  the  solicitors  in  the  case  and  the  court  in  its  final 
decree  further  found: 

"That  counsel  for  complainant  and  interyeners  have  agreed  that  the  amount 
retained  in  court  for  solicitprs'  fees  and  said  sum  of  $8,529.15  shaU  be  appor- 
tioned between  William  B.  and  Ford  W.  Thompson,  Eleneious  Smith,  Douglas 
W.  Robert,  and  David  T.  Bomar,  according  to  the  amoimt  and  value  of  the 
services  by  them  herein  rendered,  respectively." 

No  controversy  arose  between  Messrs.  Smith,  Robert,  and  Bomar 
under  this  agreement  and  finding  as  to  the  relative  amount  and  value 
of  the  services  rendered  as  between  themselves,  nor  as  to  their  rights 
as  against  each  other  to  share  equally  in  the  funds,  but  they  argued 
that  the  amounts  and  values  of  their  services  were  such  that  they  were 
entitled  to  75  per  cent,  and  the  Thompsons  to  25  per  cent,  of  the  fund, 
while  the  Thompsons  insisted  that  the  services  of  Messrs.  Smith,  Rob- 
ert, and  Bomar  were  relatively  of  no  greater  value  than  their  own, 
and  that  a  just  distribution  of  the  fund  would  send  50  per  cent,  of  it 
t9  them  and  50  per  cent,  of  it  to  thfi  Thompsons.  This  controversy 
was  referred  to  Hon.  F.  L.  Schofield,  the  special  master,  who  made  a 
report,  which  the  court  below  confirmed,  and  upon  which  it  founded 
the  decree  which  is  here  challenged  by  the  appeal  of  the  Thompsons. 

In  reaching  his  conclusions  the  master  divided  the  time  during  which 
the  services  of  counsel  were  rendered  into  three  periods  and  found: 
(1)  The  percentage  of  the  amount  and  value  of  all  the  services  ren- 
dered during  the  entire  litigation  that  was  rendered  in  each  of  these 
periods;  and  (2)  the  percentage  of  all  the  services  rendered  in  each 
period  tfiat  was  rendered  by  the  Thompsons,  on  the  one  hand,  and  by 
the  other  solicitors,  on  the  other. 
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His  first  period  extends  from  the  employment  of  counsel  in  Sep- 
tember, 1903,  until  the  overruling  of  the  demurrer  to  the  complaint  in 
the  Jones  suit  by  this  court  on  April  17,  1906,  and  he  found  that  28 
per  cent,  of  the  amount  and  value  of  the  services  of  all  the  solicitors 
was  rendered  in  this  period,  and  that  the  Thompsons  rendered  18  per 
cent,  of  this  28  per  cent,  and  the  other  solicitors  rendered  82  per  cent, 
thereof. 

The  second  period  extends  from  April  17,  1906,  to  April,  1913,  and 
includes  the  services  rendered  in  procuring  the  decisions  of  this  court 
disclosed  in  its  opinions  in  199  Fed.  64,  117  C.  C.  A.  442,  and  203  Fed. 
945,  122  C.  C.  A.  247,  and  he  found  that  38  per  cent,  of  the  amount  and 
value  of  all  the  services  of  all  the  solicitors  was  rendered  in  this  pe- 
riod, and  that  the  Thompsons  rendered  37  per  cent,  of  this  38  per 
cent,  and  the  other  solicitors  rendered  63  per  cent,  thereof. 

His  third  period  extends  from  the  end  of  the  second  period  to  the 
entry  of  the  final  decree,  and  includes  the  services  rendered  in  procur- 
ing the  decisions  of  this  court  set  forth  in  its  opinion  in  233  Fed.  49, 
147  C.  C.  A.  119,  and  the  final  decree  pursuant  thereto;  and  he  found 
that  34  per  cent,  of  the  amount  and  value  of  the  services  of  all  the 
solicitors  was  rendered  in  this  period,  that  the  Thompsons  rendered  31 
per  cent,  of  this  34  per  cent,  and  the  other  solicitors  69  per  cent, 
thereof. 

At  the  end  of  his  report  the  special  master  added  the  statement  that 
in  his  opinion  the  Thompsons  were  not  entitled  to  receive  credit  in  the 
accounting  for  services  performed  by  Mr.  W.  B.  Thompson  in  the 
preparation  of  the  pleadings  and  in  the  conduct  of  the  Ruf  Case  in 
the  state  court,  that  he  had  given  them  no  credit  therefor,  and  that  if 
he  was  in  error  in  this  conclusion  the  Thompsons  would  be  entitled  to 
a  larger  proportion  of  the  compensation  set  apart  for  the  first  period. 

The  question  in  this  case  is  a  narrow  one.  It  is:  What  proportion 
of  the  amount  and  value  of  all  the  services  of  all  the  solicitors  engag- 
ed in  the  litigation,  which  resulted  in  the  final  decree  in  the  Morgan 
Jones  suit,  did  W.  B.  and  Ford  W.  Thompson  render?  For  it  goes 
without  saying,  that  they  ought  to  receive  the  same  proportion  of  the 
fund  of  $104,299.15  reserved  to  pay  for  those  services.  The  length  of 
time  this  litigation  continued,  the  importance  of  some  of  the  questions 
of  law  argued  and  adjudged,  the  multitude  of  the  issues  of  law  involv- 
ed, the  vast  volume  of  evidence  adduced  and  of  briefs  and  arguments 
presented  in  the  long  course  of  the  litigation,  make  it  impossible  to 
state  or  review  them  within  the  permissible  limits  of  an  opinion  of  this 
court.  Nor  would  such  a  review  serve  any  good  purpose,  for  there 
is  no  question  of  law  involved  now,  and  the  decisions  of  the  questions 
of  fact  can  never  form  precedents  for  future  decisions,  because  no 
later  case  will  present  the  same  or  similar  facts.  Moreover,  the  right 
answer  to  the  question  at  issue  is  not  susceptible  to  such  an  exact  de- 
termination or  demonstration  as  is  an  answer  to  a  solvable  mathe- 
matical problem.  It  is,  after  all  the  evidence,  the  arg^uments,  and 
briefs  have  been  read,  analyzed,  and  thoughtfully  considered,  a  mat- 
ter of  opinion  or  judgment.  In  view  of  this  situation,  no  attempt  will 
be  made  to  state  the  facts  or  arguments  which  condition  the  conclu- 
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sion  in  this  case.  Suffice  it  to  say  that  each  of  the  members  of  this 
court,  after  a  thoughtful  and  careful  examination  of  the  evidence, 
briefs,  and  arguments,  without  consideration  or  discussion  with  each 
other,  concluded,  and  at  the  first  consultation  reported,  th^t  in  his 
opinion  the  Thompsons  ought  to  receive  a  certain  amount  out  of  the 
$104,299.15,  and  neither  of  these  amounts  differed  more  than  $2,500 
from  either  of  the  others.  Subsequent  conferences,  discussions,  and 
deliberations  have  resulted  in  these  conclusions  of  die  court. 

The  entire  litigation,  from  September,  1903,  when  W.  B.  Thompson 
filed  his  complaint  in  the  Ruf  suit  until  the  final  decree  in  the  Jones 
suit,  was  one  case,  upon  one  cause  of  action,  the  case  of  the  minority 
stockholders  of  the  Edison  Company  against  the  majority  stockhold- 
ers thereof  and  the  Consolidated  Union  Company  they  used  to  deprive 
the  minority  of  the  real  value  of  their  stock.  Ruf  and  Jones  each 
brought  his  suit,  not  only  for  his  own  benefit,  but  also  for  the  benefit 
of  all  the  other  minority  stockholders  similarly  situated.  W.  B. 
Thompson  first  conceived  and  commenced  this  litigation  on  behalf  of 
his  client,  Ruf,  on  September  8,  1903.  On  that  day,  at  the  meeting  of 
the  stockholders  of  the  Edison  Company,  he  protested  for  Ruf  against 
the  passage  of  the  resolution  for  the  consolidation,  and  filed  the  Ruf 
complaint  for  an  injimction  against  this  consolidation  and  for  other 
appropriate  relief.  On  October  6,  1903,  he  had  prepared  his  amended 
petition  in  that  suit.  On  October  13,  1903,  Mir.  Bomar  and  Mr.  Jones 
obtained  from  him  a  copy  of  that  amended  petition.  On  November  11, 
1903,  Mr.  Thompson  filed  Ruf's  amended  petition.  During  the  time 
between  October  13,  1903,  and  the  final  decree  in  1916,  the  other  so- 
licitors in  this  litigation  consulted  with  the  Thompsons  and  worked 
together  with  them,  gathering  proof  of  the  facts  and  legal  precedents, 
to  sustain  this  case.  On  April  1,  1904,  Jones'  solicitors  filed  his  com- 
plaint in  the  court  below.  A  demurrer  was  filed  and  sustained  in  the 
state  court  to  the  complaint  of  Ruf,  and  a  demurrer  was  filed  and 
sustained  in  the  United  States  District  Court  to  the  complaint  of  Jones. 
From  the  order  sustaining  the  demurrer  in  the  latter  case  an  appeal 
was  taken  to  this  court.  Mr.  Smith  and  Mr.  Ford  W.  Thompson 
together  prepared  the  brief,  and  Mr.  Smith  opened  and  Mr.  Ford  W. 
Thompson  closed  the  argument  on  that  appeal  in  this  court,  and  this 
brief  and  these  arguments  resulted  in  the  reversal  of  the  order  below 
and  the  declaration  of  the  equitable  principles  upon  which  the  case  of 
the  minority  stockholders  was  won. 

It  is  by  no  means  certain  that  Mr.  Jones  would  ever  have  brought 
his  suit,  or  taken  any  effective  steps  toward  bringing  it,  if  he  and  his 
solicitors  had  not  been  awakened  and  encouraged  to  do  so  by  Mr.  W. 
B.  Thompson's  protest,  his  suit  for  Mr.  Ruf,  his  knowledge  of  facts, 
and  his  confidence  in  the  law,  which  he  communicated  to  Mr.  Jones 
and  his  solicitors.  It  was  Mr.  W.  B.  Thompson  who  first  conceived, 
commenced,  and  led  in  the  beginning  of  this  litigation,  while  Jones 
and  his  solicitors  followed. 

Mr.  Ruf  had  1,160  shares  and  Mr.  Jones  had  1,002  shares  of  the 
stock  of  the  Edison  Company,  and  they  contributed  to  the  fund  for 
the  compensation  of  all  the  solicitors  $107.50  per  share.    As  Ruf  had 
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more  shares  than  Jones,  he  contributed  more  to  the  fund.  Ruf  had 
paid  the  Thompsons  $4,320  on  account  of  their  services  in  the  Ruf 
and  the  Jones  suits  before  the  agreement  and  decree  regarding  the 
compensation  fund  were  made,  and  the  Thompsons  contributed  $4,320 
to  the  fund  of  $104,299.15.  Jfoncs  and  some  of  the  interveners  had 
paid  $4,209  to  their  solicitors,  and  those  solicitors  contributed  that 
amount  to  this  fund.  By  the  final  decree  Ruf  received  $220,632  and 
Jones  $190,580.40.  So  it  appears  that  the  interest  of  Mr.  Ruf,  the 
client  of  the  Thompsons  in  the  litigation,  and  his  ccmtribution  to  the 
compensation  fund,  were  not  less  Sian  the  interest  and  the  contribu- 
tion of  Mr.  Jones  and  the  interveners  with  him.  The  finding  of  the 
court  in  the  final  decree  was  that  this  compensation  fund  should  "be 
apportioned  between  Wm.  B.  and  Ford  W.  Thompson,  Eleneious 
Smith,  Douglas  W.  Robert,  and  David  T.  Bomar,  according  to  the 
amount  and  value  of  the  services  by  them  herein  rendered,  respective- 
ly." The  record  in  this  case  discloses  the  fact  that  the  master,  in  his 
consideration  and  determination  of  the  proportions  of  the  fund  which 
Messrs.  Smith,  Robert,  and  Bomar  had  received  under  this  agreement 
and  finding,  credited  them  with  the  services  of  Mr.  J.  E.  Bomar  and 
Mr.  Edwsml  Robert,  who  rendered  services  for  the  minority  stock- 
holders during  the  litigation,  although  their  names  are  not  mentioned 
in  the  agreement  or  finding,  and  in  view  of  the  facts  which  have  now 
been  recited,  and  upon  a  consideration  of  all  the  evidence,  no  doubt 
remains  that  the  master  and  the  court  fell  into  an  ereror  in  their  re- 
fusal to  consider  or  give  any  credit  to  the  Thompsons  in  this  account- 
ing on  accoimt  of  the  amount  and  value  of  the  services  of  Mr.  W.  B. 
Thompson  and  Mr.  Ford  W.  Thompson  in  the  Ruf  suit.  It  is  clear 
to  our  minds  that  it  was  the  intention  of  the  counsel  who  made  the 
agreement  of  apportionment  that  all  the  services  of  all  the  counsel  who 
served  in  this  litigation,  including  the  services  of  Messrs.  W.  B.  and 
Ford  W.  Thompson  in  the  Ruf  suit,  should  be  considered  in  the 
accounting  and  apportionment,  and  when  this  agreement  and  the  find- 
ing of  the  court  in  which  it  is  embodied  are  read  in  the  light  of  the 
circumstances  surrounding  the  parties  when  they  made  it,  this  inten- 
tion is  clearly  expressed  in  the  contract. 

The  crucial  period  in  this  litigation  was  the  first  period.  Then  it 
was  that  all  was  at  stake.  After  that  the  only  question  was  how  much 
should  be  recovered.  The  extent  of  the  fiduciary  relation  and  lia- 
bility of  the  majority  stockholders  and  those  claiming  under  them  to 
minority  stockholders  was  not  as  well  known  and  as  clearly  set  forth 
in  the  decisions  of  the  courts  in  1903  as  it  is  in  1919.  The  trial  courts 
in  this  litigation  held  that  the  complaints  in  the  Ruf  and  Jones  suits 
stated  no  cause  of  action.  The  product  of  the  ability,  learning,  and 
labor  that  persuaded  a  reversal  of  that  conclusion  and  established 
the  law  which  assured  a  recovery  for  these  minority  stockholders 
was  little,  if  any,  less  valuable  to  them  in  this  case  than  all  the  services 
of  counsel  subsequently  rendered.  Nor,  in  view  of  the  facts  which 
have  been  recited,  and  especially  of  the  facts  that  W.  B.  Thompson 
first  conceived  and  commenced  the  litigation,  that  he  led  where  others 
followed,  that  Smith  and  Bomar  constantly  counseled  and  labored  with 
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him  and  with  his  son  throughout  this  first  period,  that  they  never  suc- 
ceeded in  obtaining  a  decision  that  their  suit  cotdd  be  maintained  un- 
til Mr.  Smith  and  Mr.  Ford  W.  Thompson  together,  after  each  search- 
ing and  reviewing  the  authorities  and  then  combining  their  knowledge 
and  their  ability,  prepared  the  brief  and  made  the  arguments  whidh 
gave  them  the  decision  of  this  court  of  April  17,  1906,  can  the  con- 
viction be  resisted  that  the  amount  and  value  of  the  services  of  the 
Thompsons,  during  this  period,  were  equal  to  those  of  Mr.  Smith  and 
the  Bomars.  A  careful  study  of  the  records,  briefs,  and  arguments 
relating  to  the  two  other  penods  were  necessary  and  were  made  be- 
fore reaching  these  conclusions,  and  the  other  requisite  changes  in 
the  apportionment  of  the  fund  that  in  the  opinion  of  the  court  are 
deemed  just. 

The  sum  of  the  whole  matter  is  that  this  court  is  of  the  opinion 
that  the  following  changes  in  the  percentages  and  proportions  used  by 
the  special  master  and  the  court  below  should  be  made:  First,  that 
the  percentage  of  the  amount  and  value  of  the  services  of  all  the  so- 
Ucitors  rendered  in  the  first  period  should  be  45,  instead  of  28,  and 
that  the  percentage  of  this  45  per  cent,  rendered  by  the  Thompsons 
during  this  period  should  be  SO  per  cent.,  instead  of  18  per  cent.,  mak- 
ing the  Thompsons'  share  of  the  compensation  fund  for  their  services 
during  the  first  period  $23,467.30;  second,  that  .the  percentage  of  the 
amount  and  value  of  the  services  of  all  the  solicitors  rendered  in  the 
second  period  should  remain  38  per  cent.,  and  that  the  percentage  of 
this  38  per  cent,  rendered  by  the  Thompsons  during  this  period  should 
be  42  per  cent.,  instead  of  37  per  cent.,  making  the  Thompsons'  share 
of  the  compensation  fimd  for  their  services  during  the  second  period 
$16,646.14;  third,  that  the  percentage  of  the  amount  and  value  of  the 
services  of  all  the  solicitors  rendered  in  the  third  period  should  be  17 
per  cent.,  instead  of  34  per  cent.,  and  that  the  percentage  of  this  17 
per  cent,  rendered  by  the  Thompsons  should  remain  31  per  cent,  as  it 
is,  making  the  Thompsons'  share  of  the  compensation  fund  for  their 
services  during  the  third  period  $5,496.56,  so  that  the  Thompsons' 
share  of  the  entire  fund  of  $104,299.15  shall  be  $45,610.01,  while  the 
share  of  all  the  other  solicitors  shall  be  $58,689.14. 

Let  the  decree  below  be  reversed,  and  let  this  cause  be  remanded  to 
the  court  below,  with  instructions  to  enter  a  decree  in  accordance 
with  the  views  expressed  in  this  opinion. 
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(258  Fed,  840)  

MISSISSIPPI  VALLEY  TRUST  CO.  v.  RAILWAY  STEEL  SPRING  CO.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    AprU  19,  1919.) 

No.  5181. 

1.  iNJTTlfOTION   ^=»157  —  PbELIMINABT  InJUWCTION  —  OaDEB — ^lEBKOULABrrr— 

Statute  and  Equity  Rttle. 

Id  suit  to  marshal  the  assets  of  a  railway  company  and  distribute  them, 
and  for  InjunctioD  restraining  the  company  and  others  from  interfering 
with,  transferring,  etc.,  any  part  of  the  railroad's  assets,  wher^n  re- 
ceiver was  appointed,  order  directing  payment  of  Interest  by  receiver  on 
certain  notes  held  by  banks,  and  also  enjoining  such  payees  from  selling 
or  attempting  to  sell  any  collateral  securing  the  notes,  held  irregular  and 
invalid,  as  not  conforming  to  Comp.  St.  {  1243a,  or  to  new  equity  rule  73 
(198  Fed.  xxxlx,  115  C.  C.  A.  xxxlx). 

2.  Appeal  and  Ebbob  ^=»100(2)— Obdeb  Denting  Petition  to  Vacate  In- 

junction— Judicial  Code. 

Under  Judicial  Code,  |  129  (Comp.  St.  1 1121),  order  denying  petiticm  to 
vacate  a  preliminary  injunction  was  appealable. 

.8.  Injunction  ^=»163(1) — ^Pbeliminabt  Injunction — ^Petition  to  Vacate— 
Denial. 

Order  denying  trust  company's  petition  to  dissolve  preliminary  injunc- 
tion restraining  it  from  disposing  of  collateral  securing  notes  of  railroad, 
whose  assets  a  steel  spring  company  was  seeking  to  marshal  and  have  dis- 
tributed, a  receiver  having  been  appointed,  held  not  necessarily  erroneous, 
despite  irregularities  in  the  order  to  the  receiver  to  pay  interest  on  the 
notes,  which  order  embodied  the  preliminary  injunction. 

4.  Injunction  «=»175— Pbeliminabt  Injunction — ^Application  fob  Dissolu- 

tion— Pbactice. 

It  Is  well-reco^lzed  practice,  on  application  for  dissolution  of  restrain- 
ing orders  or  preliminary  injunctions  on  the  ground  of  irregularities,  to 
deny  such  petition  if  at  the  time  of  the  hearing  the  court  is  of  opinion  such 
restraining  order  or  preliminary  injunction  should  issue,  in  view  of  all 
the  facts  and  circumstances  then  existing. 

5.  CONTBACTS  ^=>101(1) — IjOCAL  LaW. 

The  vftlldlty  of  a  transaction  whereby  a  trust  company  became  the 
holder  of  a  railroad's  bonds  as  security  for  the  railroad's  note,  and  the 
status  of  the  trust  company  as  such  holder,  are  to  be  determined  by  the 
law  of  the  state  of  Missouri;  the  transaction  having  been  a  Missouri 
transaction. 

6.  Receivebs  ^=»74 — Contbol  op  Pbopebtt — Intbbfebence. 

Property  in  the  hands  of  a  receiver  appointed  by  a  court  may  not  be  in- 
terfered with,  even  to  carry  out  private  agreements,  contracts,  or  trusts. 

7.  Receivebs  ^=»77(1)— Contbol  of  Pbopebty  by  Coubt — Jubisdiction  or 

Lien  Disputes. 

A  court,  administering  property  already  in  its  hands  through  a  receiv- 
ership, may  properly  draw  to  itself  all  disputes  as  to  liens  and  other  rights 
upon  or  pertaining  to  such  proi)erty. 

8.  Receivebs  ^=»77(4) — Pbopebty   Pledged — Injunction  Against   Sale  or 

Collatebal — Jubisdiction. 

In  view  of  the  controlling  Missouri  rule.  District  Court,  on  Mardi  1, 
1918,  when  it  denied  petition  of  trust  company  to  vacate  temporary  in- 
junction against  its  disposing  of  a  railroad's  bonds  pledged  as  collateral 
to  secure  the  note  of  the  railroad,  which  was  In  the  hands  of  a  receiver 
for  the  marshaling  of  assets  and  their  distribution  at  the  suit  of  a  steel 
spring  company,  held  to  h.ive  had  Jurisdiction  to  issue  an  injunctional  or- 

^s»For  other  cues  see  same  topic  ft  KEY-NUMBER  in  ftU  Key-Numberwi  Digests  ft  Indexes 
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der  against  the  trust  company,  restraining  it  from  the  sale  of  the  col- 
lateral, so  that  the  order  d^iylng  the  petition  to  vacate  the  prior  injunc- 
tion was  proper. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  William  C.  Hook,  Judge. 

Petition  by  the  Mississippi  Valley  Trust  Company  against  the  Rail- 
way Steel  Spring  Company  and  others,  to  vacate  an  order  in  the  Steel 
Spring  Company's  suit  against  a  railway  for  marshaling  and  distri- 
bution of  assets.  From  an  order  denying  the  petition,  petitioner  ap- 
peals.   Affirmed. 

Loomis  C.  Johnson,  of  St.  Louis,  Mo.  (J.  D.  Johnson,  Breckenridge 
Jones,  and  A.  H.  Roudebush,  all  of  St.  Louis,  Mo.,  on  the  brief),  for 
appellant. 

Joseph  M.  Bryson,  of  St.  Louis,  Mo.,  for  appellee,  SchafF. 

C.  S.  Burg,  of  St.  Louis,  Mo.^  for  appellee  Missouri,  K.  &  T.  Ry.  Co. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  BOOTH, 
District  Judge. 

BOOTH,  District  Judge.  This  is  an  appeal  from  an  order,  made 
after  a  hearing,  denying  a  petition  by  the  trust  company  to  set  aside 
a  restraining,  or  injunctive,  order,  theretofore  issued  against  it  with- 
out a  hearing.    The  salient  facts  are  as  follows: 

September  27,  1915,  two  creditors'  bills  were  filed  in  the  court  be- 
low against  the  Missouri,  Kansas  &  Texas  Railway  Company.  One 
of  these  bills  was  filed  by  the  Railway  Steel  Spring  Company.  The 
bill  prayed  for  a  marshaling  of  the  assets  of  the  railway  company  and 
a  distribution  of  the  same,  and  also  for  an  injunction  against  the  rail- 
way company  "and  all  persons,  firms,  and  corporations  whatsoever 
and  wheresoever  located,  situated  or  domiciled,  from  interfering  with, 
transferring,  selling,  or  disposing  of,  attaching,  levying  upon,  or  in 
any  manner  whatsoever  disturbing  any  part  of  the  railroad's  assets, 
moneys,  and  property  now  or  hereafter  in  the  possession  of  any  re- 
ceiver appointed  in  this  cause."  On  the  same  day,  answer  was  filed 
by  the  railway  company  admitting  the  allegations  of  the  bill.  A  re- 
ceiver was  thereupon  appointed  to  take  possession  and  administer  all 
of  the  properties  and  assets  of  the  railway  company.  In  the  order  ap- 
pointing the  receiver  was  the  following  provision: 

"The  Missouri,  Kansas  &  Texas  Railway  Company  and  the  officers,  directors, 
agents,  attorneys,  and  employes  of  said  railway  company,  and  all  other  per- 
sons claiming  to  act  by  virtue  of  or  under  said  railway  company,  and  all  other 
];)ersons,  firms,  and  corporations  whatsoever,  and  wheresoever  situated,  located, 
or  domiciled,  be  and  they  are  hereby  restrained  and  enjoined  from  interfering 
with,  attaching,  levying  upon,  or  in  any  manner  whatsoever  disturbing  any  por- 
tion of  the  assets,  goods,  moneys,  and  property  and  premises  of  which  re- 
ceiver is  hereby  appointed,  or  from  taking  possession  of,  or  in  any  way  inter- 
fering with,  the  same  or  any  part  thereof,  or  from  interfering  in  any  manner 
to  prevent  the  discharge  by  said  receiver  of  his  duties  or  the  operation  of  said 
property  and  premises  under  the  orders  of  this  court." 

Among  the  mortgages  upon  property  of  the  railway  company  was 
the  consolidated  mortgage,  being,  in  general,  a  fourth  lien  upon  the 
properties.    Under  this  mortgage,  bonds  in  the  amount  of  $30,292,000 
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were  outstanding;  $24,516,000  of  these  were  in  the  hands  of  the  Cen- 
tral Trust  Company,  ple<feed  to  secure  $19,000,000  of  two-year  gold 
notes  of  the  railway  company  under  a  collateral  trust  agreement  dated 
April  29,  1913.  Of  the  bonds  outstanding,  but  not  thus  pledged  to 
the  Central  Trust  Company,  $250,000  of  said  bonds  were  held  by  the 
Mississippi  Valley  Trust  Company  to  secure  a  note  of  the  railway 
company,  amount  $125,000,  due  May  1,  1916;  $800,000  held  by  the 
Mercantile  Trust  Company,  to  secure  a  note,  amount  $240,000;  ^50,- 
000  held  by  the  National  Bank  of  Commerce,  to  secure  a  note,  amoimt 
$125,000;  $600,000  held  by  Speyer  &  Co.,  to  secure  a  note,  amount 
$243,750.  The  Mississippi  Valley  Trust  Company  also  held  $100,000 
of  the  two-year  gold  notes  above  mentioned. 

October  23,  1915,  the  receiver  presented  a  petition  to  the  court,  set- 
ting forth  among  other  things  the  facts  above  stated,  and  that  the 
interest  on  the  notes  held  by  the  Mississippi  Valley  Trust  Company, 
Mercantile  Trust  Company,  National  Bank  of  Commerce,  and  Speyer 
&  Co.  would  presently  fall  due.  He  also  set  forth  in  his  petition  that 
upon  default  upon  maturity  of  said  notes  the  holders  might  under  the 
terms  of  their  contracts  sell  the  bonds  held  as  security,  and  that  in 
some  one  or  more  of  the  contracts  it  was  provided  that  the  appoint- 
ment of  a  receiver,  or  insolvency,  should  immediately  effect  the  ma- 
turity of  said  notes.  Receiver  prayed  that  he  be  allowed  to  pay  the 
interest  on  the  notes  held  by  the  four  companies  above  mentioned,  and 
further  prayed  that  said  four  compani^  and  each  of  them  be  enjoined 
until  the  further  order  of  the  court  from  selling  or  attempting  to  sell, 
or  otherwise  dispose  of,  any  of  the  collateral  respectively  held  by  them. 

Upon  said  petition  the  court  made  its  order,  October  23,  1915,  di- 
recting the  payment  of  interest  on  the  notes  held  by  the  four  com- 
panies above  mentioned,  and  included  in  said  order  the  following: 

**The  Central  Trust  Company  of  New  York,  as  trustee  in  the  collateral 
agreement  dated  April  29,  1913,  and  the  National  Bank  of  Commerce,  of  St. 
Louis,  the  Mercantile  Trust  Company,  of  St  Louis,  the  Mississippi  Valley 
Trust  Company,  of  St.  Louis,  and  Speyer  &  Co.,  of  New  York,  as  payees  and 
holders  of  the  notes  hereinabove  referred  to,  be  and  each  of  them  are  hereby 
enjoined  until  the  further  order  of  this  court  from  selling  or  attempting  to 
sell,  or  otherwise  dispose  of,  any  of  the  collateral  referred  to  in  the  above  and 
foregoing  petition  and  respectively  held  by  th^n.*' 

On  the  1st  of  November,  1915,  the  receiver  transmitted  to  the  Mis- 
sissippi Valley  Trust  Company  the  pa)mient  of  interest  on  the  note  held 
by  it,  and  stated  in  the  letter  of  transmittal: 

*'This  payment  is  made  pursuant  to  order  of  the  court  dated  October  23, 
1915,  a  certified  copy  of  which  is  herewith  inclosed." 

Attention  was  also  called  in  the  letter  to  the  last  clause  of  the  order, 
enjoining  the  sale  of  the  collateral. 

March  31,  1917,  Mississippi  Valley  Trust  Company  filed  its  petition 
to  vacate  the  order  of  October  23,  1915.  In  its  petition  the  trust 
company  stated: 

"Your  petitioner^  Mississippi  Valley  Trust  Company,  appearing  herein  only 
for  the  purpose  of  this  motion  and  strictly  limiting  its  appearance  theieto^ 
states:    ♦    ♦    ♦ 
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•*(7)  Tour  petitioner  respectfully  stiatea  that  it  liad  neither  notice  nor 
knowledge  of  the  filing  of  the  said  petition  of  the  said  receiver  on  the  23d 
day  of  October,  1915 ;  that  it  had  neither  notice  nor  knowledge  of  the  hearing 
on  said  petition ;  that  neither  at  the  time  of  the  entry  of  said  order,  nor  for 
a  long  time  thereafter,  had  it  the  power  or  the  intention  to  sell  the  said 
bonds  aforesaid ;  that,  the  premises  considered,  the  said  injunction  or  restrain- 
ing order,  having  been  made  and  entered  without  notice  to  your  petitioner  as 
aforesaid,  was  made  and  entered  improvidently,  in  violation  of  the  provisions 
of  rule  73  of  the  Rules  of  Practice  in  Equity  [198  Fed.  xxxix,  116  C.  C.  A. 
xxxix]  and  further  of  section  718  of  the  Revised  Statutes  of  the  United  States 
[Comp.  St.  §  1243a],  and  without  jurisdiction  in  this  court  to  make  and  enter 
the  same ;  and  that  because  thereof  your  petitioner  unjustiy  and  unlawfully  is 
deprived  of  its  rights  and  the  power  to  assert  the  same.*' 

The  prayer  of  the  petition  was  as  follows: 

"Wherefore,  your  petitioner  prays  that  said  order  made  and  entered  October 
23,  1915,  may  be  vacated  and  set  aside,  and  by  an  order  entered  of  record  be 
declared  to  be  void  and  of  no  effect." 

After  full  hearing  the  court,  on  the  1st  of  March,  1918,  filed  the 
following  order: 

"Upon  consideration  of  the  petiti<m  of  the  Mississippi  Valley  Trust  Company 
for  the  vacation  of  the  order  of  October  23,  1915,  restraining  the  sale  of  certain 
collateral,  and  of  the  briefs  for  the  petitioner  and  the  briefs  and  affidavits  for 
the  receiver  and  the  railway  company,  it  is  ordered  that  the  petition  be  and 
it  is  hereby  denied." 

The  present  appeal  is  from  the  last-named  order. 

Among  the  questions  raised' by  the  appeal  are  the  following: 

(1)  Was  the  original  order  of  October  23,  1915,  irregular  and  in- 
valid ? 

(2)  If  so,  does  the  order  of  March  1,  1918,  of  necessity  fall  with 
the  original  order? 

(3)  Or  was  the  order  of  March  1,  1918,  valid  and  justified? 

[1,  2]  1.  It  is  plain  from  the  record  that  the  order  of  October  23, 
1915,  did  not  conform  to  the  provisions  of  the  Act  of  October  15, 
1914,  c.  323,  §  17,  38  Stat.  737  (Comp.  Stat.  1243a),  or  to  new  federal 
equity  rule  73.  Many  irregularities  are  pointed  out  by  counsel  for 
appellant :  Lack  of  notice  of  hearing  to  the  appellant  trust  company ; 
lade  of  opportunity  to  be  heard;  that  the  trust  company  was  not  a 
party  to  the  suit  in  which  the  receiver  had  been  appointed;  that  no 
bond  was  required ;  that  the  order  did  not  define  the  injury,  and  state 
why  it  was  irreparable;  that  no  definite  time  was  fixed  for  the  con- 
tinuance of  the  order. 

Some  of  these  objections  proceed  on  the  assumption  that  the  order 
of  October  23,  1915,  was  a  restraining  order;  others,  that  it  was  a 
preliminary  injunction.  It  has  some  of  the  features  of  both,  and  lacks 
some.  But,  whatever  its  precise  nature,  it  failed  in  several  particulars 
to  conform  to  the  statute  and  the  rule  above  cited. 

Without  discussing  at  length  its  exact  character,  we  shall  assume 
that  it  was  a  prelimmary  injunction.  The  order  of  March  1,  1918, 
was  therefore  appealable.  Section  129,  Judicial  Code  (Act  March  3, 
1911,  c.  231,  36  Stat.  1134  [Comp.  St.  §  1121]);  Western  Union  Tel. 
Co.  V.  Trust  Co.,  221  Fed.  545,  137  C.  C.  A.  113;  Davis  v.  Hayden, 
238  Fed.  734,  151  C.  C.  A.  584.    In  view  of  the  irregularities  accom- 
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panying  the  issuance  of  said  order  of  October  23,  1915,  we  are  of 
opinion  that,  if  timely  and  proper  application  had  been  made  by  tibe 
trust  company  for  the  vacation  of  said  order,  either  the  irregularities 
would  have  been  cured,  if  curable,  or  the  order  would  have  been  va- 
cated. 

[3,  4]  2.  Was  the  order  of  March  1,  1918,  necessarily  erroneous,  in 
view  of  the  irregularities  attending  the  order  of  October  23,  1915? 

It  is  claimed  by  the  appellees  that  the  receiving  of  the  interest  by  the 
trust  company  November  1,  1915,  with  notice  that  the  interest  was 
paid  under  and  by  virtue  of  the  order  of  court  which  contained  the 
in  junctional  order,  a  copy  of  which  was  inclosed  to  the  trust  company, 
and  the  retention  by  it  of  the  interest  so  transmitted,  was  a  waiver. 

It  is  also  contended  by  the  appellees  that  the  petition  of  the  trust 
company  filed  March  31,  1917,  and  praying  for  the  vacation  of  the  or- 
der of  October  23,  1915,  is  of  such  character  that  it  waived  any  ir- 
regularities attending  the  last-mentioned  order.  The  trust  company 
stated  in  its  petition  that  it  entered  an  appearance  solely  for  the  pur- 
pose of  the  motion  to  vacate  the  order  of  October  23,  1915,  yet  it 
nevertheless  proceeded  to  attack  the  validity  of  that  order,  not  only  for 
irregularities  attending  the  making  of  the  same,  but  also  as  to  the 
merits,  and  it  has  followed  the  same  course  in  this  court  upon  appeal. 
It  might  well  be  held,  under  the  circumstances,  that  the  trust  company 
had  waived  its  right  to  object  to  the  order  of  October  23,  1915,  on 
the  ground  of  irregularities.  St.  Louis  &  S.  F.  Ry.  Co.  v.  McBride, 
141  U.  S.  127,  11  Sup.  Ct.  982,  35  L.  Ed.  659;  Western  Loan  &  Sav- 
ings Co.  V.  Mining  Co.,  210  U.  S.  368,  28  Sup.  Ct.  720,  52  L.  Ed.  1101 ; 
Thames  &  Mersey  Ins.  Co.  v.  U.  S.,  237  U.  S.  19,  24,  35  Sup.  Ct.  496, 
59  L.  Ed.  821,  Ann.  Cas.  1915D,  1087.  See,  however,  Salt  Lake  City 
V.  Smith,  104  Fed.  457,  471,  43  C.  C.  A.  637;  Southern  Pac.  Co.  v. 
Fruit  Co.,  191  Fed.  101,  111  C.  C.  A.  581.  However  this  may  be,  it 
seems  certain  that  the  trust  company,  by  attacking  the  order  of  Oc- 
tober 23,  1915,  upon  the  merits,  has  at  least  opened  the  door  to  a 
discussion  of  the  merits  of  an  injunctional  order,  viewed  not  merely 
from  the  standpoint  of  facts  existing  on  October  23,  1915,  but  viewed 
from  the  standpoint  of  facts  as  they  appeared  to  the  court  at  the  time 
of  the  filing  of  the  petition  by  the  trust  company,  and  at  the  time  of 
the  filing  of  the  order  denying  said  petition,  viz.  March  1,  1918. 

It  would  be  a  useless  procedure  for  the  court  to  set  aside  the  order 
of  October  23,  1915,  for  irregularities,  and  at  once  issue  a  like  order 
based  upon  the  merits.  It  is  a  well-recognized  practice,  upon  appli- 
cations for  dissolution  of  restraining  orders  or  preliminary  injunctions 
on  the  ground  of  irregularities,  to  deny  such  petition,  if  at  the  time 
of  the  hearing  the  court  is  of  opinion  that  such  restraining  order  or 
preliminary  injunction  should  issue  in  view  of  all  the  facts  and  cir- 
cumstances then  existing.  22  Cyc.  Law  &  Proc.  978 ;  1  Joyce  on  In- 
junctions, §  291a;  Warren  v.  Pirn,  65  N.  J.  Eq.  36,  55  Atl.  66;  Savoie 
V.  Thibodeaux,  28  La.  Ann.  169 ;  Henderson  v.  Maxwell,  22  La.  Ann. 
357. 

We  reach  the  conclusion,  therefore,  that  the  order  of  March  1, 
1918,  was  not  necessarily  erroneous,  although  the  order  of   Octo- 
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ber  23,  1915,  would  probably  have  been  set  aside  for  irregularity,  if 
timely  and  proper  application  had  been  made. 

[5-8]  3.  This  brings  us  to  the  consideration  of  the  merits  of  the 
question,  whether  upon  all  the  facts  and  circumstances  existing  on 
March  1,  1918,  the  court  had  jurisdiction  to  issue,  and  might  prop- 
erly issue,  an  in  junctional  order  against  the  trust  company,  restraining 
it  from  the  sale  of  the  collateral  in  question. 

The  situation  on  March  1,  1918,  had  numerous  features  which  were 
absent  from  the  situation  on  October  23,  1915.  The  Central  Trust 
Company  on  November  13,  1915,  had  filed  its  bill  for  foreclosure 
of  the  consolidated  mortgage.  The  railway  company  had  answered, 
asking  that  those  parties  who  held  consolidated  bonds  as  collateral  to 
notes  should  be  enjoined  from  selling  the  collateral,  and  asking  fur- 
ther that  the  holders  of  such  bonds,  including  the  Mississippi  Valley 
Trust  Company,  be  made  parties  to  the  consolidated  foreclosure  suit. 
In  its  answer  the  railway  company  had  also  raised  the  question  as  to 
the  legal  status  of  the  consolidated  bonds  in  the  hands  of  those  par- 
ties who  held  them  as  collateral  to  notes,  including  those  held  by  the 
Mississippi  Valley  Trust  Company.  It  was  alleged  that  said  bonds  had 
never  been  sold  by  the  railway  company  and  had  never  passed  out  of 
its  possession,  except  as  they  were  placed  in  the  hands  of  the  several 
companies  heretofore  mentioned,  as  collateral  security  to  the  notes. 

On  December  22,  1916,  the  Central  Trust  Company  had  filed  its  bill 
to  foreclose  the  collateral  trust  agreement  of  April  29,  1913.  The 
railway  company  had  answered,  asking  an  injunction  against  the  hold- 
ers of  the  collateral  bonds,  and  also  asking  Specifically  for  a  continu- 
ance of  the  order  of  October  23,  1915.  On  April  30,  1917,  the  Mer- 
cantile Trust  Company,  standing  in  substantially  the  same  position 
as  the  Mississippi  Valley  Trust  Company,  filed  its  petition  of  inter- 
vention in  the  consolidated  foreclosure  suits,  and  asked  for  the  ad- 
judication of  its  rights.  The  notes  had  matured  which  were  held 
by  the  Mississippi  Valley  Trust  Company  and  by  the  other  compa- 
nies, and  to  which  the  bonds  were  being  held  as  collateral.  The  re- 
ceivership had  been  extended  to  the  foreclosure  suits. 

Such  were  some  of  the  additional  facts  to  be  taken  into  considera- 
tion by  the  court  in  determining,  March  1,  1918,  the  question  whether 
the  Mississippi  Valley  Trust  Company  should  be  restrained  from  sell- 
ing the  collateral  bonds  held  by  it.  And  the  court  also  had  to  consid- 
er and  determine  the  question  of  the  status  of  the  Mississippi  Valley 
Trust  Company  as  holder  of  the  bonds  in  question.  These  questions 
were  and  are  vital  questions  in  the  case.  If  the  status  of  the  trust 
company  as  holder  of  these  bonds  was  such  on  Miarch  1,  1918,  in  view 
of  all  the  facts  and  circumstances  then  existing,  that  the  court  upon 
an  application  then  made  would  have  had  jurisdiction,  and  been  jus- 
tified in  issuing  an  injunctive  order  against  the  sale  of  said  collateral, 
then  the  order  of  March  1,  1918,  should  be  sustained;  otherwise,  not. 

The  validity  of  the  transaction  by  which  the  trust  company  became 
the  holder  of  the  bonds  in  question  as  security  for  the  note  which  it 
held  of  the  railway  company,  and  the  status  of  the  trust  company  as 
such  holder,  are  to  be  determined  by  the  local  law,  that  is,  of  the  state 

Digitized  by  CjOOQ iC 


169  C.  C.  A.  REPORTS 

of  Missouri,  inasmuch  as  the  transaction  was  a  Missouri  transaction. 
(The  note  and  contract  of  pledge  appear  in  margin.^)  Hiscock  v. 
Bank,  206  U.  S.  28,  27  Sup.  Ct.  681,  51  L.  Ed.  945 ;  Taney,  Trustee, 
V.  Bank,  232  U.  S.  174,  180,  34  Sup.  Ct.  288,  58  L.  Ed.  558;  Dale  v. 
Pattison,  234  U.  S.  399,  404,  34  Sup.  Ct.  785,  58  L.  Ed.  1370,  52  L.  R. 
A.  (N.  S.)  754;  Fourth  St.  Bank  v.  Trustee  Millboume  Mills  Co.,  172 
Fed.  177,  187,  96  C.  C.  A.  629,  30  L.  R.  A.  (N.  S.)  552;  First  Nat. 
Bank  v.  Lanz,  202  Fed.  117,  119,  120  C.  C.  A.  271;  Dibert  v.  Wer- 
nicke, 214  Fed.  673, 131  C.  C.  A.  109. 

1  $125,000.00  St  Louis,  Mo.,  May  Ist.  1915. 

May  Ist,  1916,  after  date,  we  promise  to  pay  to  the  order  of  Mississippi  Val- 
ley Trust  Company,  one  himdred  twenty-fire  thousand  dollars,  for  yalue  re- 
ceived, at  Mississippi  Valley  Trust  Company,  at  St.  Louis,  Mo.,  with  Interest 
at  the  rate  of  six  per  cent,  per  annum  from  date,  Interest  payable  semiannu- 
ally. Missouri,  Kansas  &  Texas  Railway  Company, 

0.  N.  Whitehead,  Vice-President 
F.  Johnson,  General  Treasurer. 

Having  executed  our  note  as  above,  and  being  desirous  of  securing  the  same, 
as  well  as  all  other  debts  and  liabilities  for  which  we  are  now  bound  or  may 
become  bound  to  said  Mississippi  Valley  Trust  Company,  "of  St.  Louis,  Mo.,  we 
do  hereby  pledge  to  said  trust  company,  as  collateral  security  for  the  payment 
of  this  note  as  well  as  for  the  payment  of  all  other  debts  and  liabilities  for 
which  we  are  now  bound  or  may  become  bound  to  said  tmst  company,  the  fol- 
lowing described  property,  to  wit : 

Two  hundred  fifty  thousand  dollars  ($250,000),  face  amount,  consolidated 
mortgage  five  per  cent  thirty-year  gold  bonds,  series  A,  of  Missouri,  Kansas  & 
Texas  Railway  Company  in  temporary  form  Nos.  407  to  516  inclusive,  669. 
660,  and  664  to  666,  inclusive,  for  $10,000  each,  of  which  we  are  In  good  faith 
the  owners,  the  same  being  fully  paid  for  and  free  from  liens  or  claims  of  any 
kind  whatever,  and  agree  to  give  additional  security  whenever  the  market 
value  of  the  above  collateral  should  decline  and  on  notification  of  said  Bilssis- 
sippi  Valley  Trust  Co.,  by  any  of  Its  officers  to  us.  In  default  of  payment  of 
said  note  at  maturity,  or  the  payment  of  any  such  other  obligations,  or  in  de- 
fault of  our  giving  such  additional  security,  when  so  notified  within  twenty- 
four  hours  after  such  notice,  we  hereby  authorize  said  Mississippi  Valley  Trust 
Co.,  or  any  one  of  its  officers,  or  agents,  to  sell  said  collateral  at  public  or 
private  sale,  or  otherwise,  at  Its  option,  without  notice,  and  to  apply  the  pro- 
ceeds to  the  payment  of  said  note,  with  all  damages,  interest,  charges  and 
costs  and  such  other  debts  and  liabilities ;  and  in  case  the  proceeds  of  sucb 
sale  are  not  sufficient  to  cover  the  amount  of  said  note  as  well  as  such  other 
obligations,  we  agree  to  pay  the  balance  thereof  on  demand,  and  In  case  then? 
is  any  surplus  left  from  such  sale,  such  surplus  shall  be  applied  by  said  Mis- 
sissippi Valley  T^ist  Co.,  to  the  payment  of  any  other  debt  or  liability  for 
which  we  are  now  bound  or  may  become  bound  to  said  Mississippi  Valley 
Trust  Co. 

Said  Mississippi  Valley  Trust  Co.  shall  also  have  the  right,  at  any  such  sale, 
to  bid  for  and  purchase  the  said  pledged  property  or  any  part  thereof,  In  its 
own  name,  and  for  its  own  use  and  benefit 

Said  Mississippi  Valley  Trust  Co.  is  also  authorized  to  use,  transfer,  or 
hypothecate  said  collateral,  at  its  option,  it  being  required  on  the  payment  of 
said  note  and  all  other  debts  and  liabilities  for  which  we  are  now  bound  or 
may  become  bound  to  said  Mississippi  Valley  Trust  Co.,  at  any  time  before  sale 
has  been  made  of  said  collateral,  to  surrender  same;  and  In  case  of  any  ex- 
change of  or  additions  to  the  collateral  above  specified,  the  powers  and  rights 
above  granted  shall  extend  to  such  additional  or  new  coUateraL 

Notice  sent  to  our  place  of  abode  or  business  shall  constitute  legal  notice  for 
additional  security.  Missouri,  Kansas  &  Texas  Railway  Company, 

O.  N.  Whitehead,  Vice  President 
F.  N.  Johnson,  General  Treasurer. 
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It  is  necessary,  therefore,  to  inquire  whether  the  courts  of  Missouri 
have  passed  upon  the  questions  involved.  In  case  of  Dibert  v.  D'Arcy, 
248  Mo.  617,  154  S.  W.  1116,  where  unissued  corporate  bonds,  se- 
cured by  mortgage  on  the  corporate  property,  had  been  put  up  as  col- 
lateral to  the  corporation's  notes,  under  a  contract  very  similar  in 
terms  to  the  contract  in  the  case  at  bar,  the  court  in  its  opinion  said : 

"Considering  them  (the  collateral  bonds)  in  the  light  of  a  mere  additional 
promise  of  the  maker  of  the  notes  to  pay  money,  they  cannot,  from  the  very 
nature  of  the  transaction,  be  considered  as  collateral  security  for  the  debt,  for 
this  would  lead  to  the  absurd  result  that  one  might  make  his  promissory  note 
for  $1  with  a  collateral  note  for  $2,  so  that,  if  he  should  be  imable  or  fail  to 
pay.  the  sale  of  the  collateral  would  have  simply  the  effect  to  double  the 
amount  of  his  indebtedness,  without  affording  any  additional  security  for  the 
debt,  other  than  a  penalty  for  its  nonpayment  Should  he,  however,  secure  the 
second  note  by  mortgage  upon  property,  a  different  proposition  would  be  pre- 
sented: Under  such  circumstances  the  note  and  mortgage  may  be  treated  as 
collateral  to  the  indebtedness  so  far  as  is  necessary  to  give  the  creditor  in  the 
first  note  the  benefit,  with  respect  to  his  indebtedness,  of  the  lien  upon 
the  mortgaged  property,  nominally  created  as  security  for  the  collateral 
note.    ♦    ♦    ♦" 

Again: 

*****  As  between  the  pledgor  and  pledgee,  and  those  having  notice  of 
the  cliaracter  of  the  transaction,  its  only  effect  is  to  give  The  pledgee  the  benefit 
of  the  lien  of  the  mortgage  for  the  collection  of  his  own  debt.  The  amount  of 
the  mortgage  obligations  that  he  may  have  as  collateral  is  only  important  in 
determining  the  extent  to  which  his  own  debt  may  participate  In  the  proceeds 
of  the  mortgage  securities." 

And  again : 

"  ♦  ♦  ♦  In  so  far  as  these  bonds  constitute  a  personal  liability  of  the 
HardwoW  Export  CJompany  they  have  no  force  whatever,  otherwise  than  as  an 
evidence  of  the  pledge  of  an  interest  in  the  lands  mortgaged  to  secure  them. 
The  pledgee  becomes  the  holder  of  them  for  the  purpose  of  enforcing  his  lien 
by  the  foreclosure  of  the  mortgage.  This  lien  constitutes  the  pledge  and  is 
coUateral  to  the  principal  debt  in  the  same  sense  as  if  it  were  a  horse  or  the 
note  of  a  third  party  or  any  other  article  of  personal  property." 

It  was  further  held  that  the  holder  of  the  collateral  bonds  held  them 
as  a  trustee,  and  was  subject  to  all  the  duties  and  liabilities  of  a  trustee 
in  acting  with  reference  to  said  collateral  bonds.  This  holding  of  the 
Missouri  court  is  controlling  here,  and,  though  it  is  opposed  to  the 
views  of  a  number  of  other  courts,  yet  it  is  not  without  support  of 
high  authority.  In  re  Waddell  Entz  Co.,  67  Conn.  324,  327,  35  Atl. 
257;  Jno.  Matthews  v.  Knickerbocker  Trust  Co.,  192  Fed.  557,  113 
C.  C.  A.  29;  Third  Nat.  Bank  v.  Railroad,  122  Mass.  240. 

The  case  of  Wade  v.  Railroad,  149  U.  S.  327,  13  Sup.  Ct.  892,  37  L. 
Ed.  755,  is  not  opposed.    What  that  case  held  was  that — 

''Negotiable  securities  once  put  in  circulation  for  value  may  be  transferred 
for  less  than  their  face,  but  the  maker  and  those  claiming  under  him  cannot 
limit  the  right  of  a  subsequent  holder  to  a  recovery  of  what  he  may  have  paid 
therefor." 

In  the  case  at  bar  the  bonds  had  not  been  "put  in  circulation  for 
value." 

ie9C.C.A.— 24 
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It  is  true,  as  claimed  by  counsel  for  appellant,  that  the  collateral 
bonds  in  question  cannot  properly  be  considered  either  as  assets  of 
the  railway  company  or  as  property  of  the  railway  company,  within 
the  meaning  of  those  terms  as  used  in  the  order  appointing  the  re- 
ceiver; and,  from  this,  counsel  draw  the  conclusion  that  when  the 
trust  company  takes  steps  to  realize  upon  the  collateral  bonds  it  is  not 
interfering  with  any  assets  or  property  of  the  railway  company.  The 
argument  is  not  entirely  sound.  The  bonds  have  a  twofold  character 
and  purpose :  When  properly  sold  by  the  railway  company  they  be- 
come evidence  of  a  debt  owed  by  the  railway  company  to  the  amount 
indicated  by  the  face  of  the  bonds ;  second,  they  are  evidence  that  the 
holder  of  the  bonds  has  a  right  to  share  in  the  proceeds  of  the  se- 
curity covered  by  the  mortgage  accompanying  the  bonds.  The  trust 
company,  in  taking  these  bonds  as  collateral,  did  not  acquire  any  right 
in  them  whatever  as  evidence  of  a  debt  owed  by  the  railway  company. 
They  evidenced  no  debt,  for  they  had  not  been  sold.  But  it  did  ac- 
quire an  interest  in  the  bonds  as  evidence  of  a  right  on  the  part  of  the 
holder  to  participate  in  the  mortgage  security.  The  debt  owed  by  the 
railway  company  to  the  trust  company  was  evidenced  by  the  note  in  the 
hands  of  the  trust  company,  and  by  that  alone.  The  property  cov- 
ered by  the  consolidated  mortgage  was  made  the  security  for  that 
note  by  the  pledging  of  the  bonds,  and  the  extent  to  which  the  trust 
company  might  participate  in  the  proceeds  of  that  mortgaged  property 
was  determined  by  the  amount  of  the  bonds  so  held  as  collateral,  lim- 
ited, however,  by  the  amount  of  the  note  itself.  Any  attempt  on  the 
part  of  the  trust  company  to  sell  the  bonds  as  evidencing  a  debt  of  the 
railway  company  might  very  possibly  result  in  increasing  the  outstand- 
ing indebtedness  of  the  railway  conipany.  This  would  diminish  pro 
rata  the  value  of  each  existing  creditor's  right  to  participate  in  the 
assets  of  the  railway  company,  and  would  be  in  substance  and  effect 
an  interference  with  those  assets.  Those  assets  were  the  res  in  the 
hands  of  the  court.  There  was  no  necessity  for  the  trust  company 
to  take  steps  to  foreclose  the  mortgage  secured  by  the  bo^ids,  because 
such  foreclosure  suit  was  already  pending;  and  if  the  bonds  were 
also  collateral  to  the  two-year  secured  gold  notes,  the  same  is  true, 
because  a  suit  to  foreclose  the  collateral  trust  agreement  was  also 
pending. 

This  is  not  a  case  of  attempting  to  force  the  holder  of  a  lien  to 
come  into  court  by  summary  proceeding  and  have  the  validity  of  such 
lien  determined.  Such  were  the  cases  of  Andrews  v.  Paschen,  67 
Wis.  413,  30  N.  W.  712;  American,  etc.,  Bank  v.  Ruppe,  237  Fed. 
581,  150  C.  C.  A.  463;  In  re  Rathman,  183  Fed.  913,  106  C.  C.  A. 
253,  and  the  cases  therein  exhaustively  reviewed.  Nor  is  it  a  case  of 
interfering  by  summary  proceeding  with  the  possession  of  specific 
personal  property  held  by  a  pledgee  or  other  party  claiming  adverse 
rights.  Such  were  the  cases  of  Louisville  Trust  Co.  v.  Comingor,  184 
U.  S.  18,  22  Sup.  Ct  293,  46  L.  Ed.  413;  Marshall  v.  Knox,  83  U.  S. 
(16  Wall.)  551,  21  L.  Ed.  481 ;  Wheaton  v.  Teleg.  Co.,  124  Fed.  61,  59 
C.  C.  A.  427;  Horn  v.  Railway  (C.  C.)  151  Fed.  626;  Bd.  of  Educa- 
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tion  V.  Leary,  236  Fed.  521,  149  C.  C.  A.  573.  But  it  is  a  case  that 
comes  within  well-established  principles. 

Property  in  the  hands  of  a  receiver  appointed  by  a  court  may  not 
be  interfered  with,  even  to  carry  out  private  agreements,  contracts  or 
trusts.  Wiswall  v.  Sampson,  14  How.  52,  66,  14  L.  Ed.  322;  In  re 
Tyler,  149  U.  S.  164,  181,  13  Sup.  Ct.  785,  37  L.  Ed.  689;  Hitz  v. 
Jenks,  185  U.  S.  155,  22  Sup.  Ct.  598,  46  L.  Ed.  851 ;  High  on  Receiv- 
ers (4th  Ed.)  §§  136,  138,  140.  Furthermore  a  court  which  is  admin- 
istering property  already  in  its  hands  through  a  receivership  may 
properly  draw  to  itself  all  disputes  as  to  liens  and  other  rights  upon 
or  pertaining  to  such  property.  Morgan's  Co.  v.  Railway,  137  U.  S. 
171,  11  Sup.  Ct.  61,  34  L.  Ed.  626;  Porter  v.  Sabin,  149  U.  S.  473, 
13  Sup.  Ct.  1008,  37  L.  Ed.  815;  Farmers'  Loan  &  Trust  Co.  v.  Rail- 
way, 177  U.  S.  51,  20  Sup.  Ct.  564,  44  L.  Ed.  667;  Wabash  Ry.  Co. 
v.  Adelbert  College,  208  U.  S.  38,  28  Sup.  Ct.  182,  52  L.  Ed.  379; 
Central  Trust  Co.  v.  Railway  (C.  C.)  57  Fed.  3 ;  Toledo,  etc.,  Ry.  Co. 
V.  Trust  Co.,  95  Fed.  497,  36  C.  C.  A.  155. 

This  is  a  case  where  the  court,  through  its  receiver,  having  taken 
possession  and  control  of  the  properties  of  the  railway  company,  saw 
the  trust  company  in  possession  of  certain  bonds  of  the  railway  com- 
pany, by  the  sale  of  which  the  res  in  the  hands  of  the  court  might  be 
interfered  with.  The  court  further  saw  that  those  bonds  did  not  ev- 
idence any  debt  owed  by  the  railway  company,  but  that  the  trust  com- 
pany had  a  valid  interest  in  the  bonds  only  as  evidence  of  its  right  to 
participate  in  the  mortgage  security  to  the  extent  of  a  certain  note 
held  by  it;  under  these  circumstances  in  order  to  prevent  sale  of 
the  bonds  which  might  wrongfully  increase  the  claims  against  the 
property  in  the  hands  of  the  receiver,  to  the  detriment  of  other  cred- 
itors, the  court  in  its  discretion  concluded  that  the  trust  company 
should  be  enjoined  from  making  such  sale,  without,  however,  deny- 
ing or  interfering  with  the  right  of  the  trust  company  to  participate  in 
the  security  under  the  mortgage. 

The  court  was  justified  in  its  conclusion,  and  the  order  appealed 
from  is  affirmed. 


(258  Fed.  355) 

COHN  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  22,  1919.) 
No.  169. 

1.  Indictment  and  Information  ^=»139 — Motion  to  Quash — ^Time  fob  Mak- 

ing. 

A  motion  to  quash  an  Indictment  on  the  ground  that  it  does  not  charge 
facts  sufficient  to  constitute  an  offense  may  be  made  at  any  time,  even 
after  verdict. 

2.  Receiving  Stolen  Goods  ^=»7(2) — Sufficiency  of  Indictment — Intent. 

An  indictment  under  Cr.  CJode,  §  48  (Comp.  St.  §  10215),  for  receiving 
property  stolen  from  the  United  States,  which  does  not  charge  that  the 
accused  received  or  retained  the  property  ''with  intent  to  convert  to  his 
own  use  or  gain,"  is  fatally  defective. 

^s>FoT  other  ctJteu  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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8.  GBDmrAX.  Law  #a»400(8),  480— Seoondabt  Evidbncs>-€opie8  of  ''OmoiAi. 
Doomanm.'' 

Docomenti  iMed  as  eyldenoe  in  a  naval  coart-martial,  and  required 
by  statute  to  be  transmitted  to  the  Navy  Department  and  there  kept  on 
file  for  two  years,  are  "official  documents"  while  so  kept,  and  under  Ck>mp. 
St  f  1494,  auth^ticated  copies  of  such  documents  are  admissible  in  evi- 
dence equally  with  the  originals,  and  unauthenticated  copies  are  inad- 
missible as  secondary  evidence. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Criminal  prosecution  by  the  United  States  against  Samuel  A.  Cohn. 
Judgment  of  conviction,  and  defendant  bring^s  error.    Reversed. 

Robert  H.  Elder,  of  New  York  City  (Charles  E.  Russell,  of  Brook- 
lyn, N.  Y.,  and  H.  Goldstein,  of  New  York  City,  of  counsel),  for  plain- 
tiff in  error. 

James  D.  Bell,  U.  S.  Atty.,  of  Brooklyn,  N.  Y.  (Vine  H.  Smith, 
Sp.  Asst.  U.  S.  Atty.,  of  New  York  City,  of  counsel). 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  The  defendant  below  has  been  tried  and 
convicted  under  an  indictment  the  substance  of  which  is  stated  in  the 
margin.^ 

The  court  refused  to  set  aside  the  verdict  and  sentenced  the  defend- 
ant to  imprisonment  in  the  federal  prison  at  Atlanta  for  a  year  and 
three  months. 

The  evidence  discloses  that  the  father  of  the  defendant,  at  the  time 
of  the  commission  of  the  offense  charged,  conducted  a  tailoring  shop 
in  Brooklyn,  and  that  the  defendant  was  in  charge  of  it  for  the  father. 

It  appears  that  the  custom  among  tailors  was,  when  cloth  of  the 
type  in  question  came  into  their  possession  to  be  made  up  into  uni- 
forms, before  cutting  into  it,  to  send  same  to  spongers  to  be  sponged. 
In  the  process  of  sponging,  if  the  spongers  found  any  defect  or  flaw  in 
the  cloth,  they  indicated  it  by  drawing  a  small  white  piece  of  cloth 
through  the  selvage  of  the  material  opposite  the  place  where  the  defect 
existed  and  notified  the  manufacturer  of  the  cloth  of  the  defect,  giving 
to  the  manufacturer,  at  the  same  time,  the  name  of  the  supposed  pur- 
chaser thereof  from  the  manufacturer.  Certain  cloth,  but  whether  it 
was  part  of  that  which  was  the  subject  of  controversy  on  this  trial  or 
not  was  not  developed,  was  sent  from  the  shop  of  the  accused's  father 

1  The  indictment  charges  that  the  defendant  ''did  unlawfully  receive  certain 
property  and  valuable  things,  to  wit,  about  180  yards  of  cloth  intended  to  be 
used  in  the  making  of  United  States  Navy  uniforms,  of  the  goods  and  property 
of  the  United  States,  which  said  180  yards  of  cloth  had  theretofore  been  em- 
bezzled, stolen,  and  purloined  by  another  to  the  grand  jurors  unknown,  and 
who  cannot  theretofore  be  more  definitely  stated  herein,  he,  the  said  Samuel 
A.  Cohn,  then  and  there  knowing  at  the  time  he  so  received  the  said  180  yards 
of  said  cloth  that  the  same  had  been  so  embezzled,  stolen,  and  purloined, 
against  the  peace  and  dignity  of  the  United  States  of  America,  and  contrary 
to  the  form  of  the  statute  of  the  said  United  States  in  such  case  made  and 
provided." 

^s>For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  lodezes 
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to  the  spongers  to  be  sponged.  They  found  some  defects  in  the  cloth 
and  notified  the  manufacturer  and  reported  the  name  of  Herman 
Cohn  as  that  of  the  original  purchaser  of  the  cloth.  The  manufacturers 
replied  that  they  had  sold  no  such  cloth  to  Cohn.  They  had  sold  cloth 
to  the  Navy  Department  and  they  took  the  matter  up  with  the  depart- 
ment. This  led  to  investigation,  and  the  laying  of  charges  to  the  effect 
that  one  A.  W.  Meade,  who  was  Chief  Yeoman  on  the  United  States 
Steamship  Arkansas,  had  stolen  various  quantities  of  navy  blue  cloth 
from  the  department  and  caused  same  to  be  delivered  at  the  shop  of 
Herman  Cohn,  and  which  defendant  was  accused  of  having  bought. 
Officers  made  a  visit  to  the  tailoring  shop  and  there  some  cloth,  which 
was  put  in  evidence,  was  found.  Conversations  were  had  with  the 
defendant,  some  letters  were  taken  out  of  the  business  files,  and  later 
were  used  as  evidence.  The  result  of  the  investigation  which  ensued 
was  the  indictment  and  conviction  of  the  defendant. 

The  first  question  to  be  considered  by  this  court  is  as  to  the  sufficien- 
cy of  the  indictment.  The  indictment  is  based  on  section  48  of  the 
Criminal  Code,  which  may  be  found  in  the  margin.* 

The  objection  alleged  against  the  indictment  is  that  it  does  not 
charge  in  the  words  of  the  Criminal  Code  that  the  defendant  received 
the  property  "with  intent  to  convert  to  his  own  use  or  gain."  This 
objection  was  not  raised  until  after  the  jury  was  impaneled  and  sworn. 
It  appears  that  after  the  jury  was  sworn  counsel  for  defense  moved 
that  the  United  States  Attorney  be  required  to  declare  of  record  under 
what  section  of  the  Criminal  Code  the  indictment  was  found  and  upon 
which  he  purposed  to  prosecute  the  defendant.    The  reply  was: 

"There  are  two  sections,  35  and  48,  and  we  have  proceeded  and  will  now 
proceed  under  48.** 

Thereupon  the  defendant's  counsel  moved  to  quash  the  indictment 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  under  section  48  of  the  federal  Penal  Code.  The  court  took 
the  objection  under  consideration  and  announced  on  the  next  morning 
that  he  had  examined  the  authorities  with  some  care  and  denied  the 
motion.  An  exception  was  duly  taken  and  the  matter  has  been  assign- 
ed as  error. 

[1]  A  motion  to  guash  ordinarily  must  be  made  before  arraignment 
or  plea ;  but,  if  an  mdictment  does  not  charge  facts  sufficient  to  con- 
stitute a  crime,  the  objection  may  be  raised  even  on  a  motion  in  arrest 
of  judgment,  the  defect  not  being  cured  by  verdict.    The  defect  al-' 
leged  in  this  case  is  one  of  substance.    The  suggestion  that  the  omis- 

2  "Sec.  48.  ReceMng,  etc.,  Stolen  PubUo  Property,— WhoeYer  shall  receive, 
conceal,  or  aid  in  concealing,  or  shall  have  or  retain  in  his  possession  with 
intent  to  convert  to  his  own  use  or  gain,  any  money,  property,  record,  voucher, 
or  valuable  thing  whatever,  of  the  moneys,  goods,  chattels,  records,  or  prop- 
erty of  the  United  States,  which  has  theretofore  been  embezzled,  stolen,  or 
purloined,  by  any  other  person,  knowing  the  same  to  have  been  so  embezzled, 
stolen,  or  purloined,  shall  be  fined  not  more  than  five  thousand  dollars,  or 
imprisoned  not  more  than  five  years,  or  both ;  and  such  person  may  be  tried 
either  before  or  after  the  conviction  of  the  principal  offender."  Act  March  8, 
1875,  c  144.  I  2,  18  Stat  479;  Act  March  4,  1909,  c  321,  |  48,  85  Stat.  1093 
'Comp.  St  I  10215). 
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sion  relates  to  a  matter  of  form  and  so  came  too  late  is  clearly  un- 
tenable. 

[2]  The  trial  judge  apparently  thought  that,  because  there  was  no 
comma  in  the  statute  between  the  phrase  "in  his  possession"  and  the 
phrase  "with  intent  to  convert,"  the  intent  clause  was  intended  to  mod- 
ify the  verbs  "have"  and  "retain"  only.  That  construction  of  the 
statute  doe^  not  conform  to  the  construction  which  appears  to  have 
been  placed  upon  it  by  the  Supreme  Court  in  Kirby  v.  United  States, 
174  U.  S.  47,  53,  19  Sup.  Ct.  574,  43  L.  Ed.  890.  In  that  case  it  was 
held  incumbent  upon  the  government  to  prove  beyond  a  reasonable 
doubt:  (1)  That  the  property  was  in  fact  stolen  from  the  United 
States;  (2)  that  the  defendant  received  or  retained  in  his  possession 
with  intent  to  convert  to  his  own  use  or  gain ;  (3)  that  he  received  or 
retained  it  with  knowledge  that  it  had  been  stolen  from  the  United 
States.  And  Mr.  Justice  Harlan,  who  wrote  the  opinion  of  the  court, 
said  that — 

**The  act  of  Congress  upon  which  the  present  Indictment  rests  makes  the  re- 
ceiving of  stolen  property  of  the  United  States  with  the  Intent  by  the  receiver 
to  convert  It  to  his  own  use  or  gain,  he  knowing  it  to  have  been  stolen,  a 
distinct,  substantive  felony." 

The  indictment  now  under  consideration  charges:  (1)  That  the 
property  was  stolen;  (2)  and  that  it  was  the  property  of  the  United 
States ;  (3)  that  the  defendant  unlawfully  received  it ;  (4)  that  defend- 
ant knew  at  the  time  he  received  it  that  it  had  been  stolen.  But  the 
allegation  that  defendant  received  or  retained  the  property  with  the  in- 
tent to  convert  to  his  own  use  or  gain  is  not  to  be  found.  And  we  are 
obliged  to  hold  upon  the  authority  of  Kirby  v.  United  States,  supra, 
that  the  failure  to  allege  that  defendant  received  it  "with  intent  to 
convert  to  his  own  use"  is  a  fatal  defect. 

[3]  While  there  must  be  a  reversal  on  the  ground  mentioned  and  we 
might  conclude  our  decision  at  this  point,  we  deem  it  important  to  state 
our  opinion  as  to  the  inadmissibility  of  certain  evidence  admitted  over 
objection  and  exception  in  order  that  a  repetition  of  the  error  may  be 
avoided  on  the  second  trial  if  one  takes  place.  It  appears  that  one  of 
the  pay  inspectors  of  the  United  States  Navy  visited  the  shop  prior  to 
defendant's  arrest  and  asked  to  see  his  correspondence.  This  the 
defendant  consented  to,  and  the  correspondence  was  produced.  Car- 
bon copies  of  letters  addressed  to  Meade,  the  Chief  Yeoman  of  the 
Arkansas,  were  found  which  the  defendant  stated  he  had  written. 
The  inspector  had  defendant  write  on  these  carbon  copies  that  they 
were  true  copies  of  the  originals.  There  were  also  found  original  let- 
ters written  by  Meade.  These  with  carbon  copies  of  the  replies  the 
inspector  took  away  with  him.  He  had  two  typewritten  copies  made 
of  them,  and  of  some  of  them  photographic  copies  were  made.  The 
originals  were  not  produced  at  the  trial,  neither  were  the  original  car- 
bon copies.  The  inspector  was  asked  what  became  of  the  file  of  cor- 
respondence which  he  had  taken  from  the  shop,  and  he  replied  that 
the  last  time  he  saw  them  they  were  in  evidence  in  the  court-martial 
case  (of  Meade)  in  the  Brooklyn  Navy  Yard.  He  was  asked  what  the 
naval  routine  would  be  with  respect  to  documents  used  in  a  court- 
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martial,  and  he  replied  that  they  would  be  filed  with  the  record  of  the 
court-martial  in  the  office  of  the  Judge  Advocate  General  of  the  Navy 
in  Washington,  as  a  part  of  the  records  of  the  United  States  govern- 
ment. The  inspector  having  identified  the  carbon  copies,  the  type- 
written copies  and  the  photographic  copies  which  he  had  made,  the 
government  offered  them  in  evidence.  The  defense  objected  on  the 
ground  that  they  were  not  originals,  were  incompetent,  and  not  the 
best  evidence.  Counsel  for  the  government  in  reply  offered  to  take 
the  stand  and  testify  that  the  papers  came  from  the  Judge  Advocate 
in  Washington,  but  counsel  for  the  defense  said  he  would  not  put  him 
to  that  trouble  and  that  the  quality  of  the  evidence  would  not  be  al- 
tered by  their  coming  from  the  Judge  Advocate's  office.  The  admis- 
sion that  the  originals  were  in  that  office  showed,  he  said,  that — 

"They  are  not  lost,  strayed,  or  stolen,  and  it  must  be  either  one  to  make  this 
secondary  evidence  in  the  case." 

No  evidence  had  been  introduced  to  show  that  the  files  had  been 
withdrawn  from  the  Judge  Advocate's  office,  or  that  it  was  impossible 
or  even  difficult  to  produce  the  originals,  or  that  a  request  had  been 
made  upon  any  one  to  produce  them.  And  there  was  no  evidence  that 
the  typewritten  and  photographic  copies  were  accurate  reproductions 
of  the  originals.  That  photographic  copies  may  be  received  in  evi- 
dence under  some  circumstances  is  no  doubt  the  law. 

In  Wigmore  on  Evidence,  vol.  1,  §  797,  that  writer  considers  the 
question  whether  photographic  copies  may  be  used  at  all  for  the  pur- 
pose of  identifying  handwriting,  and  states  that  a  photograph  of  a 
writing  may  be  made  to  falsify  like  other  photographs  and  like  other 
kinds  of  testimony,  so  that  especial  care  should  be  taken  to  secure 
positive  testimony  as  to  the  accuracy  of  reproduction,  and  he  also 
states  that  it  is  generally  conceded  that  a  photographic  copy  of  hand- 
writing may  be  used  instead  of  the  original;  that  if  the  original  is 
obtainable  a  photograph  is  inadmissible:  and  if  the  original  is  not 
obtainable  a  copy  may  be  used.  In  the  present  case,  the  photographic 
copies  were  admissible  in  evidence  only  after  it  had  been  shown  that 
they  were  accurate  reproductions  of  the  originals,  and  the  absence 
of  the  originals  had  been  satisfactorily  accounted  for. 

The  best  evidence  rule,  of  course,  does  not  mean  that  secondary  ev- 
idence cannot  be  received  if  the  original  is  in  existence.  The  rule 
simply  requires  that  the  best  evidence  that  the  nature  of  the  case  is 
susceptible  of  must  be  produced.  The  rule  has  its  origin  in  a  suspicion 
of  fraud.  If  there  is  better  evidence  of  the  fact  which  is  withheld, 
the  presumption  is  that  the  party  has  some  sinister  motive  for  not 
producing  it.  But  as  the  Supreme  Court  declared  in  United  States  v. 
Reybum,  6  Pet.  352,  366  (8  L.  Ed.  424) : 

"Rules  of  evidence  are  adopted  for  practical  purposes  in  the  administra- 
tion of  justice,  and  must  be  so  applied  as  to  promote  the  ends  for  which 
they  are  designed." 

In  that  case  it  was  charged  in  the  indictment  that  the  defendant  had 
"issued"  a  commission  for  a  certain  vessel  that  it  might  commit  hos- 
tilities against  Brazil  with  which  country  the  United  States  was  at 
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peace.  A  witness  was  asked  whether  he  had  seen  the  commission. 
It  was  objected  that  no  evidence  as  to  the  character  or  contents  of 
the  commission  could  be  received  because  the  United  States  had  not 
produced  the  commission  and  had  not  obtained  a  copy  of  it  from  the 
archives  at  Buenos  Ayres,  nor  shown  that  the  government  had  made 
any  effort  to  obtain  a  copy.  The  court  held  that,  when  the  nonpro- 
duction  of  the  written  instrument  is  satisfactorily  accoimted  for,  sec- 
ondary evidence  of  its  existence  and  contents  may  be  shown;  the 
rule  being  applicable  to  criminal  as  well  as  civil  suits.  And  the  court 
went  on  to  say  that — 

"If  it  should  be  admitted  that  a  record  Is  there  [at  Buenos  Ayres]  to  be 
found  of  this  Instrument,  and  that  on  application  a  copy  of  it  might  have 
been  procured,  it  would  be  carrying  the  role  to  pretty  extravagant  lengths  to 
require  the  application  to  be  made." 

In  the  pending  case  this  court  takes  judicial  notice  of  the  acts  of 
Congress  and  of  the  fact  that  articles  for  the  government  of  the  Navy 
require  the  proceedings  of  summary  courts-martial  to  be  transmitted 
to  the  Navy  Department  "where  they  shall  be  kept  on  file  for  a  period 
of  two  years  from  date  of  trial,  after  which  time  they  may  be  destroy- 
ed in  the  discretion  of  the  Secretary  of  the  Navy."  U.  S.  Comp.  St. 
1916,  Ann.  vol.  4,  §  3002.  The  provision  requiring  the  record  to  be 
kept  on  file  for  a  period  of  two  years,  etc.,  was  added  to  the  law  by  an 
amendment  by  Act  February  16,  1909,  c.  131,  §  14,  35  Stat.  622.  In 
the  view  we  take  of  this  case,  we  do  not  find  it  necessary  to  decide 
whether  a  trial  court  has  the  right  to  compel  by  a  subpoena  duces 
tecum  the  production  in  any  part  of  the  United  States  of  any  document 
or  paper  which  an  act  of  Congress  says  shall  be  kept  on  file  in  one  of 
the  departments  at  Washington.  If  the  department  is  compelled  to 
produce  it  in  court  in  New  York  or  San  Francisco,  it  certainly  is  not 
kept  on  the  files  of  the  department  during  the  time  required  for  its 
production  and  return.  But  however  that  may  be,  there  can  be  no  doubt 
that  if  the  departments  at  Washiiigton  can  be  compelled  to  produce 
in  any  part  of  the  country  the  originals  of  any  documents  or  papers 
they  may  have  on  file,  the  greatest  embarrassment  and  confusion  to 
the  department  would  be  the  cohsequence  of  such  a  decision.  And  at 
the  same  time  a  great  and  unnecessary  financial  burden  might  be  im- 
posed upon  the  litigants.  We  may  say  in  this  case,  as  was  ,said  in  the 
Reybum  Case,  supra,  that  to  say  that  the  court,  even  if  it  possessed 
the  power  to  compel  the  production  of  the  originals,  should  be  re- 
quired to  exercise  it  under  the  best  evidence  rule,  would  be  to  carry 
the  rule  to  pretty  extravagant  lengths. 

In  Leathers  v.  Salvor  Wrecking  Co.,  15  Fed.  Cas.  116,  No.  8,164 
(1875),  Mr.  Justice  Bradley,  of  the  Supreme  Court,- sitting  in  the  Cir- 
cuit Court  for  the  Second  District  of  Mississippi  held  that  photographic 
copies  of  public  documents  on  file  in  the  War  Department  at  Washing- 
ton were  properly  received  in  evidence ;  their  genuineness  having  been 
authenticated  in  the  usual  way.  The  case  was  in  admiralty,  a  libd  hav- 
ing been  filed  to  recover  damages  for  wrecking  a  steamboat  which  the 
defense  claimed  had  been  sunk  while  in  the  service  of  the  Confederate 
States  and  which  on  the  surrender  of  the  Confederate  forces  was  said 
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to  have  become  the  property  of  the  United  States.    Mr.  Justice  Brad- 
ley, citing  no  cases,  said: 

"It  is  objected  by  tbe  counsel  for  the  Ubelant  that  the  documentary  evidence 
in  question  is  not  properly  authenticated.  We  think  it  is  sufficiently  authenti- 
cated to  make  it  competent.  The  original  papers  are  on  file  in  the  War  De- 
partment, and  cannot,  without  public  detriment  and  inconvenience,  be  re- 
moved. Photographic  copies  are  the  best  evidence  that  the  case  admits  of» 
The  wonderful  art  by  which  they  are  reproduced  gives  us,  as  we  may  say, 
duplicate  originals ;  and  in  the  case  of  public  records  or  documents  properly 
deposited  in  the  public  archives  of  the  country,  and  which  the  public  interest 
requires  should  be  there  kept  and  preserved,  no  better  evidence  of  their  char- 
acter and  authenticity  can  be  had  than  such  a  reproduction  of  them  by  the 
operation  of  natural  agencies,  and  an  authentication  of  their  genuineness  in 
the  usual  way,  by  proof  of  handwriting.  We  think  the  evld^ice  entirely 
competent  and  entirely  conclusive." 

Congress  has  provided  that — 

'*Ck>pies  of  any  books,  records,  papers,  or  documents  in  any  of  the  Execu- 
tive Departments,  authenticated  under  the  seals  of  such  departments,  respec- 
tively, shall  be  admitted  in  evidence  equally  with  the  originals  thereof."  U. 
8.  Compiled  Statutes  1916,  Ann.,  vol.  8,  |  1494. 

Congress  began  to  legislate  on  this  subject  at  the  very  beginning  of 
the  government,  the  first  act  being  passed  in  1789,  when  it  was  pro- 
vided that  all  copies  of  records  and  papers  in  the  office  of  the  De- 
partment of  State  should  be  evidence  equally  as  the  original  record  or 
paper.  Act  Sept.  15,  1789,  c.  14,  §  5,  1  Stat.  69  (Comp.  St.  §  1494). 
In  1797  a  similar  statute  was  passed  in  respect  to  records  and  papers 
in  the  Treasury  Department.  Act  March  3,  1797,  c.  20,  1  Stat.  512. 
And  from  time  to  time  similar  statutes  were  passed  respecting  records 
and  papers  in  all  the  different  departments.  In  Block  v.  United  States, 
7  Ct.  CI.  406,  413,  the  statutory  provision  above  referred  to  was  con- 
sidered, and  the  court  declared  that — 

'•The  words  'documents  and  papers,*  used  in  the  several  acts  of  Ck)ngre8s, 
cannot  be  held  to  mean  every  document  or  paper  on  file  in  the  Department,, 
but  such  only  as  were  made  by  an  officer  or  agent  of  the  government  in  the 
course  of  the  discharge  of  his  official  duty.  Any  other  rule  of  interpretation 
would  defeat  the  reason  on  which  aU  public  writings  are  admissible  as  evi- 
dence, i.  e.,  that  they  have  been  made  by  authorized  and  accredited  agents, 
appointed  for  the  purpose,  and  that  the  subject-matter  of  such  writings  is  of  a 
public  nature. 

"Official  documents,  duly  certified,  need  no  further  proof;  but  other  docu- 
ments, so  certified,  do  not,  by  the  mere  fact  of  certification,  become  so  au- 
thenticated as  to  entitle  them  to  be  received  as  evidence  if  they  are  objected 
to;  but  the  originals  must  be  produced  and  proved  according  to  the  course 
of  the  common  law." 

But  if  the  "originals"  above  referred  to  happen  themselves  to  be  on 
file  in  one  of  the  departments,  there  must  be  power  in  the  courts  to  com- 
pel their  production  when  needed  in  ♦a  judicial  proceeding,  or  else 
transcripts  or  copies  of  them  certified  under  the  seal  of  the  department 
must  be  admissible  in  evidence.  And  if  the  statute  applies  only  to 
such  writings  as  "were  made  by  an  officer  or  agent  of  the  government 
in  the  course  of  the  discharge  of  his  official  duty,"  then,  of  course,  it 
has  no  application  to  letters  by  this  defendant  to  the  Chief  Yeoman 
of  the  battleship  Arkansas,  although  it  would  extend  to  any  letters 
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written  by  the  latter  to  the  defendant  or  to  the  defendant's  father. 
We  are  not  inclined  to  put  so  narrow  a  construction  upon  the  stat- 
ute, and  we  can  see  no  substantial  reason  for  thinking  that  copies  of 
such  letters  as  are  on  file  in  the  record  of  the  proceedings  of  the  court- 
martial,  and  which  are  authenticated  by  the  Department  of  the  Navy 
as  provided  in  the  act,  may  not  be  introduced  in  evidence  at  the  trial 
of  the  defendant.  The  statute  authorizes  the  introduction  in  evidence 
of  copies  of  any  documents  or  papers  which  are  required  by  law  to 
be  kept  on  file  in  the  departments,  provided  such  copies  are  authen- 
ticated under  the  seal  of  the  department  in  which  the  document  is 
kept.  It  is  the  opinion  of  the  majority  of  this  court  that  the  statute 
was  intended  to  apply  at  least  to  any  document  or  paper  which  is 
by  law  required  to  be  filed  and  kept  on  file  in  any  of  the  Executive 
Departments  of  the  government.  A  document  or  paper  which  is  re- 
quired to  be  so  filed  and  kept  on  file  is  in  the  opinion  of  the  majority 
of  the  court  an  official  document  as  much  so  as  one  which  is  written 
or  published  by  an  officer  in  his  official  character  or  in  the  performance 
of  an  official  duty.  The  word  "official"  is  defined  in  the  New  Standard 
Dictionary  as  follows : 

"1.  Of  or  pertaining  to  an  ofllce  or  public  trust;   as  official  duties. 
"2.  Derived  from  the  proper  office  or  officer,  or  from  the  proper  authority; 
authoritative;  as,  an  official  report.'* 

A  paper  which  must  be  kept  on  file  in  a  designated  office  and  which 
cannot  be  removed  therefrom,  pertains  to  that  office,  and  so  becomes 
official.  And  we  are  unable  to  see  why  the  statute  is  not  as  applicable 
to  that  class  of  official  papers  as  well  as  to  the  other  class.  The  one 
class  is  as  much  within  the  letter  of  the  statute  as  is  the  other,  and  it 
is  also  as  much  within  the  reason  and  the  spirit  of  the  statute. 

The  introduction  in  evidence  of  copies  of  letters  on  file  in  the  De- 
partment of  the  Navy  at  Washington,  and  which  are  required  by  law 
to  be  kept  there,  and  which  were  not  authenticated  under  the  seal  of 
the  department,  was  error.  Copies  so  authenticated  would  have  been 
as  admissible  as  the  originals;  copies  not  so  authenticated  were  not 
as  admissible  as  the  originals. 

In  what  has  been  said  we  are  not  to  be  understood  as  intending  to  lay 
down  the  proposition  that  copies  of  official  papers  on  file  in  an  Exec- 
utive Department  can  be  received  in  evidence  only  when  they  are  au- 
thenticated under  the  seal  of  the  department.  It  is  not  our  understand- 
ing that  the  provision  of  the  statute  under  consideration  was  intended 
to  be  exclusive.  But  if  copies  not  authenticated  as  provided  in  the 
statute  are  to  be  introduced  in  evidence,  it  is  certainly  necessary  that 
a  proper  foundation  for  their  admission  should  be  laid,  having  in  mind 
the  general  rule  that  no  evidence  shall  be  received  which  presupposes 
that  the  party  who  offers  it  can  obtain  better  evidence. 

Judgment  reversed. 
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<258  Fed.  363) 

AGENCY  OF  CANADIAN  CAR  &  FOUNDRY  CO.,  Limited,  et  aL  v. 
AMERICAN  CAN  CO. 

(Circuit  Court  of  Appeals.    Second  Circuit    April  21, 1919.) 

No.  148. 

1.  Ambassadors  and  Consuls  ^=»51^,  New,  vol.  8A  Key-No.  Series— Authob- 

iTT  OF  Government  Rephesentative&— Change  of  Government. 

The  Russian  Supply  Committee  In  America,  created  in  1915  to  have 
charge  of  the  purchase  of  supplies  and  munitions  for  the  Russian  govern- 
ment, certified  In  1917  by  the  recognized  Russian  ambassador  to  have 
power  to  act  In  that  behalf,  held  to  have  authority  to  make  a  settlement 
of  contracts  relating  to  purchase  of  munitions. 

2.  Constitutional  Law  ^=»68(1) — Recognition  of  Foreign  Government. 

Who  Is  the  sovereign  de  Jure  or  de  facto  of  a  country  Is  a  question 
for  the  political  department  of  the  government,  and  the  decision  by  that 
department  in  this  country  Is  conclusive  upon  the  courts. 

3.  International  Law  ^=»9 — Effect  of  Cb:ange  of  Government. 

The  rights  and  liabilities  of  a  state  are  not  affected  by  a  change  In  the 
form  or  the  personnel  of  its  government,  however  accomplished. 

4.  Interest  ^=»37(1) — Rate— Contract  Fixing  Rate  "to  Date  of  Payment." 

An  agreement  to  pay  Interest  at  a  specified  rate  "to  the  date  of  jmy- 
ment  of  the  amount"  means  to  the  date  of  actual  payment,  and  not  to 
the  date  when  payment  should  have  been  made,  and  the  contract  rate 
governs  to  the  date  of  entry  of  judgment  or  decree  in  equity  for  the 
amount 

5.  Interest  ^=s>46(1) — ^Right  to  Interest— Money  Wrongfully  Withheld. 

Where  different  claimants  to  an  admitted  Indebtedness  of  defendant 
made  a  valid  settlement  of  their  differences,  fixing  the  part  due  each, 
which  settlement  defendant  refused  to  recognize,  in  the  absence  of  any 
agreement  respecting  Interest,  defendant  held  chargeable  with  Interest 
at  the  legal  rate  from  the  date  of  demand  after  the  settlement. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  Agency  of  Canadian  Car  &  Foundry  Company 
Limited,  and  the  Recording  &  Computing  Machines  Company,  against 
the  American  Can  Company.  Decree  for  complainants,  and  defend- 
ant appeals.    Modified. 

For  opinion  below,  see  253  Fed.  152. 

This  cause  comes  here  on  appeal  from  a  decree  entered  in  the  United  States 
District  Court  for  the  Southern  District  of  New  York,  on  August  14,  1918. 
The  Agency  of  Canadian  Car  &  Foundry  Company,  Limited,  hereinafter  call- 
ed the  "Agency  Company,*'  is  a  corporation  organized  under  the  laws  of  the 
state  of  New  York,  and  is  a  citizen  of  that  state,  having  its  principal  place 
of  business  in  the  city  of  New  York.  The  Recording  &  Computing  Machine 
Company,  hereinafter  called  the  "Recording  Company,"  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Ohio,  and  is  a  citizen  of  that  state, 
having  its  principal  place  of  business  in  the  dty  of  Dayton,  in  that  state. 
The  American  Can  Company  is  a  corporation  organized  under  the  laws  of 
the  state  of  New  Jersey,  and  is  a  citizen  of  that  state,  having  its  principal 
place  of  business  in  the  city  of  New  York.  The  Canadian  Car  &  Foundry 
Company,  Limited,  hereinafter  referred  to  as  the  "Canadian  Company*'  is  a 
corporation  under  th^  laws  of  the  Dominion  of  Canada. 

On  respectively,  February  27,  1915,  and  March  8,  1915,  two  contracts  were 
entered  into  at  Petrograd,  Russia,  between  the  Chief  Artillery  Board  of  the 

^S9For  other  caces  see  eame  topic  A  KB7-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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Russian  government  and  the  Canadian  Company.  The  first  contract  was  tor 
2,500,000  high  explosive  shells  and  500.000  shrapnel  shells.  The  second  con- 
tract was  for  2,000.000  shrapnel  shells.  The  2,500,000  shrapnel  sh^ls  so 
contracted  for  required  2,500,000  time  fuses.  This  caused  the  Canadian  Com- 
pany In  March,  1915,  to  enter  Into  a  contract  with  the  Recording  Company, 
in  which  the  latter  company  agreed  to  manufacture  for  the  former  company 
2,500,000  time  fuses.  In  pursuance  of  these  contracts  the  Russian  govern- 
ment, through  Its  attorney,  advanced  to  the  Canadian  Company  between 
April  20,  1915,  and  November  8,  1915.  $9,904,997. 

In  October,  1915,  there  was  organized  the  Russian  Supply  Committee  in 
America,  which  took  charge  on  behalf  of  the  Russian  government  of  all  mat- 
ters arising  out  of  the  contracts;  and  between  November  22,  1915,  and  Janu- 
ary 5,  1917,  the  attorney  for  this  Committee,  acting  under  Its  Instructions, 
turned  over  to  the  Canadian  Company,  on  account  of  the  purchase  price  stip- 
ulated In  the  contracts,  various  amounts  aggregating  $64,000,000,  whldi  with 
the  advances  made  prior  to  November  22,  1915,  aggregated  $74,000,000.  On 
March  8,  1916,  the  contract  of  February  27,  1915,  and  the  contract  of  March 
8,  1915,  were  amended,  and  as  amended  were  assigned  with  the  consent  of  the 
Russian  government  to  the  Agency  Company.  After  March  8,  1916,  the  per- 
formance of  the  contracts  was  carried  on  exclusively  by  the  Agency  Company. 

Under  date  of  August  23,  1916,  an  agreement  was  made  between  the  Re- 
cording Company  and  the  defendant  for  the  manufacture  by  the  Recording 
Company  of  1,250,000  **22-second  Russian  combination  fuses."  Under  date  of 
October  31,  1916,  an  agreement  was  made  between  the  Agency  Company,  the 
Recording  Company,  and  the  defendant,  whereby  the  Agency  Company  waiv- 
ed any  claim  or  lien  which  It  had  upon  the  time  fuses  manufactured  by  the 
Recording  Company  for  the  defendant  under  the  contract  of  August  23,  1916, 
In  the  contract  of  October  31,  1916,  the  defendant  agreed  to  pay  to  the  Agoi- 
cy  Company  $1  of  the  purchase  price  of  each  fuse  delivered  "until  all  sums 
which  may  now  or  hereafter  be  due  from  and  payable"  by  the  Recording 
Company  to  the  Agency  Company  should  be  adjusted  or  otherwise  satisfied. 
This  agreement  Is  one  of  especial  Importance  In  this  case.  The  Ag^icy  Com- 
pany claimed  that  as  a  result  of  the  dealings  between  the  Recording  Com- 
pany and  Itself  the  latter  was  Indebted  to  It  In  a  large  amount,  and  under 
date  of  November  17,  1916,  what  Is  known  as  the  "Arbitration  Agreement" 
was  entered  Into  between  tiiese  two  companies.  They  therein  agr^d  to  ad- 
just and  settle  all  accounts  and  claims  arising  under  the  agreement  betweoi 
them. 

On  January  2,  1917,  the  Agency  Company  assigned,  among  other  things,  to 
the  Chief  Artillery  Board  of  the  Imperial  Russian  government,  whldi  was  re- 
ferred to  In  the  assignment  as  "the  government,"  "all  debts,  accounts,  and 
sums  of  money  now  due  and  owing,  or  accruing  due  from  the  manufacturer 
to  the  Agency  Company  up  to,  but  not  In  excess  of,"  $2,352,315.63.  The  agree- 
ment also  assigned  to  the  (Russian)  government  the  agreement  of  October 
31,  1916,  "with  full  right  and  authority  on  the  part  of  the  government  to 
receive  from  the  American  Can  Company  all  sums  of  money  payable  to  the 
Agency  Company  under  the  terms  of  said  agreement"  And  the  agreement 
expressly  provided  that  the  government  would  pay  to  the  Agency  Company 
"the  aggregate  amount  of  the  sum  or  sums  that  may  now  be  due  or  here- 
after ascertained  to  be  due  or  accruing  due  from  the  manufacturer  to  the 
Agency  Company,  under  the  terms  of  said  agreements  first  above  referred 
to,  and  to  make  such  payments  to  the  Agency  Company  as  and  when  sacb 
sums  respectively  are  ascertained,  or  are  admitted  by  the  manufacturer  to  be 
due  or  accruing  due:  Provided,  however,  that  the  government  shall  not  be 
liable  to  pay  any  sum  or  sums  due  or  accruing  due  from  said  the  Recording  & 
Computing  Machines  Company  In  excess  of  the  aggregate  amount  of  two  mil- 
lion Jihree  hundred  and  fifty-two  thousand  three  hundred  and  fifteen  dollars 
and  sixty-three  cents  ($2,352,315.63),  and  that  for  any  sum  or  simis  due  or  here- 
after accruing  due  from  the  manufacturer  to  the  Agency  Company,  in  excess 
of  the  amount  paid  by  the  government  In  respect  thereof,  the  Agency  Com- 
pany shall  retain  its  rights  to  receive  payment  for  the  same  from  the  n^ana- 
facturer  and  the  said  Ohmer:  And  provided,  also,  that  the  rights  of  the 
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Agency  Company  to  issue  execution  on  any  judgment  recovered  by  It  against 
the  manufacturer  and/or  the  said  Ohmer  in  respect  of  the  same  shall  not  be 
exercised  by  the  Agency  Company  until  after  the  government  has  been  re- 
imbursed by  the  manufacturer  and  the  said  Ohmer  for  any  and  all  sums  paid 
and  or  credited  to  the  Agency  Company  hereunder,  nor  until  all  contracts 
which  the  manufacturer  now  has  or  may  hereafter  have  for  the  manufacture 
•of  Russian  time  fuses  have  been  completed  by  the  Recording  &  Computing 
Machines  Company." 

On  January  11, 1917,  the  Recording  Company  agreed  with  the  Russian  gov- 
-emment  that  each  firm  or  corporation  having  a  contract  with  it  for  time 
fuses  (Indudlng  thereby  the  defendant)  should  deduct  $1  from  the  purchase 
price  of  each  fuse  and  pay  the  same  to  the  government  until  payment  should 
be  made  In  full  of  the  amount  which  the  government  was  required  to  pay  to 
the  Agency  Company  under  the  agreement  referred  to  In  the  preceding  para- 
graph. On  September  14,  1917,  the  defendant  by  letter  acknowledged  that  It 
held  $1,500,000  (or  $1  per  fuse  upon  the  fuses  manufactured  for  It)  for  ac- 
count of  the  Agency  Company  or  the  Imperial  Russian  government  as  their 
interests  might  appear,  and  It  agreed  to  retain  the  same  **untll  such  time  as 
there  shall  have  been  made  a  final  settlement  and  jadjustment  of  accounts'' 
between  the  parties  Interested,  to  wit,  the  Recording  Company,  the  Agency 
Company,  the  Imperial  Russian  government,  and  the  defendant,  "or  until 
their  Interests  shall  be  finally  determined  by  law."  The  agreement  of  Sep- 
tember 14,  1917,  also  contained  an  Important  agreement  as  to  the  payment  of 
Interest,  to  which  more  specific  reference  is  made  in  the  court's  opinion. 

On  December  18,  1917,  an  agreement  was  made  between  the  Agency  Com- 
pany, the  Recording  Company,  and  the  Russian  government  acting  through 
Gen.  Khrabroff,  the  president  of  the  Russian  Supply  Committee  In  America, 
which  It  Is  claimed  was  a  complete  and  final  settlement,  adjusting  and  de- 
termining all  matters  of  account  Including  the  amount  due  from  the  Record- 
ing Company  to  the  Agency  Company;  and  on  that  day  the  Recording  and 
Agency  Companies  by  a  separate  Instrument  stated  and  adjusted  their  ac- 
counts, and  the  Recording  Company  conveyed  to  the  Agency  Company  an  In- 
terest, constituting  a  prior  claim,  to  the  extent  of  $713,176.07  In  the  fund  of 
$1,500,000  held  by  the  defendant;  and  on  the  same  day  last  above  named  the 
Russian  government  assigned  to  the  Agency  Company  and  to  the  Recording 
Company  all  Its  right,  title,  and  Interest  either  in  law  or  In  equity  in  and  to 
the  sum  of  $1,500,000,  and  such  Interest  as  may  be  payable  thereon,  held  by 
defendant.  In  such  proportion  that  the  Agency  Company  "shall  have  and  en- 
joy the  sum  of  $713,176.07  out  of  said  moneys  and  the  Recording  Company 
shall  have  and  enjoy  the  balance  of  $786,823.93  of  said  moneys  and  such 
Interest  as  may  be  payable  upon  said  moneys  to  be  divided  equally  between 
said  companies." 

This  suit  Is  brought  to  compel  the  defendant  to  pay  to  the  plalntifl!s  the 
moneys  which  they  claim  are  improperly  withheld  from  them  by  the  defend- 
ant. The  defendant  admits  that  It  is  Indebted  In  the  amount  of  $1,500,000, 
and  declares  that  It  has  been  ready  and  willing  to  pay  the  same  as  soon  as 
payment  thereof  would  relieve  It  from  possible  liability  to  pay  the  same 
again  in  whole  or  In  part  to  some  other  claimant  or  claimants.  The  defend- 
4int  denies  that  the  governments  referred  to  In  the  various  averments  of  said 
hill  of  complaint  as  **the  Russian  government"  were  the  same  governments; 
and  It  declares  that  It  Is  without  knowledge  whether  any  rights  or  property 
alleged  In  said  bill  of  complaint  to  have  been  acquired  or  vested  In  any  Rus- 
sian government  have  been  acquired  or  vested  in  any  other  or  subsequent 
Russian  government  In  said  bill  of  complaint  mentioned,  or  ifi  the  complain- 
ants, or  either  of  them,  or  whether  any  person,  natural  or  corporate,  or  per- 
sons or  body  of  persons,  referred  to  In  said  bill  of  complaint  or  in  any  exhibit 
thereto  as  acting  or  purporting  to  act  on  behalf  of  any  Imperial  Rmwlan 
government  or  any  other  Russian  government  had  authority  or  power  tc;  so 
act    The  court  bdow  has  entered  a  decree  In  favor  of  complainants. 

Simpson,  Thatcher  &  Bartlett,  of  New  York  City  (Graham  Sum- 
mer, of  New  York  City,  of  counsel),  for  appellant. 
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T.  Ludlow  Chrystie,  of  New  York  City  (Arnold  Wainwright,  K. 
C,  of  Montreal,  Can.,  and  Francis  K.  Raynor,  of  New  York  City,  of 
counsel),  for  appellee  Agency  of  Canadian  Car  &  Foundry  Co.,  Lim- 
ited. 

Walter  C.  Noyes,  of  New  York  City  (H.  A.  Toulmin  and  H.  A. 
Toulmin,  Jr.,  both  of  Dayton,  Ohio,  of  counsel),  for  appellee  Record- 
ing &  Computing  Machine  Co. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  above  facts).  This  is  a 
suit  in  equity  brought  for  the  recovery  of  $1,500,000  with  interest. 
The  general  rule  of  course  is  that,  where  the  cause  of  action  is  for 
the  payment  of  a  sum  of  money  merely,  there  is  no  reason  why  a  court 
of  equity  should  be  resorted  to.  Raton  Waterworks  Co.  v.  Raton, 
174  U.  S.  360,  19  Sup.  Ct.  719,  43  L.  Ed.  1005.  An  action  at  law  is 
regarded  as  the  appropriate  remedy  in  such  cases;  the  remedy  at 
law  being  full,  adequate,  and  complete.  The  Judicial  Code  (Act  March 
3,  1911,  c.  231,  36  Stat.  1163)  in  section  267  (Comp.  St.  §  1244) 
expressly  declares  that  suits  in  equity  shall  not  he  sustained  in  any 
court  of  the  United  States  in  any  case  where  a  plain,  adequate,  and 
complete  remedy  may  be  had  at  law.  The  bill  of  complaint  in  this 
case,  however,  alleges  that  the  plaintiffs  have  no  adequate  remedy  at 
law  and  that  the  fund  which  they  seek  to  recover  is  held  by  the  de- 
fendant in  trust.  Whether  there  is  or  ever  has  been  a  specific  trust 
res,  or  anything  more  than  an  ordinary  indebtedness,  payment  of 
which  the  plaintiffs  might  have  obtained  in  an  action  at  law,  and 
whether  such  an  action  would  have  been  fully  adequate,  has  not  been 
raised  by  motion  or  answer,  or  on  the  argument.  We  observe,  how- 
ever, that  counsel  for  defendant  states  in  his  brief  as  a  fact  that 
"there  is  no  fund  in  a  proper  sense ;  there  is  merely  an  indebtedness 
of  $1,500,000  owing  by  the  defendant."  Although  an  appellate  court 
may,  and  not  infrequently  does,  sua  sponte,  take  the  objection  and 
dismiss  the  bill  (Southern  Pacific  R.  R.  Co.  v.  United  States,  200  U. 
S.  341,  26  Sup.  Ct.  296,  50  L.  Ed.  507),  it  will  not  in  all  cases  pur- 
sue that  course.  We  see  no  reason  why  in  the  present  situation  we 
should  enter  upon  that  inquiry,  but  we  will  assume  that,  if  the  plain- 
tiffs are  entitled  to  the  money  for  which  they  have  filed  their  bill, 
they  may  maintain  their  suit  in  a  court  of  equity. 

We  may,  however,  add  that  the  complainants  derive  through  an  as- 
signment, and  that  the  assignee  of  a  chose  in  action  under  the  deci- 
sions of  the  Supreme  Court  caijnot  proceed  in  equity  merely  on  the 
ground  that  his  interest  is  an  equitable  one,  but  must  proceed  at  law. 
New  York  Guaranty  Co.  v.  Memphis  Water  Co.,  107  U.  S.  205,  2 
Sup.  Ct.  279,  27  L.  Ed.  484;  Hayward  v.  Andrews,  106  U.  S.  672,  1 
Sup.  Ct.  544,  27  L.  Ed.  271.  We  are  not  unaware  that,  where  a  part 
only  of  a  chose  in  action  has  been  assigned,  the  assignee  has  been 
allowed  to  sue  in  equity,  upon  the  theory  that  courts  of  law  would 
not  recognize  the  right  to  split  up  a  single  cause  of  action  into  many 
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actions  without  the  assent  of  his  debtor,  since  it  might  subject  him 
to  many  embarrassments  not  contemplated  in  the  original  contract. 
Mandeville  v.  Welch,  5  Wheat.  277,  5  L.  Ed.  87.  But  even  in  case 
of  partial  assignments  it  is  not  necessary  to  sue  in  equity  if  the  debtor 
consents  to  the  assignment.  5  C.  J.  1000.  In  this  case  the  whole 
interest  was  assigned  by  the  same  instrument  to  two  assignees,  al- 
though in  unequal  shares,  and  these  two  assignees  are  the  complain- 
ants, and  the  whole  chose,  and  not  a  part  of  it,  is  the  subject-matter 
involved.  If  there  are  equitable  grounds  why  the  assignees  should  not 
have  proceeded  at  law,  they  do  not  suggest  themselves.  The  defense 
has  not  interposed  objections,  and  none  were  made  by  the  District 
Judge,  and  under  the  circumstances  we  are  not  now  inclined  to  dis- 
pose of  the  case  otherwise  than  upon  the  merits. 

[1]  We  start  with  the  proposition  that  there  is  conceded  to  be 
$1,500,000  in  the  possession  of  the  defendant  which  it  is  not  entitled 
to  withhold,  provided  the  Russian  government  has  through  its  proper 
officials  eflfectively  transferred  and  assigned  all  the  right,  title,  and 
interest  it  may  at  any  time  have  had  therein  to  the  plaintiffs  in  this 
suit,  so  that  upon  payment  being  made  to  the  plaintiffs  in  the  pro- 
portions to  which  they  may  be  respectively  entitled  the  defendant  can 
be  compelled  to  pay  twice,  because  some  Russian  government  at  some 
time  in  the  future  may  repudiate  the  action  taken  by  those  who  signed 
the  agreement  of  December  18,  1917,  and  deny  their  authority  to  act 
as  the  official  representatives  of  Russia.  We  also  find  that  this  fund 
belongs  to  the  complainants  in  the  following  proportions:  $713,176.07 
to  the  Agency  Company;  $786,823.93  to  the  Recording  Company. 
What  interest,  if  any,  on  these  respective  sums  the  complainants  may 
be  entitled  to  will  be  considered  in  a  subsequent  part  of  the  opinion. 

We  come,  then,  to  consider  first  whether  the  Russian  government 
has  surrendered  effectively  any  interest  it  may  have  had  in  the  $1,500,- 
000  owing  by  the  defendant;  and  it  is  to  be  observed  in  respect  to 
this  phase  of  the  case  that  the  agreement  of  December  18,  1917,  by 
which  the  Russian  government  is  said  to  have  transferred  to  com- 
plainants all  its  interest  in  the  fund  was  by  Khrabroff  as  president 
of  the  Russian  Supply  Committee  in  America,  "acting  for  and  on 
behalf  of  the  Russian  government,"  which  reads  as  follows : 

"Whereas,  by  agreement  dated  the  8th  day  of  March,  1916,  made  between 
the  parties  hereto  and  ♦  ♦  ♦  as  voting  trustees,  two  hundred  (200)  shares 
of  the  capital  stock  of  ♦  ♦  ♦  the  Agency  Company,  were  assigned  and 
pledged  to  the  said  voting  trustees  as  security  for  the  performance  by  the 
Agency  Company  of  the  two  contracts  mentioned  In  said  agreement ;    and 

"Whereas,  all  matters  and  questions  arising  out  of  or  in  connection  with 
the  performance  of  said  contracts  have  now  been  adjusted  and  settled  and  it 
Is  desired  to  dissolve  the  voting  trust  created  by  said  agreement  and  to  re- 
assign said  shares: 

*'Now,  therefore,  this  indenture  wltnesseth:  The  parties  hereto  hereby  con- 
sent and  agree  to  the  cancellation  of  the  said  hereinabove  recited  agreement, 
dated  the  8th  day  of  March,  1916,  and  to  the  dissolution  of  the  voting  trust 
thereby  created  and  the  reassignment  of  the  shares  of  the  capital  stock  of  the 
Agency  Company  mentioned  in  said  agreement  and  the  delivery  of  the  certifi- 
cates of  said  shares  to  the  holders  of  the  voting  trust  certificates  Issued  un- 
der the  provisions  of  said  agreement" 
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Whatever  rights  the  Russian  government  may  at  any  time  have  had 
in  the  fund  of  $1,500,000,  they  came  to  an  end  with  the  execution  of 
the  above  document,  provided  General  Khrabroff  had  authority  to 
act  on  behalf  of  the  Russian  government.  The  claim  that  he  had  no 
authority  to  act  for  the  government  of  Russia  is  not  taken  seriously 
by  us.  His  authority  is  conclusively  shown.  General  Khrabroff  was 
president  of  the  Russian  Supply  Committee.  That  committee  as  pre- 
viously said  was  created  in  October,  1915.  Associated  with  General 
Khrabroff  on  the  committee  were  the  commercial  attache,  the  naval 
attache  and  the  financial  attache  to  the  Russian  embassy  at  Washing- 
ton, the  official  character  of  all  of  whom  had  been  duly  recognized  by 
the  government  of  the  United  States,  as  appears  from  a  diplomatic 
list  issued  by  the  Department  of  State  and  also  from  the  certificate 
of  the  Russian  ambassador  to  the  United  States,  Boris  Bakhmetieff,  all 
of  which  are  in  the  record. 

On  July  5,  1917,  the  United  States  government  recognized  Boris 
Bakhmetieff  as  the  Russian  ambassador.  The  record  contains  a  cer- 
tificate, signed  and  sealed  on  May  8,  1918,  by  Robert  Lansing,  Sec- 
retary of  State  of  the  United  States  of  Ainerica,  stating  that  Boris 
Bakhmetieff  presented  his  letter  of  credence  to  the  President  and  was 
officially  received  by  the  President  as  ambassador  extraordinary  and 
plenipotentiary  of  Russia  on  July  5,  1917,  and  that  he  has  since  that 
date  been  recognized  by  the  Department  of  State  as  the  ambassador 
of  Russia.  The  certificate  of  the  ambassador  declared  the  official 
character  of  the  Russian  Supply  Commission,  and  that  it  was  organ- 
ized to  purchase  supplies  in  the  United  States  for  Russia,  and  to 
accept  supplies  purchased  or  manufactured  in  the  United  States  for 
Russia,  and  that  it  had  power  to  settle  all  matters  relating  to  contracts 
for  supplies  so  purchased  or  manufactured  during  the  time  herein 
involved. 

[2]  Who  IS  the  sovereign  de  jure  or  de  facto  of  a  country  is  a 
question  for  the  political  departments  of  the  government.  It  is  not  a 
judicial  question.  The  decision  of  the  matter  by  the  political  de- 
partments is  in  this  country  conclusive  upon  the  judges.  Jones  v. 
United  States,  137  U.  S.  202,  212,  11  Sup.  Ct.  80,  34 1.  Ed.  691. 

The  same  principle  is  the  established  law  of  England.  Republic  of 
Peru  V.  Dreyfus,  38  Ch.  Div.  348,  356,  359.  In  the  same  way  the 
question  who  represents  and  acts  for  a  foreign  sovereign  or  nation 
in  its  relations  with  the  United  States  is  determined,  not  by  the  judi- 
cial department,  but  exclusively  by  the  political  branch  of  the  gov- 
ernment. In  re  Baiz,  135  U.  S.  403,  10  Sup.  Ct.  854,  34  L.  Ed.  222. 
So  that  the  certificate  of  the  Secretary  of  State,  above  referred  to, 
certifying  to  the  official  character  of  Boris  Bakhmetieff  as  the  Rus- 
sian ambassador  to  the  United  States  is  not  only  evidence,  but  it  is 
the  best  evidence,  of  Mr.  Bakhmetieff's  diplomatic  character,  and  is 
to  be  regarded  by  the  courts  as  conclusive  of  the  question,  and  the 
court  could  not  proceed  upon  argumentative  and  collateral  proof.  And 
the  certificate  of  Mr.  Bakhmetieff,  given  under  his  hand  and  seal  as 
Russian  ambassador,  concerning  the  mepibership  and  powers  of  the 
Russian  Supply  Committee,  must  be  regarded  in  like  manner  as  an 
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authoritative  representation  by  the  Russian  government  on  that  sub- 
ject, and  as  such  binding  and  conclusive  in  the  courts  of  the  United 
States  against  that  government  on  the  matters  to  which  it  relates. 

In  the  Goods  of  Anne  Dormoy,  3  Hagg.  Ecc.  767  (1832),  the  court 
held  that  the  certificate  of  the  French  consul  general  was  sufficient 
proof  of  the  law  of  France,  the  doubt  being  whether  the  French  am- 
bassador himself  should  not  have  certified,  instead  of  the  consul  gen- 
eral. In  the  Goods  of  Klingman,  3  Swabey  &  Tristram,  18  (1862), 
the  ambassador  to  Great  Britain  of  the  King  of  Hanover  gave  a  cer- 
tificate under  the  seal  of  the  legation  that  a  will  executed  in  accord- 
ance with  law  of  England  was  a  valid  will  under  the  law  of  Hanover, 
and  the  court  held  that  such  a  certificate  was  sufficient  evidence  of 
the  foreign  law.  In  the  Goods  of  Prince  Oldenburg  L.  R.  9  Prob. 
Div.  234  (1884),  the  question  was  as  to  the  law  of  Russia  concerning 
the  validity  of  a  will  of  a  deceased  member  of  the  royal  family.  The 
court  received  in  evidence  a  certificate  under  the  hand  and  seal  of 
the  Russian  ambassador  in  England  to  the  eifect  that  by  the  law  of 
Russia  no  testamentary  dispositions  of  any  member  of  the  royal  family 
could  have  any  effect  unless  approved  by  the  Emperor.  The  certifi- 
cate was  accepted  as  sufficient  proof  of  the  law  of  Russia. 

[3]  The  court  has  no  doubt  as  to  the  validity  of  the  settlement 
made  in  December,  1917.  The  principle  of  law  is  well  established  that 
the  rights  and  liabilities  of  a  state  are  not  affected  by  a  change  in  the 
form  or  the  personnel  of  a  government,  no  matter  how  that  change 
may  be  effected.  The  obligations  of  a  state,  the  debts  due  to  and  from 
it,  are  not  affected  by  any  transformation  in  the  internal  organiza- 
tion of  its  government.  In  Taylor's  International  Public  Law,  §  161, 
he  says : 

"As  the  people  as  a  whole  were  bound  at  their  creation  by  the  acts  of  or- 
ganized agents,  each  new  government  succeeds  not  only  to  the  fiscal  rights 
but  to  the  fiscal  obligations  of  its  predecessor." 

And  in  section  160  he  says : 

"It  Is  the  privilege  of  every  state  to  adopt  any  form  of  government  it  deems 
best  suited  to  its  internal  wants  and  conditions,  and  its  identity  is  never  lost 
80  long  as  its  corporate  existence  survives.  While  that  is  preserved  neither 
Internal  revolutions,  nor  alienations  of  parts  of  Its  territory  can  diminish 
any  of  its  rights  or  discharge  it  from  any  of  its  obligations." 

The  question  at  issue  being,  on  this  phase  of  the  case,  whether  the 
Russian  government  has  effectuallv  divested  itself  of  all  interest  in 
the  moneys  now  in  the  hands  of  the  defendant,  this  court  holds  that 
the  certificate  of  the  personal  representative  of  that  government,  duly 
accredited  to  and  recognized  by  the  government  of  the  United  States, 
certifying  that  the  official  who  assumed  to  assign  and  release  any 
such  interest  as  his  government  might  have  was  authorized  to  act  in 
behalf  of  his  government  in  making  such  assignment  and  release,  is 
competent  and  conclusive  evidence,  which  the  court  below  properly 
held  to  be  decisive. 

[4]  This  brings  us  to  the  question  as  to  the  rate  of  interest  which 
the  defendant  should  be  reqyired  to  pay  to  the  complainants.  In  the 
agreement  of  September  14,  1917,  the  defendant  agreed  that,  in  the 
leOC.CA.— 25 
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event  of  any  portion  of  the  $1,500,000  fund  becoming  payable  to  the 
Recording  Company  from  the  defendant,  the  latter— 

"win  allow  a  charge  by  you  [the  Recording  CJompany]  for  interest  at  the  rate 
of  2  per  cent,  per  annum,  or  such  other  rate  as  the  Can  Company  [defendant] 
may  actually  receive  from  its  banking  house  on  the  deposit  of  the  aforesaid 
sum  upon  such  sum  as  may  be  paid  to  you  from  the  aforesaid  sum ;  said  in- 
terest to  be  figured  from  November  1,  1917,  to  the  date  of  payment  of  the 
amount.  It  is  furthermore  understood  that  no  charge  for  interest  prior  to 
November  1,  1917,  shall  be  allowed." 

At  the  time  that  agreement  was  made  there  were,  as  we  have  seen, 
disputes  pending  between  the  Recording  Company,  the  Agency  Com- 
pany, and  the  Russian  government,  and  also  between  those  parties 
and  the  defendant.  As  this  fund  was  withheld  pending  the  set- 
tlement of  the  disputes,  it  was  agreed  that  interest  was  "to  be 
figured  from  November  1,  1917,  to  the  date  of  payment  of  the 
amount,"  and  it  was  also  expressly  agreed,  as  above  appears,  that 
*'no  charge  for  interest  prior  to  November  1,  1917,  shall  be  al- 
lowed." The  District  Judge  accordingly  has  held,  rightfully,  that  the 
Recording  Company  was  entitled  to  interest  only  from  November  1, 
1917. 

Then  the  agreement  was  that  interest  was  to  be  allowed  at  the  rate 
of  2  per  cent,  per  annum,  or  such  other  rate  as  the  defendant  received 
from  its  banking  house  on  the  deposit  of  the  $1,500,000  fund ;  and 
the  testimony  in  the  record  shows  that  defendant  has  not  received 
from  any  banking  house  interest  on  any  deposit  at  a  higher  rate  than 
2  per  cent,  per  annum  since  November  1,  1917.  The  District  Judge 
accordingly  has  held  that  the  Recording  Company  is  entitled  to  in- 
terest at  the  rate  of  2  per  cent,  per  annum  from  November  1,  1917, 
to  December  28,  1917,  and  that  from  December  28,  1917,  it  is  entitled 
to  interest  at  the  rate  of  6  per  cent,  per  annum.  His  theory  evidently 
was  that  the  Recording  Company  on  December  28,  1917,  was  entitled 
to  receive  the  $786,823.93,  a  final  settlement  having  been  arrived  at, 
but  as  the  defendant  declined  to  pay  when  the  time  for  payment 
arrived  on  December  28,  1917,  and  stated  that  it  would  not  pay  except 
"pursuant  to  the  judgment  of  a  court,"  it  was  from  that  time  on  in 
default,  and  therefore  bound  to  pay  interest  at  the  legal  rate  of  6  per 
cent,  per  annum.  We  have  no  doubt  that  the  defendant  would  be 
rightfully  chargeable  with  that  rate  from  the  time  of  the  default  if 
the  parties  had  not  expressly  agreed  that  the  rate  of  interest  should  be 
2  per  cent,  per  annum  "to  the  date  of  payment  of  the  amount."  If 
those  words  mean  to  the  date  when  the  money  should  have  been  paid, 
the  District  Judge  was  right  in  charging  the  defendant  with  interest 
at  the  rate  of  6  per  cent,  per  annum  from  December  28th.  If 
the  words,  however,  mean  to  the  date  when  payment  is  made, 
he  committed  an  error.  If  the  parties  meant  the  words  to  have  the 
former  meaning,  they  certainly  did  not  say  so;  and  the  court  is  not 
at  liberty  to  say  so  for  them.  In  Ex  parte  Fewings,  25  Chan.  Div. 
338,  Fry,  L.  J.,  said,  "  Taid'  refers  to  an  actual  receipt  of  money." 
And  we  say  that  in  the  same  way  "to  the  date  of  payment  of  the 
amount"  means  to  the  date  of  the  actual  receipt  of  the  money. 
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The  question  of  intereist  was  little  discussed  at  the  argument.  We 
derived  from  it  no  assistance  as  to  the  rights  of  parties  to  -interest 
who  are  situated  as  are  the  parties  to  this  litigation.  The  court  be- 
low cited  no  authorities  upon  the  question  of  interest,  and  neither 
of  the  counsel  for  the  complainants  have  cited  any  in  their  briefs. 
This  court  approached  this  subject  of  the  right  of  interest  in  sympathy 
with  the  holding  of  the  lower  court,  thinking,  though  perhaps  with- 
out justification,  that  the  conduct  of  the  respondent  in  withholding  pay- 
ment was  influenced  by  the  low  rate  of  interest  upon  which  the  parties 
had  agreed.  On  this  branch  of  the  case  the  court  entertained  much 
the  same  feeling  as  that  which  Lord  Chancellor  Herschell  expressed 
in  London,  C.  &  D.  Ry.  Co.  v.  Southeastern  Ry.  Co.,  [1893]  App. 
Cas.  429,  437,  when  he  said : 

"I  confess  that  I  have  considered  this  part  of  the  case  with  every  IncUna- 
tion  to  come  to  a  conclusion  in  favor  of  the  appellants  ♦  ♦  ♦  of  giving 
them  interest  ♦  ♦  ♦  for  this  reason:  that  I  think  that  when  money  is 
owing  from  one  party  to  another,  and  that  other  is  driven  to  have  recourse 
to  legal  proceedings  in  order  to  recover  the  amount  due  to  him,  the  party  who 
is  wrongfully  withholding  the  money  from  the  other  ought  not  in  Justice  to 
benefit  by  having  that  money  in  his  possession  and  enjoying  the  use  of  it, 
when  the  money  ought  to  be  in  the  possession  of  the  other  party,  who  is  en- 
titled to  its  use.  Therefore,  if  I  could  see  my  way  to  do  so,  I  should  certainly 
be  disposed  to  give  the  appellants,  or  anybody  in  a  similar  position,  interest 
upon  the  amount  withheld,  from  the  time  of  action  brought,  at  all  events. 
But  I  have  come  to  the  conclusion,  upon  consideration  of  the  authorities, 
agreeing  with  the  court  below,  that  it  is  not  possible  to  do  so,  although,  no 
doubt,  in  early  times  the  view  was  expressed  that  interest  might  be  given 
under  such  circumstances  by  way  of  damages." 

The  English  and  the  American  law  on  the  subject  of  interest  differ, 
or  did  differ,  at  the  time  Lord  Herschell  wrote.  The  courts  of  this 
country  generally  allow  interest  at  the  legal  rate  by  way  of  damages 
from  the  time  of  the  maturity  of  an  obligation,  where  the  parties 
have  not  made  an  express  agreement  for  interest  after  maturity.  We 
have  not  in  this  case  that  difficulty  to  encounter.  The  difficulty  here 
is  that  we  do  not  see  our  way  to  sustaining  the  decree  of  the  District 
Judge  in  allowing  interest  at  the  rate  of  6  per  cent,  from  December 
28,  1917,  on  the  sum  due  the  Recording  Company.  That  interest  we 
might  have  allowed,  were  it  not  for  the  express  agreement  of  the 
parties  that  the  fund  should  bear  interest  at  the  rate  of  2  per  cent, 
until  payment. 

Prior  to  St.  37  Hen.  VHI,  c.  9,  the  taking  of  interest  for  the  use  of 
money  was  imlawful  in  England.  That  statute  authorized  the  taking 
of  interest,  and  fixed  the  lawful  rate  at  10  per  cent,  per  annum,  and 
punished  any  one  who  received  more  with  forfeiture  and  imprison- 
ment. The  history  of  the  right  to  interest  in  England  is  a  matter 
of  curious  interest  until  1854,  when  St.  17  &  18  Vict.  c.  90,  abolished 
all  usury  laws  and  established  '*free  trade  in  money,"  largely  through 
the  influence  of  Jeremy  Bentham.  In  this  country  the  courts  from  the 
beginning  viewed  the  allowance  of  interest  with  greater  favor  than 
the  courts  of  England.  There  was  never  any  doubt  with  our  courts 
about  the  right  to  interest  when  expressly  contracted  for,  or  where 
an  undertaking  to  pay  it  might  be  implied  from  the  usages  of  trade ; 
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and  from  a  very  early  date  the  American  courts  recognized  the  fact 
that  th6  English  common  law  was  not  suited  to  the  conditions  exist- 
ing in  this  country  and  they  declined  to  follow  it.  In  Selleck  v. 
French,  1  Conn.  32,  6  Am.  Dec.  185,  Chief  Judge  Swift,  speaking  for 
the  Connecticut  Supreme  Court  of  Errors,  specified  nine  classes  of 
cases  in  which  interest  was  allowed  in  that  state,  and  concluded  by 
saying:  "Such  are  the  principles  which  have  been  long  estaWished 
in  this  state."  And  the  fifth  of  the  propositions  it  is  interesting  to  note 
was  the  following: 

"5.  Where  one  has  received  money  for  the  use  of  another,  and  it  was  his 
duty  to  pay  it  over,  interest  is  recoverable  for  the  time  of  the  delay ;  but  if 
the  holder  of  money  for  another  is  guUty  of  no  neglect  or  delay,  he  wUl  not 
be  chargeable  with  interest" 

The  principle  that  one  who  has  not  agreed  to  pay  interest  is  never- 
theless chargeable  with  it  from  the  time  of  his  default  in  making  pay- 
ment is  undoubtedly  the  law  in  this  country.  In  Chicago  v.  Tebbetts. 
104  U.  S.  120,  125,  26  L.  Ed.  655,  the  principle  was  recognized  and 
applied  that  a  party  guilty  of  unreasonable  and  vexatious  delay  in 
making  pa)mient  is  chargeable  with  interest  from  the  time  the  debt 
became  due,  and  is  not  relieved  by  offering  to  pay  interest  from  the 
time  when  the  delay  began  to  be  unreasonable  and  vexatious.  In  that 
case  the  delay  was  accompanied  by  litigation;  as  the  court  put  it, 
the  city  had  litigated  and  contested  the  demand  year  after  year  and 
in  court  after  court. 

In  22  Cyc.  1498,  it  is  said  to  be  the  rule  that  interest  is  allowed  as 
damages  where  there  has  been  unreasonable  and  vexatious  delay  in 
making  payment. 

We  do  not,  however,  have  to  consider  what  limitations,  if  any, 
attach  to  the  doctrine  above  announced  in  so  far  as  the  Recording 
Company's  claim  to  interest  is  concerned ;  for  we  are  dealing  with  an 
express  agreement  which  the  parties  made  as  to  the  payment  of  inter- 
est   In  16  Am.  &  Eng.  Encyc.  of  Law,  p.  1053,  it  is  laid  down  that — 

"As  a  matter  of  course,  where  the  interest  of  the  parties  as  to  the  rate 
after  maturity  is  expressed  in  the  contract,  such  rate,  if  not  illegal,  wiU  in 
general  control." 

This  is  the  law  of  New  York;  the  courts  holding  that,  when  a 
contract  provides  that  interest  shall  be  paid  at  a  specified  rate  until 
the  principal  is  paid,  the  contract  rate  governs  until  the  payment  of 
the  principal,  or  until  the  contract  is  merged  in  a  judgment.  Taylor 
V.  Wing,  84  N.  Y.  471 ;  O'Brien  v.  Young,  95  N.  Y.  428,  47  Am. 
Rep.  64. 

In  Holden  v.  Trust  Co.,  100  U.  S.  72,  25  L.  Ed.  567,  the  maker  of 
a  note  agreed  to  pay  it,  with  10  per  cent,  interest.  The  court  held  that 
interest  should  be  computed  at  that  rate  up  to  the  maturity  of  the 
note,  and  thereafter  at  6  per  cent.  After  calling  attention  to  the  fact 
that  the  agreement  of  the  parties  extended  no  further  than  to  the  time 
fixed  for  the  payment  of  the  principal  and  was  silent  as  to  everything 
beyond  that,  the  court  said : 

"If  payment  be  not  made  when  the  money  becomes  due,  there  is  a  breach 
of  the  contract,  and  the  creditor  is  entitled  to  damages.    Where  none  has 
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been  agrreed  upon,  the  law  fixes  the  amount  according  to  the  standard  applied 
in  all  such  cases.  It  Is  the  legal  rate  of  Interest  where  the  parties  have 
agreed  upon  none.  If  the  parties  meant  that  the  contract  rate  should  con- 
tinue. It  would  have  been  easy  to  say  so.  In  the  absence  of  a  stipulation, 
such  an  Intendment  cannot  be  inferred.*' 

And  see  Brewster  v.  Wakefield,  22  How.  118,  16  L.  Ed.  301 ;  Bern- 
hisel  V.  Firman,  22  Wall.  170,  22  L.  Ed.  766.  If  the  local  law  is  dif- 
ferent, the  federal  courts  will  follow  it.  Cromwell  v.  County  of  Sac, 
96  U.  S.  51,  61,  24  L.  Ed.  681 ;  Ohio  v.  Frank,  103  U.  S.  697,  26 
L.  Ed.  631.  In  New  Orleans  v.  Warner,  175  U.  S.  120,  147,  20  Sup. 
Ct.  44,  44  L.  Ed.  96,  the  agreement  was  that  if  the  warrants  were  not 
paid  upon  the  date  fixed  for  presentation  they  should  bear  interest  at 
the  rate  of  8  per  cent,  until  paid.  The  court,  after  referring  to  Holden 
V.  Trust  Co.,  supra,  and  the  other  cases  cited,  said : 

"These  very  cases,  however,  recognize  the  principle  that,  If  the  parties 
themselves  have  fixed  a  rate  to  be  paid  up  to  the  time  of  payment,  that  rate 
win  be  respected.  In  this  case  both  the  statute  and  the  warrants  provided 
that  such  warrants  shall  bear  Interest  at  the  rate  of  8  per  cent  *untll  paid,* 
and  we  are  therefore  of  opinion  that  complainant  Is  entitled  to  that  rate  from 
November  26,  1894,  the  date  of  filing  the  bill  and  Issuing  the  subpoena.'* 

The  commencement  of  the  suit  was  a  sufficient  demand  to  charge  the 
defendant  with  interest  from  that  day. 

When  the  agreement  is  for  the  payment  of  interest  at  a  certain 
rate  until  the  note  is  paid  the  parties  have  agreed  upon  the  amount 
of  the  damages  to  be  paid  because  of  the  nonpayment  of  the  principal 
at  maturity.  Reeves  v.  Stipp,  91  111.  609.  In  Browne  v.  Steck,  2  Colo. 
70,  the  note  sued  on  provided  for  interest  at  the  rate  of  10  per  cent, 
per  month  from  maturity  until  paid.  The  court  regarded  the  rate 
specified  as  prima  facie  sufficient  to  establish  the  measure  of  dam- 
ages for  the  breach  of  the  contract.  This  was  followed  in  Bucking- 
ham v.  Orr,  6  Colo.  587,  591,  592.  In  Daniel  on  Negotiable  Instru- 
ments (6th  Ed.)  vol.  2,  §  1458,  that  authority  says : 

"And  If  the  note  runs  with  a  certain  rate  of  Interest  until  paid  that  rate, 
if  legal,  runs  after  maturity  as  before." 

And  see  Augusta  National  Bank  v.  Hewins,  90  Me.  255,  38  Atl.  156; 
Jennings  v.  Moore,  189  Mass.  197,  75  N.  E.  214;  Seymour  v.  Con- 
tinental Life  Ins.  Co.,  44  Conn.  300,  26  Am.  Rep.  469.  We  con- 
clude therefore  that  in  an  action  at  law  if  the  parties  agree  upon  the 
rate  of  interest  until  the  money  is  paid,  or  until  date  of  pa)mient,  that 
agreement  is  controlling  and  fixes  the  measure  of  damages  upon  de- 
fault. 

But  this  is  not  an  action  at  law.  It  is  a  suit  in  equity,  and  the  ques- 
tion arises  whether  the  same  rule  is  to  be  applied  that  would  be  ap- 
plicable if  the  action  had  been  at  law.  The  courts  of  equity  have  long 
had  certain  rules  which  they  applied  to  certain  classes  ot  cases.  If 
a  trustee  was  guilty  of  unreasonable  delay  in  investing  the  trust  fund 
or  in  transferring  it  to  those  destined  to  receive  it  he  was  compelled 
to  pay  interest  to  the  cestui  que  trustent  even  where  it  was  not  prayed 
by  the  bill.  An  executor  or  administrator  whose  duty  it  was  to  pay 
the  testator's  obligations  as  soon  as  he  had  assets  collected  which  were 
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sufficient  for  the  purpose  was  himself  charged  with  interest  at  the 
same  rate  the  obligations  bore.  And  if  he  failed  to  account  promptly 
to  the  residuary  legatee  for  the  surplus  of  the  estate  he  himself  had 
to  pay  interest  for  the  balance  improperly  retained.  So  if  a  trustee 
of  a  bankrupt's  estate  neglected  to  pay  a  dividend  to  the  creditors, 
equity  required  him  to  pay  interest  from  the  time  when  the  breach  of 
duty  commenced.  A  trustee  could  not  make  a  profit  out  of  his  trust, 
and  if  in  breach  of  his  duty  he  used  the  trust  fund  in  trade,  the  cestui 
had  the  option  of  taking  either  interest  or  the  actual  profits  which 
might  have  been  realized.  Sometimes  he  was  charged  in  England  with 
4  per  cent,  and  sometimes  with  5  per  cent,  interest,  and  sometimes 
with  compound  interest,  according  to  the  circumstances  of  the  case. 
In  this  country  the  trustee  who  has  been  guilty  of  misconduct  has  been 
usually  charged  the  legal  rate  of  interest.  But  the  class  of  cases  to 
which  reference  has  been  made  have  been  cases  where  interest  has  not 
been  derived  from  any  contract  or  agreement  or  statute,  but  in  accord- 
ance with  the  well-established  principles  of  equity  jurisdiction.  And 
we  are  dealing  here  with  an  actual  agreement  fixing  the  rate  of  interest 
to  be  paid  from  a  specified  date  "to  the  date  of  payment." 

We  are  not  aware  that  equity  will  construe  such  an  agreement  dif- 
ferently from  the  construction  placed  upon  it  at  law.  The  con- 
struction to  be  placed  on  the  language  of  contracts  is  the  same  both 
at  law  and  in  equity.  Jersey  City  v.  Flynn,  74  N.  J.  Eq.  104,  70  Atl. 
497;  13  C.  J.  521.  And  contracts  for  interest  are  governed  by  the 
same  rules  of  construction  and  interpretation  as  are  other  contracts. 
16  Am.  &  Encyc.  of  Law,  p.  1001.    In  22  Cyc.  1475,  it  is  said: 

**The  courts  of  equity,  in  decreeing  or  refusing  interest,  generally  follow 
the  law ;  but  interest  is  sometimes  allowed  by  courts  of  equity.  In  the  exer- 
cise of  a  sound  discretion,  when  it  would  not  be  recoverable  at  law." 

We  find  no  reason  and  no  authority  for  saying  that  equity  will  not 
follow  the  law  in  giving  effect  to  the  agreement  of  the  parties  as  to 
the  rate  of  interest  with  which  the  defendant  was  to  be  charged  **to 
date  of  payment."  In  Ex  parte  Fewings,  supra,  the  agreement  was  to 
pay  at  the  rate  of  5  per  cent,  per  annum  so  long  as  the  principal  or 
any  part  thereof  remained  unpaid.  The  claim  was  reduced  to  judg- 
ment, and  in  England  judgments  carry  interest  at  the  rate  of  4  per 
cent.  The  Chief  Judge  in  Bankruptcy  held  that,  where  the  parties 
had  expressly  agreed  that  the  rate  should  be  5  per  cent,  until  paid, 
the  creditor  would  be  entitled  to  that  rate  after  judgment  and  until 
paid.  The  Lords  Justices  of  the  Court  of  Appeal  reversed  the  hold- 
ing, and  held  that  the  true  construction  was  that  interest  at  the  rate 
of  5  per  cent,  should  be  ps^id  so  long  as  any  part  of  the  principal  re- 
mained due  under  the  contract,  so  long  as  the  contract  for  payment 
remained  in  force,  but  that  the  contract  came  to  an  end  when  judg- 
ment was  entered  and  the  liability  under  it  was  gone,  being  merged  in 
the  judgment,  so  that  it  could  not  therefore  be  said  that  there  was 
an  agreement  to  pay  5  per  cent.  So  in  the  case  now  under  discus- 
sion the  rate  of  2  per  cent,  continues  until  the  decree  is  entered. 

We  must  conclude  from  what  has  been  said  that  the  decree  was 
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erroneous  in  so  far  as  it  awarded  to  the  Recording  G)mpany  interest 
at  the  rate  of  6  per  cent,  per  annum  on  the  sum  of  $786,823.93  from 
December  28,  1917,  to  the  entry  of  the  decree.  The  Recording  Com- 
pany would  have  been  entitled  under  the  agreement  of  September 
14,  1917,  to  interest  at  the  rate  of  2  per  cent,  per  annum  from  No- 
vember 1,  1917,  to  the  entry  of  the  decree,  if  it  had  not  been  for  the 
agreement  of  December  22,  1917.  By  that  agreement  the  Recording 
Company  assigned  to  the  Agency  Company  one-half  of  the  interest 
it  should  receive  upon  the  moneys  withheld  by  the  defendant.  The 
decree  should  have  provided  for  the  pa)mient  to  the  Recording  Com- 
pany of  one-half  the  interest  on  the  sum  of  $786,823.93  at  the  rate 
of  2  per  cent,  per  annum  from  November  1,  1917,  to  the  entry  of  the 
decree. 

[8]  We  now  come  to  the  interest  the  Agency  Company  was  entitled 
to  receive.  Upon  the  trial  the  Agency  Company  urged  (1)  that  it 
was  entitled  to  interest  on  the  entire  $1,500,000  from  the  time  the 
several  installments  thereof  fell  due  to  December  22,  1917,  and  there- 
after on  $713,176.07  to  the  date  of  decree,  at  the  rate  of  6  per  cent, 
per  annum,  and  also  one-half  of  any  and  all  interest  which  the  Re- 
cording Company  might  be  entitled  to  receive  from  the  defendant; 
or  (2)  if  that  be  denied,  that  defendant  be  required  to  account  to  the 
Agency  Company  for  the  profits  realized  by  the  defendant  from  the 
use  of  the  funds  in  its  business  and  that  the  plaintiff  should  also  re- 
ceive one-half  of  any  and  all  interest  which  the  Recording  Company 
might  be  entitled  to  receive  from  the  defendant ;  or  (3)  if  neither  of 
these  contentions  should  he  upheld,  that  it  was  entitled  to  interest  at 
the  rate  of  6  per  cent,  per  annum  on  $713,176.07  from  December  28, 
1917,  to  the  date  of  the  decree,  and,  further,  one-half  of  any  and  all 
interest  which  the  Recording  Company  might  be  entitled  to  receive 
from  the  defendant. 

The  District  Judge  held  that  the  Agency  Company  was  not  entitled 
to  interest  on  its  $713,176.07  until  after  the  December  settlement  and 
the  Agency  Company's  demand  on  December  28,  1917.  From  that 
date  he  held  the  Agency  Company  entitled  to  interest  from  the  de- 
fendant on  its  $713,176.07  at  the  rate  of  6  per  cent,  per  annum.  He 
also  held  that  it  was  entitled,  in  pursuance  of  the  terms  of  the  agree- 
ment of  December  22,  1917,  between  the  Agency  Company  and  the 
Recording  Company  to  one-half  of  the  interest  on  the  Recording  Com- 
pany's $786,823.93  from  November  1,  1917,  to  December  28,  1917, 
which  defendant  was  under  obligation  to  pay  to  the  Recording  Com- 
pany at  the  rate  of  2  per  cent,  per  annum,  and  the  decree  so  provided. 
Neither  of  the  plaintiffs  have  appealed,  but  the  defendant  in  its  appeal 
disputes  the  allowance  of  interest. 

From  what  has  been  said  it  appears  that  the  Agency  Company  was 
entitled  to  one-half  of  the  interest  which  the  Recordmg  Company  is 
to  receive  on  $786,823.93  from  November  1,  1917,  to  the  entry  of  the 
decree,  instead  of  to  December  28,  1917,  as  the  lower  court  directed. 
But  with  that  question  determined  there  remains  to  be  settled  the 
question  concerning  the  interest  on  $713,176.07,  which  we  have  seen 
is  due  to  the  Agency  Company  out  of  the  $1,500,000  retained  by  the 
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defendant.  While  the  defendant  agreed  to  pay  interest  at  the  rate  of 
2  per  cent,  per  annum  on  the  sum  of  $786,823.93  due  to  the  Recording 
Company,  it  never  expressly  agreed  to  pay  any  interest  on  the  $713,- 
176.07  due  to  the  Agency  Company;  and  in  the  agreement  of  Decem- 
ber 22,  1917,  wherein  the  Agency  Company  and  the  Recording  Com- 
pany adjusted  matters  as  between  themselves,  it  was  stated  that  there 
was  due  to  the  Agency  Company  "a  balance  of  $713,176.07  and  one- 
half  of  any  and  all  interest  which  the  Recording  Company  may  re- 
ceive upon  the  moneys  withheld  by  the  American  Can  Company"  the 
defendant  herem.  It  is  evident  for  reasons  we  are  not  concerned  with 
that  it  was  not  contemplated  that  interest  should  be  paid  by  the  de- 
fendant to  the  Agency  Company  on  the  balance  of  $713,176.07.  Un- 
der these  circumstances  the  defendant  was  not  chargeable  with  interest 
until  it  placed  itself  in  default,  but  from  that  time  it  was  chargeable 
with  interest  at  the  legal  rate. 

We  have  pointed  out  in  an  earlier  part  of  this  opinion  that  the  High 
Court  of  Chancery  from  early  days  compelled  trustees  to  pay  interest 
when  they  withheld  the  trust  fund.  That  practice  our  equity  courts 
followed.  In  Gray  v.  Thompson,  1  Johns.  Ch.  82,  Chancellor  Kent 
charged  a  trustee  with  interest  on  a 'trust  fund  which  he  had  failed 
to  distribute,  because  he  rendered  no  sufficient  excuse  for  not  dis- 
tributing it  as  it  was  his  duty  to  have  done.  Other  cases  in  equity 
might  readily  be  cited.  And  in  this  country  our  courts  have  applied 
the  principle  in  actions  at  law.  The  general  rule  is  stated  in  22  Cyc 
1505,  where  the  authorities  are  collected.    It  is  there  said: 

"Where  money  belonging  to  another  is  not  paid  over  to  the  person  entitled 
to  receive  it  at  the  time  it  should  be  paid  over,  interest  is  generally  allowed 
as  damages  for  such  wrongful  withholding  thereof." 

And  in  22  Cyc.  1514,  it  is  also  said,  citing  the  authorities,  that: 

"Where  the  amoimt  of  the  demand  is  sufBciently  certain  to  Justify  the  al- 
lowance of  interest  thereon  the  existence  of  a  set-off  or  counterclaim  whidi 
is  itself  unliquidated  will  not  prevent  the  recovery  of  interest  on  the  balance 
of  the  demand  found  due  from  the  time  it  became  due." 

And  where  the  amount  of  a  demand  is  definitely  agreed  upon  by 
the  parties,  interest  will  be  allowed  from  the  date  of  such  liqulidation. 
Thomas  v.  Wells,  140  Mass.  517,  5  N.  E.  485;  Clark  v.  Dutton,  69 
111.  521 ;  Hoagland  v.  Segur,  38  N.  J.  Law,  230. 

We  do  not  overlook  the  fact  that,  where  the  amount  demanded  is 
disputed  on  reasonable  grounds  and  in  good  faith,  interest  will  not  be 
allowed  on  the  demand  until  the  right  thereto  is  authoritatively  de- 
termined. We  think,  however,  that  it  was  the  duty  of  the  defendant 
to  pay  when  it  was  properly  informed  that  the  parties  "had  arrived 
at  a  final  settlement"  and  demand  of  payment  was  made  on  December 
28,  1917.  The  defendant's  refusal  to  pay  without  a  lawsuit  is  not  to 
be  excused  by  any  of  the  circumstances  of  the  case.  We  therefore 
agree  with  the  court  below  that  the  Agency  Company  is  also  entitled 
to  interest  on  its  $713,176.07  at  the  rate  of  6  per  cent  per  anniun  from 
December  28,  1917. 
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In  what  has  been  said  concerning  interest  we  have  pointed  out  tiie 
principles  which  should  have  been  applied  to  the  case  by  the  District 
Judge  at  the  time  the  decree  was  entered.  The  situation  is  not  now 
what  it  was  at  that  time,  because  of  the  failure  of  either  of  the  com- 
plainants to  appeal  from  the  decree.  The  result  is  that  neither  of 
the  complainants  is  entitled  to  ask  the  court  to  increase  the  amount  of 
interest  which  it  is  entitled  to  receive  from  the  defendant  up  to  the 
entry  of  the  decree.  This  court  has  made  no  calculation  for  the  pur- 
pose of  determining  the  exact  amount  of  interest  the  complainants 
would  have  received  under  the  decree  as  entered  and  under  the  de- 
cree as  it  should  have  been  entered  if  the  correct  principle  had  been 
applied.  We  have  indicated  in  what  the  error  consisted;  and  if  it 
appears  that  the  rectification  of  the  error  will  reduce  the  amount  of 
interest  due  from  the  defendant  the  decree  must  be  modified  accord- 
ingly. 

As  the  Agency  Company  did  not  appeal,  it  is  strictly  entitled  to 
claim  only  one-half  of  the  2  per  cent,  interest  which  the  Recording 
Company  will  receive  from  the  defendant  on  $786,823.93  from  No- 
vember 1,  1917,  to  December  28,  1917;  that  being  the  amount  award- 
ed to  it  under  the  decree  below.  But  the  counsel  of  each  complainant 
has  asked  the  court  to  settle  the  question  of  interest  as  between  the  two 
complainants  as  though  each  had  appealed.  In  compliance  with  that 
suggestion  the  Recording  Company  must  be  directed  to  pay  over  to 
the  Agency  Company  one-half  of  the  2  per  cent,  interest  to  be  received 
from  defendant  on  $786,823.93  from  November  1,  1917,  to  the  entry 
of  the  decree. 

The  case  is  remanded  to  the  District  Court,  which  is  directed  to 
proceed  in  accordance  with  this  opinion. 


(258  Fed.  377) 

THE  ADAH. 

Appeal  of  BEER,  SONDHEIMER  &  00.  et  aL 

(Oircnlt  Court  of  Appeals,  Second  Circuit    AprU  16,  1919.) 

No.  156. 

1.  Shipping   ^=»126 — ^Dischaboe   of   Cabgo— Negugencb   of   Contbaotino 

Stevedore. 

A  stevedore,  contracting  to  discharge  a  ship  into  Ughters  or  scows, 
although  his  contract  does  not  include  trimming  cargo,  is  bound  to  stop 
work,  if  and  when  it  becomes  unsafe  to  continue  loading  without  trim- 
ming, and  is  liable  to  third  parties  injured,  if  he  proceeds. 

2.  Shipping  ^=»126 — Negligence  in  Disghabging — Liability  fob  Injuby  to 

Vessel. 

A  cargo  owner,  who  has  agreed  to  discharge  the  vessel,  is  not  liable 
as  principal  for  negligence  of  a  stevedore  with  whom  he  contracts  for 
such  discharge,  but  is  liable  on  his  contract  with  the  vessel  for  any  in- 
Jury  to  her  resulting  from  such  negligence. 
8.  Shipping  ^=»209(1)— Pboceeding  fob  Limitation  of  Liability — Pebsons 
Bound  by  Decbbe. 

Parties  to  a  proceeding  for  limitation  of  liability,  who  voluntarily  ap- 
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pear  or,  after  tbey  are  brought  in,  whether  rightfully  or  not.  Join  issues 
with  petitioner  and  between  themselves,  and  litigate  questions  of  liability, 
are  bound  by  the  decree. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Petition  of  Charles  A.  Fox,  owner  of  the  deck  scow  Adah,  for  lim- 
itation of  liability.  From  the  decree  Beer,  Sondheimer  &  Co.  and 
Brady  &  Gioe,  Incorporated,  appeal.    Affirmed. 

In  April,  1915,  the  petitioner,  Fox,  owned  the  scow  Adah.  This  v^sel  is 
the  usual  type  of  harbor  deck  scow,  94  feet  long  on  the  flat  bottom,  112  feet 
over  all,  33  feet  beam,  10  foot  side,  and  22  inches  sheer.  She  was  to  carry  all 
her  load  on  deck,  and  was  calculated  to  be  "decks  to"  with  about  765  tons 
aboard.  The  scow  herself  displaced  (i.  e.,  weighed)  193  tons  light  (this  is  the 
average  of  experts*  calculations)  on  a  draught  of  26  inches.  The  Adah  was 
launched  in  December,  1914,  and  lay  at  the  builder's  yard  until  the  latter  part 
of  April,  1915,  when  Fox  chartered  her  to  Jacobus  et  al.,  knowing  that  she 
was  to  be  used  to  lighter  ore,  from  alongside  a  steamer. 

Beer  et  al.  owned  a  large  lot  of  ore  or  **copper  concentrate"  (a  sticky  clay- 
ey substance  that  will  not  run  and  distribute  itself  like  sand  or  crushed  stone) 
on  the  steamship  Uller.  With  them  Jacobus  contracted  to  transport  this  ore, 
from  alongside  the  Uller  to  its  ultimate  destination,  but  he  did  not  undertake 
either  the  loading,  discharging,  or  trimming  of  the  cargo.  Beer  et  al.  con- 
tracted with  the  stevedoring  concern  of  Brady  et  al.  to  load  the  lighters  fur- 
nished by  Jacobus,  but  the  stevedores  were  not  paid  for  trimming.  They  had 
offered  to  load  at  20  cents  a  ton,  or  load  and  trim  at  23  cents.  The  lower  fig- 
ure was  accepted,  and  work  began  with  no  bargain  or  arrangement  as  to 
trimming,  specifically  or  explicitly  made  with  anyone  by  Beer,  who  made  all 
the  contracts  looking  to  the  transport  of  the  concentrate  from  alongside  the 
Uller  to  its  delivery  point. 

Jacobus  put  the  Adah  alongside  the  Uller,  and  Brady  began  loading  at  2 
p.  m.  April  22d.  Work  proceeded  night  and  day  until  3  a.  m.,  April  24th.  when 
the  scow  had  not  over  743  tons  on  board.  She  was  then  started  (stem  first) 
from  her  berth  alongside,  and  toward  the  bulkhead,  by  a  line  from  the  Uller's 
winch,  and  then  hauled  clear  of  the  steamer  by  a  line  from  the  bulkhead. 
Almost  as  soon  as  her  stern  got  into  the  tideway  (from  which  the  Uller  pre- 
viously protected  her)  she  careened  to  port  (or  toward  the  tide),  dumped  her 
cargo,  and  turned  over,  striking  and  injuring  the  Uller  in  the  process.  The 
cargo  was,  of  course,  lost,  and  the  Adah  herself  greatly  damaged. 

Litigation  over  this  disaster  was  begim  by  the  owners  of  the  Uller,  who 
sued  Brady,  alleging  that  the  capsizing  and  consequent  damage  was  due  to 
negligent  loading.  Into  this  suit  (in  admiralty)  Jacobus,  Fox,  and  Beer 
were  all  summoned  (or  intended  so  to  be)  under  the  fifty-ninth  rule,  on  the 
theory  that  either  Beer  or  Jacobus  was  responsible  as  principal  for  what- 
ever negligence  In  loading  existed,  or  that  Fox,  or  the  Adah,  or  both,  were 
liable  because  the  loss  was  proximately  due  to  unseaworthiness  of  the  scow. 

Thereupon  Fox  began  this  limitation  proceeding,  in  which  all  the  other 
enumerated  parties  appeared,  filed  claims  and  answered.  They  all  Joined  issue 
with  Fox  by  declaring  the  Adah  unsea worthy,  but  Beer  by  answer  thrust 
liability  on  Jacobus  by  asserting  that  he  should  have  trimmed  the  cargo- 
something  Jacobus  denied,  alleging  that  Brady  had  "assumed  entire  charge** 
of  the  loading,  so  as  to  keep  the  boat  *'at  all  times  on  an  even  keel,"  and  fur- 
ther urging  that  in  respect  of  proper  loading  Brady  was  Beer's  agent  or  serv- 
ant, and  did  load  negligently. 

The  Uller  also  averred  that  Brady  had  unsklUfully  placed  the  cargo,  and 
so  contributed  to  disaster,  while  Brady  denied  all  allegations  of  such  negli- 
gence contained  in  Fox's  petition,  and  averred  that  the  sole  cause  of  injury 
was  the  negligence  of  Fox  or  his  agents.  In  some  form,  also,  every  an- 
swer contested  Fox's  right  to  limit 
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The  decree  below  (read  with  the  opinion)  holds:  (1)  That  the  Adah  was 
seaworthy,  and  not  negligent,  wherefore  neither  she  nor  her  owner  is  re- 
sponsible for  any  part  of  the  loss  or  damages ;  (2)  that  negligent  loading  by 
Brady  was  the  sole  cause  of  disaster;  (3)  that  Beer,  as  the  employer  of 
Brady,  was  liable  to  the  Uller;  and  (4)  that  Jacobus  was  not  chargeable 
with  any  duty  or  fault  in  the  premises.  Wherefore  Brady  primarily,  and  Beer 
secondarily,  are  declared  liable  for  'the  loss  of  or  damage  to  the  said  cargo 
and  to  the  steamship  Uller."  Nothing  is  said  regarding  the  Adah's  own  dam- 
ages, nor  is  any  recovery  in  money  decreed  for  or  against  any  party,  except 
in  respect  of  costs. 

From  this  decree  Brady  and  Beer  appealed,  both  substantially  demanding  a 
new  trial,  and  the  former  specifically  complaining  (by  assignment  of  error) 
that  the  court  below,  not  only  found  the  Adah  guiltless,  but  "held  this 
claimant  (Brady)  responsible  for  the  damages  arising  out  of  said  disaster/* 

Geo.  V.  A.  McCloskey,  of  New  York  City,  for  petitioner. 

Mark  Ash,  of  New  York  City,  for  Jacobus  and  others. 

Chauncey  I.  Clark,  of  New  York  City,  for  the  Uller. 

Harrington,  Bigham  &  Englar,  of  New  York  City,  for  Beer,  Sond- 
heimer  &  Co. 

Kirlin;  Woolsey  &  Hickox,  of  New  York  City  (Robert  S.  Erskine 
and  John  M.  Woolsey,  both  of  New  York  City,  of  counsel),  for  Brady 
and  others. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
relation  of  Jacobus  to  the  other  parties  presents  no  question  of  law. 
The  statement  of  fact  prefixed  to  this  opinion  sufficiently  indicates  that 
on  this  point  we  agree  with  the  court  below.  Nor  does  the  contention 
that  Fox  has  no  right  to  limit  liability  require  discussion.  Let  it  be 
admitted  that,  if  he  had  chartered  to  Jacobus  an  imseaworthy  boat, 
he  could  not  limit,  under  Benner  Line  v.  Pendleton,  217  Fed.  497,  133 
C.  C.  A.  349,  affirmed  Pendleton  v.  Benner  Line,  246  U.  S.  353,  38  Sup. 
Ct.  330,  62  L.  Ed.  770.  But  that  does  not  mean  that  he  could  not,  while 
asserting  seaworthiness,  petition  for  the  benefit  of  the  statute ;  nor  can 
it  be  contended  that,  if  seaworthiness  be  established,  he  may  not  he  de- 
clared free  of  liability  for  the  injury  and  loss  complained  of. 

Appellants  lay  much  stress  on  the  duty  of  petitioner  affirmatively  to 
prove  seaworthiness,  inasmuch  as  a  presumption  contra  is  said  to  have 
arisen  by  the  admitted  occurrence  of  accident.  We  do  not  find  it 
necessary  to  consider  the  matter.  Decision  below  was  not  reached  by 
dealing  with  presumptions,  nor  was  it  rested  on  burden  of  proof  or 
evidence.  The  record  is  very  ample,  and  we  have  no  difficulty  in  as- 
certaining therefrom,  by  a  fair  preponderance  of  credible  evidence, 
why  the  Adah  capsized. 

We  hold  it  proven  that  the  scow  was  well  built,  new,  of  approved 
design,  and  did  not  leak.  More  particularly  it  is  proved  that  lying 
light  in  winter  weather  at  the  yard  did  not  cause  her  seams  to  open. 
It  follows  that,  until  she  took  it  in  over  her  rail,  there  was  no  more 
water  in  her  than  is  usual  in  a  new  and  well-built  boat  of  her  class. 

When  a  tight  boat  capsizes  in  calm  water,  the  inference  is  almost 
irresistible  that  her  action  is  due  to  the  disposition  of  her  load.  But 
we  do  not  rest  on  the  inference ;  it  is  positively  proven,  and  by  Mr. 
Brady  himself,  that  no  trimming  was  done,  the  material  was  dumped 
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approximately  amidships,  and  left  to  "run  when  it  got  piled  high 
enough,"  but  only  the  "diy  part  would  run."  And  by  other  witnesses 
it  is  shown  that  before  a  full  load  was  put  on  the  Adah  the  deck  was 
awash  on  the  port  side,  and  she  was  heavy  by  the  stem.  We  find  that 
this  was  the  reason  why  the  25  tons  additional  that  she  ought  to  have 
carried  were  never  put  aboard,  and  why  she  was  removed  from  the 
Uller's  side.  We  also  accept  the  testimony  that  this  combination  of 
longitudinal  and  transverse  unevenness  is  peculiarly  dangerous,  and 
find  that  the  Adah  was  in  such  a  condition  of  instability  that  the  os- 
cillations caused  by  hauling  her  across  the  tide  (slight  as  they  must 
have  been)  were  enough  to  tip  her  over.^ 

[1]  Under  Boret  v.  Robert  R.,  255  Fed.  37,  166  C.  C.  A.  365,  the 
stevedores  were  held  primarily  liable  for  the  damage  resulting  from 
such  bad  loading.  It  was  there  held  that  a  stevedore,  imder  exactly 
the  same  contract  as  is  here  admitted,  was  bound  to  stop  work  when 
and  if  it  became  unsafe  to  continue  loading  without  trimming.  He 
may  call  on  his  principal  or  employer  to  do  the  necessary  work  (in 
The  Robert  R.,  the  steamship;  in  this  case,  the  cargo  owner^,  but  he 
proceeds  in  a  work  endangering  others  at  his  individual  peril;  and 
the  fact  that  his  paymaster,  when  engaging  him,  economized  by  re- 
fusing to  pay  for  trimming,  does  not  relieve  the  stevedore  who  loads 
badly  (i.  e.,  out  of  trim),  and  though  it  may  emphasize  it  does  not 
cause  any  liability  to  third  parties,  on  the  part  of  the  economic  em- 
ployer. 

[2]  In  this  case  Brady  (like  the  stevedores  in  The  Robert  R.,  su- 
pra) is  an  independent  contractor,  the  relation  of  principal  and  agent 
does  not  exist,  nor  was  the  work  contracted  for  inherently  or  neces- 
sarily dangerous.  The  ship  in  The  Robert  R.  was  liable  for  lost 
cargo  as  a  carrier ;  i.  e.,  in  contract.  In  this  case  Beer  is  responsible 
contractually  to  the  UUer  for  negligence  in  carrying  out  his  agreement 
to  remove  the  cargo  from  her  hold  and  safely  put  in  overside. 

1  The  record  contains  much  scientific  or  mathematical  evidence  which  has 
not  been  overlooked.  The  effort  was  to  demonstrate  that  snch  a  vessel  as 
the  Adah,  with  no  greater  inclination  than  was  testified  to  by  extremely  un- 
scientific observers,  could  only  capsize  through  action  of  free  water  in  the 
hold — because  her  metacenter,  when  careened  as  stated,  must  have  remained 
several  feet  (calculations  vary)  above  the  center  of  mass  or  gravity.  The 
witnesses  doubtless  testified  fairly  from  the  data  furnished.  But  we  thUik  it 
was  always  assumed  that  the  load  wns  symmetrical  (L  e.,  that  on  an  even  keel 
the  center  of  mass  was  in  the  same  vertical  as  the  center  of  buoyancy),  and 
no  allowance  was  made  fot  the  effect  of  water  coming  over  the  deck — ^though 
one  witness  (Mr.  Kindlund)  admitted  that  such  event  would  make  against 
stability.  Any  water  over  the  deck  edge  "diminishes  resistance  to  Inclination.'' 
The  Royal  Sceptre,  187  Fed.  228. 

As  this  vessel  was  loaded  heavUy  to  port,  it  is  obvious  that  niisplaced  weight 
on  deck  could  produce  the  same  result  as  free  water  in  the  hold,  while  as 
soon  as  the  cargo  began  to  slide  the  situation  would  be  aggravated.  It  may 
be  true,  as  estimated  by  Mr.  Rodemimd,  that  the  entire  cargo  would  not  spill 
untU  a  heel  of  45  per  cent,  was  reached,  but,  with  one  side  imder  water,  that 
Inclination  would  speedily  be  reached,  through  partial  sUdes  of  cargo  and  the 
downward  pressure  of  water  above  deck  level. 

For  a  simple  statement  of  the  problems  of  buoyancy  and  stability  (with 
special  reference  to  vessels  of  rectangular  cross-section),  see  "Naval  Ck>nstrac* 
tiou"  by  R.  W.  Meade,  U.  S.  N. 
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We  have  before  us  no  pleading  or  decree  claimine  or  adjudpng  lia- 
bility on  Beer's  part  for  the  Adah's  damages.  For  mem  on  this  record 
Brady  is  responsible ;  further  we  express  no  opinion. 

[3 J  Appellants  finally  allege  error  in  decree  below,  because  it  not 
only  absolves  the  Adah  from  blame,  but  fixes  upon  Brady  and  Beer 
responsibility  for  the  loss  and  injury  in  respect  of  which  the  Adah 
filed  this  petition. 

Whether  it  was  necessary,  in  absolving  the  Adah,  to  fix  blame  on 
some  one  else,  is  a  question  we  need  not  decide.  Nor  are  we  con- 
cerned with  the  inquiry  whether  the  court  could  have  compelled  some 
of  the  parties  to  this  appeal  to  come  into  the  limitation  proceedings. 
It  is  enough  that  they  did  come  in,  and  made  parties  of  themselves. 
Some  of  3iem  (perhaps)  came  in  volimtarily,  but  (as  hereinbefore 
shown)  all  deliberately  raised  issues  with  each  other,  as  well  as  with 
the  petitioner,  Fox,  and  litigated  those  issues  at  great  length. 

Having  become  parties,  they  are  boimd  by  the  decree  entered  in  the 
suit  wherein  they  are  parties. 

"Parties  in  the  larger  legal  sense  are  all  persona  having  a  right  to  control 
the  proceeding,  to  make  defense,  to  adduge  and  cross-examine  witnesses,  and 
to  appeal  from  the  decision  if  an  appeal  lies.*'* 

All  the  persons,  firms,  and  corporations  before  this  court  in  this 
matter  fully  respond  to  this  definition.  How  or  why  they  became  par- 
ties is  immaterial ;  they  have  had  their  day  in  court,  and  their  relative 
rights  have  in  substance  been  properly  adjudicated. 

The  decree  appealed  from  is  affirmed.  The  only  costs  allowed  will 
be  the  costs  of  tfiis  court  to  the  petitioner,  Fox,  and  against  the  ap- 
pellants. 

2  This  definition  from  Greenleaf  on  Evidence  has  been  approved  in  Green 
y.  Bogue,  158  U.  S.  508,  15  Sup.  Ct.  975,  S9  L.  Ed.  1061,  and  substantially 
adopted  in  Ashton  v.  Rochester,  133  N.  Y.  193,  30  N.  E.  965,  31  N.  E.  334,  28 
Am.  St  Rep.  619. 

The  action  brought  by  the  Uller  is  still  pending  in  the  Southern  district  of 
New  York.  If  the  action  of  some  of  the  parties  there  impleaded  in  appearing 
and  answering  to  this  limitation  in  the  Eastern  district  be  thought  voluntary, 
see  Straus  ▼.  American  Publishers'  Ass'n,  201  Fed.  310, 119  O.  C.  A.  544. 
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MONTGOMERY  et  aL  ▼.  PACIFIC  ELECTRIC  RT.  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  26»  1919.) 

No.  3236. 

Injunction  ^=»101(3) — Grounds— Strikes — Oeganization  of  Labob  Unions. 
Where  the  contracts  of  employment  between  an  electric  railroad  com- 
pany, in  part  engaged  in  transporting  war  material  and  munitions  work- 
ers, and  its  employes,  provided  that  employ^  shall  not  be  members  of  a 
labor  union,  and  the  grand  officers  of  certain  railroad  brotherhoods  at- 
tempted to  unionize  such  employ^  and  order  a  strike,  not  by  recom- 
mending or  advising  or  persuading  the  members  to  breach  their  contract 
in  which  they  were  engaged  by  any  peaceful  or  lawful  means,  but  by 
threats,  opprobrious  epithets,  and  insults,  to  such  an  extent  that  it  be- 
came necessary  for  the  commanding  officer  of  the  United  States  sub- 
marine base  in  the  neighborhood  to  give  proper  warning  against  inter- 
ference with  traffic,  and  to  station  naval  guards  on  each  car,  a  bill  for 
an  injunction  will  lie,  in  view  of  Act  Oct.  15,  1914. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern Division  of  the  Southern  District  of  California;  Benjamin  F. 
Bledsoe,  Judge. 

Suit  by  the  Pacific  Electric  Railway  Company  against  M.  E.  Mont- 
gomery and  others  for  an  injunction.  A  preliminary  injunction  was 
granted,  and  defendants  appeal.    Affirmed. 

Herbert  D.  Gale  and  D.  1,.  Cobb,  both  of  Los  Angeles,  Cal.,  for 
appellants. 

Oscar  Lawler,  Frank  Karr,  R.  C.  Gortner,  and  E.  E.  Morris,  all  of 
Los  Angeles,  CaJ.  (W.  R.  Millar,  of  Los  Angeles,  Cal.,  of  counsel),  for 
appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  learned  counsel  of  the  appellants  says 
in  his  brief  that  the  questions  involved  on  this  appeal  are : 

**Whether  or  not  men  who  labor  have  the  right  to  organize,  and  when  so 
organized  to  collectively  leave  the  service  of  the  employer,  for  the  purpose  of 
improving  worlslng  conditions,  obtaining  more  pay,  and  the  adjustment  and 
redrea.sing  of  grievances,  and  at  the  same  time  to  Induce  and  persuade  others, 
by  lawful  means,  to  refuse  to  work  under  such  conditions.  Perhaps  it  would 
be  more  to  the  point  to  say  that  the  question  involved  is  whether  or  not  labor, 
in  its  strife  for  betterment,  is  protected  by  the  Clayton  Act,  every  provision 
of  which  is  violated  by  the  temporary  injunction  issued  by  the  Districi 
Court.     *     ♦    ♦ 

**S©  plainly  are  the  terms  of  the  restraining  order  and  temporary  Injunc- 
tion at  variance  with  the  provisions  of  the  Clayton  Act  and  the  decisions  of 
our  appellate  courts  that  it  was  apparently  conceded  before  the  District  Court 
that  the  order  and  injunction  would  be  erroneous,  were  it  not  for  the  decision 
in  the  case  of  Hitchman  Coal  &  Coke  Co.  v.  Mitchell  et  al.,  245  U.  S.  229.  38 
Sup.  Ct.  65.  62  L.  Ed.  260.  L.  R.  A.  1912C,  497,  Ann.  Cas.  1918B,  461,  the  form 
of  the  order  in  which  case  was  followed  in  the  present  case.  At  first  glance 
the  action  of  the  District  Court  in  the  case  at  bar,  although  a  death  blow  tu 
the  legitimate  aspirations  of  organized  labor,  seems,  in  a  measure,  justified  by 
the  decision  in  the  Hitchman  Case;  but  a  closer  study  of  that  case  fails  to 
bear  out  that  first  impression.    The  injunction  approved  by  the  Supreme  Court 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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in  tlie  Hitchman  Case  does  the  same  violence  to  the  provisions  of  the  Clayton 
Act  as  does  the  order  at  bar,  but  the  Hitchman  Case  was  originally  begun  in 
the  District  Court  in  October,  1907,  while  the  Clayton  Act  did  not  become  a 
law  until  October  15,  1914.  No  mention  is  made  of  the  Clayton  Act  in  either 
the  majority  or  dissenting  opinions  in  the  Hitchman  Case,  and  it  seems,  there- 
fore, fair  to  conclude  that  the  Supreme  Court  decided  that  case  upon  the  condi- 
tion of  the  law  existing  at  the  time  of  its  commencement,  and  not  upon  the 
condition  existing  at  the  time  of  the  decision,  after  the  passage  of  the  Clayton 
Act.  It  seems  highly  improbable  that  the  Supreme  Court  intended  to  nullify 
an  act  of  Congress,  and  to  substitute  its  own  arbitrary  rule  for  legislative 
provisions.  Certain  it  is  that  the  provisions  of  the  Clayton  Act  and  the  de- 
cision in  the  Hitchman  Case  cannot  be  reconciled." 

The  preliminary  injunction  here  appealed  from  was  preceded  by  a 
temporary  restraining  order,  based  upon  a  verified  bill,  which,  in  sub- 
stance, alleges  among  other  things  that  the  complainant,  appellee  here, 
is  a  common  carrier  of  persons  and  property  over  its  lines  of  railroad 
in  the  counties  of  Los  Angeles,  Orange,  San  Bernardino,  and  River- 
side, and  is  engaged  in  interstate  commerce,  carrying  a  large  number 
of  passengers  and  handling  a  large  tonnage  of  freight  between  points 
in  the  state  of  CaHfomia  and  points  in  other  states  and  territories  of 
the  United  States  and  foreign  countries,  employing  upwards  of  1,500 
men  in  and  about  its  business,  and  having  a  daily  gross  income  of  more 
than  $20,000;  that  the  defendants  Brolherhjod  of  Railroad  Train- 
men and  Brotherhood  of  Locomotive  Engineers  are  unincorporated 
associations,  having  headquarters  at  Cleveland,  Ohio,  the  defendants 
Montgomery  and  Farquharson,  appellants  here,  being  residents  of  that 
city,  and  respectively  grand  officers  of  the  brotherhoods  mentioned, 
and  that  the  other  appellants  are  the  officers  and  agents  at  Los 
Angeles ;  that  during  the  war  the  United  States  established  posts  and 
encampments  at  Arcadia  and  Ft.  McArthur,  on  the  appellee's  railroad 
lines  in  Los  Angeles  county,  to  and  from  which  troops  and  supplies 
are  being  constantly  transported,  and  that  the  maintenance  and  opera- 
tion of  the  appellee's  said  railway  systems  unimpaired  is  essential; 
that  during  the  war  large  shipyards  engaged  in  emergency  shipbuild- 
ing for  the  government  have  been  established  at  Long  Beach  and  San 
Pedro,  on  the  lines  of  the  appellee,  and  because  of  lack  of  housing 
facilities  at  those  places  it  is  necessary  for  upwards  of  5,000  workmen, 
employed  at  such  yards,  to  travel  daily  between  the  cities  of  Long 
Beach  and  Los  Angeles  and  their  places  of  employment ;  that  without 
the  constant,  continuous,  and  adequate  service  of  the  complainant  for 
the  transportation  of  such  labor  to  and  from  such  shipyards  their 
activities  would  be  seriously  impaired;  that  at  El  Segundo,  on  the 
complainant's  line  of  railway,  there  is  a  large  oil  refinery,  the  products 
of  which  are  required  for  the  operation  of  steam  railroads  under  the 
control  of  the  government,  and  engaged  primarily  in  serving  urgent 
war  needs,  and  that  the  appellee  is  being  urged  by  the  government  to 
expedite  deliveries  of  such  oil  from  said  refinery  for  the  use  of  such 
steam  roads;  that  for  more  than  five  years  prior  to,  and  at  the  time 
of  the  filing  of  the  bill,  it  had  been  and  was  the  fixed  policy  of  the  ap- 
pellee to  prevent  unionizing  its  employes,  and  that  by  the  terms  and 
conditions  of  the  contract  of  employment  with  each  of  its  employes  it 
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was  agreed  that  the  latter  should  deal  directly  with  its  employer,  and 
not  through  any  union  or  alleged  representative  body ;  that  the  appel- 
lants, well  knowing  such  terms  of  employment,  had  by  false  represen- 
tation, coercion,  threats,  inducements,  and  persuasions  conducted  a 
campaign  among  the  employes  of  the  appellee  for  the  purpose  of  creat- 
ing a  union  or  organization  of  the  latter,  taking  over  all  rights  of  said 
employes  in  dealing  with  their  employer  and  denying  to  the  latter  its 
right  to  deal  with  each  employ^  individually ;  that  as  a  result  of  such 
campaign  more  than  1,200  of  the  employes  of  the  appellee  had  been  in- 
duced to  unite  themselves  with  the  appellants  Montgomery  and  Far- 
quharson  in  an  agreement  to  the  effect  that  they  would  thereafter  re- 
fuse to  deal  with  the  appellee  as  individuals,  and  only  as  an  organiza- 
tion, and  that  upon  any  refusal  of  the  appellee  to  accept  such  new 
status,  or  to  recognize  their  said  organized  form,  or  to  accede  to  any 
of  their  demands,  such  employ&  would  strike  and  withdraw  from 
the  service  of  the  appellee,  and  from  the  performance  of  the  public 
duties  in  which,  by,  through,  and  with  the  aid  of  said  employes,  ap- 
pellee had  been  and  was  engaged ;  that  the  appellants  had  accomplish- 
ed the  organization  and  unionizing  of  more  than  1,200  of  the  appellee's 
employes,  and  had  procured  a  vote  by  which  it  had  been  resolved  and 
determined  between  the  appellants  and  the  said  employes  that  unless 
the  appellee  would  discontinue  its  said  policy  of  dealing  only  with  its 
employes  directly,  and  unless  it  would  agree  to  recognize  such  or- 
ganization, and  treat  and  deal  with  the  latter  regarding  contracts  of 
employment  between  itself  and  its  individual  employes,  the  said  em- 
ployes would  on  the  2d  day  of  July,  1918,  at  7  o'clock  p.  m.,  strike 
and  withdraw  from  the  service  of  the  appellee;  that  the  withdrawal 
of  the  said  employes,  or  any  considerable  number  of  them,  from  such 
service  as  so  threatened,  would  interfere  with  and  obstruct  the  per- 
formance of  the  appellee's  duties  as  a  common  carrier  and  the  trans- 
portation of  federal  troops  and  supplies  for  war  purposes,  and  would 
interfere  with  the  service  of  appellee  as  a  war  utility,  and  inflict  great 
and  irreparable  injury;  that  the  appellants  in  furtherance  of  their 
said  plan  had  used  coercion,  threats,  and  various  persuasions  upon 
the  said  employes  of  the  appellee,  and  had  by  and  through  their 
agents,  during  the  30  days  preceding  the  filing  of  the  bill,  interfered 
with  and  attempted  to  interfere  with  such  employes  of  the  appellee 
for  the  purpose  of  organizing  and  unionizing  them,  without  the  con- 
sent of  the  appellee,  by  representing  and  causing  to  be  represented  to 
such  employes,  and  to  persons  who  might  become  such,  that  they 
would  be  likely  to  suflfer  some  loss  or  trouble  in  continuing  in  or  en- 
tering the  employment  of  the  appellee,  because  the  latter  would  not 
recognize  the  union  and  was  running  a  nonunion  railroad;  that  the 
appellants  had,  during  said  30-day  period,  in  aid  of  their  purpose  to 
cause  the  employes  of  the  appellee  to  break  their  contracts  of  service, 
enticed  them  to  leave  the  service  of  the  appellee  for  the  reasons  stated, 
and  had  entered  upon  the  grounds  and  premises  of  the  appellee,  and 
into  its  cars,  for  the  purpose  of  interfering  with  and  hindering  and 
obstructing  the  said  business  of  the  appellee,  and  had  there  and  els^ 
where  by  threats,  intimidation,  and  persuasion,  and  by  abusive  lan^ 
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guage,  attempted  to  compel  and  induce  such  employes  to  refuse  and 
fail  to  perform  their  duties,  and  to  leave  the  service  of  the  appellee, 
and  to  compel  persons  seeking  employment  with  the  appellee  not.  to 
accept  such  employment ;  that  all  of  the  said  acts  of  the  said  appellants 
were  designed  and  would  have  the  eflFect  of  preventing  the  said  em- 
ployes of  the  appellee  from  peaceably  or  otherwise  prosecuting  their 
work. 

In  response  to  an  order  to  show  cause  why  a  preliminary  injunction 
should  not  be  granted,  the  matter  came  on  for  hearing,  at  which  time 
there  was  presented  to  the  court  an  affidavit  of  the  defendants  Mont- 
gomery and  Farquharson,  setting  forth,  among  other  things,  that  in 
the  early  part  of  May,  1918,  the  employes  of  the  complainant  company 
commenced  to  organize  themselves  into  unions  as  divisions  and  lodges 
of  the  brotherhoods  that  have  been  mentioned,  which  work  was  cer- 
ried  on  with  the  assistance  of  the  brotherhoods  and  their  representa- 
tives until  suspended  by  the  temporary  restraining  order  of  the  court 
issued  July  2,  1918,  and  during  which  time  about  1,300  of  such  em- 
ployes had  joined  the  brotherhoods  freely  and  voltmtarily  and  with- 
out any  threat  or  coercion ;  that  each  and  every  place  mentioned  in  the 
complaint  as  the  location  of  military  camps,  posts,  and  shipyards  is 
reached  and  served  by  the  Southern  Pacific  Railroad,  the  officials  and 
superintendents  of  which  road  the  affiants  caused  to  he  notified  of 
the  impending  strike  at  least  six  hours  before  such  strike  was  called ; 
that  during  the  month  of  June,  1918,  the  complainant  discharged 
from  its  employ  more  than  30  men,  specifically  named,  who  had  joined 
one  of  the  brotherhoods  mentioned,  in  each  case  refusing  to  give  such 
employe  a  hearing,  and  in  respect  to  many  of  them  saying  or  inti- 
mating that  the  discharge  was  because  they  joined  the  brotherhood; 
that  on  the  25th  of  June,  1918,  the  affiants,  as  representatives  of  the 
said  1,300  employes,  requested  a  conference  with  the  president  of  the 
complainant  company  upon  the  subject,  which  conference  was,  on 
June  27,  1918,  refused,  and  that— 

''because  of  the  refusal  of  plaintiff  corporation  to  recognize  and  deal  with 
said  1300  employes  through  the  representatives  of  their  respective  organiza- 
tions, and  because  of  the  discharge  without  Just  cause  or  hearing  of  said  men- 
tioned members,  and  because  of  other  grievances  and  for  the  purpose  of  ob- 
taining such  recognition  and  redress  of  grievances,  there  was  submitted  to 
said  1300  members  and  other  operative  employ^  the  question  of  whether  or 
not  they  would  leave  in  a  body  the  employment  of  the  plaintiff  corporation ; 
that  between  June  29,  and  July  2,  1918,  more  than  90  per  cent,  of  said  mem- 
bership voted  in  favor  of  leaving  the  employment  of  plaintiff  in  a  body,  and  in 
accordance  with  such  vote  a  strike  was  declared  and  called,  to  take  effect  on 
July  2,  1918,  at  7  o'clock  p.  m.,  on  which  date  and  hour  said  1,300  members 
withdrew  from  the  service  of  the  plaintiff  corporation  in  a  body;  that  the 
restraining  order  issued  herein  was  served  on  affiants  and  some  of  their  code- 
tendants  at  about  9:30  p.  m.  July  2,  1918,  and  that  by  reason  of  such  restrain- 
ing order,  and  pursuant  to  the  policy  of  said  brotherhoods,  the  strike  already 
voted,  called,  declared,  and  effective,  was  ordered  to  be  suspended  until  the 
further  order  of  the  court;  that  upon  the  suspending  of  said  strike  a  con- 
siderable number  of  said  membership  reported  to  the  plaintiff  for  duty,  and 
in  a  large  number  of  instances  were  not  allowed  to  return  to  work ;  that  upon 
the  voting  and  declaring  of  said  strike.  Instructions  were  issued  to  the  mem- 
bership of  said  two  brotherhoods  regarding  their  conduct  during  such  strike,  a 
ie9C.C.A.--2e 
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copy  of  whldi  Instmctioiis  is  hereto  attached  and  marked  Exhibit  B  and  made 
a  part  of  this  affidavit." 

The  affidavit  above  referred  to  also  stated  that  on  July  3,  1918,  the 
defendants,  as  representatives  of  the  1,300  employes  mentioned,  of- 
fered through  a  committee  appointed  by  the  Governor  of  California 
to  submit  the  controversy  to  the  arbitration  of  any  federal  board  and 
to  abide  the  award  made  by  such  board,  which  offer  was  refused  by 
the  complainant ;  that  on  July  4,  1918,  the  affiants  as  such  representa- 
tives offered  to  United  States  Commissioner  of  Conciliation,  C.  T. 
Connell,  to  submit  the  controversy  to  the  United  States  War  Labor 
Board,  and  to  that  end  delivered  to  him  a  letter  which  is  set  out  in 
the  record. 

The  refusal  by  the  complainant  of  the  requested  conference  with  it 
was  made  by  a  letter  of  its  president  and  general  manager,  Paul  Shoup, 
of  June  25,  1918,  addressed  to  the  defendants  Montgomery  and  Far- 
quharson  as  representatives  of  their  respective  brotherhoods,  in  which 
it  was  stated  by  the  president  and  general  manager  of  the  complain- 
ant as  follows : 

"No  benefit  can  be  derived  from  conference  such  as  you  suggest,  you  repre- 
senting the  Brotherhood  of  Locomotive  Engineers  and  Brotherhood  of  Bail- 
way  Trainmen,  and  accompanied  by  committees  representing  employ^  of  this 
company,  for  the  reason  that  this  company  does  not  recognize  your  organiza- 
tions, or  any  other  outside  organizations,  In  connection  with  its  relations  with 
its  employes,  which  have  been  agreeably  maintained  for  many  years,  and  any 
such  conference  would  therefore  merely  lead  to  misunderstandings. 

"The  inclosed  circular,  issued  to  our  employ^  under  date  of  June  5,  1918, 
expresses  the  position  of  the  company." 

On  the  hearing  and  in  support  of  the  application  for  a  preliminary 
injunction  the  affidavit  of  Mr.  Shoup  was  introduced,  in  which  it  was 
shown,  among  other  things,  that  he  then  was  and  since  1910  had  been 
the  principal  executive  in  charge  of  operations  of  the  complainant 
company,  during  which  time  he  had  never  declined  to  meet  its  em- 
ployes and  discuss  with  them  any  subject  of  mutual  interest ;  that  no 
demand  had  ever  been  made  upon  him  for  increase  in  their  wages, 
but  that  increases  had  been  voluntarily  made,  without  request,  from 
time  to  time,  and  in  amounts  specifically  stated  in  his  affidavit ;  that 
no  controversy  over  question  of  hours  of  employment  had  been  brought 
to  him  for  consideration,  and  that  the  complainant  was  not  then  and 
never  had  been  one  of  the  federal  controlled  roads,  but,  on  the  con- 
trary, was  expressly  excluded  therefrom  by  act  of  Congress  (Act 
March  21,  1918,  c.  25,  40  Stat.  451,  §  1  [Comp.  St.  1918,  §  3115%a]), 
notwithstanding  which  it  had — 

"voluntarily  raised  the  wages  of  its  motormen  and  conductors,  all  of  whom 
are  paid  by  the  hour,  to  the  extent  prescribed  by  the  hourly  wage  basis  set 
forth  in  Director  General's  Order  No.  27  of  May  25,  1918,  controlling  wages  on 
the  lines  under  federal  control,  and  that  in  addition,  where  such  employ(^ 
less  than  five  years  in  service  received  additional  compensation  under  the  Pa- 
cific electric  scale  through  added  years  of  service  since  1915,  the  wage  in- 
crease had  been  allowed  on  the  basis  of  the  increased  scale,  though  the  same 
I)08ition  in  work  be  occupied." 
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That  affidavit  proceeds  as  follows : 

"And  further  that  he  has  by  circular  told  every  employ^  of  the  company  if 
in  doubt  to  che<^  the  increased  wages  allowed  against  the  scale  given  in  Di- 
rector General's  Order  No.  27,  to  see  that  the  promise  that  increase  should 
be  on  that  basis  is  carried  out,  and  that  copy  of  Order  No.  27  has  been  filed  at 
the  information  bureau  of  the  Pacific  Electric  Railway  Company  at  Sixth  and 
Main  streets  accordingly ;  and  with  reference  to  statement  made  in  letter  by 
Messrs.  Farquharson  and  Montgomery,  that  said  promise  is  not  being  lived  up 
to  by  the  Pacific  Electric  Railway  Company,  alleging  certain  action  by  the 
Council  of  National  Defense  having  bearing  upon  the  situation,  states  that  he 
has  telegraphed  W.  V.  Hill,  Assistant  Manager,  American  Electric  Railway 
Association,  War  Board,  Washington,  D.  C,  as  per  copy  of  telegram  attached, 
and  received  reply  from  Mr.  Hill  as  per  copy  of  telegram  attached,  showing 
that  the  action  referred  to  had  no  bearing  whatsoever  upon  the  wage  scales 
of  electric  railways. 

"And,  further,  that  the  Adamson  Act,  to  which  reference  has  been  made  in 
correspondence  by  Messrs.  Farquharson  and  Montgomery,  specifically  ex- 
cludes interurban  and  street  railways. 

*'And,  further,  that  there  is  no  question  as  to  wages  or  hours  between  the 
employes  of  the  Pacific  Electric  Railway  Company  and  the  company,  and  that 
he  has  not  declined  to  mediate  cases  of  certain  employ^,  numbering  25  or 
more,  dismissed  from  service  in  the  months  of  May  and  June,  but,  on  the 
contrary,  these  dismissed  employ^  did  not  come  to  him,  but  Instead  through 
channels  unknown  to  him  applied  to  the  Secretary  of  Labor,  and  on  June  22d 
he  received  a  letter  from  Charles  P.  Connell,  United  States  Commissioner  of 
Conciliation  (copy  attached)  in  relation  to  these  cases ;  that  Mr.  Connell  had 
then  to  go  to  San  Francisco,  and  on  Thursday  afternoon,  June  27th,  telephoned 
that  he  had  returned,  but  would  have  to  leave  that  night  for  Salt  Lake  City, 
and  to  wire  him  of  any  developments,  and  that  on  June  29th  he  wired  Mr. 
Connell  at  Salt  Lake  that  he  had  completed  investigations  and  would  be 
ready  to  discuss  each  of  them  with  Mr.  Connell  on  the  latter's  return,  and 
that  Mr.  Connell  made  an  appointment  by  wire  from  Salt  Lake,  July  2d, 
stating  he -would  call  on  Friday,  July  5th,  at  10:30  a.  m.,  for  such  discussion, 
which  he  did,  and  that  each  and  every  case  was  gone  over  thoroughly  at  that 
time,  with  all  of  the  evidence  leading  up  to  the  dismissal  of  each  man  pre- 
sented to  Mr.  Connell  for  his  consideration,  and  that  decision  will  in  a  very 
few  days  be  reached  as  to  the  disposition  of  these  cases. 

"And,  further,  that  none  of  these  dismissed  employfis  have  called  upon  the 
president  to  consider  their  cases,  with  the  exception  of  three,  who  made  ap- 
pointment for  2  o'clock,  Thursday,  June  27th,  and  were  at  that  time  received 
by  him  and  their  cases  discussed,  with  the  conclusion,  expressed  by  Mr.  Shoup, 
to  which  there  was  no  objection  made  by  the  employes,  that  inasmuch  as  the 
cases  generally  were  up  for  consideration  with  Mr.  C.  F.  Connell,  it  would 
probably  be  best  to  take  care  of  all  of  them  through  that  channel. 

"And  that  the  only  other  question  before  him  at  this  time,  dealing  with 
the  relations  of  the  employes  to  the  company,  is  a  request,  not  from  the  em- 
ployes, but  from  the  vice  president  of  the  Brotherhood  of  Railroad  Trainmen 
and  vice  president  of  the  Brotherhood  of  Locomotive  Engineers,  claiming  to 
represent  a  large  number  of  the  motormen  and  conductors  of  the  company, 
and  demanding  under  date  of  July  2d,  said  demand  being  presented  by  letter 
to  the  ofilce  of  afliant  shortly  after  noon  of  that  day,  and  later  delivered  to 
affiant  personally  about  1 :20  p.  m.,  that  the  organizations  of  the  Brotherhood  of 
Railroad  Trainmen  and  Brotherhood  of  Locomotive  Engineers  be  recognized, 
together  with  certain  other  demands  concerning  members  of  such  brother- 
hoods, and  that,  if  not,  the  motormen  and  conductors  of  the  Pacific  Electric 
Railway,  in  so  far  as  they  were  members  of  such  organizations,  would  be 
withdrawn  from  the  service  of  the  company  at  7  o'clock  p.  m.  on  that  date; 
and,  affiant  declining  to  recognize  these  organizations,  the  threat  to  withdraw 
these  men  from  the  service  of  the  company  was  carried  out,  to  the  extent 
of  the  power  of  the  two  vice  presidents  of  the  organizations  named,  at  that 
hour." 
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The  record  shows  that  the  defendants  Mon^omery  and  Farquhar- 
son,  on  behalf  of  their  respective  brotherhoods,  notified  Shoup  at 
1 :30  p.  m.  of  July  2,  1918,  that,  in  the  event  the  organization  was  not 
recognized,  a  strike  would  be  called  5%  hours  later,  which  was  done. 
The  record  also  shows  that  for  several  weeks  preceding  the  strike  the 
employes  of  the  company  were  urged  to  join  the  unions,  and  were 
told,  among  other  things,  that  they  would  be  "eating  dirt  oflF  the 
streets"  in  the  event  they  failed  to  do  so ;  that  such  of  the  employ^ 
as  remained  at  work  notwithstanding  the  strike  order  were  subjected 
to  threats,  opprobrious  epithets,  and  insults  by  members  of  the  as- 
sociations, and  that  the  senior  United  States  officer  in  command  at 
San  Pedro  placed  the  trains  of  the  complainant  company  under  mili- 
tary guard,  issuing  the  following  order: 

"To  All  Persons  Concerned: 

"1.  Because  the  United  States  malls  must  have  unimpaired  moTement; 

"(2)  In  order  that  tbe  transportation  of  troops,  munitions,  and  miUtary 
stores  essential  to  the  effectiye  prosecution  of  the  war  may  not  be  obstructed ; 

"(3)  To  prevent  slowing  down  the  building  of  vess^  under  construction  for 
the  United  States  Shipping  Board  at  or  near  Los  Angeles  Harbor ; 

"(4)  All  persons  are  warned — and  hereby  cautioned — ^that  any  interference 
or  attempt  to  obstruct  the  free  passage  of  freight  or  passenger  trains  or 
trolley  cars  to  or  from  San  Pedro  and  the  Outer  Harl)or,  over  any  raU  line,  is 
at  their  own  peril.  Naval  guards  on  each  car  will  attend  to  the  enforcem^t 
of  these  instructions ;  and  it  is  earnestly  requested  that  such  guards  shaU  not 
be  hindered  or  hampered  In  the  executicm  of  duties  with  which  charged. 

"H.  0.  Poundstone^ 

"(Commander  U.  S.  Navy,  Commanding  Submarine  Base  and 
Senior  Officer  Present  at  San  Pedro." 

The  record  also  shows  that  among  the  "duties  of  members  and  com- 
mitteemen in  conduct  of  strike  on  Pacific  Electric  Railway,"  issued  by 
the  defendants  Montgomery  and  Farquharson  on  behalf  of  their  re- 
spective brotherhoods  is  the  following: 

''(9)  Members  of  these  organizations,  employed  on  neighboring  or  connecting 
lines,  should  be  given  to  understand  distinctly  that  they  can  continue  to  per- 
form their  usual  duties  <m  their  own  line,  but  they  must  not  encroach  In  any 
way  upon  the  lines  of  the  Pacific  Electric,  to  do  work  that  has  not  been  re- 
garded as  a  part  of  their  duty  prior  to  the  date  the  strike  became  effective." 

The  record  further  shows  that  factories  engaged  in  packing  sea 
foods  for  the  United  States  and  allied  governments,  docks  and  piers 
devoted  to  national  use,  and  a  harbor  railroad  owned  by  the  city  of 
Los  Angeles  and  connecting  with  the  shipyards,  the  submarine  base, 
and  the  naval  reserve  camp  at  San  Pedro,  are  exclusively  served  by 
the  line  of  the  complainant  company. 

The  contention  of  the  appellants'  counsel  that  because  the  act  of 
Congress  of  October  15,  1914,  38  Stat.  730,  c.  323,  commonly  called 
the  Clayton  Act,  was  not  expressly  mentioned  in  either  the  majority 
or  dissenting  opinions  of  the  Supreme  Court  in  the  case  of  Hitchman 
Coal  &  Coke  Co.  v.  Mitchell,  245  U.  S.  229,  38  Sup.  Ct.  65,  62  L. 
Ed.  260,  L.  R.  A.  1918C,  497,  Ann.  Cas.  1918B,  461,  we  should  hold 
that  the  court  decided  that  case  "upon  the  condition  of  the  law  exist- 
ing at  the  time  of  its  commencement,  and  not  upon  the  condition  ex- 
isting at  the  time  of  the  decision,"  is  wholly  unsotmd.    The  exact  re- 
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verse  Is  manifestly  true.  That  the  order  here  appealed  from  accords 
with  the  decision  in  the  case  cited  is  expressly  conceded  in  the  brief 
for  the  appellants,  where  it  is  declared  that — 

"the  injunction  approved  by  the  Supreme  Court  in  the  Hitchman  Case  does  the 
same  violence  to  the  provisions  of  the  Clayton  Act  as  does  the  order  at  bar.". 

And  again: 

"Certain  it  is  that  the  provisions  of  the  Clayton  Act  and  the  decision  in  the 
Hitchman  Case  cannot  be  reconciled.** 

Nor  is  it  true  that  the  Supreme  Court  made  in  the  case  cited  no 
reference  to  the  Clayton  Act ;  for,  notwithstanding  the  fact  that  that 
act  was  pressed  upon  its  consideration,  the  court,  in  the  course  of  its 
elaborate  opinion,  expressly  declared  it  "needless  to  say  there  is  no  act 
of  legislation  to  which  defendants  may  resort  for  justification." 

While  it  is  perfectly  true,  as  is  expressly  declared  in  section  6  of 
that  act  (Comp.  St.  §  8835f ),  "that  the  labor  of  a  human  being  is  not 
a  commodity  or  article  of  commerce,"  it  is  equally  true  that  laborers 
in  this  country,  in  whatever  field  of  operation,  and  whether  of  head 
or  hand,  are  governed  and  protected  by  the  same  Constitution  and 
laws  that  govern  and  protect  the  owners  of  property  here.  One  of 
the  things  thus  permitted  and  secured  is  the  right  of  contract.  The 
latter,  freely  and  fairly  made  upon  sufficient  consideration,  is  in- 
violable. In  the  present  case  the  complainant  company  made  non- 
membership  in  a  union  a  condition  of  employment,  and  to  that  con- 
dition the  employes  in  question  agreed.  Such  was  the  contract  of  the 
parties.  Speaking  to  that  point  in  the  Hitchman  Case,  the  Supreme 
Court  said  (245  U.  S.  250,  251,  38  Sup.  Ct.  72,  62  Iv.  Ed.  260,  L.  R. 
A.  1918C,  497,  Ann.  Cas.  1918B,  461): 

'That  the  plaintiff  was  acting  within  its  lawful  rights  in  employing  its  men 
only  upon  terms  of  continuing  nonmembership  in  the  United  Mine  Workers  of 
America  is  not  open  to  question.  Plaintiff's  repeated  costly  experiences  of 
strikes  and  other  biterferences  whUe  attempting  to  *run  union'  were  a  suffi- 
cient explanation  of  its  resolve  to  run  'nonunion,'  if  any  were  needed.  But 
neither  explanation  nor  Justification  is  needed.  Whatever  may  be  the  advan- 
tages of  'collective  bargaining/  it  is  not  bargaining  at  all,  in  any  Just  sense, 
imless  it  is  voluntary  on  both  sides.  The  same  liberty  which  enables  men  to 
form  unions,  and  through  the  union  to  enter  into  agreements  with  employ- 
ers willing  to  agree,  entitles  other  men  to  remain  independent  of  the  union,  and 
other  employers  to  agree  with  them  to  employ  no  man  who  owes  any  allegi- 
ance or  obligation  to  the  union.  In  the  latter  case,  as  in  the  former,  the  par- 
ties are  entitled  to  be  protected  by  the  law  in  the  enjoyment  of  the  benefits  of 
any  lawful  agreement  they  may  make.  This  court  repeatedly  has  held  that 
the  employer  is  as  free  to  make  nonmembership  in  a  union  a  condition  of 
employment  as  the  workingman  is  free  to  Join  the  union,  and  that  this  is  a 
part  of  the  constitutional  rights  of  personal  liberty  and  private  property,  not 
to  be  taken  away  even  by  legislation,  unless  through  some  proper  exercise 
of  the  paramount  police  power.  Adair  v.  United  States,  208  U.  S.  161,  174  [28 
Sup.  Ot  277,  52  K  Ed.  436,  18  Ann.  Cas.  764] ;  Coppage  v.  Kansas,  236  U.  S. 
1,  14  [35  Sup.  Ct.  240,  59  U  Bd.  441,  U  R.  A.  1915C,  960].  In  the  present  case, 
needless  to  say,  there  is  no  act  of  legislation  to  which  defendants  may  resort 
for  Justification. 

"Plaintiff,  having  in  the  exercise  of  its  undoubted  rights  established  a 
working  agreement  between  it  and  its  employes,  with  fhe  free  assent  of  the 
latter,  la  entitled  to  be  protected  in  the  enjoyment  of  the  resulting  status,  a^ 
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In  any  other  legal  right.   That  the  employment  was  *at  will,'  and  terminable  by 
either  party  at  any  time,  is  of  no  consequence." 

With  the  contract  between  the  complainant  company  and  its  em- 
ployes the  appellants  Montgomery  and  Farquharson  in  their  respec- 
tive capacity,  and  others  acting  with  them,  undertook  to  interfere,  not 
by  "recommending,  or  advising,  or  persuading"  such  employes  to  break 
their  contract  and  stop  the  work  in  which  they  were  engaged  by  any 
peaceful  or  lawful  means,  but  by  threats,  opprobrious  epithets,  and 
insults,  to  such  an  extent  that  it  became  necessary  for  the  command- 
ing oflficer  of  the  United  States  Submarine  Base  at  San  Pedro  to  give 
public  warning  to  all  persons  concerned  against  any  interference,  or 
attempt  to  interfere,  or  attempt  to  obstruct  the  free  passage  of  freight 
or  passenger  trains  or  trolley  cars  to  or  from  San  Pedro  and  the  Outer 
Harbor  there,  and  to  actually  put  naval  guards  on  each  car  to  enforce 
his  command.  Surely  nothing  more  need  be  said  to  show  the  absurdity 
of  the  pretension  that  the  appellants'  interference  with  the  existing 
contract  between  the  complainant  company  and  its  employes  was  not 
that  peaceful,  lawful  recommending,  advising,  or  persuading  the  lat- 
ter to  cease  work  and  terminate  their  employment,  permitted  by  the 
provisions  of  the  act  of  Congress  of  October  15,  1914  (38  Stat.  730). 
In  speaking  of  similar  acts  in  the  Hitchman  Mine  Case,  245  U.  S.  256, 
38  Sup.  Ct.  74,  62  L.  Ed.  260,  L.  R.  A.  1918C,  497,  Ann.  Cas.  1918B, 
461,  et  seq.,  the  Supreme  Court  said : 

*'In  any  aspect  of  the  matter,  it  cannot  be  said  that  defendants  were  pur- 
suing their  object  by  lawful  means.  The  question  of  their  intentions — of  their 
bona  fides — cannot  be  ignored.  It  enters  into  the  question  of  malice.  As 
Bowen,  L.  J.,  justly  said,  in  the  Mogul  Steamship  Case,  23  Q.  B.  Div.  613:  'In- 
tt^ntionally  to  do  that  which  is  calculated  in  the  ordinary  course  of  events  to 
damage,  and  which  does,  in  fact,  damage  another  in  that  other  person's  prop- 
erty or  trade,  is  actionable  if  done  without  just  cause  or  excuse.'  And  the  in- 
tentional infliction  of  such  damage  upon  another,  without  justification  or 
excuse,  is  malicious  in  law.  Bitterman  v.  LouisviUe  &  Nashville  R.  R,  Co.,  207 
U.  S.  205,  223  [28  Sup.  Ct.  91,  52  L.  Ed.  171,  12  Ann.  Cas.  693] ;  Brennan  v. 
United  Hatters,  73  N.  J.  Law,  729  et  seq.  [65  Atl.  165,  9  L.  R.  A.  (N.  S.)  254, 
118  Am.  St.  Rep.  727,  9  Ann.  Cas.  698],  and  cases  cited.  Of  course,  in  a 
court  of  e<iuity,  when  passing  upon  the  right  of  injunction,  damage  threatened, 
irremediable  by  action  at  law,  is  equivalent  to  damage  done.  And  we  cannot 
deem  the  proffered  excuse  to  be  a  *just  cause  or  excuse,'  where  it  is  based, 
as  in  this  case,  upon  an  assertion  of  conflicting  rights  that  are  sought  to  be 
attained  by  unfair  methods,  and  for  the  very  purpose  of  interfering  with 
plaintiff's  rights,  of  which  defendants  have  full  notice. 

'* Another  fundamental  error  in  defendants'  position  consists  in  the  as- 
sumption that  all  measures  that  may  be  resorted  to  are  lawful  if  they  are 
'peaceable' — that  is,  if  they  stop  short  of  physical  violence,  or  coercion  through 
fear  of  it.  In  our  opinion,  any  violation  of  plaintiff's  legal  rights  contrived 
by  defendants  for  the  purpose  of  inflicting  damage,  or  having  that  as  its 
necessary  effect,  is  as  plainly  inhibited  by  the  law  as  if  it  involved  a  breach 
of  the  peace.  A  combination  to  procure  concerted  breaches  of  contract  by 
plaintiff's  employes  constitutes  such  a  violation.    ♦    ♦    ♦ 

**It  was  one  thing  for  plaintiff  to  find,  from  time  to  time,  comparatively  small 
numbers  of  men  to  take  vacant  places  in  a  going  mine;  another  an(\  a  mncn 
more  difficult  thing  to  find  a  complete  gang  of  new  men  to  start  up  a  mine 
shut  down  by  a  strike,  when  there  might  be  a  reasonable  apprehension  of 
violence  at  the  hands  of  the  strikers  and  their  sympathizers.  The  disordered 
condition  of  a  mining  town  in  time  of  strike  is  matter  of  common  knowledge. 
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It  was  this  kind  of  Intimidation,  as  well  as  tbat  resulting  from  the  large 
organized  membership  of  the  union,  tiiat  defendant  sought  to  exert  upon  plain- 
till,  and  it  renders  pertinent  what  was  said  by  this  court  in  the  Gompers 
Case.  221  U.  S.  418,  439  [31  Sup.  Ct  492.  55  L.  Ed.  797.  34  L.  R.  A.  (N.  S.)  874], 
Immediately  following  the  recognition  of  the  right  to  form  labor  unions: 
*But  the  very  fact  that  it  is  lawful  to  form  these  bodies,  with  multitudes  of 
members,  means  that  they  have  thereby  acquired  a  vast  power,  in  the  presence 
of  which  the  individual  may  be  helpless.  This  power,  when  unlawfully  used 
against  one,  cannot  be  met,  except  by  his  purchasing  peace  at  the  cost  of  sub- 
mitting to  terms  which  involve  the  sacrifice  of  rights  protected  by  the  Con- 
stitution, or  by  standing  on  such  rights  and  appealing  to  the  preventltive 
powers  of  a  court  of  equity.  When  such  appeal  is  made  it  is  the  duty  of  gov- 
ernment to  protect  the  one  against  the  many  as  well  as  the  many  against  the 
one." 

In  the  case  of  Stephens  et  al.  v.  Ohio  State  Telephone  Co.  (D.  C.) 
240  Fed.  759,  773,  774,  Judge  Killits,  in  discussing  the  same  general 
.subject,  said,  among  other  things: 

"The  right  of  free  speech  does  not  give  any  one  the  privilege  to  force  his 
views  upon  others,  to  compel  others  to  listen.  The  right  of  others  to  listen 
or  to  decline  to  listen  is  as  sacred  as  that  of  free  speech.  It  is  clear  that,  if 
one  does  not  desire  speech  of  another,  he  may  as  surely  have  his  privacy  there- 
from as  the  privacy  of  his  home.  It  is  undeniable  that  the  so-called  right  of 
peaceful  persuasion  may  be  lawfully  exercised  only  upon  those  who  are 
willing  to  listen  to  the  persuasive  arguments. 

**Again,  every  man  has  the  right  to  the  pursuit  of  his  lawful  business  or 
employment  undisturbed,  and  any  act  performed  with  intent  to  disturb  the 
full  and  unrestrained  exercise  of  his  faculties  and  wishes  in  such  employ- 
ment is  plainly  unlawful. 

"Again,  he  has  the  right  of  privacy  and  freedom  from  molestation  of  pri- 
vate persons,  hostile  or  otherwise,  at  his  home,  at  his  lodging,  at  his  place  of 
work ;  he  has  the  right  to  walk  the  streets  without  annoyance  from  the  un- 
welcome attentions  of  others,  so  long  as  he  is  conducting  himself  in  a  lawful 
manner.    ♦    ♦    ♦ 

"Again,  the  right  of  one  man  to  work  is  as  much  entitled  to  respect  as  the 
right  of  another  to  cease  work  or  to  strike. 

"Again,  the  right  of  an  employer  to  engage  whomsoever  he  chooses  is  as 
strong  as  the  right  of  an  employ^  to  refuse  to  work.    ♦    ♦    ♦ 

"It  is  a  safe  and  proper  generalization  that  any  action  having  in  it  the 
element  of  intimidation,  or  coercion,  or  abuse,  physical  or  verbal,  or  of  in- 
vasion of  rights  of  privacy,  when  not  performed  under  sanctions  of  law  by 
those  lawfully  empowered  to  enforce  the  law,  is  unlawful;  every  act,  of 
speech,  of  gesture,  or  of  conduct,  which  'any  fair-minded  man*  may  reasonably 
judge  to  be  Intended  to  convey  insult,  threat,  or  annoyance  to  another,  or  to 
work  assault  or  abuse  upon  him,  is  imlawful.  Not  a  syllable  of  the  Clayton 
Act,  or  of  any  other  law,  whether  of  legislation  of  Congress  or  of  the  com- 
mon law,  sanctions  any  of  the  incidents  we  have  referred  to.  They  are  to 
be  condemned  as  legally  inexcusable;  such  must  be  the  verdict  of  'any  fair- 
minded  man' ;  nothing  can  be  said  in  justification. 

"These  propositions  are  so  elemental  that,  but  for  the  confusion  which 
exists  in  many  minds  that  a  labor  controversy  affects  the  commonest  rules  of 
life,  it  would  seem  a  waste  of  time  to  state  them.  The  existence  of  a  strike 
does  not  make  that  lawful  which  would  otherwise  be  unlawful.  These  per- 
sonal rights  to  which  we  have  alluded  are,  in  each  instance,  precisely  those 
which  the  striker  himself  would  insist  upon  were  conditions  reversed.  They 
are  also  so  plain,  and  the  answers  to  me  questions  involving  them  so  certain, 
that  one  called  upon  to  enforce  the  law,  if  he  has  but  ordinary  intelligence, 
will  plainly  fail  to  do  his  duty  when  in  his  presence  a  feUow  citizen  suffers  an 
invasion  of  his  rights  of  this  character." 

The  order  appealed  from  is  affirmed. 
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(258  Fed.  802) 

KELLY  et  al.  t.  UNITED  STATES. 

(Oircnlt  Ck>urt  of  Appeals,  Sixth  Circuit    January  7,  19100 

No.  2978. 

1.  iNDICTlfSNT  AWD  InFOBMATION  ^=»171 — FAILURE  OP  PbOOF  OF  CONSPIRACY— 

Effect— Conviction  of  Crime. 

Conspiracy  alleged  may  fail  in  proof,  as  well  as  proved  conspiracy  may 
fail  in  execution;  hence  failure  to  prove  the  existence  of  a  conspiracy 
alleged  to  have  been  formed  to  defraud  the  United  States  cannot  affect 
the  right,  regardless  of  conspiracy,  to  prove  that  the  fraud  which  was 
the  alleged  object  of  the  conspiracy  was  actually  committed. 

2.  Conspiracy  ^s»37— Criminal  Law   ^=»876% — Conspiracy  to   Defraud 

Government — Inconsistent  Verdict. 

An  indictment  for  conspiracy  to  defraud  the  United  States  and  one  for 
the  offense  which  was  the  object  of  the  alleged  conspiracy  are  for  differ- 
ent offenses,  and,  where  the  cases  are  consolidated  for  trial,  a  verdict  of 
acquittal  under  the  conspiracy  indictment  is  not  inconsistent  with  a  ver^ 
diet  of  guilty  under  the  other,  although  the  overt  acts  charged  in  the  for- 
mer are  some  of  acts  relied  on  under  the  latter. 

3.  Criminal  Law  «=»195(1) — Former  AcQunrAL— Identity  of  Offenses. 

A  plea  of  autrefois  acquit  is  unavailing,  unless  the  offense  presently 
charged  is  precisely  the  same  in  law  and  fact  as  the  former  one  relied 
on  under  the  plea. 

4.  Corporations  «=»3tJ9 — Corporate  Agents — Criminal  Responsibilitt. 

It  is  a  rule  of  the  criminal  law,  as  well  as  the  dvil,  that  corporate 
agencies  cannot  shield  themselves  behind  the  corporation,  where  they 
are  the  actual  and  efficient  actors  in  committing  a  fraud  or  an  offense, 
and  an  indictment  is  good  which  charges  defendants  with  committing  an 
offense  "while  engaged  as  officers,  agents,  and  employes'*  of  a  corporation. 
6.  Criminal  Law  ^s»59(5) — Indictment  and  Information  ^=>124(6) — Charo- 
iNo  Accessory  as  Principal — Joinder  of  Principal. 

Under  Criminal  Code,  I  332  (Comp.  St.  $  10506),  making  aiders  and 
abettors  principals,  one  formerly  known  as  an  accessory  may  be  charged 
as  a  principal,  without  Joining  the  principal  offender. 

6.  Criminal  Law  ^=»619 — Consolidation  of  Indictments  for  Trial. 

Rev.  St.  S  1024  (Comp.  St.  $  1690),  investing  trial  Judges  with  discretion- 
ary power  to  require  indictments  charging  one  or  more  persons  with  dif- 
ferent, though  connected,  acts  or  transactions  of  the  same  class  of 
crimes  or  offenses  to  be  consolidated  for  trial,  applies  to  separate  indict- 
ments of  the  same  persons;  one  charging  conspiracy  to  commit  a  sub- 
stantive offense,  and  the  other  oharging  its  actual  commission. 

7.  Criminal  Law   ^=»1144(14) — Review — Instructions  on  Admission  and 

Purpose  of  Evidence — Presumption. 

It  is  not  to  be  assumed  in  a  criminal  case,  any  more  than  in  a  civil 
case,  that  a  Jury  cannot  grasp  the  meaning  of  the  courts  instructions 
touching  admissibility  and  purposes  of  evidence,  even  though  a  change  in 
ruling  in  that  behalf  be  involved. 

8.  Criminal  Law  ^=»1159(2) — Sufficiency  of  Evidence — Review  by  Appel- 

late Court. 

On  review  of  the  evidence  in  a  criminal  case,  it  is  for  the  appellate 
court  to  determine  only  whether  there  was  evidence  introduced  which 
was  proper  to  go  to  the  Jury  and  legally  sufficient  to  sustain  the  verdict 

9.  Criminal  Law  ^=»1161— Review  by  Appellate  Court— Denial  of  Con- 

tinuance. 

Refusal  of  the  trial  court  to  grant  a  continuance  is  reviewable  (mly 
where  it  is  clearly  shown  that  there  was  an  abuse  of  discretion. 

^S9For  other  c«fM  s«e  ume  topic  A  KBY-NUMBBR  In  all  Kej-NumlMrad  Dlcwts  4  Indexes 
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In  Error  to  Ae  IMstrict  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Southern  District  of  Ohio ;  John  E.  Sater,  Judge. 

Criminal  prosecution  by  the  United  States  against  Dennis  Kelly, 
Michael  Leo  Corbett,  William  H.  Eberst,  and  William  H.  Kelley. 
Judgment  of  conviction,  and  defendants  bring  error.    Affirmed. 

Petition  for  writ  of  certiorari  denied  by  United  States  Supreme 
Court,  249  U.  S.  616,  39  Sup.  Ct.  391,  63  L.  Ed. . 

A.  T.  Seymour,  of  Columbus,  Ohio,  Ralph  Crews,  of  New  York 
City,  and  H.  J.  Booth,  of  Columbus,  Ohio,  for  plaintiffs  in  error. 
Robert  W.  Childs,  Sp.  Asst.  Atty.  Gen. 

Before  .WARRINGTON  and  DENISON,  Circuit  Judges,  and 
WESTENHAVER,  District  Judge. 

WARRINGTON,  Circuit  Judge.  Two  indictments  were  returned 
in  the  court  below,  September  4,  1914,  charging  plaintiffs  in  error 
and  certain  other  persons  with  violation  of  section  37  of  the  Criminal 
Code  (Act  March  4,  1909,  c.  321,  35  Stat.  1096  [Comp.  St.  §  10201]) 
and  of  the  Oleomargarine  Act  (Act  Aug.  2,  1886,  c.  840,  24  Stat.  209). 
The  offense  charged  in  the  first  indictment  was  conspiracy,  and  that 
in  the  second  was  fraud  as  respects  the  internal  revenue  tax  of  10 
cents  a  pound  imposed  upon  oleomargarine  manufactured  and  sold 
with  artificial  coloration,  causing  "it  to  look  like  butter  of  a  shade  of 
yellow."  The  plaintiffs  in  error,  Dennis  Kelly,  Michael  Leo  Cor- 
bett, William  H.  Eberst,  and  William  H.  Kelley  (hereinafter  called 
defendants),  were  respondents  in  both  indictments,  with  Cornelius  A. 
Hayes  and  Otto  S.  Marckworth  and,  in  the  first  indictment,  were 
named  with  Mansfield  B.  Snevily,  who,  having  testified  before  the 
grand  jury,  was  not  indicted ;  Hayes  is  dead,  and  Marckworth,  hav- 
ing been  called  by  the  prosecution  to  testify,  was  not  placed  on  trial. 
The  cases  were  consolidated  for  purposes  of  trial.  Under  the  con- 
spiracy indictment  or  count,  a  verdict  of  not  guilty  was  returned  in 
favor  of  each  defendant;  but  under  the  second  indictment  or  count 
(comprising  in  itself  a  number  of  counts)  a  verdict  of  guilty  was  re- 
turned against  each  defendant.  Sentences  were  pronounced,  and  the 
defendants  prosecute  error. 

The  oleomargarine  in  dispute  was  sold  and  distributed  in  the  name 
of  the  Capital  City  Dairy  Company.  This  company  was  organized 
under  the  laws  of  New  Jersey  in  1903,  and  its  factory  was  located 
and  maintained  at  Columbus,  Ohio.  The  amount  of  oleomargarine 
manufactured  at  its  plant  grew  rapidly,  and  the  taxes  alleged  to  have 
legitimately  accrued  to  the  government  and  which  were  not  paid 
amounted  to  large  sums.  The  validity  of  the  indictments  was  tested 
upon  motions  to  quash  and  upon  demurrers.  The  trial  occupied  sever- 
al weeks,  and  at  the  close  of  the  testimony  motion  to  direct  was  denied, 
whereupon  a  well-considered  charge  was  delivered.  Motions  notwith- 
standing the  verdict  under  the  second  indictment,  for  new  trial,  and  in 
arrest  of  judgment,  were  overruled.  Upon  the  motions  to  quash  and 
the  demurrers,  and  likewise  on  the  motion  for  new  trial,  the  court  ren- 
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dcred  elaborate  opinions.  One  hundred  and  thirty-five  assignments  of 
error  are  presented.  It  is  not  necessary  to  call  distinct  attention  to 
all  these  assignments ;  indeed,  this  could  not  be  done  within  space  at 
all  reasonable.  But  the  nature  and  effect  of  the  assignments  will  be 
sufficiently  understood  from  those  specifically  commented  on. 

1.  Verdicts  Claimed  to  be  Inconsistent, — It  is  urged  in  behalf  of 
defendants  that  the  conspiracy  and  overt  acts  alleged  in  the  first  in- 
dictment so  far  involved  the  frauds  alleged  in  the  second  one  as  to 
require  acquittal  also  under  it,  and  hence  that  the  findings  and 
the  verdict  of  the  jury  under  the  second  indictment  are  "in  funda- 
mental and  irreconcilable  conflict  with  the  findings  and  verdict  of 
the  jury"  under  the  first  one.  In  thus  speaking  of  the  indictments 
we,  of  course,  have  in  mind  the  consolidation  of  the  conspiracy  case, 
numbered  798,  with  the  fraud  case,  numbered  800,  for  purposes  of 
trial;  but  it  will  be  convenient  occasionally  to  distinguish  the  cases 
by  their  original  numbers,  regardless  of  any  effect  the  consolidation 
had  in  converting  the  two  indictments  into  counts  of  a  single  indict- 
ment. We  may  say,  further,  that  while  the  legal  sufficiency  of  798 
is  not  now  important,  in  view  of  the  verdict  thereunder,  we  cannot 
very  well  dispose  of  the  question  of  claimed  inconsistency  without 
alluding  to  the  schemes,  respectively,  of  both  indictments,  and  at  the 
same  time  disclosing  our  view  of  the  sufficiency  in  law  of  800;  and 
this  view  must  also  be  determinative  of  the  motion  to  quash  800. 
also  of  the  demurrer  thereto,  and,  in  connection  with  the  question  of 
inconsistency,  the  motions  non  obstante  and  in  arrest  of  judgment. 

In  considering  the  question  of  inconsistency  between  the  verdicts,  it 
is  to  be  observed  that  indictment  798  charges  that  continuously  from 
September  10,  1911,  to  the  date  of  presentation  of  the  indictment 
(September  4,  1914),  the  defendants,  with  Hayes  and  Marckworth, 
and  also  the  "coconspirator"  Snevily,  had  unlawfully  and  feloniously 
conspired,  combined,  confederated,  and  agreed  to  defraud  the  United 
States  of  a  large  sum  of  money  ($l,000,uX)),  being  the  aggregate  of 
divers  sums  accruing  from  day  to  day  as  the  internal  revenue  tax  of 
10  cents  a  poimd  upon  oleomargarine  "not  free  from  artificial  color- 
ation that  caused  it  to  look  like  butter  of  a  shade  of  yellow,"  which 
the  defendants  and  their  coconspirator  "were  to  cause  to  be  manu- 
factured and  produced"  during  such  period  of  time,  "while  engaged 
as  officers,  agents  and  employes  of  the  Capital  City  Dairy  Company, 
a  corporation,  in  causing  that  corporation  to  carry  on  the  business  of 
a  manufacturer  of  oleomargarine  *  *  *  and  from  day  to  day 
unlawfully  and  knowingly  to  cause  the  same  to  be  removed  *  *  * 
and  sold,  vended  and  furnished  to  and  for  the  use  and  consumption  of 
others  * .  *  *  and  to  dealers  in  oleomargarine,"  without  affixing 
or  causing  to  be  affixed  any  coupon  stamps  representing  such  intern^ 
revenue  tax,  and  without  otherwise  paying  or  accounting  to  the  United 
States  for  such  tax;  and  a  large  number  of  transactions  are  set  out 
by  dates,  within  the  time  above  mentioned,  as  alleged  overt  acts  com- 
mitted in  execution  of  such  conspiracy. 

Indictment  800  comprises  nine  counts.  Count  1  charges  that  from 
March  10,  1913,  to  May  1,  1914,  the  defendants,  with  Hayes  and 
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Marckworth  (omitting  Snevily),  "unlawfully  and  feloniously  did  de- 
fraud the  United  States  of  a  large  sum  of  money"  ($1,000,000),  "being 
the  aggregate  of  divers  sums  *  *  *  which  became  due  and  pay- 
able to  the  United  States  from  day  to  day  during  said  period  of  time 

*  *  *  as  and  for  the  internal  revenue  tax  of  10  cents  a  pound 
upon  oleomargarine  *  *  *  not  free  from  artificial  coloration  that 
caused  it  to  look  like  butter  of  a  shade  of  yellow" ;  that  the  oleomar- 
garine was  manufactured  by  defendants  "while  engaged  as  officers, 
agents    and    employes    of    said    the    Capital    City    Dairy    Company 

*  *  *  in  carrying  on,  for  and  in  the  name  of  said  corporation,  the 
business  of  a  manufacturer  of  oleomargarine";  that  on  each  week 
day  they  manufactured  20,000  pounds  and  removed  the  product  and 
sold  it  for  use  and  consumption  "otherwise  than  upon  their  own  sev- 
eral family  tables,"  knowing  it  to  be  "oleomargarine  not  free  from 
such  artificial  coloration,"  without  affixing  any  coupon  stamps  repre- 
senting payment  of  the  internal  revenue  tax  of  10  cents  per  pound, 
and  without  paying  or  otherwise  accounting  to  the  United  States  for 
such  tax  or  any  part  of  it.  The  difference  between  count  1  and  count 
2  is  that  the  latter  charges  that  on  May  1,  1914,  the  defendants  as 
individuals,  not  as  officers  or  employes,  though  in  the  name  of  the 
Dairy  Company,  manufactured  20,000  pounds  of  oleomargarine  with 
artificial  coloration,  as  stated  in  the  first  count,  and  sold  it  for  use  and 
consumption  by  others  without  paying  or  making  any  provision  for 
payment  of  the  internal  revenue  tax  of  ten  cents  a  pound.  Count  3 
is  the  same  as  count  2,  except  that  the  date  is  May  5,  1914,  and  that 
the  defendants  are  charged  with  committing  the  acts  individually,  and 
not  in  the  name  of  the  Dairy  Company;  count  4  same  as  count  3, 
except  that  the  date  is  June  6,  1914,  and  the  amount  9,600  pounds; 
count  5  same  as  count  1,  except  that  the  date  is  May  11,  1914,  and 
the  amount  30,000  pounds ;  count  6  same  as  count  5  except  that  the 
date  is  May  15,  1914,  and  the  amount  18,000  pounds;  count  7  same 
as  counts  3  and  4,  except  that  the  date  is  June  22,  1914,  and  tl%e 
amount  18,000  pounds ;  count  8  same  as  counts  3,  4,  and  7,  except 
that  the  date  is  July  2,  1914,  and  the  amount  24,000  pounds ;  count 
9  diflfers  (if  it  be  a  difference  amounting  to  a  distinction)  from  count 
1  only  in  charging  that  defendants,  as  officers,  agents  and  employes 
of  the  Dairy  Company  "caused"  to  be  committed  acts  similar  to  those 
stated  in  count  1,  instead  of  directly  committing  such  acts  themselves. 

[1]  There  is  an  obvious  and  substantial  distinction  between  the 
two  indictments,  in  that  the  gist  of  the  first  is  the  alleged  conspiracy 
(Williamson  v.  United  States,  207  U.  S.  at  page  447,  28  Sup.  Ct. 
163,  52  L.  Ed.  278),  and  that  of  the  second,  in  each  of  its  counts  alike, 
is  the  alleged  fraud.  The  declared  object  of  the  conspiracy  alleged, 
it  is  true,  was  to  defraud  the  government  of  taxes  identical  in  kind 
with  those  of  which  it  is  alleged  in  the  second  indictment  the  govern- 
ment was  actually  defrauded;  but  it  is  perfectly  plain  that  two  dis- 
tinct oflfenses  were  alleged.  Conspiracy  alleged  may  fail  in  proof, 
as  well  as  proved  conspiracy  may  fail  in  execution.  Failure,  then, 
to  prove  the  existence  of  a  conspiracy  alleged  to  have  been  formed 
to  commit  a  particular  character  of  fraud  cannot  aflfect  the  right. 
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regardless  of  conspiracy,  to  prove  that  fraud  of  the  ^une  character 
was  actually  committed.  This  is  well  within  settled  principles  of  the 
doctrine  of  conspiracy.  As  Judge  Sater  pointed  out  in  overruUnf 
the  motions  to  quash  and  the  demurrers  to  the  indictments,  overt  acts 
are  something  apart  from  the  mere  conspiracy,  citing,  among  other 
decisions,  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  531,  535, 
35  Sup.  Ct.  291,  293  (59  L.  Ed.  705),  where  Mr.  Justice  Pitney  said: 

"It  is  true,  as  held  In  Hyde  v.  Shine,  199  U.  S.  62,  76  [25  Sup.  Ct  760,  50 
L.  Ed.  90],  and  Hyde  v.  United  States,  225  U.  S.  347,  359  [32  Sup.  Ct  793,  56 
L.  Ed.  1114,  Ann.  Gas.  1914A,  614],  that  a  mere  conspiracy,  without  overt  act 
done  to  effect  its  object,  is  not  punishable  criminally  under  section  37  of  the 
Criminal  Code.  But  the  averment  of  the  making  of  the  unlawful  agreement 
relates  to  the  acts  of  all  the  accused,  whUe  overt  acts  may  be  done  by  one  or 
more  less  than  the  entire  number,  and  although  essential  to  the  completion 
of  the  crime,  are  stiU,  in  a  sense,  something  apart  from  the  mere  conspiracy, 
being  'an  act  to  effect  the  object  of  the  conspiracy.'  ** 

Again,  it  was  laid  down  in  United  States  v.  Rabinowich,  238  U. 
S.  78,  85,  35  Sup.  Ct  682,  683  (59  I..  Ed.  1211): 

"It  is  apparent  from  a  reading  of  section  37,  Criminal  Code  (section  5440, 
Rev.  Stat.),  and  has  been  repeatedly  declared  In  decisions  of  this  court,  that 
a  conspiracy  to  commit  a  crime  Is  a  different  offense  from  the  crime  that  Is 
the  object  of  the  conspiracy.  Callan  v.  WHson,  127  U.  S.  540,  555  [8  Sup.  Ct 
1301,  32  L.  Ed.  223] ;  Clune  T.  United  States,  159  U.  S.  590,  595  [16  Sup.  Ct. 
125,  40  L.  Ed.  269] ;  Williamson  v.  United  States,  207  U.  S.  425,  447  [28  Sup. 
Ct.  163,  52  L.  Ed.  278] ;  United  States  v.  Stevenson  (No.  2)  215  U.  S.  200.  203 
[30  Sup.  Ct.  37,  54  L.  Ed.  157].  And  see  Burton  v.  United  States,  202  U.  8. 
344,  377  [26  Sup.  Ct.  688,  50  L.  Ed.  1057,  6  Ann.  Cas.  362] ;  Morgan  v.  Devine, 
237  U.  S.  632  [35  Sup.  Ct.  712,  59  U  Ed.  1153],  The  conspiracy,  however  fully 
formed,  may  faU  of  its  object,  however  earnestly  pursued;  the  contemplated 
crime  may  never  be  consummated ;  yet  the  conspiracy  Is  none  the  less  punish- 
able. Williamson  v.  United  States,  supra.  And  it  is  pimlshable  as  conspiracy, 
though  the  intended  crime  be  accomplished.  Heike  v.  United  States,  227  U. 
S.  131,  144  [33  Sup.  Ct  226,  57  L.  Ed.  450,  Ann.  Cas.  1914C,  128].  ♦  •  • 
There  must  be  an  overt  act;  but  this  need  not  be  of  Itself  a  criminal  act^ 
still  less  need  it  constitute  the  very  crime  that  Is  the  object  of  the  conspiracy. 
United  States  v.  Holte,  236  U.  S.  140,  144  [35  Sup.  Ct.  271,  59  L.  Ed.  504,  L. 
R.  A.  1915D,  281] ;  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  531,  535, 
536  [35  Sup.  Ct  291,  59  Lu  Ed.  705]." 

See,  also,  Goldman  v.  United  States,  245  U.  S.  474,  477,  38  Sup. 
Ct.  166,  62  L.  Ed.  410;  Lome  v.  United  States,  218  Fed.  36,  39,  134 
C.  C.  A.  58  (C.  C.  A.  9). 

[2]  Certainly  there  was  no  inconsistency  in  alleging  the  offenses 
severally  charged  in  the  two  indictments.  Can  it  be,  then,  that  failure 
of  proof  as  respects  the  controlling  issue  under  either  indictment  can 
operate  to  defeat  both  indictments  ?  The  verdict  of  not  guilty  under 
the  first  and  that  of  guilty  under  the  second  naturally  signify  that 
conspiracy  was  not  proved  under  the  former,  but  tliat  fraud  was 
proved  under  the  latter.  This  derives  special  emphasis  from  the  rule, 
just  pointed  out,  that  an  effective  overt  act  may  be  committed  by  one 
or  more  less  than  the  entire  number  of  those  entering  into  a  con- 
spiracy, and  need  not  constitute  the  very  crime  that  is  the  object  of 
the  conspiracy,  and  indeed  need  not  be  of  itself  a  criminal  act.  It 
results  that  the  offense  of  which  defendants  were  found  guilty  was 
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not  the  same  offense  as  the  one  of  which  the^  were  found  not  guilty. 
This,  it  is  true,  is  but  another  way  of  stating,  as  we  have  already 
stated,  that  distinct  offenses  were  charged  in  the  two  indictments. 

[8]  One  of  the  grounds  set  up  in  the  motion  non  obstante  is  that  to 
support  the  charges  of  the  second  indictment,  800,  the  government 
"relied  mainly  upon  evidence  concerning  acts  and  facts  which  are 
specifically  set  out  and  described  as  overt  acts"  in  the  first  indict- 
ment, 798.  This  was  in  effect  a  plea  of  autrefois , acquit.  Such  a 
plea,  however,  is  unavailing  unless  the  offense  presentlv  charged  is 
precisely  the  same  in  law  and  fact  as  the  former  one  relied  on  under 
the  plea;  thus,  as  Mr.  Justice  Harlan  said  (Burton  v.  United  States, 
202  U.  S.  344,  380,  26  Sup.  Ct.  688,  698  (50  L.  Ed.  1057,  6  Ann.  Cas. 
362),  in  adopting  language  of  Chief  Justice  Shaw,  it  must  appear 
that  the  offense  diarged  '  was  the  same  in  law  and  in  fact.  The  plea 
will  be  vicious,  if  the  offenses  charged  in  the  two  indictments  be  per- 
fectly distinct  in  point  of  law,  however  nearly  they  may  be  connected 
in  fact."  Some  of  the  facts  leading  up  to  the  application  there  made 
of  this  rule  are  helpful.  The  point  was  presented  (202  U.  S.  377, 
26  Sup.  Ct.  697,  50  L.  Ed.  1057,  6  Ann.  Cas.  362)  whether  defendant 
could  "legally  be  indicted  for  two  separate  offenses,  one  for  agreeing 
to  receive  compensation  in  violation  of  the  statute,  and  the  other  for 
receiving  such  compensation."  In  sustaining  the  view  that  these  were 
separate  offenses  Mr.  Justice  Harlan  said  (Id.) : 

''There  might  be  an  agreement  to  receive  compensation  for  services  to  be 
rendered  without  any  compensation  ever  being  in  fact  made,  and  yet  that  agree- 
ment would  be  covered  by  the  statute  as  an  offense ;  or  compensation  might  be 
received  for  the  forbidden  services  without  any  previous  agreement,  and  yet 
the  statute  would  be  violated." 

Defendant  also  invoked  protection  under  the  clause  of  the  Consti- 
tution which  declares  that  no  person  "shall  be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of  life  or  limb."  The  first  and 
second  counts  of  an  indictment  in  a  former  case  charged  that  defend- 
ant had  unlawfully  accepted  and  received  certain  money  from  a  com- 
pany for  services  rendered  in  its  behalf  in  a  matter  before  the  Post 
Office  Department  in  which  the  United  States  was  interested;  while 
the  third  count  of  that  indictment  charged  defendant  with  having 
unlawfully  received  this  money  from  Mahaney,  an  officer  of  the  com- 
pany, as  compensation  for  the  services  so  rendered.  Defendant  was 
convicted  on  the  first  and  second  counts*  and  acquitted  on  the  third 
count.  Defendant  pleaded  this  acquittal  in  bar  of  the  prosecution 
based  on  the  third  and  seventh  counts  of  the  last  indictment.  In  its 
answer  to  this  plea  the  government  alleged  that,  while  the  third  and 
seventh  counts  of  the  present  indictment  were  identical  in  legal  effect 
with  counts  1  and  2  of  the  first  indictment,  the  offense  charged  in 
counts  3  and  7  of  the  last  one  was  "not  identical  in  legal  effect  with 
said  count  3  of  said  original  indictment."  Demurrer  to  this  answer 
was  overruled  in  the  court  below,  and  in  sustaining  such  ruling  Mr. 
Justice  Harlan,  speaking  for  the  court,  said  (202  U.  S.  379,  26  Sup. 
Ct.  698,  50  L.  Ed.  1057,  6  Ann.  Cas.  362) : 

"It  was  not  alleged  in  the  former  indictment  that  Mahaney  paid  the  money 
to  the  defendant  in  behalf  of  or  by  direction  of  the  company.    This  distinc- 
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tlon  was  manifestly  in  the  mind  of  tbe  jury  in  the  former  case;  for,  while  they 
foirnd  the  defendant  guilty  of  having  received  forbidden  compensation  from 
the  company,  they  found  him  not  guilty  of  having  received  such  compensation 
ticm  Mahancy." 

And  it  was  to  this  distinction  that  the  rule  before  mentioned  as 
laid  down  by  Chief  Justice  Shaw  was  applied.  The  distinction  thus 
pointed  out  and  the  application  of  the  rule  touching  former  jeopardy 
are  plainly  applicable  to  the  instant  case. 

In  Morgan  v.  Devine,  237  U.  S.  632,  35  Sup.  Ct.  712,  59  L.  Ed. 
1153,  the  court  had  occasion  to  consider  the  rule  against  double  jeop- 
ardy under  petition  of  habeas  corpus.  Devine  and  another  had  plead- 
ed guilty  to  an  indictment  containing  two  counts,  one  under  section 
192  of  the  Penal  Code  (Comp.  St.  §  10362),  for  unlawfully  breaking 
into  a  post  office  with  intent  to  commit  larceny,  and  the  other  under 
section  190  (section  10360),  for  committing  the  larceny.  Devine  was 
sentenced  for  4  years  on  the  first  count  and  2  years  on  the  second; 
the  sentence  being  "cumulative  and  not  concurrent."  The  other  ap- 
pellee was  likewise  sentenced  for  3%  years'  imprisonment  and  a  fine 
of  $100  on  the  first  and  2  years  on  the  second  count.  The  object  of 
seeking  the  writ  was  to  be  discharged  from  confinement  at  the  expira- 
tion of  the  sentences  under  the  first  count,  and  the  writ  was  granted 
below.  Appellees  claimed  protection  against  double  jeopardy  for- 
bidden by  the  Fifth  Amendment,  because  the  several  things  charged 
in  the  two  counts  were  done  at  the  same  time  and  as  part  of  the  same 
transaction.  In  reversing  the  judgment  of  the  District  Court  Mr. 
Justice  Day  said  (237  U.  S.  641,  35  Sup.  Ct.  715,  59  L.  Ed.  1153): 

**As  to  the  contention  of  double  jeopardy  upon  which  the  petition  of  habeas 
corpus  is  rested  in  this  case,  this  court  has  settled  that  the  test  of  identity  of 
offenses  is  whether  the  same  evidence  is  required  to  sustain  them;  if  not, 
then  the  fact  that  both  charges  relate  to  and  grow  out  of  one  transaction  does 
not  make  a  single  offense  where  two  are  defined  by  the  statutes.  Without  re- 
peating the  discussion,  we  need  but  refer  to  Carter  v.  McClaughry,  183  U.  S. 
365  [22  Sup.  Ct.  181,  46  L.  Ed.  236] ;  Burton  v.  United  States,  202  U.  S.  344, 
377  [26  Sup.  Ct.  688.  50  L.  Ed.  1057,  6  Ann.  Cas.  362],  and  the  recent  case  of 
(Savleres  v.  United  States,  220  U.  S.  338  [31  Sup.  Ct  421,  55  L.  Ed.  489]." 

Upon  the  question  whether  Congress  had  created  two  distinct  of- 
fenses in  sections  190  and  192  of  the  Criminal  Code,  the  court  quoted 
section  1062  and  the  second  paragraph  of  section  1052  of  Bishop  on 
Criminal  "Law;  and  counsel  for  the  present  defendants,  relying  on 
this  as  an  approval  of  Mr.  Bishop's  view,  make  paragraph  2  of  sec- 
tion 1052  (volume  1,  8th  Ed.,  p.  630)  the  foundation  for  their  claim 
of  fatal  inconsistency  between  the  present  verdicts.  The  test  as  there 
stated  by  Mr.  Bishop  is  to  the  eflfect  that,  where  two  indictments  have 
been  returned,  if  there  could  have  been  a  conviction  under  the  first 
upon  proof  of  what  is  set  out  in  the  second,  the  second  indictment 
cannot  be  maintained;  otherwise,  it  can  be.  We  do  not  see  that 
this  differs  materially  from  the  rule  laid  down  in  Morgan  v.  Devine 
and  just  quoted;  but  it  is  to  be  observed,  of  the  alternatives  stated 
in  Mr.  Bfshop's  rule,  the  one  adopted  in  Devine's  Case  concerning  two 
closely  related  offenses  is  opposed  to  counsel's  present  contention. 
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G)unsel  strenuously  insist  that,  unless  the  present  defendants  acted 
in  concert  so  as  to  constitute  the  offense  of  conspiracy  charged  in 
the  fii^t  indictment,  it  was  "not  possible"  for  them  to  commit  any  of 
the  frauds  alleged  in  the  second  indictment.  The  most  obvious  an- 
swer to  this  is  to  be  found  in  the  verdicts  themselves,  if  upon  the 
evidence  they  are  sustainable;  if  they  show  anything,  it  is  that  what 
is  claimed  to  have  been  "not  possible"  actually  happened.  The  same 
insistence  was  made  for  defendants  on  their  motion  for  new  trial. 
This  was  met  in  several  ways  by  the  learned  trial  judge.  One  was 
that,  if  the  point  was  well  taken,  it  would  follow  "that  a  conviction 
on  a  fraud  count  laid  against  two  or  more  persons  under  section  17 
of  the  Oleomargarine  Act  (Comp.  St.  §  6229)  cannot  be  sustained  im- 
less  it  be  accompanied  by  averments  of  a  conspiracy" — calling  atten- 
tion to  decisions  of  this  court  (Hart  v.  United  States,  183  Fed.  368, 
105  C.  C.  A.  588,  and  Hardesty  v.  United  States,  168  Fed.  25,  27,  93 
C.  C.  A.  417,  and  also  Enders  v.  United  States,  187  Fed.  754,  109  C. 
C.  A.  502  [C.  C.  A.  7]),  where  a  plurality  of  persons  had  in  each  case 
been  jointly  indicted  and  convicted  of  frauds  committed  in  violation 
of  section  17  of  the  Oleomargarine  Act,  and  the  judgments  were  af- 
firmed, although,  as  the  District  Judge  said,  in  none  of  the  cases 
"did  the  fraud  counts  hint  at  a  conspiracy." 

Counsel  sav  in  their  brief  that  the  use  so  made  of  these  decisions 
shows  that  the  principle  upon  which  they  rested  their  contention  of 
inconsistency  was  misunderstood,  and  that  they  did  not  intend  to  as- 
sert that  a  fraud  count  could  not  be  laid  against  two  or  more  per- 
sons under  section  17  of  the  Oleomargarine  Act  without  "being  ac- 
companied by  averment  of  conspiracy."  Thus  the  contention  of  in- 
consistency is  reducible  to  a  question  of  fact,  whether  in  this  partic- 
ular instance  the  absence  of  a  conspiracy  rendered  it  impossible  for 
defendants  to  commit  the  frauds  charged  in  the  second  indictment. 
In  its  last  analysis  this  question  at  once  challenges  the  wisdom  of  the 
statutes  and  the  power  to  enact  them,  since  they  punish  a  conspiracy 
to  do  an  act  independently  of  penalizing  the  act  itself.  The  power 
to  enact  such  legislation  cannot  be  questioned  (Clune  v.  United  States, 
159  U.  S.  590,  595,  16  Sup.  Ct.  125,  40  L.  Ed.  269),  and  if  the  asser- 
tion of  an  impossibility  of  two  or  more  persons  to  do  a  particular 
thing  without  first  agreeing  to  do  it  could  prevail,  the  law  might 
readily  be  frustrated. 

The  true  test  of  this  question  is  to  be  found  in  the  instant  case, 
not  only  in  the  verdicts,  but  also  in  the  very  rule  counsel  rely  on; 
for  it  must  be  remembered  that  the  gist  of  the  offense  charged  m  the 
first  indictment  was  the  formation  of  a  conspiracy  in  violation  of 
section  37  of  the  Criminal  Code  (35  Stat.  1095),  while  the  substan- 
tive frauds  charged  in  the  second  indictment  were  direct  violations 
of  the  Oleomargarine  Act.  24  Stat.  209,  and  as  amended  in  32  Stat. 
194,  c.  784,  §  8.  It  therefore  needs  only  to  be  stated,  in  view  of  the 
decisions  before  cited,  as  well  as  the  rule  of  Mr.  Bishop,  that  the 
evidence  offered  to  prove  the  fraud  counts  of  the  second  indictment 
was  not  of  a  character,  certainly  was  not  sufficient,  to  prove  the  con- 
spiracy allied  in  the  first  indictment.  These  distinct  offenses  can- 
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not  be  confused  by  the  relation  of  evidence  offered  to  show  execution 
of  the  conspiracy  alleged  (not  the  conspiracy  itself)  to  the  evidence 
offered  to  show  actual  commission  of  the  frauds  charged  in  the  other 
indictment  The  contention  of  fatal  inconsistency  must  theiefore 
fail.^ 

We  are  the  more  content  with  this  conclusion  because  of  the  con- 
sideration this  court  gave  to  a  closely  analogous  question  in  Swepston 
V.  United  States,  251  Fed.  205,  209,  210,  163  C.  C.  A.  361,  365.  Two 
cases  had  been  brought  and  tried  together  before  the  District  Judge 
upon  petitions  to  attach  for  contempt.  It  was  in  substance  charged 
in  the  petitions  that  respondents,  sheriff  and  jailer,  had  conspired  with 
one  Dye,  a  prisoner,  and  had  permitted  and  assisted  him  to  escape 
from  jail.  In  their  answers  the  respondents  denied  both  the  allied 
conspiracy  and  acts  of  permitting  and  assisting  the  prisoner  to  escape. 
It  was  found  that  the  conspiracy  alleged  was  not  proved,  but  that  the 
respondents  in  fact  permitted  and  assisted  the  prisoner  to  escape,  and 
judgment  was  rendered  accordingly,  and  upon  error  the  judgment 
was  affirmed.    In  the  course  of  the  opinion  it  was  said : 

'True,  tlie  conspiracy  alleged  was  not  proved;  thongh,  as  already  stated. 
Judge  Sater  found  both  respondents  guilty  of  ^permitting  and  assisting  Dye 
to  escape.'  This  finding  was  clearly  permissible,  regardless  of  tbe  charge  of 
<K)nspiracy ;  the  fact  of  permitting  and  assisting  might  well  have  existed,  and 
under  the  eyidence  apparently  did  exist,  apart  from  the  aUeged  conspiracy.'* 

[4]  We  have  thus  far  assumed  the  legal  sufficiency  of  indictment 
800.  It  is  claimed  that  defendants  are  not  charged  with  having  been 
engaged  in  the  business  of  manufacturing  oleomargarine  within  the 
meaning  of  section  17  of  the  act.  The  variations  in  averment,  al- 
ready pointed  out,  as  to  the  capacities  in  which  defendants  acted  had 
the  effect  in  some  of  the  counts — ^third,  fourth,  seventh,  and  eighth — 
of  charging  them  individually  as  principals  and  in  the  language  of  the 
statute  as  manufacturers  of  oleomargarine.  This  was  sufficient,  cer- 
tainly on  the  face  of  the  counts  (Hardesty  v.  United  States,  168  Fed. 
25,  26,  29,  93  C.  C.  A.  417  [C.  C.  A.  6])  ;  and  so  with  the  second 
count,  since  defendants  were  also  charged  there  individually  as  prin- 
cipals though  as  operating  under  the  name  of  the  company  (United 
States  V.  Orr  [D.  C]  233  Fed.  718,  720).    Counsel's  claim  must  there- 

1  It  may  be  added  that  both  conspiracy  and  fraud  counts  were  set  up  in 
the  indictment  in  United  States  v.  Morse  (C.  C.)  161  Fed.  429,  431,  wMch  sur- 
vived demurrer,  except  as  to  some  of  the  fraud  counts.  The  defendants  were 
acquitted  under  the  former  and  convicted  under  the  latter  and  the  Judgmait 
was  affirmed.  Morse  v.  United  States,  174  Ffed.  539,  555,  98  a  O.  A.  321,  20 
Ann.  Cas.  938  (0.  C.  A.  2).  Petition  for  writ  of  certiorari  was  denied. 
215  U.  S.  605,  30  Sup.  Ot.  406,  54  L.  Ed.  346.  It  is  claimed  for  the  government 
and  denied  for  lack  of  knowledge  by  opposing  coimsel,  that  the  question  urged 
here  was  presented  in  the  petition  for  writ  of  certiorari.  We  are  not  disposed, 
and  in  view  of  the  decisions  we  have  pointed  out  it  is  not  necessary,  to  rest  this 
feature  of  the  case  upon  the  fact  that  the  same  question  seems  to  have  arisen 
though  does  not  appear  to  have  been  passed  on  in  the  Morse  Case.  It  may  be 
observed  moreover  that  the  practice  of  introducing  a  conspiracy  count  into 
indictments  of  kindred  character  was  criticised  in  Hart  v.  United  States,  240 
Fed.  911,  915,  153  C.  C.  A.  597  (C.  0.  A.  2),  but  It  was,  of  course,  recogniwd 
as  a  lawful  practice. 
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fore  come  to  this:  That  the  remaining  counts  do  not  charge  that 
defendants  conmiitted  any  act  at  all,  except  as  representatives  of  the 
corporation,  and  that  they  could  not  have  been  individually  engaged 
as  principals  in  the  business  of  manufacturing  oleomargarine,  or  have 
committed  any  fraud,  within  the  meaning  of  the  statute;  indeed, 
counsel  rely  on  the  decision  in  United  States  v.  Orr  (D.  C.)  223 
Fed.  222,  ^4,  which  was  rendered  prior  to  the  decision  in  the  case 
of  that  name  before  cited  and  seemingly  part  of  the  same  case. 

The  difference  between  the  Orr  Cases,  as  the  decision  in  the  sec- 
ond one  indicates  (233  Fed.  at  page  720),  is  that  the  defendants  in  the 
first  were  charged  in  their  several  capacities  as  officers  of  a  named 
corporation,  while  in  the  second  they  were  charged  individually  as 
principals,  but  as  carrying  on  the  business  in  the  name  of  the  corpo- 
ration. The  counts  passed  on  in  those  cases  are  not  sufficiently  dis- 
closed safely  to  compare  them  with  the  present  counts  as  respects  the 
reason  for  reaching  opposite  conclusions  in  the  cases.  We  cannot 
think  the  difference  there  pointed  out  is  material  in  the  instant  case. 
All  the  cohnts  alike  are  here  aimed  against  the  very  same  persons; 
each  count  opening  with  a  direct  charge  against  them  individually 
and  employing  practically  the  same  langua^^e  to  characterize  their  acts, 
except  only  that  in  the  first,  fifth,  sixth  and  ninth  counts  defendants 
are  alleged  to  have  committed  the  acts  "while  engaged  as  officers, 
agents  and  employes"  of  the  corporation.  Thus  in  the  counts  last 
mentioned  defendants  are  severally  charged  in  a  double  capacity,  in- 
dividual and  representative,  while  in  the  others  they  are  charged  only 
as  individuals.  The  effect  of  the  averment  touching  the  dual  character 
of  defendants  was  to  set  out  a  violation  of  the  oleomargarine  act 
through  defendants'  intentional  perversion  of  the  Dairy  Company's 
corporate  powers.  And  it  is  a  rule  of  the  criminal  law  as  well  as  the 
civil  that  corporate  agencies  cannot  shield  themselves  behind  the  cor- 
poration, where  they  are  the  actual  and  efficient  actors  in  committing 
a  fraud  or  an  offense.  United  States  v.  Winslow  (D.  C.)  195  Fed. 
578,  581,  by  the  late  Circuit  Judge  Putnam;  Wood  v.  United  States, 
204  Fed.  55,  57,  122  C.  C.  A.  369  (C.  C.  A.  4);  United  States  v. 
MacAndrews  &  Forbes  Co.  (C.  C.)  149  Fed.  823,  832,  by  Judge 
Hough;  Crall  &  Ostrander's  Case,  103  Va.  855,  859,  49  S.  E.  638; 
Bank  V.  Trebein,  59  Ohio  St.  316,  syl.  1,  52  N.  E.  834;  Exploration 
Mercantile  Co.  v.  Pacific  H.  &  S.  Co.  (D.  C.)  177  Fed.  825,  approved 
at  page  839,  101  C.  C.  A.  39  (C.  C.  A.  9).  The  principle  intended  to 
be  applied  finds  expression  in  the  language  of  Chief  Justice  Campbell 
who,  in  Hempfling  v.  Burr,  59  Mich.  294,  26  N.  W.  496,  had  occasion 
to  say  of  a  bank  cashier  who  sought  to  escape  a*  charge  of  fraud  on 
the  theory  that  it  had  been  committed  in  his  officii  capacity  (59 
Mich.  295,  296,  26  N.  W.  496) : 

"In  such  a  ease  it  is  qnlte  Ukely  that  Burr's  conduct  may  have  been  official, 
but  we  are  not  aware  of  any  principle  which  will  exempt  a  person  from  per- 
sonal responsibility  for  fraud  committed  in  a  double  capacity." 

[5]  Further,  considering  the  nature  of  the  offenses  here  complain- 
ed of,  the  acts  charged  against  defendants  in  their  dual  capacities  were 
such  as  would  bind  the  corporation.     New  York  Central  R.  R.  v. 
leOCCA.— 27 
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United  States,  212  U.  S.  481,  492,  495,  29  Sup.  Ct.  304,  53  L.  E4 
613.  If  the  corporation  had  been  included  with  the  present  defend- 
ants in  the  indictment,  as  it  clearly  might  have  been  under  appropriate 
allegations  (New  York  Central  R.  R.  v.  United  States,  supra),  the 
legal  sufficiency  of  the  indictment  would  not  in  the  present  state  of  the 
law  have  been  open  to  serious  dispute,  although  defendants  might  in 
a  technical  sense  have  been  regarded  as  aiders  and  abettors.  Such  is 
the  necessary  and  adjudged  effect  of  section  332  of  the  Penal  Code: 

"Whoever  directly  commits  any  act  constituting  an  offense  defined  in  any 
law  of  the  United  States,  or  aids,  abets,  counsels,  commands,  induces,  or  pro- 
cures Its  commission,  is  a  principal."    35  Stat  pt.1,  p.  1152  (Comp.  St.  {  10506). 

See  Wood  v.  United  States,  204  Fed.  55,  58,  122  C.  C.  A.  369  (C.  C. 
A.  4);  Dean  v.  United  States,  246  Fed.  568,  574,  158  C.  C.  A.  538 
(C.  C.  A.  5);  Rooney  v.  United  States,  203  Fed.  928,  931,  932,  122 
C.  C.  A.  230  (C.  C.  A.  9) ;  and  see  Ruthenberg  v.  United  States, 
245  U.  S.  480,  483,  38  Sup.  Ct.  168,  62  L.  Ed.  414. 

And  where  the  statute,  as  here,  has  abrogated  the  distinction  pre- 
vailing at  the  common  law  between  principals  and  accessories  in  the 
commission  of  felonies,  a  charge  against  one  formerly  known  as  an 
accessory  is  good  against  him  as  principal.  Rosencranz  v.  United 
States,  155  Fed.  38,  43,  83  C.  C.  A.  634  (C.  C.  A.  9).  So,  where  per- 
sons were  formerly  chargeable  as  aiders  and  abettors,  they  may  be 
indicted  and  prosecuted  as  principals,  whether  the  principal  offender 
has  been  indicted  and  acquitted  (Rooney  v.  United  States,  supra),  or 
has  not  been  indicted  at  all  (Wood  v.  United  States,  204  Fed.  supra, 
at  page  58,  122  C.  C.  A.  369).  This  results,  too,  from  the  rule  pre- 
vailing in  some  jurisdictions  that  under  such  modifying  statutes  the 
act  of  aiding  and  abetting  is  a  substantive  offense.  Coins  v.  State, 
46  Ohio  St.  457,  462,  21  N.  E.  476.* 

It  must  follow  from  the  foregoing  considerations  that  the  first,  fifth, 
sixth,  and  ninth  counts,  as  well  as  the  others  before  passed  upon,  of 
indictment  800,  are  legally  sufficient. 

[8]  2.  Consolidation  of  the  Two  Indictments,  One  for  Conspiracy 
and  the  Other  for  Substantive  Fraud,  Permissible. — It  is  insisted  that 
defendants  were  deprived  of  a  fair  trial  by  the  order  of  consolidation. 
It  is  settled  that  section  1024,  Rev.  St.  (Comp.  St.  §  1690),  invests 
trial  judges  with  discretionary  power  to  require  indictments  charg- 
ing one  or  more  persons  with  different  though  connected  acts  or 
transactions  of  the  same  class  of  crimes  or  offenses  to  be  consolidated 
for  purposes  of  trial;    this,  of  course,  signifies  a  judicial  discretion, 

• 
«  Well-known  rules  and  distinctions  of  the  common  law,  whidi  would  other- 
wise be  applicable  here,  have  been  modified  by  both  federal  and  state  lefdsla- 
tlon;  and  the  state  statutes,  In  connection  with  pertinent  principles  of  the 
common  law,  have  been  frequently  and  exhaustively  discussed  by  the  courts 
of  last  resort  in  quite  a  number  of  the  states.  We  may  refer  to  the  following: 
People  V.  Bliven,  112  N.  Y.  79,  82,  19  N.  E.  638,  8  Am.  St.  Repw  701,  et  seq..  by 
Judge  (later  Mr.  Justice)  Peckham :  Vogel  v.  State.  138  Wis.  315.  330,  119  N. 
W.  190,  et  seq. ;  Spies  v.  People,  122  IlL  at  page  242,  12  N.  E.  865,  17  N.  E. 
81)8,  3  Am.  St.  Rep.  320,  et  seq. ;  People  v.  Outeveras,  48  Oal.  19,  21  to  26.  And 
see  Rosencranz  v.  United  States,  supra. 
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soundly  exercised,  and  not  the  uniting  of  offenses  which  for  that  rea- 
son would  confound  and  prejudice  the  defendants.  Dolan  v.  United 
States,  133  Fed.  444,  446,  69  C.  C.  A.  274  (C.  C.  A.  8).  Similar  power 
exists  independently  of  the  statute.  1/Ogan  v.  United  States,  144  U. 
S.  263,  296,  12  Sup.  Ct.  617,  36  L.  Ed.  429;  Brown  v.  United  States, 
143  Fed.  60,  66,  67,  74  C.  C.  A.  214  (C.  C.  A.  8).  The  nature  of  the 
power,  however,  implies  that  it  may  .be  improvidently  exercised, 
though,  in  view  of  Mr.  Justice  Gray's  observation  in  Mutual  Life 
Insurance  Co.  v.  Hillmon,  145  U.  S.  at  page  293,  12  Sup.  Ct.  909,  36 
L.  Ed.  706,  such  instances  must  be  exceedingly  rare.  This  is  not  to 
be  qualified  by  the  ruling  in  McElroy  v.  United  States,  164  U.  S.  76, 
17  Sup.  Ct.  31,  41  L.  Ed.  355,  in  view  of  differences  in  the  indict- 
ments there  pointed  out  (164  U.  S.  at  page  79,  17  Sup.  Ct.  31,  41 
L.  Ed.  355)  and  ruled  upon  (164  U.  S.  at  page  81,  17  Sup.  Ct.  31,  41 
L.  Ed.  355);   and  the  features  distinguishing  that  decision  from  the 

feneral  rule  received  further  attention  in  Williams  v.  United  States, 
68  U.  S.  382,  390,  18  Sup.  Ct.  92,  42  L.  Ed.  509. 
We  have  seen  that  the  defendants  in  the  instant  case  were  included 
In  both  indictments,  the  one  for  alleged  conspiracy  and  the  other  for 
fraud,  and  that  the  conspiracy  alleged  was  to  defraud  the  government 
of  taxes  like  those  of  which  it  is  alleged  in  the  second  indictment  the 
government  was  actually  defrauded.  While  distinct  offenses  were 
thus  charged  as  before  shown,  it  is  evident  that  the  indictments  in- 
volved transactions  of  the  same  character,  "transactions  connected 
together,"  and  "of  the  same  class  of  crimes  or  oflfenses"  within  the 
meaning  of  section  1024  (Williams  v.  United  States,  supra,  168  U. 
S.  at  pages  390,  391,  18  Sup.  Ct.  92,  42  L.  Ed.  509);  and  in  Emanuel 
v.  United  States,  196  Fed.  317,  320,  116  C.  C.  A.  137  (C.  C.  A.  2) 
it  was  held  that  where  several  defendants  were  included  in  each  of 
several  indictments,  one  charging  conspiracy  to  commit  substantive 
offenses  and  the  others  charging  their  actual  commission,  the  indict- 
ments were  rightly  consolidated.  True,  upon  the  hearing  of  the  in- 
stant motion  to  consolidate,  counsel  for  the  government  expressed  the 
belief  in  substance  that  no  confusion  would  arise  under  the  evidence 
offered  in  support  of  the  respective  indictments,  certainly  none  that 
could  not  be  cleared  up  by  the  court's  instructions  to  the  jury.  The 
court  expressed  some  misgiving,  and  in  granting  the  order  charged 
the  government  with  the  risk.  On  the  motion  for  new  trial,  however, 
the  trial  judge  beheved  that  defendants  had  suffered  no  prejudice 
from  the  order,  and  in  view  of  the  record  and  of  his  presence  at  the 
trial  it  cannot  be  said  that  the  order  was  not  justified.  Morse  v. 
United  States,  174  Fed.  539,  541,  98  C.  C.  A.  321  (C.  C.  A.  2),  and 
petition  for  writ  of  certiorari  denied,  215  U.  S.  605,  30  Sup.  Ct. 
406,  54  L.  Ed.  346;  Gardes  v.  United  States,  87  Fed.  172,  176,  30 
C.  C.  A.  596  (C.  C.  A.  5) ;  Lemon  v.  United  States,  164  Fed.  953, 
958,  90  C.  C.  A.  617  (C.  C.  A.  8). 

3.  Rulings  in  Course  of  Trial. — ^The  assij^nments  of  error  include 
rulings  of  the  court  (a)  claimed  to  be  inconsistent  respecting  admis- 
sion of  testimony  and  purposes  for  which  the  jury  might  consider  it, 
-whereby  defendants  "were  kept  in  ignorance  of  what  evidence  had 
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been  admitted"  against  them  respectively  ''and  for  what  purpose"; 
(b)  refusing  before  the  government  closed  its  case  to  pass  on  exhibits 
and  testimony  offered  as  to  certain  of  the  defendants  and  compelling 
them  to  proceed  with  their  defense  before  announcing  whether  and 
for  what  purpose  such  evidence  was  admitted;  and  (c)  adnaitting 
claimed  improper  evidence  offered  by  the  government,  refusing  to 
strike  out  claimed  inadmissible  and  prejudicial  evidence,  and  with- 
drawing admissible  evidence  introduced  by  defendants.  The  details 
of  these  assignments  are  made  the  subjects  of  elaborate  arguments. 
It  is  not  f easiole,  nor  is  it  necessary,  to  pass  on  the  matters  separately, 
or  to  group  them  so  as  to  show  the  reasons  for  all  the  rulings  com- 
plained of,  though  they  have  all  been  considered. 

We  understand  counsel's  claim  in  respect  of  inconsistent  rulings  to 
mean,  for  instance,  that  evidence  would  be  received  either  generally 
or  conditionally,  or  for  special  purposes,  and  subsequently  either 
changed  in  scope  or  ruled  out,  and  that  many  of  such  rulings  were 
unduly  delayed.  It  is  true  that  rulings  of  this  character  were  made 
in  a  number  of  instances.  Some  took  place  before  and  some  after  all 
the  evidence  was  closed,  and  others  after  the  opening  arguments  to 
the  jury  had  been  concluded;  but  we  do  not  see  how  defendants, 
through  their  counsel,  could  have  failed  to  observe  and  follow  either 
the  evidence  that  was  finally  retained  or  the  purposes  to  which  it  was 
to  be  applied.  It  might  as  well  be  said  that  evidence  received  with- 
out objection  or  withdrawal  could  not  be  remembered  or  otherwise 
made  available  for  purposes  of  defense.  So  far  as  any  discoverable 
effect  of  the  course  pursued  in  the  instant  case  is  concerned,  the  ulti- 
mate rulings  made  on  questions  of  evidence  must  be  the  test  of  error; 
and  it  is  quite  as  vain  to  assign  error  to  the  intermediate  rulings  as 
it  is  to  expect  that  changes  in  rulings  will  not  occur  in  the  course  of  a 
long  trial,  involving  many  and  complicated  items  of  evidence.  It  is 
said,  however,  that  the  effect  of  reserving  rufings  here  until  after  the 
government  closed  its  case,  and  requiring  defendants  meanwhile  to 
proceed  with  their  defense,  was  to  violate  article  5  of  the  Amend- 
ments to  the  Federal  Constitution,  which  article  in  substance  forbids 
compelling  a  person  in  a  criminal  case  to  be  a  witness  against  himself 
or  depriving  him  of  the  guaranty  of  due  process  of  law,  We  are  not 
impressed  by  this  contention.  It  did  not  deprive  defendants  of  op- 
portunity through  care  of  their  own  and  their  counsel  to  observe  and 
separate  the  subjects  of  such  deferred  rulings  from  the  rest  of  their 
defense.  Mbreover,  as  to  the  rulings  made  after  the  testimony  for 
the  defense  was  closed  and  before  the  arguments  were  begun,  de- 
fendants' introduction  of  testimony  on  the  subjects  of  such  ruUngs 
was  voluntary,  and  cannot  be  said  to  have  been  prejudicial  for  that 
reason.  It  was  open  to  defendants  to  withhold  their  testimony  in  that 
behalf  until  the  reserved  questions  were  passed  upon;  and  as  to  the 
rulings  made  at  the  close  of  the  opening  arguments  we  do  not  dis- 
cover that  any  objection  was  made  to  proceeaing  with  the  arguments, 
though  error  is  assigned  touching  this  feature  of  the  delayed  rulings. 
Nor  is  it  perceived  how  defendants  were  prejudiced  by  any  of  such 
reserved  rulings,  for  these  rulings  came  at  times  when  their  entire 
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effect  could  be  more  readfly  apprehended  and  applied  by  both  coun- 
sel and  jury. 

[7]  We  may  add  that  our  consideration  of  the  rulings  m  ques- 
tion convinces  us  that  the  trial  judge  studiously  analyzed  the  sub- 
jects involved  and  carefully  instructed  and  warned  the  jury  as  to 
the  purposes  for  which  the  evidence  was  received.  The  endeavor 
was,  as  the  judge  states  in  one  of  his  rulings  on  a  question  of  evi- 
dence, "to  withhold  final  ruling  until  the  case  was  so  developed"  that 
he  "understood  it."  The  necessity  and  wisdom  of  such  a  course  in  a 
case  like  this  must  be  apparent  to  every  experienced  lawyer.  In  a 
word,  we  think  the  efforts  made  to  render  the  evidence  intelligible  to 
the  jury  met  the  requirements  intended  to  be  exacted  by  this  court  in 
the  Hendrey  Case,  233  Fed.  at  pages  17,  18,  147  C.  C.  A.  75,  here 
relied  on  l^  the  defendants.  And  it  is  not  to  be  assumed  in  a  crim- 
inal case,  any  more  than  in  a  civil  case,  that  a  jury  cannot  grasp  the 
meaning  of  a  court's  instructions  touching  admissibility  and  purposes 
of  evidence,  even  though  a  change  in  ruling  in  that  behalf  be  involved. 
As  Mr.  Justice  Harlan  said  in  Pennsylvania  Co.  v.  Roy,  102  U.  S.  451, 
459  (26  L.  Ed.  141),  when  speaking  of  an  error  committed  by  a  trial 
judge  which  he  subsequently  corrected  through  instructions  given  to 
the  jury: 

**The  presumption  should  not  be  indulged  tbat  the  jury  were  too  igiioraat 
to  comprehend,  or  were  too  unmindful  of  their  duty  to  respect,  instructions  as 
to  matters  peculiarly  within  the  province  of  the  court  to  determine.  It  should 
rather  be,  so  far  as  this  court  is  concerned,  that  the  jury  were  influenced  in 
their  verdict  only  by  legal  evidence.  Any  other  rule  would  make  it  necessary 
in  every  trial,  where  an  error  in  the  admission  of  proof  is  committed,  of  which 
error  the  court  becomes  aware  before  the  final  submission  of  the  case  to  the 
jury,  to  suspend  the  trial,  discharge  the  jury,  and  commence  anew.  A  rule  ot 
practice  leading  to  such  results  cannot  meet  with  approval."  I 

There  are  exceptional  instances,  of  course,  where  improper  testi- 
mony may  be  received  and  subsequently  excluded  or  withdrawn  with- 
out removing  the  eflFect  produced  by  its  admission  (Hopt  v.  Utah,  120 
U.  S.  430,  438,  7  Sup.  Ct.  614,  30  L.  Ed.  708;  Looker  v.  United 
States,  240  Fed.  932,  153  C.  C.  A.  618  [C.  C.  A.  21);  but  as  respects 
the  claimed  inconsistent  rulings  as  also  certain  withdrawals  complain- 
ed of  here  we  are  not  convinced  that  any  such  instance  is  shown. 

Upon  the  contention  that  the  government  was  permitted  to  offer 
improper  evidence,  and  that  the  court  refused  to  strike  out  inadmissible 
and  prejudicial  evidence  and  directed  withdrawal  of  admissible  evi- 
dence introduced  by  defendants,  we  need  not  dwell.  It  would  serve 
no  useful  purpose  to  point  out  the  items  of  evidence  discussed  by  coun- 
sel in  this  contention.  Our  examination  of  these  features  of  the 
case  and  of  the  arguments  of  learned  counsel  concerning  them  per- 
suades us  that  the  objections  may  safely  be  answered  in  the  language 
of  the  court  when  passing  upon  a  kindred  situation  in  the  Morse 
Case,  supra  (174  Fed.  at  pages  554,  555,  98  C.  C.  A.  321,  336  [C.  C. 
A.  2]): 

"In  an  unusually  protracted  trial,  depending  upon  a  wilderness  of  figures, 
and  during  which  a  vast  number  of  complicated  transactions  were  investigated, 
it  is  not  unnatural  that  mistakes  should  have  been  made.    Neither  is  it  sur- 
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prising  that  judges  removed  ffdm  the  excitement  of  the  forum,  who  hav§  time 
to  examine  the  events  of  the  trial  as  they  appear  when  portrayed  in  cold  type, 
should  have  discovered  some  rulings  which  may  be  open  to  criticism.  But  we 
are  convinced  that  no  prejudicial  error  was  committed." 

4.  General  Charge  and  Defendants^  Special  Requests. — Considering 
the  general  charge  (as  to  indictment  800)  in  its  entirety,  we  think  it 
was  as  favorable  to  the  defendants  as  the  law  justified.  It  is  in  all 
respects  fair  and  is  comprehensive;  it  bears  the  impress  of  careful 
study  in  connection  with  numerous  reported  decisions  pointed  out; 
it  in  substance  covers  each  of  the  special  requests  made  in  behalf  of 
defendants  so  far  as  such  requests  were  in  accord  with  our  conception 
of  the  weight  of  authority.  The  complaints  made  of  the  general 
charge  and  of  the  refusals  to  grant  special  charges  consist  of  verbal 
criticism,  and -challenge  of  matters  lacking  in  prejudicial  effect,  rather 
than  anything  amounting  to  reversible  error.  This  may  be  illustrated 
by  counsel's  criticism  upon  the  language  used  in  the  general  charge 
to  define  reasonable  doubt.  The  language  and  the  citations  accom- 
panying it  show  that  this  portion  of  the  charge,  while  not  identical 
with,  is  to  all  intents  and  purposes  the  same  as,  languagje  employed 
for  a  like  object  in  well-known  cases  of  this  circuit,  by  Circuit  Judge 
(later  Mr.  Justice)  Jackson  in  the  Harper  Case  (C.  C.)  33  Fed.  482  to 
484,  Judge  Hammond  in  the  Means  Case  (C.  C.)  42  Fed.  606,  607, 
and  Judge  Taft  in  the  Youtsey  Case  (C.  C.)  91  Fed,  868,  869;  and 
in  further  support  reference  was  made  to  Griggs  v.  United  States, 
158  Fed.  572,  578,  85  C.  C.  A.  596,  and  citations  (C.  C.  A.  9). 

Again  it  is  urged  that  the  court  erred  in  refusing  specifically  to 
instruct  the  jury  that  under  the  evidence  Snevily,  for  example,  was 
an  accomplice,  instead  of  leaving  the  fact  to  be  found  by  the  jury; 
also  in  failing  properly  to  define  what  corroboration  meant  respect- 
ing his  testimony,  and  also  in  confusing  the  jury  with  two  different 
rules  by  which  to  measure  such  testimony.  But  the  trial  judge  re- 
ferred to  and  evidently  followed  rules  laid  down  by  Mr.  Justice  Day 
in  Holmgren  v.  United  States,  217  U.  S.  523,  524,  30  Sup.  Ct.  588. 
54  L.  Ed.  861,  19  Ann.  Cas.  778,  and  by  Judges  Caldwell,  Sanborn, 
and  Thayer  in  Re  Rowe,  77  Fed.  165,  166,  23  C.  C.  A.  103 ;  and 
these  decisions,  as  also  the  one  in  the  Caminetti  Case,  since  rendered 
(242  U.  S.  495,  37  Sup.  Ct.  192,  61  L.  Ed.  442,  L.  R.  A.  1917F,  502, 
Ann.  Cas.  1917B,  1168),  leave  no  room  even  for  verbal  criticism  upon 
these  features  of  the  charge.  We  cannot  think  it  necessary  further 
to  pursue  the  subject  of  the  court's  instructions. 

[8]  5.  The  Evidence. — Motion  to  direct  acquittal  of  each  defend- 
ant was  denied,  as  before  pointed  out.  It  is  claimed  that  the  evidence 
was  not  sufficient  to  show  the  commission  of  any  of  the  frauds  charg- 
ed, nor  to  support  the  verdict  against  any  of  the  defendants.  It  was 
for  the  jury  to  pass  upon  the  facts;  and  it  is  for  this  court  to  deter- 
mine whether  there  was  evidence  introduced  which  was  proi>er  to  go 
to  the  jury  and  legally  sufficient  to  sustain  the  verdicts.*    It  is  not  open 

8  Crumpton  v.  United  States,  138  U.  S.  361,  362,  11  Sup.  Ct  355,  34  L.  Ed. 
958 ;  France  v.  United  States.  164  U.  S.  676,  681,  17  Sup.  Ct.  219,  41  L.  Ed. 
595;  Humes  v.  United  States,  170  U.  S.  210,  212,  213,  18  Sup.  Ct.  602,  42  L.  Ed. 
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to  serious  dispute  that  proper  evidence  was  introduced  to  show  that 
substantial  portions  of  the  oleomargarine  product  described  in  the 
fraud  counts  was  artificially  colored  and  removed  at  or  about  the 
times  alleged  and  without  payment  of  the  prescribed  tax;  and,  irre- 
spective of  the  evidence  restricted  by  the  trial  judge  to  the  conspiracy 
count,  we  are  satisfied  from  the  record  that  proper  evidence  was  ulti- 
mately received  under  the  fraud  counts  in  relation  to  the  respective 
defendants  which,  if  believed,  was  sufficient  in  law  to  support  the 
several  verdicts.  This  conclusion  is  strengthened  by  the  fact  that  the 
trial  judge,  who  had  every  opportunity  to  see  and  hear  the  witnesses 
and  to  become  familiar  with  the  circumstances  disclosed  at  the  trial, 
refused  motions  for  new  trial  based  in  part  upon  the  ground  of  in- 
sufficiency of  evidence. 

[9]  6.  Continuance  Denied, — ^Error  is  assigned  to  the  refusal  of 
the  trial  court  to  grant  a  motion  supported  by  affidavits  to  continue 
the  trial  of  the  cause  to  the  next  succeeding  term.  This  assignment 
has  been  earnestly  supported  both  by  brief  and  oral  argument.  The 
main  ground  of  the  motions  was  that  immediately  before  the  time 
fixed  for  trial  of  the  cause  many  newspaper  publications,  purporting 
to  relate  in  part  to  the  facts  involved  in  this  cause  and  in  part  to  the 
facts  involved  in  other  similar  prosecutions,  were  circulated  in  the 
counties  from  which  the  jurors  were  to  be  drawn,  and  hence  that  de- 
fendants could  not  obtain  a  fair  trial  of  the  cause  at  the  time  fixed  for 
the  hearing.  No  sufficient  showing  is  made  that  the  opposing  party, 
the  government,  instigated  or  brought  about  these  publications.  The 
question  presented  was  after  all  one  of  judicial  discretion  and  not 
subject  to  review,  except  where  it  is  clearly  shown  that  the  discretion 
has  been  abused.  Hardy  v.  United  States,  186  U.  S.  224,  22  Sup.  Ct. 
889,  46  L.  Ed.  1137;  Isaacs  v.  United  States,  159  U.  S.  487,  489,  16 
Sup.  Ct.  51,  40  L.  Ed.  229;  Holt  v.  United  States,  218  U.  S.  245,  248, 
31  Sup.  Ct.  2,  54  L.  Ed.  1021,  20  Ann.  Cas.  1138.  The  trial  judge  and 
the  counsel  alike  exercised  a  marked  degree  of  care  and  caution  in 
securing  fair  and  unbiased  jurors  and  the  court  in  its  general  charge 
specially  admonished  and  instructed  the  jury  not  to  consider  these 
publications;  it  therefore  cannot  rightfully  be  said  either  that  the 
court  abused  its  discretion  or  that  defendants  suflFered  prejudice 
through  denial  of  the  motion. 

Judgment  affirmed. 

1011 ;  Burton  v.  United  States,  supra,  202  TJ.  S.  373,  26  Sup.  Ct.  688.  50  T*  Ed. 
1057,  6  Ann.  Cas.  362 :  Ling  Su  Fan  v.  United  States,  218  U.  S.  302,  308,  31 
Sup.  Ct.  21,  54  Ia  Ed.  1049,  30  L.  R.  A.  (N.  S.)  1176;  Looker  v.  United  States, 
supra,  240  Fed.  933,  153  C.  C.  A.  618  (C.  C.  A.  2) ;  Tapack  v.  United  States, 
220  Fed.  445,  448,  137  C.  C.  A.  39  (C.  C.  A.  3) ;  Hart  v.  United  States,  84  Fed. 
799,  803,  801,  28  C.  C.  A.  612  (C.  C.  A.  3) ;  Dean  v.  United  States,  246  Fed. 
568,  572,  158  O.  C.  A.  538  (C.  C.  A.  5) ;  Kellogg  v.  United  States,  103  Fed.  200, 
201,  43  C.  C.  A.  179  (C.  C.  A.  6) ;  Hays  v.  United  States.  231  Fed.  106,  108,  145 
C.  C.  A.  294  (C.  C.  A.  8) ;  Elder  v.  United  States,  243  Fed.  84,  89,  155  C.  C.  A. 
614  (C.  C.  A.  9) ;  People  v.  Henssler,  48  Mich.  49,  51, 11  N.  W.  804, 
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(258  Fed.  409 

IRON  MOLDDRS'  UNION,  LOCAL  NO.  68,  et  al.  v.  NILBS-BBMBNT-POND 

OO.  €it  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    November  6,  1918.) 

No.  3146. 

1.  Courts  ^=»317 — Jubisdiction  of  Fedebal  Courts — ^Diversity  of  Citi- 

zenship—Alignment OF  Parties. 

In  determining  jurisdiction  of  a  federal  court,  parties  must  be  aligned 
as  plaintiffs  or  defendants,  respectively,  according  to  their  mutual  in- 
terests. 

2.  Courts  ^=»317 — Jurisdiction  of  Federal  Courts — ^Diversity  of  Citizen- 

ship— Alignment  of  Parties. 

In  a  suit  by  a  corporation  against  a  subsidiary  corporation,  of  which 
complainant  has  complete  control  through  stock  ownership  and  coounon 
officers,  and  numerous  ex-employ6s  of  defendant  company  and  local  labor 
unions,  to  enjoin  acts  of  the  latter  named  defendants  growing  out  of  a 
strike,  and  in  which  no  relief  is  asked  against  the  corporation  defendant* 
such  defendant  must  be  aligned  with  complainant,  and,  if  it  is  an  indis- 
pensable party,  the  fact  that  it  is  a  citizen  of  the  same  state  as  its  code- 
fendants  will  defeat  the  jurisdiction  of  a  federal  court. 
8.  Injunction  ^=s»114(3) — Indispensable  Partib3. 

To  a  suit  by  a  corporation  against  another  corporation  and  its  striking 
employes,  to  enjoin  the  latter  from  interfering  with  its  business  and  pres- 
ent employes,  the  defendant  corporation  is  an  indispensable  party;  its 
rights  as  against  those  of  its  codefendants  being  necessarily  involved. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Ohio;   John  E.  Sater,  Judge. 

Suit  in  equity  by  the  Niles-Bement-Pond  Company  against  the  Niles 
Tool  Works  Company,  the  Iron  Molders'  Union,  Local  No.  68,  and 
others.  From  an  order  granting  a  preliminary  injunction,  certain  of 
the  defendants  appeal.    Reversed. 

For  opinion  below,  see  246  Fed.  851. 

W.  B.  Rubin,  of  Milwaukee,  Wis.,  and  R.  J.  Shank,  of  Hamilton, 
Ohio,  for  appellants. 

Murray  Seasongood,  of  Cincinnati,  Ohio,  and  Allen  Andrews,  of 
Hamilton,  Ohio,  for  appellees. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  McCALL, 
District  Judge. 

PER  CURIAM.  [1]  This  case  presents  a  question  of  jurisdiction 
of  the  District  Court,  dependent  entirely  upon  diversity  of  citizenship. 
The  bill  was  filed  by  appellee  Niles-Bement-Pond  Company,  a  New' 
Jersey  corporation,  as  sole  plaintiff,  against  the  Niles  Tool  Works 
Company,  an  Ohio  corporation,  doing  business  at  Hamilton,  Ohio 
(hereinafter  called  the  defendant  company  or  the  Tool  Works),  to- 
gether with  a  large  number  of  individual  defendants  (including  two 
unincorporated  Iron  Molders'  Union  locals,  located  at  Hamilton) ;  the 
others  being  officers,  representatives,  or  members  of  the  respective 
unions  or  persons  acting  in  sympathy  therewith.     The  individual  de- 

^s»For  other  cates  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  6  Indexes 
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fcndants  are  all  residents  of  Ohio.  If  the  defendant  company  is 
properly  aligned  with  the  individual  defendants,  jurisdiction  exists. 
If,  however,  it  should  be  aligned  as  a  coplaintifl,  jurisdiction  fails; 
for,  in  determining  jurisdiction,  the  parties  must  be  aligned,  as  plain- 
tiffs or  defendants,  respectively,  according  to  their  mutual  interests. 
Dawson  v.  Columbia  Trust  Co.,  197  U.  S.  178,  25  Sup.  Ct.  420,  49 
L.  Ed.  713;  Hamer  v.  N.  Y.  Railways  Co.,  244  U.  S.  266,  274,  37 
Sup.  Ct.  511,  61  h.  Ed.  1125. 

[2]  This  suit  is  an  outgrowth  of  a  strike  by  former  employes  of  the 
Tool  Works  (the  defendant  company)  who  are  members  of  one  of  the 
Molders'  Union  locals.  Its  object  is  to  restrain  defendants  other  than 
the  Tool  Works  from  acts  of  intimidation,  threats,  abuse,  and  violence 
directed  toward  the  Tool  Works'  employes  and  their  families,  as  well 
as  the  congregating  by  individual  defendants,  and  those  acting  in 
concert  or  sympathy  with  them,  at  or  about  the  Tool  Works  factory 
and  plant,  as  well  as  at  the  homes  of  that  company's  workmen.  The 
District  Court  granted  a  preliminary  injunction.  246  Fed.  851.  This 
appeal  is  from  that  action. 

Plaintiff's  interest  in  and  relations  to  the  strike,  and  the  grounds 
on  which  its  claim  to  relief  is  based,  are  these :  It  has  contracts  for 
machinery  and  munitions  to  be  furnished  the  government  of  the 
United  States,  amounting  in  value  to  about  $3,000,000,  the  greater 
part  thereof  being  for  work  necessary  for  the  prosecution  of  the 
present  war;  its  contracts  therefor  being  either  direcftly  with  the 
government  or  with  concerns  which  have  such  contracts  therewith, 
priority  for  such  work  being  given  by  the  National  Defense  Act  (Act 
June  3,  1916,  c.  134,  39  Stat.  166).  Plaintiff  has  placed  orders  for 
a  large  amount  of  this  work  with  the  defendant  company  and  can- 
not well  have  it  performed  elsewhere;  the  work  so  contracted  for 
being  nearly  all  partially  manufactured  and  constructed,  and  being  of 
such  kinds  and  sizes  that  it  cannot  profitably  be  removed  from  the 
Tool  Works'  plant  or  completed  elsewhere.  Indeed,  industrial  plants 
generally  which  are  equipped  for  manufacturing  this  class  of  ma- 
chinery have  prior  orders  in  such  amount  as  to  forbid  taking  on  the 
orders  in  question.  Plaintiff  is  also  prevented  by  the  strike  from  tak- 
ing further  profitable  contracts  for  similar  work  offered  by  the  gov- 
ernments allied  with  the  United  States,  as  well  as  by  other  contractors. 
The  strike  will  occasion  plaintiff  heavy  loss  of  profits,  besides  sub- 
jecting it  to  danger  of  forfeiture  of  contracts  and  large  damages. 
But  for  the  threatened  violence  on  the  part  of  strikers  and  sympathiz- 
ers, the  defendant  company  could  perform  the  contracts  with  plaintiff. 

It  is  clear  that  plaintiff  has  a  right  to  complain  of  unlawful  in- 
juries to  its  rights,  but  it  seems  equally  clear  that  the  defendant  com- 
pany, if  it  is  to  be  a  party,  is  interested  on  the  same  side  of  the  suit 
with  plaintiff,  and  that  as  between  these  two  parties  there  is  no  ad- 
verse interest  The  plaintiff  absolutely  controls  the  defendant  com- 
pany, through  plaintiff's  ownership  of  the  entire  common  stock 
and  a  majority  of  the  preferred  stock  of  that  company — ^the  two  cor- 
porations having  a  common  president,  one  vice  president  in  common, 
a  majority  of  the  board  of  directors  of  the  defendant  company  be- 
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ing  also  directors  of  the  plaintiff  company.  Each  company,  how- 
ever, has  a  separate  manager.  The  defendant  company  is  essentially 
a  subsidiary  of  the  plaintiff.  Ninety-five  per  cent,  of  the  work  done 
by  the  defendant  company  is  allotted  to  it  by  the  plaintiff.  From  the 
gross  price  under  plaintiff's  contracts  with  the  government  and  oth- 
ers  so  allotted  to  defendant  company,  plaintiff  receives  a  commission 
of  10  per  cent.  The  defendant  company  receives  the  balance.  The 
president  of  the  two  companies  is  authorized  to  fix  the  prices  under 
its  contracts  with  the  government  and  others,  and  thus  in  effect  the 
prices  which  the  defendant  company  shall  receive.  Naturally  and 
normally,  the  two  corporations  would  stand  together  in  every  way, 
so  far  as  their  interests  in  this  suit  are  concerned.  That  they  do  so 
stand  together  is  affirmatively  shown.  The  defendant  company  em- 
ployed and  paid  the  guards  and  watchman,  and  the  representatives 
of  the  two  companies  consulted  together  regarding  the  strike,  '*how 
to  manage  it  and  how  to  get  men  into  the  foundry."  The  defendant 
company  seems  not  to  have  appeared  of  record  in  the  suit;  its  works 
manager  testified  that  he  "should  say"  that  the  counsel  present  at  the 
trial  [employed  by  plaintiff]  represented  both  plaintiff  and  defendant 
company  (presumably  in  reference  to  the  conduct  of  the  strike),  that 
the  witness  had  consulted  with  the  attorneys  named  "in  regard  to 
matters  connected  with  this  strike,"  and  that  one  of  them  represented 
the  defendant  company  when  one  of  the  strikers  was  arrested,  ap- 
parently during  the  strike  now  in  question. 

The  bill  states  no  case  for  relief  against  the  defendant  company 
and  no  such  relief  is  asked,  unless  by  the  general  prayer  that  the 
"court  grant  plaintiff  any  and  all  other  equitable  relief  which  in  equity 
and  good  conscience  it  is  entitled  to  receive."  Indeed,  plaintiff's  con- 
trol of  the  defendant  company,  and  the  complete  harmony  between 
them,  renders  relief  at  the  hands  of  the  court  as  against  defendant 
company  entirely  unnecessary.  It  is  equally  clear  that  the  interests 
of  the  defendant  company  and  those  of  the  individual  defendants  are 
wholly  adverse  to  each  other. 

[3]  The  pivotal  question  thus  is  whether  the  defendant  company 
has  such  a  real  interest  in  the  subject-matter  of  the  litigation  as  to 
render  its  presence  necessary  to  make  the  final  decree  effectual.  If 
so,  it  is  an  indispensable  party.  Hamer  v.  N.  Y.  Railways  Co.,  244 
U.  S.  266,  274,  37  Sup.  Ct.  511,  61  L.  Ed.  1125,  and  cases  there  cited; 
Steele  v.  Culver,  211  U.  S.  26,  29,  29  Sup.  Ct.  9,  53  L.  Ed.  74;  Lin- 
dauer  v.  Compania  Palomas,  etc.  (C.  C.  A.  8)  247  Fed.  428,  432,  159 
C.  C.  A.  482;  South  Penn  Oil  Co.  v.  Miller  (C.  C.  A.  4)  175  Fed. 
at  page  737,  99  C.  C.  A.  305;  Waterman  v.  Canal-Louisiana  Bank, 
215  U.  S.  33,  49,  30  Sup.  Ct.  10,  54  L.  Ed.  80;  Gen.  Investment  Co. 
V.  Railroad  Co.  (C.  C.  A.  6)  250  Fed.  160,  170,  162  C.  C.  A.  296. 

We  think  this  question  must  be  answered  in  the  affirmative.  Treat- 
ing the  defendant  qompany  as  an  independent  corporation  as  fully  as 
plaintiff  claims  it  to  be,  its  interest  in  the  settlement  of  the  con- 
troversy between  itself  and  its  employes  is  direct  and  immediate, 
while  that  .of  the  plaintiff  is  indirect  and  derivative.    The  court  could 
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not  decide  in  favor  of  the  individual  defendants  without  deciding 
against  the  asserted  rights  of  the  defendant  company.  Such  adverse 
decision  might  well  be  disastrous  to  that  company,  and  could  not  be 
made  in  its  absence.  On  the  other  hand,  a  determination  in  favor 
of  plaintiflF  would  necessarily  involve  a  determination  in  favor  of  the 
defendant  company  as  against  its  employes,  in  respect  of  which  the 
defendant  company  is  vitally  and  immediately  interested,  and  on  which 
the  court  would  require  it  to  be  heard.  Moreover,  the  individual  de- 
fendants have  the  right  to  have  those  issues  settled  as  between  them- 
selves and  defendant  company.  Jenney  v.  Hay  den  (C.  C.)  171  Fed. 
898,  899.  Again,  while  the  suit  cannot  be  said  to  be  collusive  within 
the  rule  in  Miller  &  Lux  v.  East  Side  Canal  Co.,  211  U.  S.  293,  29 
Sup.  Ct.  Ill,  53  L.  Ed.  189,  and  kindred  cases,  and  not  collusive  in 
any  vicious  sense,  yet,  however  much  plaintiff  may  have  been  justified 
in  preferring  the  federal  court,  it  is  apparent  that  the  making  of  the 
Tool  Works  a  defendant,  instead  of  a  coplaintiff,  was  "merely  a 
contrivance  between  friends  for  the  purpose  of  founding  a  jurisdic- 
tion which  otherwise  would  not  exist."  Dawson  v.  Columbia  Trust 
Co.,  197  U.  S.  178,  181,  25  Sup.  Ct.  420,  422,  49  L.  Ed.  713;  Hamer 
v.  Railways  Co.,  supra,  244  U.  S.  at  page  274,  37  Sup.  Ct.  511,  61 
L.  Ed.  1125.  The  very  omission  of  any  real  prayer  for  relief  against 
the  defendant  company  "shows  that  properly  it  is  to  be  treated  as  a 
plaintiff."  Steele  v.  Culver,  supra,  211  U.  S.  at  page  29,  29  Sup. 
Ct.  9,  53  L.  Ed.  74.  And  see  Dawson  v.  Trust  Co.,  supra,  197  U.  S. 
at  page  180,  25  Sup.  Ct.  420,  49  L.  Ed.  7. 

We  scarcely  need  say  that  we  see  no  merit  in  the  suggestion  tliat 
the  joinder  of  the  defendant  company  as  coplaintiff  would  make  the 
bill  multifarious.  The  case  is  not  like  Helm  v.  Zarecor,  222  U.  S. 
32,  36,  32  Sup.  Ct.  10,  56  L.  Ed.  77,  where  the  party  whose  alignment 
was  in  question  took  sides  with  neither  of  the  real  parties  to  the 
controversy,  but  was  merely  the  holder  of  the  title,  which  might  go  to 
one  or  the  other  of  the  real  parties.  Nor  is  it  governed  by  the  rule 
announced  in  Metropolitan  Railway  Receivership  Case,  208  U.  S.  90, 
28  Sup.  Ct.  219,  52  L.  Ed.  403,  where  jurisdiction  over  a  proper  re- 
ceivership, in  a  case  of  actual  diversity  of  citizenship,  was  not  al- 
lowed to  be  defeated  merely  because  both  parties  preferred  the  fed- 
eral court  and  united  in  having  the  proceeding  in  that  court.  Nor  is 
it  within  the  rule  pertaining  to  a  suit  by  a  stockholder  on  behalf  of 
a  corporation  (such  as  Doctor  v.  Harrington,  1%  U.  S.  579,  25  Sup. 
Ct.  355,  49  L.  Ed.  606),  where  the  latter  refuses  to  act. 

Plaintiff,  however,  bases  here  its  claim  to  jurisdiction,  as  it  did 
below,  on  Carroll  v.  Chesapeake  &  Ohio  Coal  Agency  Co.  (C.  C.  A. 
4)  124  Fed.  305,  61  C.  C.  A.  49.  In  that  case,  which  was  an  appeal 
from  a  refusal  to  dissolve  an  injunction,  the  plaintiff  corporation,  en- 
gaged in  the  business  of  selling  coal  and  coke,  had  contracts  with 
defendant  coal  companies  by  which  it  was  to  take  and  pay  for  their 
product  at  the  mines,  to  furnish  transportation,  and  sell  at  prices  fixed 
by  the  companies,  receiving  a  stipulated  sum  per  ton  for  its  services. 
By  the  terms  of  the  contracts  the  defendant  companies  were  not  liable 
for  damages  for  failing  to  furnish  coal  or  coke  to  plaintiff  where  such 
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failure  was  caused  by  strikes.  In  reliance  on  such  contracts,  plain- 
tiff had  contracted  for  the  sale  of  large  quantities  of  coal  and  coke, 
which  could  only  be  supplied  by  the  mines  of  the  defendant  com- 
panies, and  which  the  latter  were  prevented  from  furnishing  by  the 
acts  of  the  individual  defendants,  who  were  conducting  a  strike  among 
the  miners,  and  who  by  intimidation  and  threats  prevented  others 
from  working  in  the  mines.  It  was  held  that  the  bill  showed  an  in- 
terest in  plaintiff  so  different  from  that  of  the  coal  companies  as  to 
entitle  the  plaintiff  to  maintain  the  suit  in  its  own  right,  independently 
of  those  companies,  and  that  the  latter  could  not  be  aligned  with 
plaintiff  to  defeat  jurisdiction. 

Assuming  that  the  Carroll  Case  was  properly  decided,  yet  the 
differences  between  that  case  and  this  are  radical.  There  the  plain- 
tiff could  not  control  the  coal  companies;  the  latter  were  alleged  to 
be  irresponsible,  and  injunction  was  asked  to  restrain  them  from 
allowing  the  individual  defendants  or  others  to  do  acts  tending  to 
interfere  with  the  working  of  the  coal  companies'  employes.  The 
court's  opinion  commented  upon  this  prayer.  Here,  as  already  said, 
there  is  no  such  prayer,  and  no  suggestion  of  insolvency ;  and  plaintiff 
can  absolutely  control  the  action  of  the  defendant  company.  There 
the  plaintiff  was,  at  the  most,  the  sales  agent  of  the  coal  companies; 
here  the  relations  were  quite  different.  Plaintiff's  contracts  with  the 
government  and  others  are  made  parts  of  its  contracts  with  the  de- 
fendant company,  which,  if  the  contracts  are  not  fulfilled,  must  suf- 
fer in  direct  correspondence  with  plaintiff.  There  a  distinction  was 
drawn  between  the  injuries  suffered  by  the  plaintiff  and  the  com- 
panies, respectively,  in  that  the  former,  by  its  failure  to  obtain  coal 
and  coke,  would  not  only  incur  heavy  and  immediate  pecimiary  loss 
but  suffer  utter  destruction  of  its  business;  while  the  latter  would 
suffer  merely  an  interruption  in  the  profits,  which,  as  they  still  had 
the  mines,  they  could  recoup  when  work  was  resumed.  Indeed,  if 
the  prices  of  coal  had  increased,  it  was  to  the  interest  of  the  coal 
companies  to  escape  from  their  contracts,  without  liability,  through 
the  medium  of  the  strike.  Here  the  differences  between  the  injuries 
to  plaintiff  and  the  defendant  company,  respectively,  are  largely,  if  not 
entirely,  of  degree.  Here  there  is  no  claim  of  fault  on  ^e  part  of 
the  defendant  company;  there,  in  commenting  on  the  alleged  mis- 
joinder of  the  coal  companies  as  defendants,  the  court  distinctly 
recognized  the  possibility  of  actual  fault  on  their  part,  saying: 

"It  Is  the  duty  of  the  coal  companies  to  have  the  mines  worked ;  that  of  the 
individual  defendants  not  to  obstruct  this  operation.  Discharging  their  duty, 
the  coal  companies  should  exhaust  effort  in  obtaining  workers  for  their  mines, 
and  in  restraining  and  preventing  the  obstruction  of  the  work.  Non  constat 
that  the  action  of  the  individual  defendants  may  not  have  been  taken  because 
of  some  acts  of  omission  or  commission  on  the  part  of  the  coal  companies. 
At  least  complainant  has  the  right  to  know  about  this,  and  the  coal  com- 
panies have  the  right  to  disavow  and  disprove  it.  Until  this  is  done,  the 
fault  may  lie  with  the  coal  companies  and  the  individual  defendants,  with 
either  or  both." 

We  cannot  accept  the  Carroll  Case  as  an  authority  for  jurisdiction 
here.    The  instant  case  is  such  as  to  make  its  failure  for  lack  of  juris- 
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diction  unfortunate;  but  the  conclusion  that  jurisdiction  was  laddng 
seems  inevitable. 

It  results  that  the  order  complained  of  must  be  reversed,  and  the 
record  remanded,  with  directions  to  dismiss  the  bilL 
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WEST  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    April  8»  1019.) 

No.  8210. 

1.  Pebjttbt  «=»29(4) — ^Vabianoe. 

An  indictment  for  perjury  under  Comp.  St  (  1687,  which  averred  that 
the  oath  was  taken  by  accused  "before"  a  District  Judge  named,  held 
supported  by  proof  that  the  oath  was  taken  In  open  court  presided  over  by 
such  judge,  and  was  administered  by  the  deputy  clerk  of  the  court. 

2,  Cbihinal  Law  ^=»1186(4) — Rsveksal — Technical  Erbob — Vabiancb. 

Assuming  that  an  Indictment  for  perjury  must  be  construed  as  averring 
that  the  oath  was  administered  by  the  judge,  whereas  the  proof  was 
that  it  was  administered  by  the  deputy  clerk  in  open  court,  the  variance, 
where  not  prejudicial  to  defendant,  Is  not  ground  for  reversal,  under  Ju- 
dicial Code,  (  269,  as  amended  by  Act  F*.  26,  1919,  which  requires  the 
court  on  any  writ  of  error  to  give  judgment  on  the  entire  record,  ''without 
regard  to  technical  errors,  defects  or  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties." 

S,  PEBJXJRT  ^=»9(1) — JUBISDICTIOiT  OF  CbUBT. 

False  swearfhg  by  a  witness  on  hearing  of  a  motion  for  preliminary 
injunction  in  a  federal  court  held  to  constitute  perjury,  where  the  bill 
alleged  facts  lowing  diversity  of  citizenship  which  gave  the  court  juris- 
diction, although  the  testimony  developed  an  identity  of  Interest,  be- 
tween complainant  and  one  of  defendants  which  required  the  hitter's 
alignment  with  complainant  and  defeated  jurisdiction. 

4.  Criminal  Law  «5>365<3) — ^Evidence — Res  Gesta. 

Where,  In  a  trial  for  perjury,  It  became  an  issue  of  fact  whether  defend- 
ant assaulted  and  struck  another  during  a  strike,  testimony  that  imme- 
diately after  striking  such  person  defendant  followed  up  and  struck  his 
companion,  who  was  associated  with  him  In  work,  held  admissible  as  part 
of  the  res  gestae. 

.6.  Criminal  Law  ^5>1159(2) — Review  on  Error — Suffioienot  of  Evidence. 
Where  there  Is  substantial  testimony  supporting  the  verdict  In  a  crimi- 
nal case.  It  cannot  be  disturbed  by  an  appellate  court  on  the  ground  of  In- 
sufficiency of  evidence. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Ohio ;  Howard  C.  HoUister,  Judge. 

Criminal  prosecution  by  the  United  States  against  William  West. 
Judgment  of  conviction,  and  defendant  brings  error.    Affirmed. 

Robert  J.  Shank,  of  Hamilton,  Ohio,  for  plaintiff  in  error. 
James  R.  Clark,  Asst.  U.  S.  Atty.,  of  Cincinnati,  Ohio. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  EV- 
ANS,  District  Judge. 

.  4st>For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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KNAPPEN,  Circuit  Judge.  On  September  14,  1917,  the  Nflcs- 
Bement-Pond  Company,  which  was  interested  in  the  Niles  Tool 
Works  Company,  of  Hamilton,  Ohio,  filed  bill  in  equity  in  the  Dis- 
trict Court  for  the  Southern  District  of  Ohio,  against  an  Iron  Mold- 
ers'  Union  local  and  a  large  number  of  other  defendants,  including 
plaintiff  in  error  herein,  asking  injunction  (amongst  other  things) 
against  threatening,  intimidating,  interfering  with,  assaulting,  and 
applying  abusive  language  to  the  tool  company's  workmen  and  oth- 
ers wishing  to  work  for  it,  and  from  congregating  in  the  streets  of 
Hamilton,  Ohio;  a  strike,  affecting  the  employes  of  the  tool  com- 
pany, being  then  in  progress.  The  tool  company  was  made  a  de- 
fendant. On  the  hearing  of  the  application  for  preliminary  injunc- 
tion, plaintiff  in  error  testified  in  open  court  that  on  the  10th  day  of 
September,  1917,  he  talked  with  a  workman  named  Wise  in  front  of 
the  house  of  one  Bruning,  in  Hamilton,  telling  Wise  to  join  the 
union,  that  "your  brothers  are  in  there;  why  don't  you  come  over 
and  be  right,  too,"  but  denying  that  he  said  anything  would  happen 
to  Wise  if  he  did  not  do  so,  or  that  he  struck  Wise  or  any  one  else. 

An  order  for  injunction  made  by  the  District  Court  was  revers- 
ed by  this  court,  with  direction  to  dismiss  the  bill  for  lack  of  di- 
versity of  citizenship,  resulting  from  a  necessary  alignment  of  the 
tool  company  as  coplaintiff  with  the  Niles-Bement-Pond  Company, 
due  to  their  mutual  interest  in  the  injunction  suit.  Iron  Molders* 
Union  Local  No.  68  et  al.  v.  Niles-Bement-Pond  Co.  (No.  3146,  decided 
by  this  court  Nov.  6,  1918)  258  Fed.  408,  169  C.  C.  A.  424.  Meanwhile, 
plaintiff  in  error  was  indicted  in  the  court  below  for  perjury  in  so  tes- 
tifying on  the  application  for  injunction.  This  writ  is  brought  to  re- 
view a  conviction  thereunder. 

[1]  1.  The  testimony  on  the  trial  of  the  perjury  charge  showed 
that  the  oath  taken  by  plaintiff  in  error  on  the  hearing  of  the  injunc- 
tion application  (over  which  Judge  Sater  presided)  was  actually  ad- 
ministered in  open  court  by  the  deputy  clerk  of  that  court.  The  in- 
dictment averred  that  the  oath  was  taken  before — 

•*hl8  honor,  John  B.  Sater,  a  legally  appointed,  qualified  and  acting  United 
States  Judge  for  the  Southern  District  of  Ohio,  said  court  being  a  competent 
tribunal  and  said  John  E.  Sater  being  a  competent  officer  and  person  before 
whom  such  oath  is  authorized  by  the  laws  of  the  United  States  to  be  adminis- 
tered." 

The  statute  (U.  S.  Comp.  St.  1916,  §  1687)  provides  that  in  an  in- 
dictment for  perjury: 

"It  shall  be  sufficient  to  set  forth  the  substance  of  the  offense  charged  upon 
the  defendant,  and  by  what  court,  and  before  whom  the  oath  was  taken, 
averring  such  court  or  person  to  have  competent  authority  to  administer  the 
same,  ♦  ♦  •  and  without  setting  forth  the  commission  or  authority  ot 
the  court  or  person  before  whom  the  perjury  was  committed." 

The  indictment  was  sufficient  in  form,  and  the  deputy  clerk  had 
full  authority  to  administer  the  oath  in  the  court's  presence.  Comp. 
St.  1916,  §  1337.  It  was  not  necessary  to  allege  the  name  of  the 
clerk  who  administered  the  oath  or  that  of  the  judge  who  took  it 
United  States  v.  Walsh  (C.  C.)  22  Fed.  644,  646;   United  States  v. 
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Howard  (D.  C.)  132  Fed  325,  335,  341.  The  act  of  the  derk,  in 
the  presence  of  the  court,  was  the  act  of  the  court.  United  States  v. 
Howard,  supra,  132  Fed.  at  page  341.  Apparently  the  word  "and," 
italicized  above,  means  "or."  United  States  v.  Walsh,  supra.  If  there 
is  merit  in  the  objection  that  the  evidence  of  the  administering  of 
the  oath  was  insufficient,  it  can  only  be  because  of  a  fatal  variance 
between  the  indictment  and  the  proof.  There  was  no  variance  what- 
ever, unless  the  indictment  must  be  construed  as  alleging  that  Judge 
Sater  personally  administered  the  oath,  as  distinguished  from  be- 
ing the  judge,  "before"  whom  the  oath  was  taken  or  "before  whom" 
it  was  "authorized    *     *     *     to  be  administered." 

[2]  It  is  not  entirely  clear  that  the  indictment  requires  such  con- 
struction. But,  assuming  that  the  intention  was  to  charge  that  Judge 
Sater  personally  administered  the  oath,  we  think  that,  upon  the  rec- 
ord in  this  case,  the  variance  was  not  fatal.  Were  there  reason  to 
believe  that  plaintiff  in  error  was  misled  to  his  prejudice,  in  prepara- 
tion for  defense  or  otherwise,  by  an  allegation,  express  or  implied, 
however  unnecessarily  made,  that  Judge  Sater  personally  administer- 
ed the  oath,  the  case  would  be  different;  but  the  record  removes 
all  reasonable  possibility  of  misleading  or  surprise,  for  not  only 
was  there  no  suggestion  of  that  nature  on  the  trial,  but  the  testi- 
mony that  the  clerk  administered  the  oath  was  received  without  ob- 
jection and  was  uncontroverted,  and  plaintiff  in  error  expressly  ad- 
mitted, as  a  witness,  that  he  gave  on  the  hearing  of  the  injunction  ap- 
plication the  precise  testimony  introduced  by  the  government  through 
the  stenographer  who  took  it.  The  frame  of  the  indictment  is  such 
as  to  preclude  all  possibility  of  a  second  prosecution  for  the  same 
offense. 

Section  1691  of  the  Compiled  Statutes  provides  that — 

"No  indictment  ♦  •  ♦  shall  be  deemed  insufllcient,  nor  shall  the  trial, 
judgment,  or  other  proceeding  thereon  be  affected  by  reason  of  any  defect  or 
imperfection  in  matter  of  form  only,  which  shall  not  tend  to  the  prejudice  of 
the  defendant.** 

And  section  269  of  the  Judicial  Code  (Act  March  3,  1911,  c.  231,  36 
Stat.  1163  [Comp.  St.  §  1246]),  as  amended  February  26,  1919  (4() 
Stat.  1181,  c.  48),  declares  that— 

"On  the  hearing  of  any  ♦  ♦  *  writ  of  error  ♦  ♦  ♦  in  any  case,  civil 
or  criminal,  the  court  shall  give  judgment  after  an  examination  of  the  entire 
record  before  the  court,  without  regard  to  technical  errors,  defects,  or  excep« 
tions  which  do  not  affect  the  substantial  rights  of  the  parties." 

While  neither  of  these  sections  attempts  to  sanction  a  violation 
of  substantial  rights,  or  to  disregard  prejudice  (Markham  v.  United 
States,  160  U.  S.  319,  16  Sup.  Ct.  288,  40  L.  Ed.  441),  yet  an  imma- 
terial and  nonprejudicial  variance  between  allegation  and  proof  is 
not  cause  for  reversal.  See  Matthews  v.  United  States,  161  U.  S. 
500,  16  Sup.  Ct.  640,  40  L.  Ed.  786,  where  a  variance  of  one  day  in 
the  date  on  which  the  testimony  was  alleged  to  have  been  given  in 
open  court  trial  was  held  immaterial;  Hog^e  v.  United  States,  192 
Fed.  918,  114  C.  C.  A.  11,  where  an  obviously  clerical  mistake  in 
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using  the  name  "clerk,"  instead  of  "court,"  was  held  not  vital,  the 
court  failing  "to  find  by  such  mistake  that  plaintiff  in  error  was  in 
any  wise  misled  or  prejudiced" ;  Daniels  v.  United  States,  196  Fed. 
459,  464,  465,  116  C.  C.  A.  233,  where  we  held  that  evidence  that 
bankrupt  may  have  owed  the  payee  $200  was  not  a  material  variance 
from  the  charge  in  the  indictment  that  the  debt  owed  did  not  exceed 
$50,  the  exact  amount  not  being  material;  and  see  United  States  v. 
Howard,  supra,  where  it  was  held  (132  Fed.  334,  335)  under  what 
is  now  section  1691,  supra,  that  leaving  blank  the  day  of  the  month 
on  which  the  perjury  was  alleged  to  have  been  committed  did  not 
vitiate  the  indictment. 

In  our  opinion,  the  objection  of  variance  is  without  substance. 

[3]  2.  On  the  trial  of  the  perjury  charge  below  there  were  intro- 
duced the  Niles-Bement-Pond*  Company's  petition  (or  bill)  for  in- 
junction; the  motion  to  dismiss  made  by  defendants  other  than  the 
tool  works,  on  the  ground,  among  others,  of  lack  of  diversity  of 
citizenship;  the  plea  of  abatement  of  the  defendants  other  than  the 
tool  works,  alleging  lack  of  jurisdiction  by  reason  of  collusion  be- 
tween the  Niles-Bement-Pond  Company  and  the  tool  works  to  give 
such  jurisdiction;  and  the  order  allowing  the  preliminary  injimction 
from  which  the  appeal  was  taken  to  this  court.  The  motion  to  dis- 
miss was  denied  before  the  hearing  of  the  application  for  temporary 
injunction  was  taken  up.  The  plea  in  abatement  does  not  appear  to 
have  been  formally  passed  upon. 

Plaintiflf  in  error  contends  that  the  record  showed  no  jurisdiction 
in  the  court  below  over  the  hearing  of  the  injunction  application, 
that  plaintiff  in  error  thus  could  not  have  been  guilty  of  perjury,  and 
that  his  motion  to  dismiss  should  have  been  granted.  The  decision 
of  this  court,  since  the  conviction  below,  directing  the  dismissal  of 
the  bill  for  lack  of  jurisdiction  is  invoked. 

It  is  the  well-established  general  rule  that  perjury  cannot  be  predi- 
cated of  a  false  oath  in  a  proceeding  before  a  court  which  had  no 
jurisdiction  to  inquire  into  the  matter  which  was  the  subject  of  that 
proceeding,^  as,  for  example,  where  the  proceeding  in  which  the 
oath  was  taken  was  one  wholly  unauthorized  by  law  (State  v.  Gates, 
107  N.  C.  832,  12  S.  E.  319),  or  where  it  did  not  appear  that  there 
was  pending  any  writ  or  entry  forming  the  basis  for  the  testimony 
(State  V.  Hanson,  39  Me.  337),  or  where  the  special  tribimal  before 
whom  the  testimony  was  taken  was  illegally  appointed  and  without 
authority  to  act  (Com.  v.  Hillenbrand,  96  Ky.  407,  29  S.  W.  287),  or 
where  testimony  was  taken  under  a  wrongly  assumed  authority  to 
try  a  case  on  its  merits  rather  than  merely  to  take  the  examination 
of  a  party  (Hamm  v.  Wickfine,  26  Ohio  St.  81). 

To  this  general  rule  there  are  a  number  of  limitations,  as,  for  ex- 
ample, where  a  court  has  jurisdiction  of  the  subject-matter  and  of 
the  parties,  and  the  testimony  given  is  material  to  the  inquiry  then 
before  the  court,  false  swearing  is  perjury,  although  the  proceed- 

1  See  note  to  Morford  v.  Oklahoma,  54  L.  R.  A.  513,  on  "Perjury  as  Affected 
by  InvaUdlty  of  Proceeding  in  Which  Testimony  is  Taken." 


Digitized  by  CjOOQ iC 


WEST  V.  UNITED  STATES  433 

ings  may  be  so  irregular  or  erroneous  as  to  require  reversal  on  appeal  . 
(State  V.  Walton,  53  Or.  at  page  567,  99  Pac.  431,  101  Pac.  389,  102 
Pac.  173  and  cases  there  cited) ;  and  perjury  may  be  committed  on  a 
trial  under  an  indictment  which  is  afterwards  held  insufficient  (State 
V.  Rowell,  72  Vt.  28,  47  Atl.  Ill,  82  Am.  St.  Rep.  918);  and  there 
may  be  jurisdiction  in  the  absence  of  proof  of  facts  dehors  the  rec- 
ord, which  would  be  defeated  by  the  presence  of  such  proof  (State  v. 
Ridley,  114  N.  C.  827,  19  S.  E.  149). 

It  follows  that,  although  a  court  may  not  have  jurisdiction  to  pro- 
ceed to  judgment,  it  may  have  jurisdiction  to  take  cognizance  of  a 
case  in  the  first  instance  and  until  the  facts  showing  lack  of  juris- 
diction appear;  and  testimony  given  on  a  record  showing  jurisdic- 
tion is  none  the  less  perjury  l^ause  facts  later  appear  defeating 
jurisdiction,  as,  for  instance,  in  suits  for  divorce  in  which  the  resi- 
dence of  a  party  within  the  state  is  necessary  to  relief  or,  in  some 
cases,  even  to  the  jurisdiction  of  the  court,  false  swearing  to  a  bill 
showing  such  residence  or  jurisdiction,  or  false  testimony  in  a  suit 
under  such  bill,  is  perjury  although  it  turns  out  that  the  right  to  re- 
lief, or  even  jurisdiction,  is  defeated  by  the  absence  of  the  asserted 
residence  (People  v.  McCaffrey,  75  Mich.  115.  42  N.  W.  681; 
Stewart  v.  State,  22  Ohio  St.  477;  Markey  v.  State,  47  Fla.  38,  37 
South.  53). 

Decisions  in  cases  where  the  court  has  jurisdiction  over  the  par- 
ties and  over  the  subject-matter  are  not  necessarily  in  point ;  and  the 
same  is  true  of  cases  holding  that  lack  of  jurisdiction  over  the  per- 
son has  been  waived.  We  must  reckon  with  the  fact  that  the  jurisdic- 
tion of  the  District  Court  was  entirely  dependent  upon  diversity  of 
citizenship,  and  that  lack  of  jurisdiction  was  not  the  subject  of  waiv- 
er. Interior  Construction  Co.  v.  Gibney,  160  U.  S.  at  page  219,  16 
Sup.  Ct.  272,  40  L.  Ed.  401.  For  the  purposes  of  this  opinion,  we  as- 
sume that  the  case  is  the  same  as  if  the  District  Court  had  itself,  at 
the  conclusion  of  the  testimony,  dismissed  the  suit  for  lack  of  ju- 
risdiction, instead  of  making  the  order  for  injunction.  We  shall  also 
assume  that,  if  the  petition  for  injunction  had  conclusively  shown 
upon  its  face  a  lack  of  diversity  of  citizenship,  the  alleged  false  testi- 
mony would  not  amount  to  perjury. 

The  situation,  however,  is  this:  The  petition  for  injunction  in 
terms  alleged  diversity  of  citizenship  between  the  Niles-Bement-Pond 
Company  and  the  tool  works.  It  set  out  the  plaintiff's  interest  in 
and  relations  to  the  strike  and  the  grounds  on  which  its  claim  to  re- 
lief are  based  in  substance  as  given  in  the  paragraph  relating  thereto 
on  page  2  and  the  early  part  of  page  3  of  our  opinion  in  No.  3146, 
supra  (258  Fed.  409,  169  C.  C.  A.  425).  But  of  the  many  facts  other- 
wise enumerated  on  page  3  of  that  opinion  (258  Fed.  409,  410,  169  C. 
C.  A.  425, 426),  the  only  one  appearing  in  the  petition  is  this : 

'The  plaintiff  has  practically  the  exclusive  sale  of  the  output  of  said  [tool] 
company,  selling  approximately  95  per  cent,  of  the  products  manufactured  by 
that  company,  and  has  a  large  ownership  of  the  stock  of  the  defendant  com- 
pany.** 

We  think  the  petition,  standing  alone,  was  not  subject  to  motion 
to  dismiss  for  lack  of  diversity  of  citizenship.     The  Niles-Bement- 

leoacA.— 28  I 
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Pond  Company's  right  to  the  exclusive  sale  of  the  tool  company's 
output,  and  the  former's  interest  in  the  latter's  performance  of  sub- 
sisting contracts,  tended  to  show  an  independent  right  to  file  a  bill 
for  relief ;  and  the  mere  fact  of  its  large  ownership  of  stock  in  the 
tool  company  did  not  necessarily  make  the  latter  company  merely 
a  subsidiary  of  the  former,  nor  did  it  amount  to  an  assertion  that 
the  latter  is  actually  dominated  and  controlled  by  the  former.  C,  M. 
&  St.  P.  R.  R.  V.  Minneapolis  Ass'n,  247  U.  S.  at  page  500,  38  Sup. 
Ct.  553,  62  L.  Ed.  1229;  Bigelow  v.  Calumet  &  Hecla  Min.  Co.  (C. 
C.  A.  6)  167  Fed.  721,  94  C.  C.  A.  13.  true,  the  failure  of  the  biU  lo 
ask  relief  against  the  tool  company  (unless  by  the  clause  in  the  prayer 
"that  the  plaintiff  recover  of  the  defendants  its  damages  suff'er- 
ed'' — the  bill  elsewhere  characterizing  the  tool  company  as  the  "de- 
fendant company"),  and  (as  we  held  in  No.  3146)  its  failure  to 
state  a  case  for  such  relief  strongly  suggested  that  the  tool  company 
was  made  a  defendant  merely  for  the  purpose  of  giving  a  fictitious 
appearance  of  jurisdiction.  But  the  bill  was  amendable  in  these  re- 
spects (if  the  facts  would  justify,  People  v.  McCaffrey,  supra),  even 
on  the  hearing  of  the  plea  in  abatement,  and,  being  so  amendable, 
did  not  conclusively  show  lack  of  jurisdiction  to  hear  the  application 
for  temporary  injunction,  even  though,  as  it  finally  turned  out,  the 
facts  would  not  justify  amendment  in  these  respects. 

Upon  the  hearing  of  the  injunction  application  plaintiff  in  error 
was  sworn  as  a  witness.  It  was  in  the  course  of  that  examination 
that  the  alleged  false  testimony  was  given.  During  the  hearing  of  the 
injunction  application  the  other  facts  recited  on  page  3  of  our  opinion 
in  No.  3146  (258  Fed.  409,  410,  169  C.  C.  A.  425,  426),  were  developed, 
which  contributed  largely  to  our  conclusion  of  identity  of  interest  in 
fact  between  the  two  corporations.  Probably  no  one  would  doubt  the 
court's  jurisdiction  to  take  testimony  directly  upon  the  question  of  that 
jurisdiction  (Markey  v.  State,  supra);  but  we  think  it  clear  that  the 
court  had  jurisdiction  to  receive  testimony  in  a  single  hearing  upon  the 
merits  of  the  application  for  injunction  in  connection  with  the  subject 
of  its  own  jurisdiction,  and  that  false  testimony  relating  to  the  merits, 
in  the  connection  stated,  would  constitute  perjury  equally  as  if  aimed  di- 
rectly at  jurisdiction.  The  alleged  false  testimony  was  material  to  the 
issue  on  the  merits.  We  cannot  think  that  the  question  of  jurisdiction  to 
take  plaintiff's  testimony,  and  thus  the  question  of  perjury  or  no 
perjury  in  giving  it,  could  depend  upon  the  subsequent  affirmative 
conclusion,  largely  from  testimony  dehors  the  record,  that  the  actual 
diversity  of  citizenship  between  plaintiff  and  the  tool  company,  alleg- 
ed in  the  bill  and  existing  in  fact,  failed  to  give  jurisdiction  because 
of  identity  of  interest  between  those  parties. 

[4]  3.  The  alleged  assault  on  Wise  occurred  while  he,  Reichel,  and 
a  few  other  molders  were  being  escorted  by  guards  from  the  works 
to  their  respective  homes,  accompanied  by  a  large  and  excited  crowd 
said  to  contain  several  hundred  people.  There  was  testimony  that 
Wise  and  Reichel  were  together  until  Wise  was  stopped  and  was 
engaged  in  conversation,  and  was  subsequently  struck  by  plaintiff 
in  error,  in  front  of  Bruning*s  gate  on  Third  street;   Reichel  having 
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meanwhile  moved  south  in  the  crowd  to  an  alley  called  Race 
street,  which  formed  the  southern  boundary  of  the  Brunmg  lot 
Against  objection  of  irrelevancy  and  incompetency,  the  government 
was  permitted  to  show  that  plaintiff  in  error  struck  Reichel  at  the 
alley  at  a  point,  according  to  the  varying  statements  of  witnesses, 
from  15  to  50  feet  from  Bruning's  gate.  The  trial  judge,  in  a  charge 
to  which  no  exception  was  taken,  instructed  the  jury  that  the  issue 
was  merely  "what  took  place  between  [plaintiff  in  error]  and  Carl 
Wise  in  front  of  Bruning's  house  on  the  10th  of  September,  and 
what  was  there  said  and  done,"  and  that  plaintiff  in  error  should  be 
acquitted  "if  he  did  not  hit  Wise  at  that  time  and  place";  that  he 
was  not  on  trial  for  striking  Reichel,  and  that  the  testimony  concern- 
ing the  alleged  striking  of  the  latter  was  admitted  "for  the  purpose 
of  letting  the  jury  see  the  whole  scene  and  what  was  taking  place  at 
that  time,  because  whatever  happened,  happened  within  a  very  short 
time,  there  is  evidence  tending  to  show.  So  what  was  going  on,  and 
the  circumstances  under  whidi  the  conversation  took  place  between 
Wise  and  West,  and  as  reflecting  upon  the  conversation  and  the 
credibility  of  the  witnesses." 

The  question  is  whether  the  alleged  assault  on  Reichel  falls  within 
the  rule  which  admits  proof  of  acts  committed  as  a  part  of  the  same 
transaction  or  a  continuation  of  the  main  transaction,  for  while  plain- 
tiff in  error  was  not  on  trial  for  assault  or  threats,  but  for  perjury, 
the  issue  of  fact  was  the  same,  viz.  whether  the  alleged  assault  and 
threats  were  actually  made,  and  on  this  issue  the  rule  of  evidence 
would  be  the  same.  A  correct  statement  of  the  rule  of  res  gestae  and 
its  limitations  is  found  in  16  Corpus  Juris,  572-574,  which  we  quote 
in  the  margin.*     Whether  or  not  the  rule  of  res  gestae  applies  here 

2  "I.  Res  Qe»t€B,  1.  In  General, — Matters  constltutinj?  a  part  of  the  res 
gestae  are  admissible  in  evidence,  the  rules  as  to  admissibility,  and  as  to  what 
constitutes  the  res  gestie,  being  the  same  in  criminal  as  in  civil  cases.  The 
res  gesta?  Is  not  confined  to  the  act  charged,  but  includes  acts,  state- 
ments, occurrences,  and  circumstances  forming  a  part  or  a  continuation 
of  the  main  transaction.  Ck)nversely,  matters  so  separated  or  disconnected  in 
point  of  time  or  circumstance  from  the  act  charged  as  not  to  be  a  part  of  a 
continuous  transaction  are  no  part  of  the  res  gestae  of  the  act.  While  the 
question  of  res  gestae  depends  in  a  great  measure  on  the  circumstances  of  each 
case,  especially  as  regards  the  matter  of  time,  and  n  certain  measure  of  discre- 
tion is  vested  In  the  trial  court,  certaii^  general  principles  are  regarded  as  well 
settled.  For  an  act  or  declaration  to  be  included  in  the  accompanying  cir- 
cumstances which  may  be  given  in  evidence  with  the  principal  fact  or  trans- 
action, there  must  be  a  principal  fact  or  transaction,  the  idea  of  res  gestce 
presupposing  a  main  fact ;  and  to  be  admissible  as  part  of  the  res  gestre  the 
act  or  declaration  must  be  substantially  contemporaneous  with  the  main  fact, 
must  spontaneously  spring  out  of  it,  must  tend  to  illustrate,  elucidate,  or  char- 
acterize it,  must  80  harmonize  and  be  connected  with  it  as  obviously  to  con- 
stitute one  transaction,  and  must  not  in  effect  be  a  mere  narrative  of  a  past 
occiurrence.  However,  the  word  ^contemporaneous*,  as  employed  in  the  rule, 
is  not  to  be  taken  in  its  strict  meaning,  nor  is  time  the  only  criterion  for  deter- 
mining whether  a  thing  said  or  done  is  part  of  a  given  transaction,  although 
closeness  in  point  of  time  is  an  element  for  consideration ;  the  ultimate  test  is 
spontaneity  and  logical  relation  to  the  main  event,  and  where  an  act  or  decla- 
ration springs  out  of  the  transaction  while  the  parties  are  still  laboring  under 
the  excitement  and  strain  of  the  circumstance  and  at  a  time  so  near  it  as  to 
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depends  on  whether  the  record  would  reasonably  support  a  conclusion 
that  Ae  alleged  assaults  on  Wise  and  Reichel  were,  in  eflFect,  parts 
of  one  and  the  same  transaction,  and  substantially  contemporaneous. 

There  was  testimony  that  while  plaintiff  in  error  was  talking  to 
Wise,  after  calling  Mm  a  "scab"  and  threatening  to  "get  him^'  if 
he  returned  to  work  the  next  day,  some  one  in  the  crowd  around 
Reichel  called  out  **Hit  him,"  whereupon  plaintiff  in  error  struck 
Wise  and  went  hurriedly  to  the  place  where  Reichel  was  apparently 
already  under  assault,  and  there  struck  Reichel.  According  to  this 
testimony,  the  difference  in  time  between  the  two  alleged  assaults  was 
not  necessarily  more  than  a  very  few  seconds.  Considering  all  the 
evidence  in  the  case,  including  the  attempt  (which  it  was  open  to  the 
jury  to  infer)  on  the  part  of  strikers  and  strike  sympathizers  to  pre- 
vent operation  of  the  works,  the  occasion  for  the  gathering  of  the 
crowd,  its  hostility  generally  toward  employes  persisting  in  remain- 
ing at  the  works,  and  the  permissible  inference  that  plaintiff  in  er- 
ror, who  was  a  member  of  the  Molders*  Union  local,  was  a  strike 
sympathizer,  we  think  it  would  support  a  finding  that  the  two  al- 
leged assaults  were  practically  contemporaneous,  and  were  parts  of 
one  and  the  same  transaction.  This  being  so,  it  was  not  error  to  ad- 
mit it  or  to  refuse  to  instruct  the  jury  not  to  consider  it. 

This  view  is  specifically  supported  by  Smith  v.  State,  88  Ala.  73, 
76,  7  South.  52,  53,  where  in  a  prosecution  for  murder  it  was  said 
that  the  act  of  the  defendant,  after  inflicting  a  death  wound  on  the 
deceased,  in  pursuing  the  latter's  companion,  and  firing  at  him  as  he 
ran,  "was  not  only  part  of  the  res  gestae,  but  tended  strongly  to  show 
the  hostile  spirit  under  which  he  was  acting^';  May  v.  Common- 
wealth, 153  Ky.  141,  149,  154  S.  W.  1074,  where,  in  a  prosecution  for 
killing  a  woman,  evidence  that  defendant  killed  the  latter's  husband, 
just  before  he  killed  her,  was  held  admissible,  not  only  as  part  of 
the  res  gestae,  but  because  showing  the  unlawful  intent  or  motive  for 
killing  the  wife,  and  this  notwithstanding  the  fact  that  defendant  had 
already  been  convicted  under  a  separate  indictment  for  killing  the 
husband;  State  v.  Schrum,  255  Mo.  273,  277,  280,  164  S.  W.  202. 
where  defendant  was  charged  with  shooting  first  one  man  and  then 
another  whom  he  came  upon  together,  the  shooting  of  the  second 
was  held  admissible  as  part  of  the  res  gestae  upon  the  trial  of  the 
first;  People  v.  Murphy,  276  111.  304,  306,  307,  321,  322,  ll4  N.  E. 
609,  where  in  a  prosecution  growing  out  of  a  raid  upon  some  Greeks 
living  in  a  railroad  car,  in  which  one  was  shot  within  the  car  and  the 
other  after,  in  the  course  of  the  mel6e,  he  had  gotten  outside  the  car, 
the  testimony  as  to  the  second  homicide  was  held  admissible  on  the 
trial  of  the  indictment  under  the  first,  conviction  being  had  under 
each  indictment;  State  v.  McCahill,  72  Iowa,  111,  116,  30  N.  W.  553, 
33  N.  W.  599,  where  in  a  prosecution  for  assault,  growing  out  of  a 
strike,  evidence  of  threats  against  another  party,  made  immediately 

preclude  the  Idea  'of  deliberation  and  fabrication,  It  is  to  be  regarded  as  con- 
temporaneous within  the  meaning  of  the  rule.  In  determining  what  is  ad- 
missible as  part  of  the  res  gestse,  no  distinction  usually  is,  nw  indeed  can  be, 
drawn  between  statements  and  acts.*' 
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after  the  killing  of  deceased,  was  held  competent  For  application 
of  the  rule  to  prosecutions  for  offenses  other  than  assaults,  see  State 
V.  McDowell,  61  Wash.  398,  403,  112  Pac.  521,  32  L.  R.  A.  (N.  S.) 
414,  Ann.  Cas.  1912C,  782,  and  cases  cited;  People  v.  Mead,  50 
Mich.  228,  231,  15  N.  W.  95;  Pirscher  v.  United  States  (C.  C.  A.  5) 
133  Fed.  526,  67  C.  C.  A.  660;  Sartin  v.  State,  7  Lea,  679.8 

[5]  4.  Finally,  plaintiff  in  error  contends  that  there  was  not  enough 
substantial  evidence  of  the  untruth  of  his  testimony  in  the  injunction 
case  to  justify  a  finding  of  perjury  beyond  a  reasonable  doubt. 

It  is  true  tfiat  but  two  witnesses  testified  that  plaintiff  in  error  ei- 
ther struck  or  threatened  Wise,  and  the  testimony  of  these  witnesses 
was  directly  disputed  by  that  of  seven  or  eight  others.  There  were 
also  other  facts  and  considerations  tending,  in  greater  or  less  degree, 
to  discredit  the  testimony  of  each  of  the  two  witnesses  referred  to. 
Each,  however,  testified  positively  that  plaintiff  in  error  had  both 
struck  and  threatened  Wise.  The  situation  raised,  at  the  most,  a 
question  of  credibility,  and  the  credibility  of  witnesses  and  the  trust- 
worthiness of  their  testimony  are  peculiarly  questions  for  the  jury. 
Rochford  v.  Pennsylvania  Co.  (C,  C.  A.  6)  174  Fed.  81,  83,  98  C. 
C.  A.  105.  If  the  jury  believed  these  witnesses,  there  was  substan- 
tial testimony  sustaining  the  charge  of  perjury.  The  trial  judge, 
who  saw  and  heard  the  witnesses,  denied  a  motion  for  a  new  trial 
on  the  ground,  among  others,  that  the  verdict  was  not  sustained  by 
sufficient  evidence  and  was  manifestly  against  the  weight  of  the  evi- 
dence. We  cannot  disturb  the  verdict  for  insufficiency  of  evidence. 
Kelly  V.  United  States  (No.  2978,  decided  by  this  court  January  7, 
1919)  258  Fed.  392,  169  C.  C.  A.  406,  and  cases  cited  in  note  under 
paragraph  5;  Matthews  v.  United  States,  192  Fed.  490,  113  C.  C.  A. 
96. 

It  results  from  these  views  that  the  judgment  of  the  District  Court 
should  be  affirmed. 

<  The  government  contends  that  the  record  shows  that  the  alleged  assault 
on  Reichel  preceded  that  on  Wise.  If  so,  the  evidence  in  question  would  be, 
if  anything,  even  more  directly  in  point.  We  think  the  view  that  the  aUeged 
assault  on  Wise  preceded  that  on  Reichel  is  the  better  one ;  but  the  question  of 
priority  is  not,  in  our  opinion,  highly  important. 
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(258  Fed.  42?)  

In  re  0.  JUTTB  &  CO. 

Appeal  of  GRIBBLE  et  aL 

(Olrcoit  Court  of  Appeals,  Third  Circuit    June  19,  1919.) 

No.  2424. 

1.  Bankbuptct  ^=»88(2) — I ntebvbntion— Petition. 

A  petition  to  intervene  in  a  bankruptcy  case,  dfter  an  order  of  adjudi- 
cation or  dismissal  has  been  made,  is  addressed  to  the  discretion  of  the 
court 

2.  Bankruptcy  ^=»99 — ^Dismissal  of  Petition— What  Constitutes. 

Though  a  court  of  bankruptcy  expressed  an  opinion  indicating  Its  pur- 
pose to  dismiss  an  involuntary  petition,  yet  where  no  order  of  dismissal 
was  drawn,  as  directed  by  the  opinion,  the  petition  in  bankruptcy  is  not 
dismissed,  and  remains  pending. 
8.  Bankruptcy  «=»88(2)—lN'raBVENTioN— Right  to  Intebtvene. 

Where  no  order  dismissing  an  involuntary  petition  in  bankruptcy  had 
been  entered,  though  the  trial  court  had  expressed  the  opinion  that  it 
should  be  dismissed,  held  that,  under  Bankruptcy  Act  July  1,  1896,  (  69f 
(Comp.  St.  (  9643),  declaring  that  creditors  other  than  the  original  peti- 
tioners may  at  any  time  enter  their  appearance  and  join  in  the  petition, 
such  creditors  might  intervene,  regardless  of  their  laches,  so  long  as  the 
petition  has  not  been  formally  dismissed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania;    W.  H.  Seward  Thomson,  Judge. 

In  the  matter  of  the  bankruptcy  of  C.  Jutte  &  Co.  From  an  order 
dismissing  the  petition  of  E.  B.  Gribble  and  another,  creditors,  for 
leave  to  intervene,  they  appeal.     Reversed. 

A.  Devoe  P.  Miller,  of  Pittsburgh,  Pa.,  for  appellants. 
Robert  J.  Dodds,  of  Pittsburgh,  Pa.  (George  D.  Wick  and  Reed, 
Smith,  Shaw  &  Beal,  all  of  Pittsburgh,  Pa.,  of  counsel),  for  appellee. 

Before  WOOLLEY  and  HAIGHT,  Circuit  Judges,  and  MORRIS, 
District  Judge. 

WOOLLEY,  Circuit  Judge.  The  single  question  in  this  case  con- 
cerns the  right  of  creditors  of  an  alleged  bankrupt,  other  than  original 
petitioners,  to  appear  at  any  time  before  the  decision  of  the  issue  bf 
bankruptcy  and  join  in  the  petition,  imder  authority  of  section  59f 
of  the  Bankruptcy  Act  of  July  1,  1898,  c.  541,  30  Stat.  544,  561  (Comp. 
St.  §  9643). 

The  unexplained  neglect  of  the  appellants  promptly  to  prosecute 
the  right  they  now  assert  deprives  them  of  every  consideration  of 
equity.  If  the  right  still  exists,  it  does  so  only  by  force  of  the  statute 
construed  very  strictly  with  reference  to  the  facts. 

In  April,  1908,  a  petition  in  bankruptcy  was  filed  against  C.  Jutte 
&  Company,  a  Pennsylvania  corporation.  In  due  course,  the  com- 
pany filed  an  answer  denying  that  it  had  engaged  in  any  trade  or  pur- 
suit that  brought  it  within  the  operation  of  the  Bankruptcy  Act  In 
September,  1S?)8,  the  property  of  the  company  was  sold  under  mort- 
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gage  foreclosure,  and  the  proceeds  distributed  to  the  holders  of  the 
accompanying  bonds.  Excepting  the  allowance  in  1911  of  a  creditor 
to  intervene  and  join  in  the  petition,  nothing  more  was  done  until 
April  22,  1912,  when  E.  B.  Gribble  and  Jane  C.  Jutte,  owners  of  the 
Tug  "Independent,"  the  appellants  in  this  case,  petitioned  for  leave 
to  intervene  as  creditors  and  join  in  the  bankruptcy  petition.  On  rule 
to  show  cause,  the  alleged  bankrupt  opposed  this  petition  on  the  ground 
that  it  was  not  indebted  to  the  petitioners,  and  that,  in  any  event,  the 
petition  to  intervene  should  be  denied  because  of  laches.  On  July  19, 
1912,  the  court  made  an  order  of  reference  to  a  referee  in  bankruptcy, 
**to  determine  whether  the  said  petitioners,  E.  B.  Gribble  and  Jane  C. 
Jutte,  doing  business  as  the  Tug  "Independent,"  are  creditors  of  said 
C.  Jutte  &  Company." 

On  September  13,  1912,  with  the  reference  of  Cribble's  and  Jutte's 
petition  still  outstanding.  Judge  Orr,  sitting  in  the  District  Court, 
handed  down  an  opinion  on  the  issue  of  bankruptcy  raised  by  the 
company's  answer  to  the  original  petition,  in  which  he  held  that  the 
alleged  bankrupt,  being  engaged  in  the  business  of  transportation,  and 
not  being  "engaged  principally  in  manufacturing,  trading,  printing, 
publishing,  binding,  or  mercantile  pursuits,"  was  not  such  a  corpora- 
tion as  can  be  adjudged  a  bankrupt.  He  therefore  held  against  the 
motion  for  adjudication. 

A  year  later,  in  October,  1913,  the  referee  made  a  report  on  the  or- 
der of  reference.  He  found  the  alleged  bankrupt  indebted  to  Grib- 
ble and  Jutte  but  in  a  lesser  sum  than  they  claimed,  and  found  also,  in 
view  of  the  opinion  of  the  court  filed  in  September  of  the  previous  year 
holding  that  the  alleged  bankrupt  corporation  could  not  be  adjudged 
a  bankrupt,  that  Gribble  and  Jutte  should  not  be  allowed  to  intervene, 
but  should  be  relegated  to  their  right  as  creditors  to  file  a  new  petition. 
On  October  13,  1913,  Gribble  and  Jutte  filed  exceptions  to  the  report 
of  the  referee,  first,  as  to  the  amount  of  the  indebtedness  found,  and 
second,  as  to  the  disallowance  of  the  petition  to  intervene.  Later,  the 
exceptions  were  renewed  (March  8,  1915),  but  were  not  pressed  until 
July  2,  1918,  when  they  were  disposed  of  by  Judge  Thomson,  sitting 
in  the  District  Court,  on  an  order  overruling  the  exceptions  and  dis- 
missing the  petition  to  intervene  on  the  ground  of  laches.  It  was 
from  this  order  (not  from  Judge  Orr's  order)  that  Gribble  and  Jutte 
took  this  appeal. 

[1-3]  The  appellants  base  their  appeal  on  Section  59f  of  the  Bank- 
ruptcy Act,  which  provides,  that  "creditors  other  than  original  pe- 
titioners may  at  any  time  enter  their  appearance  and  join  in  the  pe- 
tition. *  *  *  "  Relying  on  the  broad  terms  of  this  provision,  the 
appellants  claim,  that,  notwithstanding  their  seemingly  inexcusable 
delay  in  entering  an  appearance,  they  have  a  right  under  the  statute, 
being  creditors,  to  appear  "at  any  time"  and  join  in  the  petition  of 
banlmiptcy.  The  appellee,  arguing  as  though  the  petition  in  bankrupt- 
cy had  been  dismissed  and  as  though  the  appellants  claim  a  right  to 
appear  "at  any  time"  thereafter,  maintains  that  the  allowance  of  a  pe- 
tition to  intervene  in  such  a  case  is  not  based  on  a  statutory  right  but 
is  purely  discretionary  with  the  court  and  should  be  denied,  unless 
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the  application  be  seasonably  made.  The  cases  cited  in  support  of  the 
latter  contention  hold  quite  uniformly,  that  a  petitioo  to  intervene 
after  an  order  of  adjudication  or  dismissal  has  been  made,  that  is, 
after  the  issue  of  bankruptcy  has  been  determined,  is  addressed  to 
the  discretion  of  the  court.  In  re  First  National  Bank  of  Belle 
Fourche,  152  Fed.  64,  81  C.  C.  A.  260,  11  Ann.  Cas.  355;  In  re  Jem- 
ison  Mercantile  Co.,  112  Fed.  966,  50  C.  C.  A.  641 ;  In  re  Koenig  & 
Van  Hoogenhuyze  (D.  C.)  127  Fed.  891 ;  1  Loveland  on  Bankruptcy, 
467.  But  the  rule  of  these  cases,  which  no  one  questions,  is  not  ap- 
plicable to  this  case,  because,  through  inadvertence  of  counsel,  or 
otherwise.  Judge  Orr's  opinion  was  not  followed  by  an  order  dis- 
missing the  original  petition.  We  thus  have  a  situation  in  which  the 
court  has  expressed  its  conclusion  on  the  issue  of  bankruptcy  but  has 
not  reduced  it  to  judgment.  We  are  not  unmindful  of  the  distinction 
between  the  rendition  of  a  judgment  and  the  record  of  a  judgment  ren- 
dered. 15  R.  C.  L.  571,  572,  578.  The  trouble  here  is  that  while  the 
views  of  the  court  were  expressed  in  an  opinion  indicating  its  pur- 
pose to  render  a  judgment  in  accordance  witii  them,  no  judgment  has, 
in  fact,  been  rendered.  The  last  act  of  the  court  was  the  direction: 
"Let  an  appropriate  order  be  drawn."  None  was  drawn.  Until  the 
order  is  drawn  and  signed,  the  original  petition  in  bankruptcy  is  not 
dismissed.  It  remains  pending,  and  so  long  as  it  is  pendinc;  and  the 
issue  of  bankruptcy  is  not  disposed  of  by  an  order  of  ad]udication 
or  dismissal,  creditors,  other  tfian  original  petitioners,  stand  where 
the  statute  places  them,  and  they  may,  by  authority  of  the  statute  as 
construed  by  the  courts,  intervene  and  join  in  the  petition.  In  re  Stein, 
105  Fed.  749,  45  C.  C.  A.  29  (C.  C.  A.  2d) ;  In  re  Charlestown  Light 
&  Power  Co.  (D.  C.)  183  Fed.  160;  In  re  Lutfy  (D.  C.)  156  Fed.  873; 
In  re  Plymouth  Cordage  Co.,  135  Fed.  1000,  68  C.  C.  A.  434  (C.  C. 
A.  8th).  Advantageous  as  would  be  the  application  of  the  doctrine 
of  laches  to  this  case,  we  find  nothing  in  the  statute  or  in  the  cases  con- 
struing the  statute,  which  indicates  that  tardiness  or  delay  deprives 
creditors,  other  than  the  petitioners,  of  the  right  to  avail  themselves 
of  the  original  petition  at  any  time  during  its  pendency. 

In  reaching  the  conclusion  to  which  we  are  driven,  we  realize  that 
in  this  case  we  are  running  very  nearly  counter  to  the  maxim :  Lex 
nil  frusta  f acit.  We  wish,  however,  to  make  it  clear,  that,  as  this  ap- 
peal is  only  from  Judge  Thomson's  order,  our  decision  affects  in  no 
way  the  views  of  Judge  Orr  as  expressed  in  his  opinion,  and  limits 
in  no  degree  his  freedom  of  action  in  dealing  with  the  matter  as  it  has 
been  presented  to  him,  or  as  it  may  again  be  presented  to  him. 

The  order  dismissing  the  appellants'  petition  to  intervene  is  reversed. 
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(?58  Fed.  425) 

SNARE  ft  TRIEST  CO.  v.  ST.  PAUL  FIRE  ft  MARINE  INS.  CO, 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  16^  1919.) 

No.  179. 

1.  Insurance  «5>272 — Application  fob  Mabinb  Insttbanob — ^'Docked.** 

The  word  *'docked/'  as  used  in  application  for  marine  insurance,  held 
not  to  be  ambiguous,  but  to  mean  dry-docked. 

2.  Insurance  ^=»265 — Marine  Insurance — ^Action  on  Poliot, 

A  statement  in  an  application  for  a  marine  policy  on  a  vessel,  ''war- 
ranted docked  and  overhauled/'  not  carried  into  the  policy,  is  a  repre- 
sentation only,  and  in  an  action  at  law  on  the  policy  may  be  shown  to 
have  been  substantially  performed. 
8.  Insurance  «5>256 — ^Representation  in  Application — ^BIaterialitt. 

Where  the  underwriter  requests  information  in  the  application  which, 
when  given,  amounts  to  a  representation,  such  answer  to  a  specific  ques- 
tion is  c<mclusively  presumed  to  be  material  to  the  risk. 
4.  Insurance  «5>312~Marine  Insurance—Promissory  Representation. 

A  representation  in  an  application  for  Insurance  on  a  vessel  during  a 
voyage,  that  she  will  be  dryndocked  and  overhauled  before  the  voyage,  is 
promissory,  and  a  substantial  compliance  with  it  is  sufficient  to  sustain 
the  contract. 
ft.  Insurance  ^=s>312— Marine  Insurance — Substantial  Compliance  with 
Promissory  Representation. 

A  representation  in  the  application  for  a  marine  policy  that  the  vessel 
would  be  dry-docked  and  overhauled  before  the  voyage  may  be  shown  to 
have  been  substantially  complied  with  by  proof  which  warrants  a  finding 
that,  while  not  dry-docked,  she  was  made  entirely  seaworthy,  and  was  in 
as  good  condition  as  she  would  have  been  made  if  dry-docked. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  by  the  Snare  &  Triest  Company  against  the  St  Paul  Fire 
&  Marine  Insurance  Company.  Judgment  for  defendant,  and  plain- 
tiflf  brings  error.    Reversed. 

In  October,  1918,  the  Snare  Company  (plaintiff  here  and  below)  owned  a 
certain  scow  lying  at  the  time  in  the  harbor  of  Havana,  Cuba,  where  she  had 
been  for  some  time.  Plaintiff  employed  Johnson  ft  Higgins  to  procure  marine 
insurance  on  this  scow,  which  they  intended  to  bring  back  to  the  United 
States.  These  brokers  made  written  application  on  behalf  of  plaintiff  to  the 
general  agent  of  defendant  insurance  company  for  $4,000  on  hull,  etc,  of 
scow,  to  cover  "at  and  from  Havana  to  Charleston  direct  or  otherwise  (in)  tow 
(of)  the  Bamett,"  a  tug. 

This  application  the  insurer  declined  until  it  had  been  amended  or  changed 
by  the  insertion  of  the  following  words:  ** Warranted  dkd  and  overhauled 
1913.*'  As  changed  or  amended,  insurance  was  granted,  and  one  copy  of  the 
application  was  kept  by  the  insurer  and  the  other  delivered  to  Messrs.  Johnson 
ft  Higgins.  The  date  of  written  application  was  October  9, 1913.  On  October 
16th  the  insured  issued  Its  "certificate  of  insurance,"  under  the  "oflice  policy'* 
of  defendant's  general  agent,  which  certificate,  for  the  purpose  of  this  case, 
may  be  taken  as  the  policy  of  insurance.  Neither  in  words  nor  substance  was 
the  phrase  "Warranted  dkd  and  overhauled  1913"  inserted  or  expressed  in 
said  policy. 

On  October  30th  the  Bamett  took  this  scow  in  tow  and  started  from  Havana 
to  Charleston.  Fbrty-eight  hours  after  leaving  a  storm  arose,  said  to  have 
been  of  great  severity,  which  "finally  washed  to  pieces"  the  scow,  which  thus 
became  a  total  loss.    This  action  was  brought  to  recover  upon  the  policy. 

^s>Ftor  other  casM  tee  lamt  topic  ft  KBT-NUMBBR  in  aU  Key -Numbered  Digeets  A  IndexM 


Digitized  by  CjOOQ iC 


442  168  C.  C.  A.  REP0BT8 

There  was  evidence  tending  to  show  that  the  scow  had  heen  thoroughly 
caulked,  overhauled,  and  painted,  hatches  secured  with  tarpaulins  and  put  in 
**seaworthy  and  ♦  ♦  •  first-class  condition**  before  starting  upon  the  voy- 
age on  which  she  was  lost.  But  she  had  not  been  dry-docked  in  the  year  1913, 
and  before  leaving  Havana.  Evidence  was  also  introduced  or  offered  to 
show  that  the  overhauling  and  repairing  of  the  scow  put  her  in  as  good  con- 
dition as  she  would  have  been  had  a  dry  dock  been  used. 

The  trial  court  took  evidence  tending  to  show  that  the  word  "dkd"  was  not 
only  an  abbreviation  for  "docked,"  but  meant  "dry-docked,"  and  refused  to 
submit  any  question  to  the  jury,  except  the  authority  of  Johnson  ft  Higglns 
to  apply  for  or  accept  Insurance  after  making  audi  representation  or  warranty 
as  is  embodied  in  the  phrase  "Warranted  dkd  and  overhauled  1913.**  The  jury 
found  in  favor  of  the  authority  of  Johnson  ft  Higglns  by  rendering  a  general 
verdict  in  favor  of  defendant  on  the  single  question  submitted  to  them.  Plain- 
tiff took  this  writ 

Hector  M.  Hitchings  and  J.  Elmer  Melick,  both  of  New  York  City, 
for  plaintiff  in  error. 

Oscar  R.  Houston  and  Harrington,  Bigham  &  Englar,  all  of  New 
York  City,  for  defendant  in  error. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
While  under  the  jury's  verdict  we  must  hold  that  the  word  "docked" 
meant  "dry-docked,"  we  are  of  opinion  that  imder  the  other  circum- 
stances shown  no  evidence  was  necessary  to  reach  this  conclusion. 
The  acceptance  of  the  application  closed  the  contract  for  insurance; 
when  and  as  approved  by  the  insurer  or  his  agent  it  was  in  substance 
a  "binder"  (Muller  v.  Globe,  etc.,  Co.,  246  F.  759,  159  C.  C.  A.  61), 
although  no  formal  paper  called  a  binder  was  in  this  case  issued — a 
practice  frequently  followed.  The  word  "docked,"  when  used  in  such 
an  instrument,  is  not  ambiguous,  but  clear  and  precise,  and  needs  no 
parol  evidence  to  explain  it.  Heam  v.  New  England,  etc,  Co.,  3 
CUff.  318,  Fed.  Cas.  No.  6301.    The  word  meant  "dry-docked." 

[2]  But  the  insurance  contract  was  not  permitted  to  remain  in  the 
inchoate  form  of  approved  application  or  binder.  A  policy  was  issued 
and  in  force  before  the  beginning  of  the  voyage  upon  which  the  scow 
was  lost,  and  into  that  policy  the  phrase  out  of  which  this  controversy 
arose  was  not  carried ;  it  never  became  a  part  of  the  policy  of  marine 
insurance  upon  which  this  action  is  brought  As  was  held  in  Dow  v. 
Whetten,  8  Wend.  160: 

*'The  *  *  *  application  for  insurance  is  admissible  in  evidence  to  show 
the  intention  of  the  parties.  In  a  court  of  law  it  is  proper  evidence  only  to 
show  a  misrepresentation ;  in  equity  it  may  be  used  to  correct  the  policy." 

This  being  an  action  at  law,  the  words  in  question  must  be  treated  as 
a  representation  only.  A  warranty,  being  a  part  of  the  policy,  must 
be  strictly  and  literally  performed.  Hazard  v.  New  England,  etc, 
Co.,  8  Pet.  580,  8  L.  Ed.  1043.  But  "a  representation  to  the  under- 
writers need  only  be  substantially  performed."  Pawson  v.  Watson,  2 
Cowper,  785.  See,  also,  Gow  on  Marine  Insurance  (3d  Ed.)  p.  266, 
and  Hughes  v.  Union,  etc.,  Co.,  8  Wheat.  307,  5  L.  Ed.  620. 

[3]  In  considering  the  effect  of  a  representation  upon  a  policy  of 
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insurance,  the  first  inquiry  is  as  to  its  materiality,  and  the  point  has 
been  "much  considered  whether  the  materiality  of  a  misrepresenta- 
tion or  a  concealment  is  a  question  of  law  which  the  court  determines 
or  a  question  of  fact  to  be  submitted  to  the  jury."  Parson  on  Marine 
Insurance  (Ed.  of  1868)  vol.  1,  p.  463.  But  where  the  underwriter 
requests  the  information,  which  when  given  amounts  to  a  representa- 
tion, such  answer  to  a  specific  question  is  conclusively  presumed  to 
be  material  to  the  risk.  Kerr  v.  Union,  etc,  Co.,  130  Fed.  415,  64 
C.  C.  A.  617. 

[4]  The  evidence  in  this  case  is  at  least  sufficiently  full  to  warrant  a 
jury  in  finding  that  the  meaning  and  intent  of  this  representation  was 
that  the  scow  to  be  insured  would  be  "dry-docked  and  overhauled" 
before  she  started  upon  her  voyage  from  Havana  to  Charleston  in  tow 
of  the  Bamett.  Such  a  representation  is  promissory,  and  we  adopt 
the  ruling  of  Wallace,  J.,  in  Lunt  v.  Boston,  etc.,  Co.  (C.  C.)  6  Fed. 
562,  that  a  substantial  compliance  with  a  promissory  representation  is 
sufficient  to  sustain  a  contract  for  marine  insurance. 

[5]  This  brings  us  to  the  question  whether  an  overhaul  without  dry- 
docking,  which  did  as  matter  of  fact  make  the  scow  entirely  sea- 
worthy, and  which  was  as  thorough  an  overhauling  or  reconditioning 
as  could  have  been  given  to  the  vessel  if  put  in  dry  dock,  is  or  can  be 
a  substantial  compliance  with  the  admitted  representation  here  in 
controversy. 

The  exact  question  has  not  apparently  been  considered  in  any  re- 
ported case;  but,  having  regard  to  what  was  indicated  as  a  substan- 
tial compliance  in  the  Lunt  and  Pawson  decisions,  supra,  we  feel  jus- 
tified in  holding  that  there  may  be,  and  tliere  is  in  this  record,  evidence 
tending  to  show  that  the  scow  was,  at  and  before  voyage  commenced, 
substantially  in  the  condition  of  seaworthiness  indicated  or  defined  by 
the  phrase  "to  be  dry-docked  and  overhauled." 

We  express  no  opinion  on  this  matter  of  fact.  Most  modem  suits 
on  policies  of  marine  insurance  are  in  admiralty,  and  the  court  deter- 
mines the  facts  as  well  as  the  law ;  but  whether  a  compliance  is  sub- 
stantial or  not  is  a  question  of  fact,  and  therefore  at  common  law  for 
the  jury,  subject  always  to  such  limitations  as  to  materiality  and  rele- 
vancy of  testimony  as  are  by  law  imposed. 

Because  the  trial  court  refused  to  submit  this  question  to  the  jury, 
we  think  error  was  committed.  It  may  be  noted  that  the  point  actual- 
ly sent  to  the  jury,  viz.  the  authority  of  the  brokers,  seems  to  us  en- 
tirely immaterial  in  this  case.  If  the  brokers  exceeded  their  authority 
or  departed  therefrom,  they  may  be  liable  as  unfaithful  agents;  but, 
in  respect  of  procuring  this  insurance,  whatever  they  did  within  the 
usual  wide  authority  of  such  brokers  was  done  by  Snare  Company. 

Further,  this  defendant  is  only  liable,  in  an  action  on  a  policy,  on 
the  particular  kind  of  policy  issued  and  in  suit.  That  the  broker  got 
a  doctunent  not  wanted  does  not  per  se  vary  or  increase  the  liabilit>' 
of  the  insurer. 

Judgment  reversed,  with  costs,  and  new  trial  ordered. 
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(258  9Vd.4^ 

VIRGINIAN  RT.  CO.  v.  HALSTBAD.* 

(Circuit  Court  of  Appeals,  Fourth  Circuit    April  24,  1919.) 

No.  1676. 

1.  BfASTEB  AND  Sebvant  ^s»286(15) — ^Acnoif  fob  Iif jubt  to  Sebv ant— Ques- 

tions FOB  Jubt— Switch  Taboet  Neab  Tbaok. 

Where  a  brakeman,  required  In  course  of  duty  to  mount  the  ladder 
on  the  side  of  a  moving  car,  was  Injured  by  his  foot  being  struck  by  a 
switch  target  six  or  seven  Inches  from  the  passing  ladder,  proof  that  the 
construction  of  the  switch  was  In  accordance  with  the  custom  of  rail- 
roads is  evidence  of  due  care,  but  not  conclusive,  and  the  court  cannot 
hold  as  matter  of  law  that  so  narrow  a  space  was  reasonably  safe. 

2.  Masteb  and  Sbbvant  «=»286(1),  288(1)— Action  fob  Injubt  to  Sebvant— 

Questions  fob  Jubt. 

In'  an  action  for  Injury  to  a  brakeman,  the  questions  of  negligence  and 
assumption  of  risk  held  properly  submitted  to  the  jury. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk ;  Edmund  Waddill,  Jr.,  Judge. 

Action  at  law  by  Vernon  Halstead,  by  Nora  Halstead,  his  next 
friend,  against  the  Virginian  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Walter  H.  Taylor,  of  Norfolk,  Va.  (Loyall,  Taylor  &  White,  of  Nor- 
folk, Va.,  on  the  brief),  for  plaintiff  in  error. 

Thomas  H.  WiUcox,  of  Norfolk,  Va.  (Earl  W.  White  and  WiUcox, 
Cooke  &  Willcox,  all  of  Norfolk,  Va.,  on  the  brief),  for  defendant  in 
error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  [1]  The  plaintiflf  Vernon  Halstead  re- 
covered a  judgment  against  Virginian  Railway  Company  for  injuries 
alleged  to  be  the  result  of  defendant's  negligence.  The  facts  are  not  in 
dispute.  At  the  time  of  the  accident,  plaintiff  was  a  brakeman  in  de- 
fendant's barney  yard  between  Jamestown  Boulevard  and  Sewell's 
Point,  in  Norfolk  county,  Va.  In  this  yard  cars  loaded  with  coal  are 
collected  and  send  by  gravity  to  the  scales  and  thence  to  the  coal  piers. 
For  this  movement  it  was  necessary  for  the  brakeman  to  throw  the 
switch  in  order  to  shift  the  cars  from  one  track  to  another,  and  then 
mount  the  moving  car  by  a  ladder  and  set  the  brakes.  On  August  26, 
1917,  this  duty  was  required  of  Halstead.  He  threw  the  switch,  went 
between  the  switch  and  the  track  a  few  feet  beyond  the  switch  in  the  di- 
rection from  which  the  cars  were  coming,  stepped  on  the  ladder,  and 
while  pulling  himself  up  to  a  standing  position  was  struck  on  the 
foot  by  the  switch  target  as  the  cars  passed. 

The  defendant  assigns  error  in  the  refusal  to  instruct  the  jury  to  find 
for  defendant  for  lack  of  any  evidence  of  negligence.  The  charge  of 
negligence  depends  entirely  on  the  uncontroverted  fact  that  there  was 
a  clear  space  of  only  six  to  seven  inches  between  the  ladder  and  the 
switch  target,  alleged  to  be  insufficient  for  the  safety  of  the  brake- 
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man  mounting  the  car.  Atkins,  a  former  employe  on  the  yard,  testi- 
fied that  the  distance  between  the  car  and  the  target  was  unsafe ;  that 
he  had  so  reported  it  to  his  superiors ;  that  some  of  the  switches  on 
the  yard  had  been  changed  for  that  reason ;  that  he  had  been  grazed 
by  this  target  while  standing  on  the  ladder.  Garrett,  another  em- 
ploye, testified  that  he  had  changed  some  of  the  switches  because  con- 
ductors and  brakemen  had  complained  of  the  danger,  and  he  believed 
the  clear  space  to  be  too  small ;  that  he  did  not  change  this  particular 
switch  because  the  embankment  was  too  narrow.  There  was  also  tes- 
timony that  plaintiff's  course  in  throwing  the  switch  and  stepping  on 
the  ladder  was  usual  and  proper. 

On  behalf  of  defendant  there  was  testimony  to  the  effect  that  a 
man  standing  straight  in  the  stirrup  will  pass  the  target  safely,  but  if 
he  leans  out  he  is  liable  to  be  caught.  Hanes,  superintendent  of  this 
coal  terminal,  testified  that  the  rod  of  the  switch  target  was  standard ; 
that  the  distance  of  the  target  from  the  track  was  the  standard  dis- 
tance used,  not  only  by  defendant,  but  by  other  railroads. 

The  defendant's  first  position  is  that  the  construction  of  the  switch, 
including  the  length  of  the  switch  rod,  and  the  distance  between  the 
passing  car  and  the  switch  target,  was  an  engineering  question,  and 
that,  since  the  construction  was  proved  to  be  standard,  the  court 
should  have  held  it  to  be  reasonably  safe  as  a  matter  of  law,  and 
therefore  should  have  directed  a  verdict  for  the  defendant.  To  sus- 
tain this  position  defendant  relies  on  Tuttle  v.  Milwaukee  Ry.  Co., 
122  U.  S.  189,  7  Sup.  Ct.  1166,  30  L.  Ed.  1114,  wherein  the  court 
^d: 

"We  have  carefully  read  the  evidence  presented  by  the  bill  of  exceptions, 
and  although  It  appears  that  the  curve  was  a  very  sharp  one  at  the  place 
where  the  accident  happened,  yet  we  do  not  think  that  public  policy  requires 
the  courts  to  lay  down  any  rule  of  law  to  restrict  a  railroad  company  as  to 
the  curves  it  shall  use  in  its  freight  depots  and  yards,  where  the  safety  of  pas- 
sengers and  the  public  is  not  involved;  much  less  that  It  should  be  left  to 
the  varying  and  uncertain  opinions  of  juries  to  determine  such  an  engineer- 
ing question.  (For  analogous  cases  as  to  the  right  of  a  manufacturer  to 
choose  the  kind  of  machinery  he  will  use  in  his  business,  see  Richards  v. 
Rough,  53  Midi.  212  [18  N.  W.  785] ;  Hayden  v.  Smlthvllle  Man.  Co.,  29  Conn. 
548,  558.)  The  interest  of  railroad  companies  themselves  is  so  strongly  in 
favor  of  easy  curves  as  a  means  of  facilitating  the  movement  of  their  cars 
that  it  may  well  be  left  to  the  discretion  of  their  officers  and  engineers  in 
what  manner  to  construct  them  for  the  proper  transaction  of  their  business 
in  yards,  etc.  It  must  be  a  very  extraordinary  case,  indeed,  in  which  their 
discretion  in  this  matter  should  be  Interfered  with  in  determining  their  obli- 
gations to  their  employes.  The  brakemen  and  others  employed  to  work  in 
«uch  situations  must  decide  for  themselves  whether  they  wiU  encounter  the 
hazards  incidental  thereto;  and,  if  they  decide  to  do  so,  they  must  be  con- 
tent to  assume  the  risks." 

In  that  case  the  brakeman  was  mjured  by  the  slipping  of  the  draw- 
bars while  he  was  coupling  cars  from  the  inside  of  a  curve.  The 
court  further  held  that  the  tendency  of  the  drawbars  to  slip  on  the 
x:urve  was  an  obvious  danger  which  the  brakeman  assumed. 

The  language  quoted  must  be  accepted  as  an  accurate  statement  of 
the  law  applicable  to  the  facts  of  the  case,  but  the  doctrine  must  be 
strictly  limited,  unless  we  are  to  allow  railroad  experts  to  take  away 
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from  juries  and  themselves  decide  questions  of  their  own  negligence. 
As  we  had  occasion  to  say  in  Norfolk  &  W.  Ry.  Co.  v.  Gillespie,  224 
Fed.  316,  139  C.  C.  A.  552,  the  engineers  may  be  the  final  judges  of 
the  proper  construction  of  a  curve;  but  when  the  elevations  and 
safeguards  were  proved,  "the  issue  which  was  properly  submitted  to 
the  jury  was  whether,  considering  the  method  of  construction  which 
the  defendant  had  chosen  to  adopt,  it  was  not  negligence  to  require  its 
engineers  to  run  over  the  curve  at  the  speed  required  by  the  schedule." 
Union  Pacific  Ry.  Co.  v.  O'Brien,  49  Fed.  538-547,  1  C.  C.  A.  354. 
So,  in  the  present  case,  the  proper  distance  between  the  switch  target 
and  the  passing  car  may  be  altogether  an  engineering  question,  under 
ordinary  conditions.  But  jurors  know  as  well  as  engineers  the  space 
that  a  man's  body  occupies  and  the  way  men  usually  handle  them- 
selves. Hence  when,  in  the  operation  of  cars  and  switches,  brakemen 
are  required  to  place  their  bodies  between  a  switch  target  and  a  passing 
car,  proof  that  the  construction  of  the  switch  was  in  accordance  with 
the  custom  of  railroads  is  evidence  of  due  care,  but  not  conclusive 
evidence.  The  issue  of  what  is  a  reasonably  safe  clear  space  is  to  be 
decided  by  the  jury  under  all  the  evidence,  in  the  light  of  common  ob- 
servation and  experience.  Surely  there  is  no  principle  which  requires 
a  court  to  say  as  a  matter  of  law  that  a  clear  space  of  only  six  or  sev- 
en inches  was  safe. 

[2]  The  evidence  required  the  defense  of  assumption  of  risk  to  be 
submitted  to  the  jury.  Plaintiff  testified  he  had  been  working  as  a 
brakeman  only  about  a  month,  and  had  never  worked  at  this  switch  be- 
fore the  time  of  the  accident,  that  he  did  not  know  the  distance  from 
a  passing  car  to  the  switch  target,  and  that  he  had  never  been  warned 
of  the  (kinger.  It  is  true  that  the  distance  between  the  railroad  track 
and  the  target  was  obvious,  but  that  did  not  make  obvious  the  dis- 
tance between  the  side  of  the  car  and  the  target.  Seaboard  Air  Line 
Ry.  Co.  V.  Horton,  233  U.  S.  492,  34  Sup.  Ct.  635,  58  L.  Ed.  1062,  L. 
R.  A.  1915C,  1,  Ann.  Cas.  1915B,  475;  Norfolk  &  W.  Ry.  Co.  v.  GU- 
lespie,  224  Fed.  316-324,  139  C.  C.  A.  552;  Gila  R.  Co.  v.  Hall,  232  U. 
S.  94,  34  Sup.  Ct.  229,  58  L.  Ed.  521.  Nor  was  it  plainly  evident  that 
the  plaintiflf  without  reason  chose  the  dangerous  place  of  mounting  the 
car  on  the  east  side  of  the  target,  when  there  was  a  safe  place  on  the 
west  side  after  the  car  had  passed  the  target,  for  he  testified  that  the 
car  would  have  reached  the  stopping  place  before  he  could  have  got 
up  on  the  west  side.  The  issues  of  negligence  of  defendant  and  as- 
sumption of  risk  and  negligencp  of  plaintiff  were  properly  submitted 
to  the  jury. 

Affirmed. 
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{258  Fed.  431) 

HUNTINGTON  et  al.  v.  DICKINSON  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    April  18,  1919.) 

No.  1670. 

1.  Judgment    ^=»747(1) — Conclusiveness — Ejectment— Persons    Not    Par- 

ties— Landlord  and  Tenant. 

Under  Code  W.  Va.  1913,  c.  90,  §  35  (sec.  4103),  providing  that  a  Judgment 
In  ejectment  shall  be  conclusive  as  to  the  right  of  possession  upon  the 
party  against  whom  rendered  and  all  persons  claiming  from,  through,  or 
under  him,  by  title  accruing  after  commencement  of  suit,  a  Judgment 
against  the  tenant,  in  an  ejectment  suit  to  which  the  landlord  is  not  a 
party,  does  not  affect  the  landlord's  title. 

2.  Judgment  ^=5>684 — Conclusiveness — ^Persons  Concluded. 

A  Judgment  in  a  suit  for  the  purchase  money  of  land,  allowing  defend- 
ant therein  credit  for  a  parcel  in  dispute  as  for  a  deficiency,  because  of 
a  recovery  In  ejectment  by  a  third  person  against  vendor's  tenant,  is  not 
available  as  a  finding  that  plaintiff  had  no  such  title  as  vendee  was 
bound  to  accept,  in  a  subsequent  action  to  recover  the  disputed  parcel, 
brought  against  those  claiming  under  plaintiff  In  the  ejectment  suit. 

3.  Equity  ^=>4SQ — Commissioners'  Deeds— Effect. 

A  release  given  by  a  commissioner  on  order  of  the  court  covering  a 
parcel  of  land,  title  to  which  was  in  dispute  in  a  suit  for  the  purchase 
price,  has  the  effect  of  a  quitclaim  deed  under  Code  W.  Va.  1913,  a  72,  § 
3  (sec.  3780). 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  West  Virginia,  at  Charleston;  Benjamin  F.  Keller,  Judge. 

Action  in  ejectment  by  John  Q.  Dickinson  and  another  against  Ara- 
bella D.  Huntington  and  others.  Judgment  for  plaintiflFs,  and  defend- 
ants bring  error.    Affirmed. 

George  J.  McComas,  of  Huntington,  W.  Va.  (Enslow,  Fitzpatrick 
&  Baker,  of  Huntington,  W.  Va.,  on  the  brief),  for  plaintiffs  in  er- 
ror. 

C.  W.  Campbell,  of  Huntington,  W.  Va.  (John  F.  Brown,  of  Charles- 
ton, W.  Va.,  and  G.  W.  McClintic,  of  Charleston,  W.  Va.,  on  the  brief), 
for  defendants  in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  In  the  action  of  ejectment  for  several 
thousand  acres  of  land,  it  turned  out  that  the  only  controversy  was 
over  a  triangular  parcel  containing  400  acres.  Jury  trial  was  waived, 
and  the  District  Court  found  for  the  plaintiff. 

On  October  24,  1794,  Joseph  Skiles  under  a  Virginia  land  warrant 
entered  40,000  acres  of  land  in  Kanawha  county ;  but  the  warrant  was 
not  perfected  into  a  grant  until  Jime  11,  1798.  In  the  meantime,  on 
November  11,  1794,  John  Steele  under  a  like  warrant  entered  19,500 
acres  in  the  same  county,  and  procured  a  grant  therefor  on  December 
1,  1794.  By  stipulation  it  was  agreed  that  defendants  Arabella  D. 
Huntington  and  others  had  a  regular  chain  of  title  under  the  senior 
Steele  grant  of  1794;  the  plaintiff  denying,  however,  that  the  land  in 
controversy  was  embraced  in  the  grant.     It  was  also  stipulated  that 
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the  plaintiffs  John  Q.  Dickinson  and  Mary  D.  Dickinson  had  a  chain 
of  title  from  the  junior  Skiles  grant,  embracing  the  land  in  dispute, 
regular  in  all  respects,  except  in  the  three  particulars  mentioned  be- 
low. 

The  reasoning  of  the  District  Judge  leading  to  the  conclusion  of  fact 
that  the  land  in  controversy  was  not  covered  by  the  Steele  grant,  and 
that  it  was  covered  by  the  Skiles  grant,  is  so  clear  and  convincing  that 
nothing  of  value  can  be  added  to  it.  The  defendants  contend,  how- 
ever, that  even  if  it  be  true  the  land  is  not  covered  by  the  senior  grant 
under  which  they  claim,  yet  plaintiffs  cannot  recover  possession  un- 
der the  grant  to  Skiles,  for  three  reasons  thus  stated  by  counsel : 

"(1)  They  claim  title  through  and  under  a  deed  from  D.  C.  Gallaher,  spe- 
cial commissioner,  that  is  not  legally  sufl9cient  as  a  muniment  of  title. 

"(2)  They  claim  under  John  D.  I^wis  and  his  heirs,  who  are  estopped  to 
deny  the  ownership  by  the  plaintiffs  in  error  of  the  interlock  in  controversy. 

"(3)  They  are  barred  from  a  recovery  in  this  case  by  a  recovery  had  by  C. 
P.  Huntington  against  John  Lewis  Taylor,  tenant  of  Norris  &  Clark,  the 
grantees  of  John  D.  Lewis." 

For  the  sake  of  clearness  we  take  up  first  the  third  defense.  In 
July,  1875,  ColUs  P.  Huntington,  defendants'  predecessor  in  title,  re- 
covered by.  default  a  judgment  in  ejectment  for  the  land  in  dispute 
against  John  Lewis  Taylor,  who  entered  as  a  tenant  of  John  D.  Lewis, 
plaintiffs*  predecessor  in  title.  Before  the  judgment  in  ejectment  was 
obtained  by  Huntington,  Lewis  sold  about  40,000  acres,  including  the 
land  in  dispute,  to  Norris  &  Clark.  Neither  John  D.  Lewis  nor  Nor- 
ris &  Clark  were  parties  to  the  action  of  ejectment.  But,  before  the 
writ  in  ejectment  was  executed,  first  Norris  &  Clark,  and  then  John 
Q.  Dickinson  and  Mary  D.  Dickinson,  after  they  acquired  the  title 
of  Norris  &  Clark,  intervened  in  the  action  of  ejectment,  and  sought 
to  prevent  the  execution  of  the  writ  and  secure  a  review  of  the  judg- 
ment, on  the  ground  that  as  claimants  of  title  and  possession  they  were 
not  bound  by  the  judgment,  and  should  be  allowed  to  appear  and  de- 
fend the  action  against  the  tenant.  Their  applications  were  denied  on 
the  ground  that  the  court  had  no  jurisdiction  to  open  the  judgment 
after  the  expiration  of  the  term  in  which  it  was  entered.  But  in  af- 
firming the  judgment  and  denying  the  applications  this  court  said: 

"The  conclusion  reached  is  without  prejudice  to  the  right  of  the  plaintiffs 
in  error  to  take  such  appropriate  action  as  they  may  be  advised  to,  looking 
to  the  recovery  of  the  interests  they  have,  if  any,  in  the  property  in  contro- 
versy, and  we  do  not  mean  to  express  any  opinion  regarding  such  future 
Utigation,  or  any  question  that  may  arise  therein." 

All  the  details  of  the  long  and  complex  litigation  are  set  out  in  the 
opinion  of  the  District  Court  and  of  this  court.  Dickinson  v.  Hunt- 
ington, 185  Fed.  703,  109  C.  C.  A.  523;  Huntington's  Devisees  v. 
Taylor  (C.  C.)  156  Fed.  700. 

[1]  Section  35  of  chapter  90  (sec.  4103)  of  Code  of  West  Virginia 
provides  as  to  judgments  in  ejectment : 

"Any  such  judgment  in  an  action  of  ejectment  shaU  be  conclusive  as  to 
the  right  of  possession  established  in  such  action,  upon  the  party  against 
whom  it  is  rendered,  and  against  all  persons  claiming  from,  through,  or  under 
such  party,  by  title  accruing  after  the  commencement  of  such  action,"  etc. 
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Under  this  statute  this  court  has  held  that  a  recovery  in  an  action 
of  ejectment  against  a  tenant  to  which  the  landlord  is  not  a  party  does 
not  adjudicate  the  title  of  the  landlord.  King  v.  Davis  (C.  C.)  137 
Fed.  198;  Id.,  157  Fed.  676,  85  C.  C.  A.  348.  The  judgment  against 
the  tenant,  John  Lewis  Taylor,  therefore,  did  not  affect  the  title  of 
Norris  &  Clark,  or  of  John  D.  Lewis,  or  the  plaintiffs,  claiming  under 
them. 

[2]  In  a  suit  brought  by  John  D.  Lewis  against  Norris  &  Clark  for 
the  collection  of  the  purchase  money  of  the  conveyance  to  them  of  the 
large  tract  of  land,  Norris  &  Clark  were  allowed  credit  at  the  acreage 
price  agreed  on  for  the  400  acres  in  dispute  as  a  deficiency  because  of 
the  recovery  of  Huntington  against  John  Lewis  Taylor,  the  tenant. 
Collis  P.  Huntington  and  the  defendants  claiming  under  him,  not  be- 
ing parties  to  that  suit,  would  not  have  been  bound  had  the  court  held 
that  the  title  of  Lewis  was  good,  and  they  cannot  avail  themselves  of 
a  finding  that  Lewis  did  not  appear  to  have  such  title  as  Norris  & 
Clark  should  be  required  to  accept. 

[3]  As  a  result  of  the  deduction  of  the  price  of  the  400  acres  in  dis- 
pute in  favor  of  Norris  &  Clark  in  their  litigation  with  John  D.  Lewis, 
the  court  ordered  Norris  &  Clark  "to  release"  to  the  heirs  of  John  D. 
Lewis  the  parcel  of  land  described  in  the  proceedings  as  the  400  acres 
recovered  by  Huntington.  Upon  their  refusal  to  comply  with  the  or- 
der, the  court  appointed  D.  C.  Gallaher  commissioner,  and  directed 
him  on  behalf  of  Norpis  &  Clark  "to  make,  acknowledge,  and  deliver 
to  the  heirs  at  law  of  John  D.  Lewis,  purchaser  at  the  ssile  aforesaid, 
a  deed  of  release."  Thereafter  Gallaher,  commissioner,  executed  an 
instrument,  as  a  compliance  with  the  order  of  the  court,  in  which  he 
undertook  to  grant  and  release  the  land  to  the  heirs  of  Lewis.  It  is 
insisted  that  the  commissioner  had  no  authority  to  grant,  and  that  a 
release  did  not  carry  the  legal  title  to  the  heirs  of  I^wis.  The  point 
is  disposed  of  by  section  3  of  chapter  72  (sec.  3780),  Code  of  West 
Virginia,  providing  that  a  release  shall  have  the  effect  of  a  quitclaim 
deed. 

The  contention  that  the  land  was  not  sufficiently  identified  in  the  or- 
der directing  the  release  is  equally  untenable.  There  was  only  one 
400-acre  tract  recovered  by  Huntington,  and  that  was  described  in 
the  action  of  ejectment  of  Huntington  v.  John  Lewis  Taylor. 

Affirmed. 

1690.0^.-29 
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(258  Fed.  434) 

CAUGHMA-N  v.  UNITED  STATES, 

(Circuit  Court  of  Appeals,  Fourth  Circuit    April  1, 1919.) 

No.  1664. 

1.  Witnesses  ^=>414(1) — Pbosecutions  Under  Espionage  Act— Credibujtt 

OF  Accused — Corboboration— Admissibility. 

In  a  prosecution  for  violating  Espionage  Act  June  15,  1917.  wherein 
defendant  asserted  that  he  had  always  been  a  loyal  citizen,  and  that  he 
had  tendered  his  services  to  the  government  In  the  war  before  charges 
were  brought  against  him,  it  was  error  to  exclude  evidence  as  to  whether 
he  had  received  an  acknowledgment  from  the  government  for  offering 
his  services,  and  whether  he  had  it  with  him;  the  case  turning  on  de- 
fendant's credibility. 

2.  CiiiMiNAL  Law  ^=>338(1) — Prosecutions  for  Violating  Espionage  Act 

— Evidence— Admissibility. 

In  a  prosecution  for  violating  Espionage  Act  June  15,  1917,  testimony 
by  a  witness  that  he  had  been  asked  by  the  commissioner  at  the  pre- 
liminary examination.  If  what  he  knew  was  not  practically  the  same  as 
that  testified  to  by  another  witness,  and  that  he  responded  in  the  afflrma- 
tive,  and  that  such  evidence  was  true,  was  inadmissible,  being  irrelevant 
and  collateral. 

3.  Criminal  Law  ^=»778(5)  —  Instructions  —  Espionage  Act  —  Burden  of 

Prooj^Pkesumption  of  Innocence. 

In  a  prosecution  for  violating  Espionage  Act  June  15,  1917,  an  Instruc- 
tion, at  the  close  of  an  extended  charge,  that  a  man  "comes  In  clothed 
with  the  presumption  of  innocence,  and  that  presumption  continues  un- 
til, in  the  opinion  of  the  Jury,  the  evidence  is  sufficient  to  show  that  he 
Is  guilty  beyond  a  reasonable  doubt,  and  from  that  time  the  burden  is  on 
him  to  establish  his  innocence,"  was  misleading  and  prejudicial;  the 
burden  always  being  on  the  prosecution. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  South  Carolina,  at  Charleston;  Henry  A.  Middleton 
Smith,  Judge. 

Joseph  M.  Caughman  was  convicted  of  violating  Espionage  Act 
June  15,  1917,  and  he  brings  error.    Reversed. 

George  B.  Timmerman  and  G.  T.  Graham,  both  of  Lexington,  S.  C. 
(Timmerman,  Graham  &  Callison,  of  Lexington,  S.  C,  on  the  brief), 
for  plaintiff  in  error. 

J.  Waties  Waring,  Asst.  U.  S.  Atty.,  of  Charleston,  S.  C.  (Francis 
H.  Weston,  U.  S.  Atty.,  of  Columbia,  S.  C,  on  the  brief),  for  the 
United  States. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  The  indictment  on  which  plaintiff  in  er- 
ror, herein  called  defendant,  was  tried  contains  six  counts,  each  charg- 
ing a  violation  at  Lexington,  S.  C,  of  the  Act  of  Congress  approval 
June  15,  1917  (40  Stat.  217,  c.  30),  commonly  known  as  the  Espionage 
Act.  There  was  a  general  verdict  of  guilty,  with  recommendation  to 
mercy,  and  the  case  comes  here  on  writ  of  error. 

As  the  testimony  in  support  of  the  several  counts  was  clearly  suffi- 
cient for  submission  to  the  jury,  we  pass  by  the  assignments  of  error 

^=»For  other  cues  lee  same  topic  &  KfiY-NUMBBR  in  aU  Key-Numbored  DigwU  4  ItiUoiiiit 
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based  on  refusal  to  direct  a  verdict  for  defendant,  and  take  up  for 
brief  discussion  certain  other  rulings  of  the  trial  court  which  are  made 
the  subject  of  exception. 

Testifying  in  his  own  behalf  the  defendant  stoutly  denied  the  trea- 
sonable utterances  imputed  to  him  by  the  government's  witnesses,  and 
asserted  that  he  had  always  been  a  loyal  citizen.  In  proof  of  this  he 
stated  that  he  had  volunteered  and  served  in  the  army  during  the 
Spanish- American  war,  that  he  had  purchased  a  Libertv  Bond  and 
made  contributions  to  the  Red  Cross,  and  that  he  had  tendered  his 
services  to  the  government  in  the  present  war  before  these  charges 
were  brought  against  him.  In  connection  with  the  latter  statement 
the  record  shows : 

"Q.  Did  you  get  any  acknowledgment  from  the  government  for  offering 
your  services?  A.  Yes,  sir.  Q.  Have  you  got  it  with  you?  A.  Yes,  sir— 
which  questions  were  ruled  out  by  the  court,  to  wWch  the  defendant  then  and 
there  excepted." 

[1]  We  think  this  evidence  was  improperly  excluded.  The  case 
turned  on  defendant's  credibility.  This  was  emphasized  by  the  learned 
judge  in  his  charge  to  the  jury,  when  he  said : 

*'But  you  have  a  right  to  consider  the  fact  that  he  is  on  trial,  and  that  his 
testimony  tends  to  acquit;  and  just  as  you  have  a  right  to  consider  animosity 
is  a  human  weakness,  which  may  sway  a  witness,  so,  more  strongly  for  you, 
you  have  a  right  to  consider  the  credibility  of  the  defendant,  Caughman,  that 
the  desire  to  escape  conviction  and  punishment  may  sway  his  testimony;  It 
does  not  prevent  you  from  believing  him,  but  you  have  a  right  to  consider  it 
in  estimating  his  credibility." 

In  short,  the  defendant  was  refused  opportunity  to  prove  conclu- 
sively, as  he  could  have  done,  the  truthfulness  of  an  important  state- 
ment made  by  him,  bearing  directly  on  the  question  of  his  loyalty, 
and  the  jury  were  in  effect  told  that  they  might  disbelieve  everything 
he  said.  Taking  into  account  the  nature  of  the  accusation  against  him, 
and  the  difficulty  of  meeting  it  except  by  his  own  denials,  we  are 
constrained  to  hold  that  the  ruling  here  considered  was  erroneous  and 
prejudicial. 

[2]  It  appears  that  defendant  had  a  preliminary  examination  before 
a  commissioner,  at  which  one  Sawyer  testified  to  certain  disloyal  dec- 
larations made  by  him  at  a  time  and  place  named.  Taylor,  another 
witness  for  the  government,  was  present  and  heard  Sawyer's  evidence. 
At  the  trial  in  the  court  below,  and  after  the  close  of  defendant's  tes- 
timony, Taylor  was  recalled  and  permitted,  over  objection,  to  answer 
questions  as  follows: 

"Q.  Did  not  the  commissioner  ask  you  what  you  knew  about  the  case,  or 
words  to  that  effect,  and  what  was  your  reply?  A.  You  asked  me,  Mr.  Wes- 
ton, tf  what  I  knew  in  the  case  was  practically  the  same  as  had  been  testi- 
fied to  by  Mr.  Sawyer  and  his  brother.  I  said,  *Yes,  sir,'  and  Mr.  Sloan  asked 
if  that  was  true.    Q.  And  you  said  'Yes'?    A.  Yes,  sir." 

The  record  indicates  that  these  questions  were  allowed  because 
witnesses  for  defendant  had  testified  that  Taylor  was  not  present  at 
the  preliminary ;  hut  this  appears  to  have  been  a  mistake,  as  no  such 
testimony  is  found  in  the  bill  of  exceptions.    However  that  may  be. 
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we  are  aware  of  no  rule  of  evidence  which  justified  the  inquiry.  It 
clearly  should  have  been  excluded.  The  error  was  doubtless  inad- 
vertent, and  of  itself  can  hardly  be  regarded  as  serious ;  but  it  served 
to  introduce  at  the  last  moment  a  purely  collateral  and  irrelevant  mat- 
ter, which  in  the  circumstances  was  liable  to  improperly  affect  the 
jury. 

At  the  close  of  a  somewhat  extended  charge,  which  did  not  in  terms 
include  the  rule  of  presumption  of  innocence,  the  learned  judge  was 
asked  "to  charge  the  jury  the  rule  that  when  a  man  comes  into  court 
he  comes  in  presumed  to  be  innocent."  To  this  request  the  following 
reply  was  made : 

"I  8baU  diarge  them  that  the  Supreme  Court  says  that  a  man  comes  in 
clothed  with  a  presumption  of  innocence,  and  tliat  presumption  continues 
until  in  the  opinion  of  the  jury  the  evidence  is  sufficient  to  show  that  he  is 
guilty  beyond  a  reasonable  doubt,  and  from  that  time  the  burden  is  on  him 
to  establish  his  innocence." 

[3]  We  cannot  doubt  that  the  concluding  clause  of  this  instruc- 
tion, the  last  word  from  the  court  to  the  jury,  was  seriously  misleading 
and  prejudicial.  It  is  clearly  at  variance,  in  our  opinion,  with  the  rule 
laid  down  in  the  familiar  cases  of  G^ffin  v.  United  States,  156  U.  S. 
432,  458,  15  Sup.  Ct.  394,  39  L.  Ed.  481,  and  Cochran  v.  United 
States,  157  U.  S.  286,  299,  15  Sup.  Ct.  628,  39  L.  Ed.  704,  and  fre- 
quently since  repeated.  For  example,  in  Davis  v.  United  States,  160 
U.  S.  469,  487,  16  Sup.  Ct.  353,  358  (40  L.  Ed.  499),  the  Supreme 
Court  says : 

"Strictly  speaking,  the  burden  of  proof,  as  those  words  are  understood  in 
criminal  law,  is  never  upon  the  accused  to  establish  his  innocence,  or  to  dis- 
prove the  facts  necessary  to  establish  the  crime  for  which  he  is  indicted.  It 
is  on  the  prosecution  from  the  beginning  to  the  end  of  the  trial,  and  applies 
to  every  element  necessary  to  constitute  the  crime." 

The  point  needs  no  discussion.  In  the  light  of  the  cited  cases  it 
seems  plain  that  the  instruction  under  review  gave  to  the  jury  an  er- 
roneous impression  as  to  the  continuing  presumption  of  innocence, 
which,  as  said  in  Coffin  v.  United  States,  supra,  "is  an  instrument  of 
proof  created  by  the  law  in  favor  of  one  accused." 

Of  the  remaining  assignments  of  error  it  is  sufficient  to  say,  with- 
out taking  them  up  in  detail,  that  careful  examination  discloses  no 
grounds  for  reversing  the  judgment.  On  the  whole  case,  however, 
and  specially  for  the  reasons  above  stated,  we  are  led  to  the  conclu- 
sion that  the  defendant  is  entitled  to  a  new  trial. 

Reversed. 
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CLARK  V.  UNITED  STATED 

(Circuit  Court  of  Appeals,  Third  Circuit   June  14, 1919.) 

No.  2456. 

1.  Criminal  Law  ^s»1129(2) — ^Appeai^-Assignmbnts  of  Ebbob. 

A  criminal  case  record,  containing  superfluous  and  overlai^ing  assign- 
ments  of  error,  disapproved. 

2.  Rbteiving  Stolen  Goods  ^s»8(8) — Sufficiknot  of  Evidence — Ownebship 

BY  United  States. 

In  prosecution  under  Penal  Code,  §  48  (Comp.  St  i  10215),  for  having 
possession  with  intent  to  convert  property  stolen  from  United  States,  evi- 
dence held  to  sustain  jury  finding  that  property  belonged  to  United  States,, 
despite  mistaken  references  in  shipping  orders  to  date  of  contract  under 
which  government  secured  title. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  Thomas  G.  Haight,  Judge. 

James  Clark  was  convicted  of  having  property  stolen  from  United 
States  in  his  possession  with  intent  to  convert  the  same,  and  he  brings 
error.    Affirmed. 

On  January  20,  1918,  pursuant  to  an  agreement  made  on  the  fourth  day  of 
the  same  month.  United  Metals  SelUng  Company  entered  into  a  contract  with 
the  United  States  to  make  and  deliver  to  it  a  large  quantity  of  electrolytlcally 
refined  copper  for  use  in  the  manufacture  pf  munitions.  In  obedience  to 
orders  made  by  the  Ordnance  Department  of  the  Federal  Government,  the 
SeUing  Company  directed  the  Raritan  Copper  Works,  one  of  its  subsidiaries, 
to  deliver  to  the  Erie  Railroad  Company  for  shipment  to  United  States  Inspec- 
tor of  Ordnance  at  the  New  Jersey  Tube  Company  at  Harrison,  New  Jersey, 
a  quantity  of  the  contract  copper  to  be  manufactured  by  the  latter  concern 
into  munition  parts  imder  a  contract  between  it  and  the  United  States.  The 
Mil  of  lading  for  the  shipment  recited  the  United  States  and  carrier  as  parties 
and  was  in  the  form  used  especially  for  transporting  government  property. 
The  copper  was  dealt  with  by  the  Copper  Works,  the  Railroad  Company,  the 
government  agents  and  the  Tube  Company  as  property  of  the  United  States. 
It  was  deUvered  by  the  Copper  Works  to  the  United  States  under  contract, 
carried  toward  Harrison  by  the  Railroad  Company  for  the  United  States,  and 
like  consignments,  not  stolen,  were  received  by  the  United  States  Inspector  of 
Ordnance  at  Harrison  as  property  of  the  United  States  and  there  worked 
into  munition  parts  by  the  Tube  Company  under  contract  with  the  United 
States. 

Men  who  were  informed  of  a  proposed  shipment  of  copper  from  the  Copper 
Works  to  the  Tube  Company  boarded  the  train  at  a  point  at  which  it  had 
stopped  on  the  Jersey  Citj'  "dumps,"  tossed  out  copper  bars  to  the  value  of 
$4,500.00,  hauled  them  to  the  premises  of  Clark  and  there  hid  them  under  cir- 
cumstances involving  his  complicity  in  the  transaction. 

Wm.  A.  Kavanaugh,  of  Hoboken,  N.  T.,  for  plaintiff  in  error. 
A.  J.  Steelman,  of  Jersey  City,  N.  J.,  for  the  United  States. 

Before  BUFFINGTON  and  WOOLLEY,  Circuit  Judges,  and 
DICKINSON,  District  Judge. 

WOOULEY,  Circuit  Judge  (after  stating  the  facts  as  above). 
James  Clark,  Mendel  Rankin,  Louis  Hanin,  Julius  Schlecter  and  Caesar 
Frazer  were  charged  by  one  indictment  with  having  in  their  possession 
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goods  and  merchandise  stolen  from  an  interstate  shipment  (Act  Cong. 
Feb.  13,  1913,  c.  50,  §  1,  37  Stat.  670  [Comp.  St.  §  8603]),  and  by 
another  indictment  with  having  in  their  possession  with  intent  to  con- 
vert to  their  use  property  of  the  United  States  which  had  theretofore 
been  stolen  by  another  person,  knowing  the  same  to  have  been  stolen 
(Penal  Code  [Act  March  4,  1909,  c.  321]  §  48,  35  Stat.  1098  [Comp. 
St.  §  10215]).  The  trial  proceeded  by  consent  on  both  indictments 
against  the  first  four  named  defendants.  Frazer  had  not  been  appre- 
hended. The  court  directed  the  jury  to  acquit  Schlecter  on  both  in- 
dictments and  to  acquit  the  remaining  defendants  on  the  first  indict- 
ment. Under  the  second  indictment,  Clark,  Rankin  and  Hanin  were 
convicted.  Rankin  and  Hanin  submitted  to  sentence,  and  Clark  alone 
sued  out  this  writ  of  error. 

We  have  presented  to  us  thirty-eight  assignments  of  error,  which 
may  be  readily  compressed  into  four  groups,  viz.:  Errors  (1)  in  the 
admission  of  evidence;  (2)  in  the  refusal  of  the  court  to  charge  as 
prayed;  (3)  in  the  instructions  charged;  and  (4)  in  the  court's  re- 
fusal to  direct  a  verdict  of  acquittal. 

[1]  This  record  with  its  superfluous  and  overlapping  assignments 
of  error  constrains  us  to  repeat  the  admonition  of  the  Supreme  Court 
in  Chesapeake  &  Delaware  Canal  Co.  v.  United  States,  250  U.  S. 
123,  39  Sup.  Ct.  407,  63  U  Ed.  889: 

"This  practice  of  unlimited  assignments  is  a  perversion  of  the  rule,  de- 
feating all  its  purposes,  bewildering  the  counsel  on  the  other  side,  and  leaving 
the  court  to  gather  from  a  brief,  often  as  prolix  as  the  assignments  of  error, 
which  of  the  latter  are  really  relied  on."  Phillips  Construction  Co.  v.  Sey- 
mour, 91  U.  S.  646,  648  [23  L.  Ed.  341];  Grayson  v.  Lynch,  163  U.  S.  468  [16 
Sup.  Ct.  1064,  41  L.  Ed.  230] ;  and  Central  Vermont  Ry.  Co.  v.  White,  238  U. 
S.  507  [35  Sup.  Ct  865,  59  L.  Ed.  1433,  Ann.  Cas.  1916B,  252]. 

The  assignments  of  error  as  we  have  grouped  them  resolve  them- 
selves into  three  questions:  First,  whether  there  were  errors  in  the 
admission  of  evidence  and  in  instructions  which  the  court  charged 
and  refused  to  charge  the  jury;  second,  whether  the  evidence  sustains 
the  finding  of  the  jury  that  property  in  the  stolen  copper  was  in  the 
United  States  as  laid  by  the  indictment,  and  third,  whether  the  evi- 
dence sustains  the  finding  of  Clark's  complicity  in  the  crime. 

"Of  course,  in  jury  trials,  erroneous  rulings  are  presumptively  injurious, 
especially  those  embodied  in  instructions  to  the  jury;  and  they  furnish 
ground  for  reversal  unless  it  affirmatively  appears  that  they  were  harmless.'* 
PilUppon  V.  Albion  Vehi  Slate  Co.,  250  U.  S.  76,  39  Sup.  Ct  435,  63  L.  Ed.  853. 

Applying  this  rule  to  the  first  question,  we  dispose  of  it  without 
doing  more  than  to  say,  that  the  trial  court's  rulings  on  evidence  and 
its  charge  to  the  jury,  covering  instructions  made  and  denied,  were 
in  nearly  every  instance  free  from  error;  and  in  the  few  instances 
open  to  doubt,  it  affirmatively  appears,  that  if  error  was  present,  it 
was  entirely  harmless. 

[2]  We  find  no  substance  in  the  question  of  proof  of  property  in 
the  United  States.  This  question  as  raised  by  the  plaintiflF-in-error 
is  based  on  several  mistaken  references  to  a  date  of  the  contract  be- 
tween the  United  Metals  Selling  Company  and  the  United  States,  con- 
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talned  in  shipping  orders  from  the  Ordnance  Department  to  the  Sell- 
ing Company,  by  which  the  Government  proposed  to  prove  property 
in  itself.  The  references  were  to  a  contract  between  the  Selling  Com- 
pany and  the  Government  of  January  4,  1918,  when  the  contract  ob- 
viously referred  to  bore  the  date  of  January  20,  1918.  But  the  mis- 
references  in  these  orders  were  instantly  cured  by  correct  references 
in  the  same  orders  to  the  contract  by  its  contract  number — G1875- 
360S.  There  can  be  no  question  that  the  contract  bearing  this  number 
was  the  contract  under  which  the  orders  were  issued  and  the  shipment 
was  made  and  that  it  showed  the  Government's  property  in  the  cop- 
per. Aside  from  this  contract  as  evidence  of  property,  there  was  other 
evidence  to  the  effect  that  the  copper,  when  delivered  by  the  Copper 
Company  to  the  Railroad  Company  for  transportation,  and  later  when 
it  was  stolen  in  transit,  was  the  property  of  the  United  States  and 
had  previously  been  accepted  as  such  by  its  duly  authorized  agents. 
The  defendants  did  not  attempt  to  controvert  the  Government's  tes- 
timony on  this  issue  by  testimony  of  their  own ;  they  merely  challeng- 
ed its  accuracy  and  sufficiency. 

The  remaining  question — the  sufficiency  of  the  evidence  of  Clark's 
complicity  in  the  crime — is  not  open  to  dispute  in  view  of  the  positive 
character  of  the  Government's  testimony  and  the  negative  character 
of  the  testimony  produced  by  Clark.  As  the  testimony  for  and  against 
Clark  was  admitted  with  scrupulous  regard  to  the  rules  of  evidence 
in  the  trial  of  criminal  causes,  and  as  the  jury  have  resolved  that  evi- 
dence against  Clark,  there  is  nothing  for  this  court  to  do  but  direct  that 
the  judgment  below  be 

Affirmed. 


<258  Fed.  439) 

THE  AURORA. 

THE  LEONARD  J.  BUSBY. 

(Circuit  CJourt  of  Appeals.    Second  Circuit    May  14, 1919.) 

Nos.  228,  229. 

CoiiUsiON  ^s»66 — ^Vessels  in  Tow — Evidence. 

Eyldence  held  to  show,  contrary  to  finding  below,  that  a  tug  failed  to 
control  her  long  tow,  which  swung  with  the  tide  into  collision  with  libel- 
ant's tow,  which  was  In  Its  proper  place  near  Staten  Island  shore. 

Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  New  York. 

Libels  by  the  Wright  &  Cobb  Lighterage  Company  against  the 
steam  tug  Aurora,  her  engines,  etc.,  the  Lehigh  Valley  Transporta- 
tion Company,  claimant,  and  by  Owen  J.  McWilliams  and  others 
acfainst  the  steam  tug  Leonard  J.  Busby,  her  engines,  etc.,  the  Wright 
&  Cobb  Lighterage  Company,  claimant,  in  which  the  steam  tug  Aurora 
and  the  Lehigh  Valley  Transportation  Company,  claimant,  were  im- 
pleaded. From  an  adverse  decree,  the  Wright  &  Cobb  Lighterage 
Company  appeals.    Reversed. 
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Foley  &  Martin,  of  New  York  City  Qames  A.  Martin  and  George 
V.  A.  McCloskey,  both  of  New  York  City,  of  counsel),  for  appellant. 

Harrington,  Bigham  &  Englar,  of  New  York  City  (T.  Catcsby  Jones, 
and  Anthony  V.  Lynch,  Jr.,  both  of  New  York  City,  of  counsel),  for 
appellees. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

MANTON,  Circuit  Judge.  Wright  &  Cobb  Lighterage  Company 
appeals  from  decrees  entered, in  these  proceedings. 

On  April  1,  1917,  at  2  a.  ni.,  in  the  Kill  von  Kull,  a  collision  oc- 
curred between  the  barge  Blue  Coat,  the  port  boat  in  the  fifth  or  last 
tier  of  the  Aurora's  tow,  bound  west  with  the  flood  tide,  and  the  light- 
er Prince.  The  lighter  was  the  outside  boat  of  two,  towed  stem  first, 
on  the  port  side  of  the  tug  Leonard  T.  Busby.  The  Busby  had  the 
derrick  lighter  Luna  on  her  starboard  side  and  was  navigating  east 
against  the  tide.  Both  the  Prince  and  the  C.  G.  Mueller  of  the  Au- 
rora's tow  were  damaged.  The  owners  (the  libelants)  libeled  the  Au- 
rora, and  a  decree  has  been  entered  dismissing  the  libel.  Owen  J. 
McWilliams  et  al.,  owners  of  the  Blue  Coat,  libeled  the  Busby,  and 
the  Wright  &  Cobb  Lighterage  Company,  claimant,  interpleaded  the 
Aurora.  Its  petition  has  been  dismissed,  and  the  Busby  has  been  held 
solely  at  fault. 

The  Aurora  had  19  boats,  all  light,  arranged  in  four  tiers  of  4 
boats  each,  and  a  fifth  tier  of  3,  towed  on  hawsers  about  30  fathoms 
long.  These  hawsers  ran  from  the  stem  boats  to  the  outside  comers 
of  3ie  outside  boats  of  the  tiers.  The  boats  in  the  tow  were  about  100 
feet  long,  and  the  entire  tow  was  about  600  feet  in  length,  all  on  haws- 
ers 180  feet  long.  The  tug  was  about  120  feet  long,  therefore  making 
a  total  length  of  about  800  to  900  feet.  The  Aurora  navigated  without 
a  helper  tug,  expecting  to  meet  one  at  the  Baltimore  &  Ohio  Railroad 
bridge.  The  Busby  was  making  her  way  from  Pier  7,  N.  R.,  to  Port 
Ivory.  She  left  the  red  and  black  buoy  on  her  port  hand,  and  whai 
400  feet  west  of  Livingston  Point  she  saw  the  Aurora's  red  and  green 
lights  and  showed  both  her  own.  The  captain  of  the  Aurora  testified 
before  the  local  inspectors  that  he  saw  a  red  light  and  towing  lights,  al- 
though he  testified  on  the  trial  that  he  first  saw  both  the  Busby's  side 
lights.  Apparently  he  did  not  see  her  until  he  was  fairly  dose,  and 
until  she  was  well  on  his  port  and  toward  Staten  Island.  The  Aurora's 
lookout,  who  was  on  the  bow  deck,  first  saw  the  red  light  of  the  Busby. 

The  captain  of  the  Busby  testified  that  he  kept  going  closer  to  Staten 
Island,  and  thus  shut  out  the  green  light  of  the  Aurora.  She  kept  her 
course  without  change  until  abreast,  when  she  hard-a-ported.  When 
the  Busby  first  sighted  the  Aurora,  she  was  about  2,000  feet  east  of 
Livingston  Point,  and  some  2,000  feet  away  from  the  Aurora.  The 
Busby  blew  one  whistle,  ported  her  wheel,  and  received  no  answer. 
She  then  blew  another  whistle  three  seconds  later  and  slowed  her 
engine.  These  whistles  were  blown  about  three  full  seconds  apart 
At  that  time  the  tugs  were  showing  red  to  red.  Not  hearing  a  response 
to  the  second  signal,  the  Busby  then  hard-a-ported  and  worked  imder  a 


Digitized  by  CjOOQ iC 


ARBITMAN  V.  WOODSIDB  457 

slow  bell.  Under  these  circumstances,  the  Busby  could  not  stop  alto- 
gether, for  to  do  so  she  would  have  lost  control  of  her  tow,  as  the  out- 
side boat  was  in  the  current  and  the  inshore  boat  in  slack  water.  This 
would  have  resulted  in  her  shearing.  The  Busby  did  all  that  could 
be  done  under  the  circumstances  in  going  against  the  tide,  as  she 
was  obliged  to;  she  went  about  200  feet  between  the  time  she  blew 
the  first  whistle  and  the  time  of  the  collision.  She  was  well  oyer 
toward  the  Staten  Island  shore.  The  Aurora  was  going  with  the  tide 
and  more  swiftly  than  the  Busby. 

The  cause  of  the  collision,  undoubtedly,  was  the  effect  of  the  tide 
in  swinging  the  tail  of  the  Aurora's  tow  toward  Staten  Island,  but 
this  swing  could  not  be  increased  by  her  porting  the  wheel  as  she 
passed  the  Busby.  The  tow  swung  so  far  on  the  port  side  that  one 
of  the  witnesses  says  he  could  see  the  Aurora's  stem,  and  she  was 
shearing  a  little  toward  Staten  Island — this  probably  due  to  her  porting 
the  wheel.  If  the  tow  was  following  the  shearing  tug,  the  tail  of  the 
tow  must  have  swung  toward  Staten  Island,  considering  the  location 
as  given  by  the  Aurora's  witnesses  of  its  tow;  and  considering  the 
space  occupied  by  having  four  barges  abreast,  and  the  fact  that  the 
Aurora's  tow  were  light  barges,  it  is  quite  apparent  that  the  Busby 
then  was  several  himdred  feet  off  the  Staten  Island  shore  and  the  Au- 
rora crowded  her  over  into  this  position.  The  record  is  clear  that  the 
Busby  continued  to,  head  over  to  the  Staten  Island  shore,  for  at  the 
time  of  the  collision  the  Luna,  the  lighter  on  the  starboard  side  of 
the  Busby,  was  less  than  100  feet  from  the  Staten  Island  shore. 

We  are  satisfied  that  the  collision  was  due  to  failure  to  properly 
manage  the  tow  of  the  Aurora.  It  was  improbable  that  the  Busby 
would  have  kept  in  the  middle  of  the  flood  tide,  when  she  could  get 
slack  water  by  keeping  close  to  the  Staten  Island  shore.  The  fault 
may  well  be  predicated  upon  the  Aurora  alone,  with  such  a  long  tow 
in  tide  waters  in  an  uncontrollable  state.  She  was  obliged  to  keep 
her  tow  in  line,  and  if  she  had  not  sufficient  power  to  do  this  alone,  it 
was  incumbent  upon  her  to  employ  helpers.  The  Busbv  went  as  close 
to  the  Staten  Island  shore  as  safety  would  permit,  and  we  are  of  the 
opinion  that  she  should  be  exonerated  from  fault. 

The  decree  will  therefore  be  reversed. 


(258  Fed.  441) 

ARBITMAN  v.  WOODSIDE  et  al. 

(Circuit  C5oiirt  of  Appeals,  Fourth  Circuit.    April  17,  1919.) 

No.  1673. 

1.  Abicy  and  Navy  ^s»20 — Exemption  Boards — Review  by  Coubt. 

Action  of  an  exemption  board  within  the  scope  of  its  authority  is  final,, 
and  not  subject  to  judicial  review,  when  the  Investigation  has  been  fair 
and  its  finding  is  supported  by  substantial  evidence. 

2.  Habeas  Obpus  ^s»16 — ^Disghabge  from  Military  Service. 

On  proof  that  investigation  by  an  exemption  board  has  not  been  fair,, 
or  that  it  has  abused  its  discretion  by  a  finding  contrary  to  all  the  sub- 
stantial evidence,  relief  should  be  given  under  writ  of  habeas  corpus. 
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3.  Army  and  Navy  ^s»2(^^ExsMPnoN  Boards — ^Unfair  Rejectiow  of  Claims. 
Rejection  by  exemption  board  of  petitioner's  claim  to  exemption  as  an 
alien  who  bad  not  declared  bis  intention  to  become  a  dtlzen,  his  showing 
being  prima  facie  sufficient,  and  in  no  way  met,  but  being  disbellered 
merely  because  other  claims  for  exemption  had  been  supported  by  false 
affldavits,  was  arbitrary  and  unfair,  amounting  to  refusal  to  investigate. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland,  at  Baltimore;  John  C.  Rose,  Judge. 

Habeas  corpus  proceeding  by  Samuel  Arbitman  against  Capt.  H, 
N.  Woodside,  conmianding  First  Separate  Detachment  Company,  154 
Depot  Brigade,  and  the  military  authorities  of  Camp  Meade,  Md.  Ap- 
plication for  writ  dismissed,  and  petitioner  appeals.     Reversed. 

Joseph  Hettleman,  of  Baltimore,  Md.,  for  appellant. 

Samuel  K.  Dennis,  U.  S.  Atty.,  of  Baltimore,  Md.,  for  appellees. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  CONNOR,  Dis- 
trict Judge. 

WOODS,  Circuit  Judge.  Appellant,  Samuel  Arbitman,  by  writ  of 
habeas  corpus  applied  to  Judge  Rose  of  the  district  of  Maryland  for 
discharge  from  military  service  at  Camp  Meade,  alleging  himself  to 
be  a  citizen  of  Russia  who  had  not  declared  his  intention  to  become 
a  citizen  of  the  United  States,  and  that  the  action  of  local  exemption 
board  No.  1  of  Philadelphia  in  placing  him  in  class  Al,  and  of  the 
district  board  in  sustaining  the  classification,  was  arbitrary,  unfair, 
fraudulent,  and  in  abuse  of  discretion.  After  hearing  testimony,  the 
District  Judge  dismissed  the  application,  holding  that  the  boards  had 
given  petitioner  a  fair  hearing,  and  that  therefore  he  had  no  jurisdic- 
tion to  review  their  action  by  habeas  corpus. 

[1,2]  The  rule  is  established  that  the  action  of  such  executive 
boards  within  the  scope  of  their  authority  is  final,  and  not  subject  to 
judicial  review,  when  the  investigation  has  been  fair  and  the  finding 
supported  by  substantial  evidence ;  but  upon  proof  that  the  investiga- 
tion has  not  been  fair,  or  that  the  board  has  abused  its  discretion  by 
a  finding  contrary  to  all  the  substantial  evidence,  relief  should  be  giv- 
en by  the  courts  under  the  writ  of  habeas  corpus.  United  States  v. 
Ju  Toy,  198  U.  S.  253-280,  25  Sup.  Ct.  644,  49  L.  Ed.  1040;  Lewis 
V.  Frick,  233  U.  S.  291-304,  34  Sup.  Ct.  488,  58  L.  Ed.  967;  Tang 
Tun  V.  Edsell,  223  U.  S.  673-675,  32  Sup.  Ct.  359,  56  L.  Ed.  606 ;  Low 
Wah  Suey  v.  Backus,  225  U.  S.  466-^»68,  32  Sup.  Ct.  734,  56  L.  Ed. 
1165 ;  Angelus  v.  Sullivan,  246  Fed.  54,  150  C.  C.  A.  280;  Koopowitz 
v.  Finley  (D.  C.)  245  Fed.  871;  In  re  Hutflis  (D.  C.)  245  Fed.  798; 
United  States  ex  rel.  Troiani  v.  Heyburn  (D.  C.)  245  Fed.  360;  Sum- 
mertime V.  Local  Board  Div.  No.  10  (D.  C.)  248  Fed.  832 ;  Ex  parte 
Beck  (D.  C.)  245  Fed.  967;  Wong  Yee  Toon  v.  Stump,  233  Fed.  194. 
147  C.  C.  A.  200. 

In  proof  of  his  claim  to  be  placed  in  class  5  as  a  resident  alien  who 
had  not  filed  his  first  naturalization  papers,  Arbitman  presented  to 
the  local  board  his  own  affidavit  in  precise  accordance  with  the  reg- 

^s»For  other  cases  see  same  topic  A  KEY-NUMBER  io  all  Key-Numbered  Dlreate  4  Indeies 

Digitized  by  CjOOQ iC 


ABBITMAN  V.  WOODSIDB  159 

ulations  and  in  the  form  prescribed  by  the  Provost  Marshal  General, 
giving  the  date  and  place  of  his  birth  in  Russia,  the  date  of  his  immi- 
gration to  this  country,  and  stating  that  he  had  not  taken  out  the  first 
papers  looking  to  naturalization ;  the  affidavit  of  Samuel  Portner 
and  Isadore  Portner  to  the  same  effect;  a  Russian  passport,  dated 
April  18,  1914,  purporting  to  authorize  him  to  move  from  place  to 
place  in  Russia.  On  rejection  of  his  claim  to  be  placed  in  class  5 
by  the  local  board,  and  by  the  district  board  on  review,  Arbitman  was 
taken  to  Camp  Meade  on  January  3,  1918.  On  February  21,  1918,  his 
attorney  addressed  a  letter  to  Maj.  Gen.  J.  E.  Kuhn,  in  command  of 
Camp  Meade,  asking  for  a  discharge.  Gen.  Kuhn  replied,  stating 
that  he  could  not  review  the  matter,  because  the  local  board  had  given 
a  full  and  fair  hearing,  and  because  relief  had  not  been  asked  as  re- 
quired by  the  regulations  within  seven  days  after  arrival  at  camp.  The 
military  authorities,  however,  apparently  waived  the  time  limit  and 
considered  the  matter  on  the  merits,  for  Gen.  Kuhn  did  refer  it  to 
the  adjutant  general  of  Pennsylvania,  who  in  turn  referred  it  back  to 
the  local  board,  which  refused  to  reconsider  the  case. 

Petitioner's  showing  before  the  boards,  made  out  in  precise  accord- 
ance with  the  requirements,  established  prima  facie  that  he  was  a 
Russian  citizen,  and  had  taken  no  steps  looking  to  naturalization. 
Nothing  was  offered  tending  to  show  that  the  affidavits  to  this  effect 
were  false,  or  that  the  passport  was  not  genuine.  The  sole  reason  up- 
on which  the  exemption  was  rejected  was  that  the  boards  did  not  be- 
lieve the  affidavits;  and  the  sole  basis  of  this  disbelief  was  the  ease 
with  which  members  of  the  board  had  found  that  such  affidavits  could 
be  obtained.  Nothing  appeared  tending  to  impeach  the  reputation  or 
character  of  petitioner,  or  either  of  the  other  affiants,  and  nothing 
to  show  that  any  member  of  either  board  knew  them  to  be  unworthy 
of  belief.  Although  the  records  of  the  immigration  commissioner  were 
open  to  the  exemption  officers,  they  made  no  effort  to  disprove  the 
statement  that  Arbitman  had  not  applied  for  naturalization  papers. 

[3]  Under  these  circumstances,  it  seems  to  us  that  the  rejection  of 
petitioner's  claim  was  arbitrary  and  unfair.  It  meant  the  refusal  to 
investigate  his  claim  and  proofs  on  their  own  merits,  merely  because 
other  claims  for  exemption  had  been  supported  by  false  affidavits. 
For  this  reason  the  judgment  must  be  reversed. 

This  conclusion  is  no  reflection  on  the  character,  competency,  or 
good  faith  of  the  exemption  boards  of  Philadelphia.  The  duties  of 
the  exemption  boards  were  most  onerous.  The  country's  safety  re- 
quired quick  decision  and  action  on  many  difficult  questions.  These 
duties  were  discharged  at  great  personal  sacrifice,  with  so  much  abili- 
ty, fidelity,  and  fairness,  that  the  number  of  applications  for  judicial 
interference  has  been  very  small.  It  was  inevitable  that  there  should 
be  an  occasional  slip,  like  that  made  by  the  boards  in  this  case.  The 
matter  of  surprise  is  that  there  were  not  more  mistakes. 

Reversed. 
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(268  Fed.  444) 

UNITED  STATES  ▼.  PIDBLITT  &  CASUALTY  00.  OF  NEW  YORK 

(two  cases). 

(Circuit  Court  of  Appeals,  Third  Circuit    June  18,  1019.) 
Nos.  2468,  2469. 

1.  Bail  ^s»75 — ^ToBrBiTuiiE  of  Bond. 

Where  defendants  failed  to  appear  for  trial,  and  surety  fafled  to  pro- 
duce them,  their  recognizances  may  be  forfeited. 

2.  Bail  «=»79(1)— Setting  Aside  Fobfuitube. 

Under  Rev.  St.  |  1020  (CJomp.  St.  |  1684),  authorizing  court  to  r«nit 
recognizance  forfeitures  where  public  Justice  does  not  otherwise  require, 
etc.,  the  court's  refusal  to  set  aside  forfeitures  as  to  inmates  of  a  bawdy- 
house  near  a  military  camp,  who  did  not  appear  until  a  week  after  date 
set  for  their  trial,  causing  inconvenience  regarding  witnesses,  the  dis- 
position of  other  cases,  etc,  was  not  error. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  Oliver  B.  Dickinson,  Judge. 

Actions  by  the  United  States  against  the  Fidelity  &  Casualty  Com- 
pany of  New  York  as  surety  for  Rose  Jacobson  and  against  the  same 
company  as  surety  for  Eva  Melsker.  From  orders  refusing  to  remit 
forfeitures  of  recognizances  (257  Fed.  760),  the  surety  brings  error. 
Affirmed  and  remanded. 

William  G.  Wright,  of  Philadelphia,  Pa.,  for  plaintiff  in  error. 
Robert  J.  Sterrett,  of  Philadelphia,  Pa.,  for  the  United  States. 

Before  BUFFINGTON,  WOOLLEY,  and  HAIGHT,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  These  cases  concern  the  forfei- 
ture of  recognizances  given,  respectively,  by  Rose  Jacobson  and  Eva 
Melsker  in  the  court  below  for  their  several  appearances  when  called 
for  trial  on  criminal  indictments.  Their  cases  were  duly  set  for  trial 
on  March  10,  1918,  but  they  both  failed  to  appear.  Thereupon  the 
surety  was  duly  called  in  open  court  to  produce  them,  and  having 
failed  to  do  so,  or  show  any  cause  for  their  default,  the  recognizances 
were  forfeited.  A  number  of  witnesses  were  in  attendance  for  the 
trials,  in  expectation  of  which  all  other  cases  had  been  postponed  for 
hearing  at  later  date.  The  result  of  the  default  was  one  of  those  de- 
lays and  obstructions  which  cause  criticisms  of  courts,  but  which  in 
fact  no  court  can  prevent,  where  persons  who  should  be  in  attendance 
fail  to  keep  their  engagements.  But,  while  courts  cannot  prevent  these 
delays,  they  can  sometimes  take  a  salutary  course  that  may  prevent 
repetition.  A  week  later  than  required  the  defendants  appeared  and 
were  tried  and  convicted.  Thereupon  the  surety  company  petitioned 
the  court  to  take  off  the  forfeiture  of  the  recognizances.  This  the 
court  refused  to  do.  Whereupon  the  surety  company  sought  to  appeal 
from  such  refusal,  but  the  judge,  asserting  the  taking  off  of  the  for- 
feiture was  wholly  a  matter  of  discretion,  refused  to  grant  such  at- 
tempted appeal.  Thereupon  the  surety  company  sued  out  this  writ  of 
error,  and  assigned  for  error  the  refusal  of  the  court  to  take  off  the 
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forfeiture.  A  motion  is  now  made  to  dismiss  this  writ  of  error,  on  the 
ground  that  the  matter  was  one  of  discretion,  and  not  the  subject  of 
review. 

[1,2]  Without  entering  upon  this  question,  we  will,  inasmuch  as 
we  have  the  full  cases  before  us,  assume,  for  present  purposes,  appeals 
would  lie,  and  the  causes  are  properly  before  us  for  disposition  on  the 
merits.  Such  being  the  case,  has  the  surety  company  shown  the  court 
below  was  in  error?  We  think  not.  There  can  be  no  question  but 
that  the  court  had  the  right  to  enter  decrees  of  forfeiture  when  the 
defendants  failed  to  appear  and  the  surety  failed  to  produce  them. 
Such  decrees  having  been  properly  entered,  R.  S.  §  1020  (Compiled 
Statutes,  §  1684),^  printed  in  the  margin,  specifies  the  circumstances 
which  enable  a  court  to  take  off  such  forfeiture.  Turning  to  that  stat- 
ute, we  note  it  provides  that  the  court  "may,  in  its  discretion,  remit 
the  whole  or  a  part  of  the  penalty,"  where  "it  appears  to  the  court  that 
there  has  been  no  willful  default  of  the  party,"  and  "that  public  jus- 
tice does  not  otherwise  require  the  same  penalty  to  be  enforced." 

Passing  by  the  question  whether  the  failure  of  the  surety  to  produce 
the  defendants  when  called  for  trial,  and  with  no  valid  excuse  for  so 
•doing,  save  neglect  to  fulfill  the  stipulated  duty,  was  not  in  itself  a 
willful  default,  we  are  very  clear  that  the  default  was  in  fact  one  where 
public  justice  might  wdl  require  the  penalty  should  be  enforced. 
These  defendants  were  ones  of  a  lot  of  women  who  were  brought  from 
New  York  City  and  installed  in  a  bawdyhouse  within  the  prohibited 
limits  of  a  military  camp.  The  court  found  "the  conviction  cannot 
be  resisted  that  in  doing  what  she  did  she  was  financed  by,  if  not  in 
fact  acting  for,  others."  The  efforts  of  these  women,  many  of  whom 
were  diseased,  to  entice  the  men  in  the  camps,  was  open,  shameless, 
and  blazoned  with  effrontery.  The  case  and  the  time  were  such  as  to 
necessitate  prompt  trials,  so  as  to  safeguard  the  young  men  in  the 
camp.  Not  only  was  such  prompt  trial  thwarted,  but,  as  the  court 
found,  "the  nonappearance  of  the  defendants  obstructed  and  delayed 
the  work  of  the  court  and  subjected  the  United  States  to  a  not  incon- 
siderable expense,  the  sum  total  of  which  could  not  be  definitely  es- 
timated." No  one  but  the  trial  judge,  whose  court  was  subjected  to 
the  consequences  resulting  from  the  failure  of  these  defendants  to  ap- 
pear, can  better  determine  whether  public  justice  required  that  the 
penalty  of  forfeiture  be  enforced  in  these  cases,  and  we  are  of  opin- 
ion that,  in  view  of  all  the  attendant  circumstances,  some,  but  not  all, 
■of  which  we  have  referred  to  above,  he  committed  no  error  in  refus- 
ing to  take  off  the  forfeitures. 

The  orders  refusing  to  take  them  off  are  therefore  affirmed,  and 
the  causes  remanded  to  the  court  below  for  further  procedure. 

1  "When  any  recognizance  in  a  criminal  cause,  taken  for,  or  in,  or  return- 
able to,  any  court  of  the  United  States,  is  forfeited  by  a  breacdi  of  the  con- 
•dition  thereof,  such  court  may,  In  its  discretion,  remit  the  whole  or  a  part  of 
the  penalty,  whenever  it  appears  to  the  court  that  there  has  been  no  willful 
default  of  the  party,  and  that  a  trial  can,  notwithstanding,  be  had  in  the 
cause,  and  that  public  Justice  does  not  otherwise  require  the  same  penalty  to 
Jie  enforced." 
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(258  Fed.  446) 

THE  WESTMBATH. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    April  16,  1919.) 

No.  25. 

CoNsrmjTiONAL  Law   ^=»275(2) — Seamen   ^=»1 — Seamen's  Act — Conbtttu- 

TIONALITT. 

Seamen's  Act  March  4,  1915,  S  4  (Comp.  St  |  8322),  requiring  payment 
to  seamen  on  demand  of  half  wages  earned  at  every  port  where  the 
vessel  shall  load  or  deliver  cargo,  as  applied  to  foreign  seamen  on 
foreign  vessels  entering  American  ports,  although  subversive  of  their 
contracts,  is  constitutional. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Suit  by  Peter  Lucas  and  Gustav  Blixt  against  the  steamship  West- 
meath ;  J.  M.  Thompson,  claimant.  Decree  for  libelants,  and  claimant 
appeals.    Affirmed. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (L.  De  Grove  Potter, 
John  M.  Woolsey,  and  Peyton  Randolph  Harris,  all  of  New  York  City, 
of  counsel),  for  appellant. 

Silas  B.  Axtell,  of  New  York  City,  for  appellees. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

HOUGH,  Circuit  Judge.  The  legal  ground-work  of  this  action  is 
identical  with  that  of  The  Italier,  257  Fed.  712,  168  C.  C.  A.  662 
(opinion  filed  herewith). 

At  a  port  in  Australia  and  in  December,  1915,  libelants  shipped  as 
members  of  the  crew  of  the  British  steamer  Westmeath  for  a  voyage 
"not  to  exceed  one  year."  Before  that  year  expired  the  Westmeath  ar- 
rived in  the  harbor  of  New  York,  where  she  loaded  and  discharged, 
and  there  the  libelants  aver  they  made  demand  for  half  wages  under 
R.  S.  §  4530,  as  amended  (Comp.  St.  §  8322).  This  demand  was  re- 
fused, whereupon  this  action  was  brought  for  full  wages,  etc. 

The  libelants  had  decree  below,  and  as  to  the  facts  it  is  sufficient  to 
say  that  the  single  defense  (of  desertion)  set  up  in  the  answer  is  not 
proved.  On  the  contrary,  we  agree  with  the  District  Judge  that  libel- 
ants' case  was  proved  within  the  statute. 

To  grant  this  decree  in  favor  of  foreign  seamen  against  a  foreign 
vessel  solely  because  such  vessel,  by  coming  into  the  harbor  of  New 
York  and  there  loading  and  discharging,  gave  to  her  crew  rights  en- 
tirely contravening  those  secured  or  granted  to  that  crew  by  British 
law,  is  now  asserted  to  be  such  an  interpretation  of  the  Seamen's  Act 
of  March  4,  1915,  c.  153,  38  Stat.  1165  (Comp.  St.  §  8322),  as  to  ren- 
der Rev.  St.  §  4530,  as  amended,  unconstitutional. 

That  the  statute  impairs,  or  rather  abrogates,  the  foreign  seaman's 
shipping  contract,  is  admitted;  but  we  know  of  no  reason  why  Con- 
gress, if  so  minded,  may  not  pass  such  a  statute.  "It  is  no  answer 
(to  a  plain  congressional  declaration)  to  say  that  it  interferes  with  the 
validity  of  contracts,  for  no  provision  of  the  constitution  prohibits  Con- 
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gress  from  doing  this,  as  it  does  the  states."  Mitchell  v.  Clark,  110 
U.  S.  643,  4  Sup.  Ct.  170,  28  L.  Ed.  279. 

It  is,  however,  urged  that  any  interpretation  of  the  act  which  enables 
a  seaman  on  a  foreign  ship  to  accomplish  that  which  is  embodied  in 
the  decree  appealed  from,  is  violative  of  the  Fifth  Amendment,  in  that 
it  interferes  "with  the  liberty  to  contract  on  such  terms  as  may  be  ad- 
visable to  the  parties  to  the  contract,"  and  is  therefore  "a  deprivation, 
of  liberty  without  due  process  of  law,"  and  for  this  reliance  is  placed 
upon  Allgeyer  v.  Louisiana,  165  U.  S.  578,  17  Sup.  Ct.  427,  41  L.  Ed. 
832.  In  our  opinion  this  very  contention  was  in  substance  made  in 
Patterson  v.  The  Eudora,  190  U.  S.  169,  23  Sup.  Ct.  821,  47  L.  Ed. 
1002,  and  there  disposed  of ;  and  this  decision  was  recently  approved 
in  The  Talus,  248  U.  S.  185,  39  Sup.  Ct.  84,  63  h.  Ed.  200  (December 
23,  1918). 

The  emplo)rment  and  discharge,  treatment,  status,  and  punishment  of 
merchant  seamen  has  long  been  a  part  of  the  regulation  of  water-borne 
commerce.  With  the  advisability  or  expediency  of  declaring  all  sea- 
men, irrespective  of  nationality,  to  have  a  status,  or  be  entitled  to 
treatment  when  within  a  harbor  of  the  United  States  totally  differing 
from  the  treatment  or  status  accorded  them  in  every  other  part  of  the 
world,  we  have  no  concern,  but  entertain  no  doubt  of  the  power  of 
Congress  to  enact  this  statute  as  a  commercial  regulation. 

Decree  affirmed,  with  costs. 


(258  Fed.  447) 

ILLINOIS  CENT.  R.  CO.  v.  BEAVERS. 

(Circuit  CJourt  of  Appeals,  Fifth  Qrcuit    April  15,  1919.) 

No.  3365. 

Nbglioence  ^s»142 — Findings — Construction. 

A  finding  by  a  jury  of  wanton  negligence  necessarily  involves  a  finding 
of  simple  negligence. 

Pardee,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Alabama ;  William  I.  Grubb,  Judge. 

Action  by  Pauline  Beavers  against  Illinois  Central  Railroad  Co. 
Judgment  for  plaintiff  and  defendant  brings  error.    Affirmed. 

Augustus  Benners,  Borden  Burr,  and  James  Rice,  all  of  Birming- 
ham, Ala.,  for  plaintiff  in  error. 

Luke  P.  Hunt  and  C.  C.  Nesmith,  both  of  Birmingham,  Ala.,  for  de- 
fendant in  error. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

BATTS,  Circuit  Judge.  The  court  submitted  to  the  jury  the  issues 
of  simple  negligence  and  of  wanton  negligence  upon  the  part  of  the 
defendant.     A  general  verdict  for  plaintiff  was  returned.     The  evi- 
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dence  is  such  that  a  verdict  for  plaintiff,  based  upon  wanton  n^''- 
gence,  would  properly  be  set  aside.  A  finding,  however,  by  the  jury  of 
wanton  negligence,  necessarily  involves  a  finding  of  simple  negligence 
— ^the  one  including  the  other. 

The  jury  having  found  simple  negligence,  either  upon  the  issue  of 
simple  negligence  or  in  their  finding  upon  wanton  negligence,  and  there 
being  evidence  to  sustain  a  finding  of  simple  negligence,  and  there  be- 
ing no  evidence  which  would  justify  a  finding  that  plaintiff  was  guilty 
of  contributory  negligence,  the  judgment  is  affirmed. 

PARDEE,  Circuit  Judge  (dissenting).  On  a  careful  examination 
of  all  the  evidence  submitted  by  the  plaintiff  on  the  trial  below,  I  find 
none  sufficient  to  warrant  the  submission  to  the  jury  of  the  issue  of 
simple  negligence  on  the  part  of  the  railroad  company  or  any  of  its 
employes.  However,  over  the  objections  of  the  defendant  below, 
the  trial  judge  did  submit  to  the  jury  in  an  involved  charge  the  ques- 
tion of  wanton  negligence,  and  that  error  was  sufficient  to  mislead  and 
prejudice  the  jury  in  determining  the  questions  of  simple,  wanton,  and 
contributory  negligence  involved  in  the  case ;  and  I  doubt  whether  we 
are  authorized  to  assume  that  the  jury  based  their  verdict  wholly  upon 
the  evidence  submitted  under  the  first  count  of  the  complaint 


(258  Fed.  448) 

SILVER  &  CO.,  Inc.,  v.  S.  STERNAU  &  CO.,  Inc.  (two  cases). 

(Circuit  Court  of  Appeals,  Second  Circuit.^  April  16,  1919.) 

Nos.  203,  204. 

1.  Patents  ^s»328 — Infbingement— Collapsible  Stovk. 

The  Ferdon  patent,  No.  1,199,257,  for  a  coUapslble  stove.  Is  limited 
to  the  particular  means  shown  for  keeping  the  legs  in  open  position  when 
in  use,  and,  as  so  construed,  held  not  infringed. 

2.  Patents  ^=s>226 — Infringement — Practical  Identitt. 

Infringement  should  not  be  determined  by  the  mere  decision  that  the 
terms  of  a  claim  of  a  valid  patent  are  applicable  to  defendant's  device, 
but  the  question  involves  considerations  of  practical  utility  and  substan- 
tial identity,  and  that  must  be  quantitative  as  well  as  qualitative. 

3.  Patents  <&=>328 — Validpty  and  Infrinoement — Collapsible  Stove. 

The  Ferdon  patent.  No.  1,229,432,  for  a  collapsible  or  knodc-down 
stove,  held  void  for  lack  of  Invention,  and  also  not  infringed. 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Two  suits  in  equity  by  Silver  &  Co.,  Incorporated,  against  S.  Ster- 
nau  &  Co.,  Incorporated.  Decrees  for  defendant,  and  complainant  ap- 
peals.   Affirmed. 

Stephen  J.  Cox,  of  New  York  City,  for  appellant. 
John  Robert  Taylor,  of  New  York  City,  for  appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 
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MANTON,  Circuit  Judge.  Both  suits  between  the  litigants  were 
tried  together  in  the  lower  court  and  are  presented  here  in  a  single 
record  upon  this  appeal.     Both  will  be  treated  in  one  opinion. 

The  first  action  is  based  upon  patent  No.  1,199,257,  issued  Septem- 
ber 26,  1916,  to  the  appellant's  assignor.  The  second  action  involves 
the  alleged  infringement  of  patent  No.  1,229,432,  issued  June  12,  1917. 
Both  patents  were  issued  to  Guy  W.  Ferdon.  The  appellant  refers 
to  the  first  as  a  kitchenette  patent  and  the  second  as  a  collapsible  stove. 
Each  patent,  however,  refers  to  the  invention  as  a  collapsible  stove. 

Claim  1  alone  is  involved  in  action  No.  1,  while  claims  7,  8,  and  9 
are  involved  in  action  No.  2.  After  the  trial,  the  District  Judge  dis- 
missed the  suit  on  the  first  patent  on  the  ground  that  infringement 
was  not  established.  In  the  action  for  infringement  upon  the  second 
patent,  the  patent  was  held  void  for  lack  of  invention. 

[1]  Claim  1,  of  patent  No.  1,199,257  reads  as  follows: 

*'Iq  a  support  for  heaters,  in  combination,  a  hot  plate,  legs  hinged  to  the 
underside  of  said  plate,  and  adapted  to  be  folded  against  said  plate,  means 
adapted  to  fold  against  said  legs  for  keeping  said  legs  in  open  position,  and 
means  when  the  device  is  in  use,  for  supporting  heating  devices  in  proper  re- 
lation to  said  hot  plate." 

The  inventor  says  that  his  invention  relates  to  collapsible  stoves  or 
heaters,  and  particularly  to  a  device  to  be  used  for  cooking  with  al- 
cohol lamps,  whether  the  lamps  be  those  which  use  solid  or  liquid  al- 
cohol. He  does  not  restrict  his  device  to  the  use  of  this  particular 
fuel,  and  says  that  lamps  supplied  with  other  solid  liquid  or  gaseous 
fluid  may  be  employed  Jn  connection  with  the  device.  He  refers  to 
his  invention  in  his  specification  as  a  folding  stove  of  the  kind  that 
can  be  folded  into  a  small  package  and  carried  about  in  an  automobile 
kit  by  hand  or  as  an  article  of  luggage,  which  may  be  instantly  set  up 
for  picnic  or  other  cooking.  It  is  quite  apparent,  from  this  record, 
that  the  recent  increase  in  the  use  of  solid  alcohol  for  cooking  purposes, 
a  field  which  has  been  entered  extensively  by  the  parties  to  this  liti- 
gation, gave  rise  to  the  need  for  small  foldmg  stoves.  The  idea  of 
coUapsibility  at  the  date  of  the  issuance  of  this  patent  was  very  gener- 
ally resorted  to  in  the  cases  of  articles  for  transient  use,  such  as  card 
tables,  ironing  boards,  folding  beds,  and  folding  chairs,  and  articles  and 
structures  in  which  it  was  sought  to  secure  compactness  of  bulk.  Oth- 
er collapsible  articles  were  dining  room  tables,  pianos,  bureaus,  and 
bedsteads.  This  record  demonstrates  that  in  the  stove  art  the  struc- 
tures have  been  made  to  collapse  for  use  in  camping  or  for  motoring, 
the  idea  being  to  provide  for  collapsing  or  knocking  down  to  reduce 
the  bulk  in  transportation.  Examples  of  such  coUapsibility  are  found 
in  the  prior  art  in  the  patents  issued  to  Cook,  Mbrawetz,  Swinney,  and 
Pjerron. 

This  patent  discloses  a  structure  comprised  of  two  separate  and  dis- 
tinct parts,  the  stove  proper,  which  may  be  folded,  and  the  shelf,  which 
is  separate  therefrom,  and  .which  cannot,  in  any  sense,  be  said  to  be 
fold«Jt)le.  It  comprises  a  hot  plate,  made  of  thin  sheet  metal  and  pro- 
vided with  openings  and  grates  of  the  usual  type.  The  hot  plate  is 
bent  or  turned  around  its  edges  for  the  purpose  of  connecting  a  wire 
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to  form  a  stiffening  flange.  To  the  underside  of  the  hot  plate  is  at- 
tached, at  each  of  the  four  comers,  a  wire  eyelet.  Connected  to  each 
of  these  wire  eyelets  is  a  piece  of  wire  so  bent  as  to  produce  a  number 
of  wire  legs  at  opposite  ends  of  the  hot  plate  and  formed  with  a 
wire  link  or  reach  connecting  each  pair  of  legs.  The  wire  link  is 
bent  upwardly,  so  as  to  form  a  ledge  or  rest  for  the  separate  sheet 
metal  lamp-supporting  shelf,  which  may  be  placed  and  used  for  hold- 
ing the  heating  devices  it  is  desired  to  utiUze.  To  each  of  the  four  legs 
is  pivotally  attached  a  wire  bracket  formed  of  a  single  piece  of  wire. 
The  two  wire  brackets  at  each  end  of  the  structure  may  be  folded 
against  the  wire  legs  to  which  they  are  pivotally  connected.  The  brack- 
ets and  legs  can  be  folded  inwardly  upon  the  underside  of  the  hot 
plate.  When  setting  the  stove  up,  the  legs  are  opened  outwardly,  the 
brackets  are  extended,  and  then  the  brackets  are  forced  into  engage- 
ment with  clips  or  locks  formed  on  the  underside  of  the  hot  plate, 
midway  of  its  length,  for  the  purpose  of  bracing  the  structure  to  give 
stiffness  and  rigidity  to  the  legs  and  to  support  the  hot  plate.  The  shelf 
is  then  rested  in  a  position  upon  the  connecting  wire  links  extending 
between  the  pair  of  legs  located  at  each  end  of  the  hot  plate,  and  is 
firmly  held  there.  The  specifications  provided  that,  when  folded, 
the  shelf  is  removed  and  laid  alongside  the  parts  folded  together.  The 
wind  shield,  a  separate  part,  is  often  sold  commercially  with  the  ap- 
pellant's device. 

In  the  original  claim  in  the  Patent  Office,  as  the  structural  ele- 
ment, it  was  not  provided  for  "means  adapted  to  fold  against  said 
legs  for  keeping  said  legs  in  an  open  position,",  but  it  was  provided  as 
"means  for  keeping  said  legs  in  open  position."  The  Patent  Office, 
granting  the  patent,  however,  allowed  the  claim  as  "means  adapted  to 
fold  against  said  legs  for  keeping  said  legs  in  open  position." 

In  the  defendant's  device,  the  means  for  keeping  the  legs  in  open 
position  are  not  adapted  to  fold  against  the  legs,  but  to  fold  against 
the  top  plates,  to  which  they  are  hinged.  When  folded,  they  do  not 
rest  against  the  legs,  but  are  placed  in  close  position  side  by  side  to 
the  legs,  making  a  compact  heater,  and  thus  saving  space  in  transpor- 
tation. Appellant's  specifications  do  not  describe  or  illustrate  any 
means  for  keeping  the  legs  in  open  position  which  are  adapted  to  fold 
against  said  legs.  The  brackets,  which  are  adapted  to  fold  against 
the  legs,  and  which  are  intended  to  constitute  the  "means"  provided  in 
claim  1,  do  not,  of  themselves,  perform  the  function  of  keeping  the 
legs  in  open  position.  It  is  only  when  these  brackets  are  swimg  into 
position  beneath  the  clips  or  lock,  and  there  held  pinched  against  the 
underside  of  the  hot  plate,  that  sufficient  rigidity  is  afforded  to  keep 
the  legs  stiff  and  in  open  position.  The  clips  or  lock  device  is  the 
essential  feature  of  the  structure,  in  co-operation  with  the  brackets, 
to  keep  the  legs  in  open  position.  They  are  not  adapted  to  fold  against 
said  legs.  The  shelf  cannot  be  considered  the  means  for  giving  rigid- 
ity to  the  legs.  According  to  the  specifications,  it  serves  another  pur- 
pose. 

In  the  claim  as  originally  filed  in  the  Patent  Office  there  was  cited 
against  the  appellant  the  British  patent,  No.  13,312,  A.  D.  1912,  to 
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Irving  and  Anderson.  This  disclosed  a  hot  plate,  legs  hinged  to  the 
underside  of  the  plate  and  adapted  to  fold  against  the  plate,  and  means 
when  the  device  is  in  use  for  supporting  heating  devices  in  proper 
relation  to  said  hot  plate.  The  only  difference  between  the  claim  of 
the  patent  in  suit  and  the  British  patent  resides  in  the  means  adapted 
to  fold  against  said  legs  and  keeping  said  legs  in  open  position.  The 
heating  device  in  the  Irving  patent  acts  as  a  support  for  the  heating 
apparatus  and  keeps  the  legs  in  open  position.  We  think  that  the 
Ferdon  invention  is  limited  to  a  particular  form  or  kind  of  means 
adapted  to  fold  against  said  legs  for  keeping  said  legs  in  open  position. 

In  view  of  the  state  of  the  art,  particularly  the  Irving  and  Anderson 
patent,  the  appellant's  cl^im  must  be  read  with  no  range  of  equivalents, 
at  least  such  as  would  be  permitted  if  defendant's  structure  was  held 
to  be  an  infringement.  The  defendant  manufactures  a  folding  kitch- 
enette, having  a  wind  shield  and  shelf  integrally  constructed  therewith, 
and  having  no  separate  parts  of  any  kind.  It  is  made  of  sheet  metal, 
and  no  wires  are  employed  in  its  construction.  It  has  the  hot  plate, 
with  the  necessary  openings.  The  top  plate  is  supported  by  three  sheet 
metal  sides,  comprising  two  end  supports  and  a  side  support.  The  end 
supports,  beside  constituting  a  wind  shield,  act  as  legs.  The  wind 
shield  is  provided  with  a  horizontally  disposed  sheet  metal  shelf,  pro- 
vided with  two  openings  which,  when  the  device  is  assembled,  are 
positioned  beneath  and  in  line  with  the  openings  on  the  top  plate.  In 
order  to  prevent  the  legs  of  the  stove  from  collapsing,  it  is  necessary 
to  lock  them  against  longitudinal  movement.  It  has  no  means  which 
are  adapted  to  fold  against  the  legs  for  keeping  said  legs  in  open 
position.  It  does  have  a  wind  shield  hinged  to  the  top  plate  and  adapt- 
ed to  fold  against  the  under  side  of  the  top  plate.  The  wind  shield 
does  not  keep  the  legs  or  supports  in  open  position.  The  legs  or  sup- 
ports are  kept  in  open  position  by  co-operation  of  a  key  upon  the  out- 
side of  each  with  the  end  supports,  which  engage  with  a  tenon  passing 
through  a  keyhole  located  in  each  of  the  end  supports ;  tenons  being 
formed  on  the  ends  of  a  centering  shelf,  which  is  hinged  upon  the  wind 
shield  to  keep  the  legs  open  and  the  device  in  operative  position. 

[2]  Appellee's  structure  requires  the  co-operative  action,  therefore, 
of  these  different  elements.  Infringement  should  not  be  determined 
by  a  mere  decision  that  the  terms  of  a  claim  of  a  valid  patent  are  ap- 
plicable to  the  defendant's  device.  The  question  of  infringement  in- 
volves considerations  of  practical  utility  and  substantial  identity  and 
that  must  be  quantitative  as  well  as  qualitative.  Edison  Co.  v.  Ameri- 
can Mutoscope  &  Biograph  Co.,  151  Fed.  769,  81  C.  C.  A.  391 ;  Good- 
year Co.  V.  Spalding  (C.  C.)  101  Fed.  990. 

We  think  the  District  Judge  very  properly  held  that  there  was  no 
infringement.    The  decree  in  this  action  is  affirmed. 

[3]  In  the  second  action,  involving  suit  for  infringement  of  patent 
No.  1,229,492,  the  appellant  contends  that  this  is  in  the  nature  of  an 
improvement  on  the  device  of  the  first  patent.  It  appears,  however  lo 
be  an  entirely  different  type  of  structure  from  the  defendant's  kitchen- 
ette. 
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The  device  made  pursuant  to  this  patent  would  appear  to  be  a  per- 
manent liquid  stove  or  range,  such  as  might  be  used  as  a  permanent 
fixture  in  a  kitchen.  Ease  of  coUapsibility  is  not  important  in  a  stove 
of  such  character  or  for  such  use.  It  is  collapsible  in  the  sense  that 
it  might  be  said  to  be  of  the  knock-down  type,  so  as  to  be  readily  ship- 
ped or  transported  by  the  manufacturer  or  in  moving  from  house  to 
house.    The  specification  says : 

"The  object  of  the  invention  is  to  provide  an  oil  stove  of  the  usual  blue 
flame  kind  which  can  be  shipped  kn#ek-down." 

It  consists  of  four  parts,  a  stand  or  table,  a  drip  pan,  reservoir  for 
the  oil,  and  the  stove  proper.  The  stand  or  table  consists  of  two  bars 
extencUng  lengthwise,  to  which  are  connected  at  the  end  a  pair  of 
braced  legs ;  the  legs  being  adapted  to  fold  down  upon  the  connecting 
bars.  The  top  of  these  legs  are  provided  with  feet  upon  which  the 
legs,  forming  part  of  the  stove  proper,  which  constitutes  the  separate 
part  of  the  structure,  are  adapted  to  rest.  The  stove  legs  are  pro- 
vided with  corresponding  feet,  and  these  two  parts  of  the  apparatus, 
the  stove  and  the  table,  are  fastened  together  with  bolts  and  nut  con- 
nection through  the  holes  in  the  feet  and  the  other  respective  parts. 
The  drip  pan  is  located  below  the  top  plate  and  secured  to  the  legs  by 
bolts  and  nuts.  In  disassembling  the  parts,  it  is  necessary  to  remove 
the  bolts  and  nuts  which  serve  the  means  of  connecting  the  stand  or 
table  of  the  stove. 

While  this  structure  may  be  termed  a  knock-down  one,  it  is  not  in 
any  sense  a  folding  structure ;  the  only  folding  or  collapsible  parts  be- 
ing the  legs  of  the  stove  and  the  legs  of  the  stand.  Constructing  a 
knock-down  stove  under  claims  7,  8,  and  9  of  this  patent  presents  no 
novelty  or  invention.  Such  construction  was  well  loiown  to  the  prior 
art.  The  appellant  shows  in  its  patent,  heretofore  considered,  the 
hinging  of  the  top  plate.  It  is  also  shown  in  the  Irving  and  Aliderson 
patent,  No.  13,312,  A.  D.  1910.  There  is  nothing  to  indicate  any  com- 
mercial success  because  of  this  method  of  assembling  parts  of  a  stove. 

We  think  that  as  to  this  patent  in  suit  there  is  neither  infringement 
nor  even  invention. 

Decree  affirmed. 
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UNITBD  STATES  V.  MOYNIHAN. 
(Circuit  Obart  of  Appeals,  Third  Circait    July  7>  1019l) 

No.  2460. 

t 

1,  Labcent  ^s»1 — ^Intbrotatb  Oohmebos. 

In  a  prosecution  for  yiolating  Act  Feb.  18,  1918  (Gomp.  St  M  8608, 
8604),  making  it  a  crime  to  steal,  or  unlawfully  take,  carry  away,  or  con- 
ceal, etc.,  any  goods  or  chattels  moving  as  part  of  an  interstate  or  foreign 
shipment,  etc.,  the  statute  will  he  construed  to  apply  to  the  case  of  a  ship- 
ment from  one  point  in  the  state  to  another  point,  where  the  route  Is  in 
part  without  the  state. 

2.  Labcent  ^s»55 — ^Intebstate  Cokmebce— Evidence. 

In  a  prosecution  under  Act  Feb.  18,  1913  (Ck>mp.  St  H  8606,  8604),  de- 
nouncing the  offense  of  stealing,  or  unlawfully  taking,  carrying  away, 
or  concealing,  or  by  fraud  or  deception  obtaining  from  any  railroad  car, 
station  house,  or  platform,  depot,  steamboat  vessel,  or  wharf,  any  goods 
or  chattels  moving  as  an  interstate  or  foreign  shipment,  etc.,  where  it 
appeared  that  a  bale  of  silk  was  pushed  from  an  express  wagon,  and  it 
was  claimed  defendant  attempted  to  place  the  silk  in  an  automobile,  etc., 
evidence  held  insufficient  to  show  that  the  silk  was  stolen  from  any  plat- 
form, etc. 

In  Error  to  the  District  Court  of  the  Uniled  States  for  the  Dis- 
trict of  New  Jersey ;  J.  Warren  Davis,  Judge. 

Edward  Moynihan  was  convicted  of  violating  Act  Feb.  13,  1913, 
making  it  a  crime  to  steal  or  unlawfully  carry  aWay  or  conceal,  or 
by  fraud  or  deceit  obtain  from  any  railroad  car,  etc.,  any  goods  or 
chattek  moving  as  or  which  are  a  part  of  or  which  constitute  an  in- 
terstate or  foreign  shipment,  and  he  brings  error.  Reversed  and  new 
trial  granted. 

Georee  E.  Cutley  and  Thomas  F.  A.  Griffin,  both  of  Jersey  City, 
N.  J.,  for  plaintiff  in  error. 

Charles  F.  Lynch,  U.  S.  Atty.,  and  Samuel  I.  Kessler,  Asst.  U.  S. 
Atty.,  both  of  Newark,  N.  J. 

Before  BUFFINGTON,  WOOLLEY,  and  HAIGHT,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  On  September  6,  1918,  the  firm 
of  John  Dunlop's  Sons,  at  their  place  of  business  in  New  York  city, 
delivered  to  the  American  Express  Company  a  bale  of  silk  for  ex- 
press carriage  to  their  factory  at  Spring  Valley,  New  York  state. 
Spring  Valley  was  a  station  of  the  Erie  Railroad  and  no  other  rail- 
road reached  it.  Having  no  other  possible  routing  except  by  the  Erie 
Railroad,  and  as  that  road  could  only  be  reached  at  its  terminus  in 
Jersey  City,  the  express  company  routed  the  package  over  that  road, 
and  took  it  to  its  dumping  station  in  New  York  City,  preparatory  to 
sending  it  by  ferry  to  New  Jersey.  The  proof  showed  the  package 
was  duly  accepted  and  receipted  for  by  the  express  company,  and 
was  delivered  at  the  dumping  station  on  that  day.  The  next  testi- 
mony as  to  the  package  is  that  on  the  same  evening  the  attention  of  a 
policeman  was  attracted  to  an  express  wagon  passing  along  a  Jer- 
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sey  City  street,  and  a  package,  which  proved  to  be  this  bale  of  silk, 
was  being  pushed  by  a  pair  of  hands  from  the  tailboard  of  the  wagon. 
The  officer  was  unable  to  see  any  part  of  the  person  who' pushed  it 
except  his  hands.  This  pushing  out  of  the  bale  was  evidently  part 
of  a  concerted  plan,  for  as  it  was  done  an  automobile  in  which  were 
two  men  approached  the  express  wagon.  One  of  the  men  jumped 
out,  grasped  the  bale  of  silk  which  was  being  pushed  out,  took  it  in 
his  arms,  and  tried  to  put  it  into  the  auto.  He  failed  in  the  eflFort, 
dropped  the  bale,  and  both  he  and  the  man  in  the  auto  started  to 
escape,  the  man  who  dropped  the  bale  running  up  the  street,  and  the 
man  in  the  auto  driving  away  in  the  car.  The  latter  escaped.  The 
policeman  called  on  a  soldier  who  was  standing  by  to  guard  the 
bale,  and  himself  ran  after  the  fleeing  thief,  firing  two  shots  as  he 
pursued  him.  Others  joined  in  the  chase,  and  two  men  finally  cap- 
tured the  fugitive  and  deHvered  him  to  the  officer.  He  identified  him 
as  the  man  who  had  alighted  from  the  automobile  and  had  taken  the 
bale  of  silk  from  the  tailboard  of  the  express  wagon.  The  man  prov- 
ed to  be  Edward  Moynihan,  the  defendant.  In  pursuance  of  the  act 
of  Congress  of  Feburary  13,  1913,  c.  50,  37  Stat.  670  (Comp.  St.  §.§ 
8603,  8604),  which  makes  it  a  crime  to  "steal  or  unlawfully  take, 
carry  away  or  conceal,  or  by  fraud  or  deception  obtain  from  any  rail- 
road car,  station  house,  platform,  depot,  steamboat,  vessel,  or  wharf, 
with  intent  to  convert  to  his  own  use,  any  goods  or  chattels  moving 
as,  or  which  are  a  part  of,  or  which  constitute,  an  interstate  or  for- 
eign shipment  of  freight  or  express,  or  shall  buy,  or  receive,  or  have 
in  his  possession  any  such  goods  or  chattels,  knowing  the  same  to 
have  been  stolen,"  Moynihan  was  indicted  for  having  in  possession 
goods  stolen  from  an  interstate  shipment,  and  pleaded  not  guilty. 

Under  the  charge  of  the  court,  four  distinct  questions  of  fact,  inter 
alia,  were  submitted  to  the  jury  as  essential  to  be  foimd  before  the 
defendant  could  be  convicted:  First,  "that  the  bale  was  an  inter- 
state, or  part  of  an  interstate,  shipment,"  and  in  determining  that 
fact  the  truth  of  the  evidence  "that  the  only  route  by  which  ship- 
ments may  be  made  by  express  from  New  York  City,  N.  Y.,  to 
Spring  Valley,  N.  Y.,  was  by  the  Erie  Railroad,  which  runs  from  New 
York  City,  in  the  state  of  New  York,  over  to  Jersey  City,  in  the  state 
of  New  Jersey,  and  then  back  from  the  state  of  New  Jersey  into 
the  state  of  New  York,"  was  submitted  to  the  jury's  consideration. 
The  second  question  submitted  was  whether  the  bale  of  silk  was 
stolen  from  a  platform  or  depot  of  the  American  Express  Com- 
pany in  New  York  City.  The  third  question  was  whether  Moynihan 
had  the  bale  of  silk  in  his  possession.  The  fourth  was  whether,  if 
Moynihan  had  the  bale  in  his  possession,  he  knew  it  was  stolen.  In 
view  of  these  exact  instructions,  we  must  accept  the  verdict  of  guilty 
as  establishing  as  facts  these  several  essential  elements  of  the  crime, 
if  there  was  evidence  before  the  jury  from  which  they  might  so 
find.  After  sentence  of  imprisonment,  Moynihan  sued  out  this  writ, 
and  the  first  substantial  question  here  involved  is  whether,  under  the 
facts  proven  and  the  inferences  and  findings  the  jury  drew  therefrom, 
Moynihan  was  guilty  of  violating  the  statute  in  question. 

[1]  The  determination  of  that  question  depends  on  whether  the 
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bale  of  silk  which  Mo3mihan,  and  those  confederating  with  him,  were 
endeavoring  to  steal,  was  included  under  the  broad  term,  "any  goods 
or  chattels  moving  as,  or  which  are  a  part  of,  or  which  constitute 
an  interstate  *  *  *  shipment  of  *  *  *  express."  That  the 
bale  of  silk  constituted  "goods  and  chattels"  is  a  fact;  that  they 
were  moving  as  and  constituted  a  shipment  of  express  is  equally  un- 
deniable; and  that  the  express  company  could  only  carry  them  to 
destination  by  taking  the  bale  from  its  own  dock  in  New  York  state 
and  delivering  it  to  a  railroad's  own  cars  at  its  terminus  in  New 
Jersey  is  also  certain.  Such  being  the  unquestioned  facts,  it  fol- 
lows that  the  bale  of  silk  was  actually  moving  as  an  interstate  ship- 
ment, and  was  the  class  of  commerce  Congress  had  power  to  pro- 
tect from  depredation  in  transit.  It  follows,  therefore,  that  Moyni- 
han's  crime  was  punishable  under  the  statute,  unless  we  are  to  hold 
that,  notwithstanding  the  facts  found,  this  court  shall  hold  that  be- 
cause the  bale  of  silk  started  from,  and  was  to  be  delivered  to,  points 
in  New  York  state,  the  bale  was  thereby  so  theoretically  fixed  as 
an  intrastate  shipment  that  its  compulsory  interstate  routings  between 
those  intrastate  points  did  not  confer  an  interstate  character  as  it 
moved  over  this  compulsory  interstate  route. 

To  give  this  act,  in  its  application  to  the  particular  case  before  us, 
the  narrow  construction  here  contended  for,  would  result  in  such  dis- 
astrous consequences  to  the  safety  of  goods  moving  on  many  inter- 
state routes  over  the  country  between  shipping  and  delivery  points 
situate  in  the  same  state  as  may  well  cause  us  to  hesitate.  Take,  for 
example,  a  single  instance  in  this  circuit;  the  great  traffic,  by  freight 
and  express,  carried  over  the  Baltimore  &  Ohio  System  between 
Philadelphia  and  Pittsburgh.  Both  termini  are  in  the  state  of  Penn- 
sylvania, but  the  routing  is  through  Delaware,  Maryland,  and  West 
Virginia.  In  such  interstate  transit,  shipments  between  these  two 
Pennsylvania  terminals,  during  their  movement  through  these  other 
states,  remain  in  terminal  yards,  may  be  transhipped,  are  handled 
by  many  employes,  and  are,  by  reason  of  moving  through  such 
other  states,  in  need  of  that  protection  which  the  federal  government 
can  alone  afford  to  shipments  passing  outside  the  borders  of  a  state. 
Although  the  shipment  and  delivery  points  of  this  particular  traffic 
are  bo3i  in  Pennsylvania,  yet,  by  reason  of  its  necessarily  interstate 
movement  between  those  intrastate  points,  Pennsylvania  is  unable  to 
protect  such  commerce,  and  for  such  interstate  protection  the  inter- 
state powers  of  the  federal  government  are  absolutely  necessary. 

Now,  over  Moynihan's  crime,  committed,  as  it  was,  wholly  in 
New  Jersey,  New  York  could  have  no  jurisdiction.  And  in  the 
country  at  large  there  must  be  a  great  many  like  instances  of  neces- 
sarily like  interstate  routings  between  intrastate  points,  in  the  minds 
of  Congress  when  this  statute  was  passed.  That  Congress  meant,  in 
the  broad  terms  it  used,  "goods  or  chattels  moving  as,  or  which  are 
a  part  of,  or  which  constitute  an  interstate  *  *  *  shipment  of 
freight  or  express,"  to  exclude  from  federal  jurisdiction  and  federal 
interstate  protection  the  vast  volume  of  freight  and  express  thus 
moving  between  terminal  points  in  a  single  state,  but  by  routings 
through  other  states,  is  simply  unbelievable. 
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In  reaching  the  conclusion  we  have,  we  deem  it  proper  to  say  that 
we  have  not  overlooked  the  several  cases  cited  to  us.  Some  of  them 
bear  on  taxation  and  other  subjects  than  the  one  single  one  we  have 
here  before  us,  viz.  the  protection  of  goods  moving  on  interstate  routes. 
We  have  therefore  not  discussed  them,  and  limit  ourselves  to  say- 
ing that,  within  the  meaning  of  the  statute,  the  views  expressed  by 
us  find  support  in  the  simple,  common-sense  statement  of  Judge  Holt 
in  United  States  v.  Delaware  Co.  (C.  C.)  152  Fed.  271:  "There  is 
a  possibility  of  some  discrimination  under  any  theory,  but  I  think 
that  the  simplest  theory  is  that  as  soon  as  merchandise  is  carried  from 
one  state  to  another  it  becomes  interstate  commerce."  We  according- 
ly hold  that  the  statute  applied  to  the  facts  in  this  case,  so  far  as  the 
interstate  character  of  the  shipment  is  concerned. 

[2]  On  another  phase  of  the  case,  however,  we  think  that  the 
proof  has  failed  to  establish,  with  the  degree  of  certainty  required 
in  criminal  cases,  one  of  the  jurisdictional  prerequisites  of  the  stat- 
ute and  necessary  allegations  of  the  indictment.  It  will  be  observed 
from  the  before-quoted  provision  of  the  statute  that,  so  far  as  goods 
constituting  an  interstate  or  foreign  shipment  of  freight  or  express 
are  concerned,  it  is  limited  in  its  application  to  thefts  from  certain 
designated  places.  In  obedience  to  this  requirement,  the  indictment 
alleged  that  the  bale  of  silk  in  question  had  been  stolen  from  a  plat- 
form or  depot  of  the  Twenty-Sixth  street  terminal  of  the  American 
Express  Company  in  New  York  City.  That  the  proofs  were  insuf- 
ficient to  warrant  the  jury  in  finding  that  this  allegation  of  the  indict- 
ment had  been  substantiated  was  appropriately  raised  at  the  close  of 
the  testimony  by  motion  for  a  direction  of  verdict  of  acquittal,  and 
error  assigned  on  the  refusal  of  the  trial  court  to  grant  the  motion. 

Whether  the  bale  of  silk  had  been  stolen  from  the  platform  in 
New  York,  as  alleged  in  the  indictment,  whether  it  had  been  stolen 
from  a  platform  or  depot  in  Jersey  City,  or  from  an  express  wagon, 
or  whether  it  was  still  lawfully  in  the  possession  of  some  employe  of 
the  express  company  when  it  was  pushed  from  the  back  of  an  express 
company  wagon  and  taken  possession  of  by  Moynihan,  the  evidence 
does  not  disclose.  The  facts  and  circumstances  are  quite  as  suscepti- 
ble, if,  indeed,  not  more  so,  of  the  inference  that  the  bale  of  siUc  was 
being  stolen  by  Moynihan  and  a  confederate  on  the  express  wagon 
as  they  were  of  the  inference  that  it  had  been  previously  stolen  from 
the  platform  in  New  York  or  some  intermediate  place.  The  jury 
were  permitted,  therefore,  merely  to  guess  as  to  whether  one  of  the 
essential  elements  necessary  to  justify  a  conviction  had  been  es- 
tablished, without  substantial  evidence  upon  which  to  base  an  af- 
firmative answer.  We  are  therefore  of  opinion  that  it  was  error  to 
have  declined  to  direct  a  verdict  of  acquittal  upon  the  ground  just 
discussed. 

Upon  another  trial  it  should  not  be,  we  apprehend,  difficult  for  the 
government  to  prove,  by  reference  to  the  express  company  records, 
whether  or  not  the  bale  of  silk  had  lawfully  left  the  platform  of  the 
express  company  in  New  York  City,  as  alleged  in  the  indictment.  If 
it  was  not  lawfully  taken  from  that  platform,  that  fact  would  be  an 
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important  item  of  evidence  to  establish  the  ultimate  fact  that  it  had 
been  stolen  from  tiie  platform  in  New  York,  as  alleged  in  the  in- 
dictment. 
The  judgment  below  is  therefore  reversed  and  a  new  trial  granted. 


(268  Fed.  533) 

OARBON  STEEL  CO.  V.  LEWELLYN,  Collector  of  Internal  Berenue 
WORTH  BROS.  CO.  V.  LEDERER,  Collector  of  Internal  Revenne.  LB- 
WELLYN,  CoUector  of  Internal  Revenue,  v.  FORGED  STEEL  WHEEL 
CO.* 

(Circuit  Court  of  Appeals,  Third  CHrcuit    June  0,  1919.) 
Nos.  2438,  2465,  2462. 

1.  Intebnai,  Reyknus  ♦5»4 — Statutb — Construction — ^Pubposb. 

In  construing  Act  Sept.  8,  1916,  tit.  8,  (  301  (Comp.  St  t  6336%b),  tbe 
court  must  put  himself  in  the  position  of  Ck)ngres8  when  it  enacted  the 
law,  and  from  the  circumstances  and  surroundings  then  existing,  and 
the  general  purpose  then  in  view,  ascertain  what  was  meant  to  be  done. 

2.  Intebnal  Revenue  ^s>11 — ^Taxation  of  Ammunition  Manxtfaotubebs. 

The  broad  general  purpose  of  Act  Sept.  8,  1916,  was  to  include  in  the 
field  of  taxation  all  such  specified  articles  or  parts  thereof  as  were  either 
made  for  war  purposes,  or  were  withdrawn  from  the  general  field  of 
commerce  and  used  for  the  making  of  war  articles. 

8.  Intebnal  Revenue  ^s»9 — "Manutaotubino  Shells" — ^Pebsonb  Subject  to 
Tax — "Making." 

A  steel  company,  contracting  to  deliver  shells  to  a  foreign  government^ 
which  manufactured  in  its  own  plant  bars  for  whidb  shells  were 
made,  and  turned  them  over  to  subcontractors  for  completion,  retaining 
ownership  and  control  of  the  work,  and  afterwards  delivering  sh^s  under 
its  contract,  realizing  a  net  profit,  was  "manufacturing  shells,"  and  there- 
fore subject  to  the  tax  imposed  by  Act  Sept  8,  1916,  "making"  being 
manufacturing. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Making.] 

4.  Intebnal  Revenue  ^=»9 — "A  Pebson  Manxtfactubino  Shells    ^    ^    ^    ob 
Any  Pabt  of  Any  of  the  Abticles  Mentioned.*' 

A  company  which  contracted  with  another  company,  having  a  contract 
with  a  foreign  government,  to  sell  and  deliver  high  explosive  shells,  to 
furnish  the  steel,  and  complete  six  of  the  initial  steps,  representing  about 
40  per  cent,  of  cost  of  shells,  held  "a  person  manufacturing  •  •  • 
shells  *  *  *  or  any  part  of  any  of  the  articles  mentioned,"  and  to  be 
subject  to  the  tax  imposed  by  Act  Sept.  8,  1916. 
6.  Intebnal  Revenue  ^=»9 — BIanufactubing  Munitions — "A  Pebson  Man- 
UFACTuaiNG  Shells    •    •    •    ob  Any  Pabt." 

A  subcontractor  which  agreed  with  contractor,  having  contract  with  a 
foreign  government  to  supply  high  explosive  shells,  to  furnish  to  con- 
tractor rough  steel  shell  forgings,  and  which  to  fulfill  its  contract  made^ 
had  made,  or  bought  in  the  market  steel  required,  held  "a  person  manu- 
facturing ♦  ♦  •  shells  •  •  •  or  any  part,"  thereof  and  to  be  sub- 
ject to  the  tax  imposed  by  Act  Sept.  8,  1916. 

No.  2438: 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania ;  Charles  P.  Orr,  Judge. 
No.  2465: 

^s>For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
•Certiorari  granted  260  U.  8.  657,  40  Sup.  Ct  15,  64  L.  Bd.  »-• 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania;  J.  Whitaker  Thompson,  Judge. 
No.  2462: 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania;  W.  H.  Seward  Thomson,  Judge. 

Actions  by  the  Carbon  Steel  Company  against  C.  G.  Lewellyn,  Col- 
lector of  Internal  Revenue  for  the  Twenty-Seventh  District  of  Penn- 
sylvania, by  the  Worth  Bros.  Company  against  E.  Lederer,  Collector 
of  Internal  Revenue  for  the  First  District  of  Pennsylvania,  and  by  the 
Forged  Steel  Wheel  Company  against  C.  G.  Lewellyn,  Collector  of  In- 
ternal Revenue  for  the  Twenty-Third  District  of  Pennsylvania.  Judg- 
ment for  defendants  in  the  first  two  cases,  and  against  defendant  in  the 
third  case  (255  Fed.  364),  and  the  Carbon  Steel  Company,  the  Worth 
Bros.  Company,  and  C.  G.  Lewellyn  bring  error.  Judgment  in  the  first 
two  cases  affirmed,  and  judgment  in  the  third  case  reversed. 

In  No.  2438: 

H.  V.  Blaxter,  of  Pittsburgh,  Pa.,  and  F.  DeC.  Faust,  of  Washington, 
D.  C,  for  plaintiff  in  error. 

R.  L.  Crawford,  U.  S.  Atty.,  and  B.  B.  McGinnis,  Sp.  Asst.  U.  S. 
Atty.,  both  of  Pittsburgh,  Pa.,  and  William  L.  Frierson,  of  Washing- 
ton, D.  C,  for  defendant  in  error. 
In  No.  2465: 

A.  H.  Wintersteen,  of  Philadelphia,  Pa.,  for  plaintiff  in  error. 

William  L.  Frierson,  of  Washington,  D.  C,  for  defendant  in  error. 
In  No.  2462: 

William  L.  Frierson,  of  Washington,  D.  C,  for  plaintiff  in  error. 

George  B.  Gordon,  of  Pittsburgh,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  WOOLLEY,  and  HAIGHT,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  These  cases  concern  the  construc- 
tion and  application  of  section  301  of  title  3  of  the  act  of  Congress  of 
vSeptember  8,  1916,  39  St.  756,  780  (Comp.  St.  §  633614b),  which  pro- 
vides : 

**niat  every  person  manufacturing  •  •  •  proJectUes,  shdls,  •  •  • 
or  (if)  any  part  of  any  of  the  articles  mentioned  In  (b),  (c),  (d),  or  (e)  shall 
pay  for  each  taxable  year,  In  addition  to  the  Income  tax  Imposed  by  Title  1, 
an  excise  tax  of  twelve  and  one-half  per  centum  upon  the  entire  net  profits  ac- 
tually received  or  accrued  for  said  year  from  the  sale  or  disposition  of  such 
articles  manufactured  wltliln  the  United  States." 

An  examination  of  the  whole  act  shows  it  imposes  an  excise  tax 
on  persons  manufacturing  either  certain  mentioned  war  munitions 
or  appliances,  or  on  persons  manufacturing  any  part  of  any  of  the 
said  mentioned  articles.  Therefore  two  questions  naturally  arise: 
First,  who  shall  be  deemed  manufacturers  of  the  mentioned  articles; 
and,  second,  who  shall  be  deemed  manufacturers  of  any  part  of  the 
articles  mentioned. 

[1]  In  ascertaining  the  true  construction  of  the  law,  and  thus  car- 
rying out  its  purpose,  this  court  must  necessarily  put  itself  in  the  posi- 
tion of  Congress  when  it  enacted  the  law,  and  from  the  circumstances 
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and  surroundings  then  existing,  and  the  general  purpose  then  in  view, 
seek  to  ascertain,  from  what  was  meant  to  be  done,  how  best  to  con- 
strue and  apply  what  was  done.  When  Congress  took  up  this  matter 
the  situation  was  that  during  the  two  preceding  years  of  the  World 
War  great  quantities  of  war  munitions  and  war  accessories  had  been 
manufactured  in  this  country,  and  sold  to  the  Allied  governments  at 
high  and  abnormal  prices,  owing  to  the  fact  they  were  abnormal  prod- 
ucts, and  the  call  for  them  was  imperative  and  instant.  It  was  there- 
fore felt  that  the  large  abnormal  profits  incident  to  these  war  contracts 
created  a  remunerative  field  for  temporary  taxation.  That  the  tax  was 
abnormal  and  its  imposition  temporary  was  evidenced  by  the  provision : 

"(2)  This  section  shall  cease  to  be  of  effect  at  the  end  of  one  year  after  the 
termination  of  the  present  European  war,  which  shall  be  evidenced  by  tne 
proclamation  of  the  President  of  the  United  States  declaring  such  war  to 
have  ended." 

In  addition  to  the  feeling  that  these  war  supplies  manufactured  here 
and  sent  abroad  were  proper  subjects  of  temporary  taxation,  there 
were  other  motives  which  led  to  the  passage  of  this  statute,  namely, 
the  pacifist  spirit  which  urged  embargo  legislation  to  prevent  the  expor- 
tation of  war  supplies  to  belligerents,  and  the  pro-German  spirit  which 
asserted  the  furnishing  of  war  munitions  to  the  Allies  was  an  unneu- 
tral act.  It  will  thus  be  seen  that,  whatever  may  have  been  the  impel- 
ling motive  of  individual  legislators,  the  fact  is  that  all  united  in  a 
common  purpose  to  include  the  whole  subject  of  war  munitions  and 
war  accessories  in  a  common  class.  And  since  all  that  were  thus  sent 
abroad  were  manufactured  here,  indeed  the  act  is  expressly  directed 
to  "such  articles  manufactured  within  the  United  States,"  and  the 
profits  made  from  such  manufacture  were  the  gauge  of  the  taxation 
imposed,  it  is  clear  that  the  means  Congress  used  to  bring  the  whole 
subject-matter  of  war  munitions  and  war  accessories  within  the  sphere 
of  taxation  was  to  take  these  goods  as  they  were  manufactured,  and 
to  impose  an  excise  tax  on  the  person  who  manufactured  such  articles, 
or  "any  part  of  any  of  the  articles  mentioned,"  and  to  fix  such  tax 
by  "the  entire  net  profits  actually  received  or  accrued  for  said  year 
from  the  sale  or  disposition  of  such  articles  manufactured  within 
the  United  States."  Such  being  the  case,  it  follows  that  the  pertinent 
subjects  of  inquiry  where  the  act  is  to  be  applied  is,  first,  to  ascertain 
whether  the  war  munitions  or  war  accessories  were  articles  "manufac- 
tured within  the  United  States" ;  second,  if  they  were  so  manufactur- 
ed within  the  United  States,  who  manufactured  such  article,  and,  if  so, 
what  were  the  "net  profits  actually  received  or  accrued  *  *  * 
from  the  sale  or  disposition  of  such  articles" ;  third,  if  they  were  so 
manufactured  within  the  United  States,  who  manufactured  any  part 
of  such  article,  and,  if  so,  what  were  the  "net  profits  actually  received 
or  accrued    *     *     *     from  the  sale  or  disposition  of  such  articles." 

In  thus  applying  the  broad,  inclusive  terms  of  the  statute,  "every 
person  manufacturing  *  *  *  shells  *  *  *  or  any  part  of  any 
of  the  articles  mentioned,"  along  the  lines  of  inquiry  above  indicated,  it 
is  clear  that  it  must  have  been  in  the  mind  of  Congress  that  complex 
questions  would  arise  in  specific  cases,  and  that  these  difficulties  of  spe- 
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cific  application  must  be  solved  on  some  general  principles  of  the  act 
Turning  to  the  act,  we  think  the  broad  purpose  of  Congress  is  clear  to 
select,  as  the  subject  of  taxation,  war  munitions  and  war  appliances, 
for  each  of  the  enumerated  articles  is  such  as  can  be  used  for  war.  At 
the  same  time  it  must  have  been  foreseen  that  many  of  these  articles 
could  also  be  used  for  the  normal  needs  of  commerce,  and  those  who 
made  them  for  such  normal  use  were  not  making  abnormal  profits. 
So,  also,  the  articles  that  in  their  completed,  unitary  form  were  adapted 
solely  for  war  purposes  might  have  parts  which,  in  and  by  themselves, 
could  be  also  used,  and  would  naturally  be  used,  for  the  normal  pur- 
poses of  commerce.  In  view  of  such  recognized  facts,  was  it  the  pur- 
pose of  Congress  to  tax  the  manufacture  of  such  articles,  or  parts 
thereof,  which,  while  susceptible  of  warlike  use,  were,  in  point  of  fact, 
not  so  used,  but  remained  in  the  channels  of  normal  commerce  and 
use?  Clearly  not;  first,  because  such  articles,  or  parts  of  articles, 
when  sold  in  ordinary  commerce,  did  not  earn  war  profits ;  and,  second, 
because  the  general  purpose  of  the  act  not  to  subject  the  ordinary  nor- 
mal commerce  of  the  dountry  to  this  abnormal  temporary  war  tax  is 
manifested  even  in  such  warlike  agencies  as  gunpowder,  explosives, 
caps,  and  the  like,  by  the  act  providing  that  such  of  said  articles  as 
are  "used  for  industrial  purposes"  are  excepted. 

[2]  It  would  therefore  seem  that  the  broad  general  purpose  was  to 
include  in  the  field  of  taxation  all  such  specified  articles  or  parts 
thereof  as  were  either  made  for  war  purposes  or  as  were  withdrawn 
from  the  general  field  of  commerce  and  used  for  the  making  of  war 
articles. 

Applying  these  general  principles  and  lines  of  construction  to  the 
act,  and  in  its  application  to  the  individual  cases  arising  under  it,  let 
us  turn  to  the  facts  of  the  three  cases  here  involved,  viz.:  Carbon 
Steel  Co.  V.  Lewellyn,  Collector;  Worth  Bros.  Co.  v.  Lederer,  Collec- 
tor ;  and  Lewellyn,  Collector,  v.  Forged  Steel  Wheel  Co. 

In  the  first  case  it  appears  the  Carbon  Steel  Company  made  three 
substantially  similar  contracts  with  the  British  government,  whereby 
in  one  contract  it  agreed  "to  manufacture  75,000  4.5"  shells  lyddite, 
*  *  *  suitably  packed  for  export,  and  delivered  free  alongside 
steamer  New  York.  *  *  *  Inspection  will  be  carried  out  at  con- 
tractor's works  by  an  inspector  or  inspectors  appointed  by  the  Secre- 
tary of  State." 

In  a  second  contract  the  steel  company  contracted  to  sell,  and  the 
British  government  to  buy,  425,000  shells.  The  contract  provided  that 
in  case  of — 

"the  seller  being  able  to  mannfactnre  from  its  present  plants  more  tlian 
425,000  of  the  said  shells  before  June  30,  1916,  the  buyer  wm  accept  and  pay 
for  any  such  additional  shells  up  to  176,000." 

Payment  was  to  be  made  on — 

"invoices  and  certificates  of  inspection,  executed  by  an  Inspector  of  the  boyw, 
certifying  that  such  shells  have  been  manufactured  and  have  passed  aU  fac- 
tory Inspection  and  shop  tests  with  respect  thereof.  •  ♦  •  It  is  underatood 
and  agreed  that  the  buyer  shall  have  the  right  of  having  one  or  more  Inspec- 
tors at  each  of  the  factories  where  the  shells  hereby  contracted  for,  and 
their  component  parts,  are  being  manufactured,  for  the  purpose  of  obacrring 


Digitized  by  CjOOQ iC 


OABBON  8TBEL  CO.  V.  X.EWELLTN  477 

the  mannfacture  thereof,  and  of  testing  the  same  at  any  time  before  delivery, 
and  that  the  seller  or  its  subcontractors  shall  furnish  all  facilities  required  by 
such  inspector  for  this  purpose.  The  seller  at  its  expense  shall  furnish  all 
gauges,  including  master  gauges,  to  be  used  in  connection  with  the  manufac- 
ture of  the  shells  hereby  contracted  for,  and  their  component  plEirts,  including 
all  gauges  required  by  the  inspectors  of  the  buyer." 

The  third  contract  was  substantially  of  like  import. 

[3]  From  the  contracts  it  will  be  seen  that  the  general  purpose  of 
the  Carbon  Steel  Company  was  to  make,  or  have  made — and  making 
is  manufacturing — and  to  deliver  in  the  United  States  shells  contem- 
plated by  the  act. 

In  carrying  out  the  contracts  the  shells  were  made  in  the  United 
States;  they  were  accepted  by  the  British  government,  and  the  con- 
tract price  was  paid  therefor  by  the  government  to  the  Steel  Company ; 
and,  as  a  result,  there  accrued  to  the  Steel  Company  "net  profits  ac- 
tually received  or  accrued  for  said  year  from  the  sale  or  disposition 
of  such  articles  manufactured  within  the  United  States."  Suth  being 
the  fact,  it  would  seem  the  case  falls  within  the  general  scope  of  the 
act,  unless  the  Steel  Company  can  show  that  in  the  manufacture  of  the 
shells  it  contracted  to  have  manufactured  it  did  not  manufacture  the 
shell  as  a  whole  or  any  part  thereof.    Is  such  the  fact? 

Now,  what  was  done  in  this  case  was  this :  The  making  of  a  shell 
■consisted  of  nine  operations,  as  follows: 

"(1)  Obtaining  suitable  steel  in  bar  form ; 

"(2)  Cutting  or  breaking  said  steel  bars  to  proper  length ; 

"(3)  Converting  said  cut  bars  or  slugs  into  a  hollow  shell  forging  by  means 
•of  a  hydraulic  press ; 

"(4)  The  turning  of  said  shell  upon  a  lathe  to  exact  dimensions ; 

**i5)  Closing  in  one  end  of  said  forging  to  form  the  nose  of  the  shell ; 

'*(6)  Drilling  out  the  case  of  said  shell  and  the  inserting  of  a  base  plate ; 

**{!)  Threading  of  the  nose  of  the  shell,  and  the  Insertion  of  the  nose  bushing, 
and  the  insertion  in  said  nose  bushing  of  a  wooden  plug  to  protect  the  thread 
thereof; 

"(8)  Cutting  a  groove  around  the  circumference  of  said  sheU,  and  the  inser- 
tion therein  of  a  copper  driving  band,  and  the  turning  of  said  band  to  required 
•dimensions ; 

"(9)  Varnishing,  greasing,  and  crating  of  the  completed  shell." 

But  when  all  is  said  and  done,  it  is  clear  that  the  basic  operation 
of  shell  manufacture  was  making  steel  of  certain  characteristics,  for 
all  later  steps  depended  on  the  composition  and  characteristics  of  the 
steel  made  in  this  initial  step.  This  foundation  step  the  Steel  Company 
-eflfected  in  its  own  plant,  and  the  relative  importance  of  this  first  step, 
-compared  with  the  remaining  eight,  is  shown  by  the  fact  that  the  bare 
material  and  running  expenses  involved  in  this  step  amounted  to  some- 
what over  $2,000,000  as  compared  with  some  $4,300,000  paid  to  sub- 
<:ontractors  as  their  expenditures  for  work,  material,  and  profits  in  the 
other  eight  steps.  The  steel  thus  made  in  the  first  step  was  the  prop- 
erty of  the  Steel  Company,  it  remained  its  property  while  the  subcon- 
tractors completed  the  other  eight  steps,  then  was  finally  transferred 
T)y  the  Steel  Company  to  the  British  government.  Moreover,  during 
such  eight  steps  every  operation  of  these  subcontractors  on  the  original 
steel  was  followed  up  by  employes  of  the  Steel  Company,  who  checked 
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the  work  as  it  progressed,  and  by  virtue  of  the  contracts  to  which  we 
have  referred  it  was  subjected  to  the  inspection  of  the  British  govern- 
ment provided  for  in  the  contract.  It  will  thus  appear  that  every  step 
involved  in  the  manufacture  of  the  shell,  from  the  raw  product  to  the 
finished  shell,  was  either  done  by  the  Steel  Company  itself  or  by  those 
whom  it  hired  to  do  some  part  thereof,  and  that  the  original  steel 
base  never  passed  out  of  the  control  and  direction  and  ownership  of  the 
Carbon  Steel  Company. 

To  us  it  is  clear  that  if  the  law  here  involved  were  a  draft  or  con- 
scription law,  and  that  from  its  operation  there  was  exempted  from 
draft  "every  person  manufacturing  *  ♦  *  shells  *  *  *  or 
any  part  of  the  articles  mentioned,"  that  all  the  workmen  of  the  Steel 
Company  engaged  in  making  shells  here  involved  would  fall  within  said 
exception,  because  they — and  therefore  the  company — were  manufac- 
turing shells.  We  therefore  conclude  that  by  virtue  of  the  Steel  Com- 
pany's own  work  in  the  first  step,  and  by  virtue  of  its  effecting  and  con- 
trolling the  other  eight  steps  through  its  subagents,  the  Steel  Com- 
pany was  manufacturing  shells,  and  therefore  subject  to  the  tax  im- 
posed by  this  statute.  It  follows  that  the  judgment  of  the  court  below, 
which  was  that  the  Steel  Company  could  not  recover  from  the  govern- 
ment the  tax  it  had  paid,  must  be  affirmed. 

[4]  In  the  case  of  Worth  Bros.  Co.  v.  Lederer,  Collector,  coming 
from  the  Eastern  District  of  Pennsylvania,  the  pertinent  facts  are: 
The  Mid  vale  Steel  Company  and  Worth  Bros.  Company  are  corelated 
to  each  other,  in  that  both  companies  are  owned  by  the  Midvale  Steel 
&  Ordnance  Company.  The  Midvale  Steel  Company  contracted  with 
the  French  government  to  sell  and  deliver  about  400,000  high  explosive 
shells,  to  be  made  under  accompanying  specifications,  and  under  in- 
spection of  the  government  as  the  work  progressed.  The  said  company 
was  equipped  to  completely  manufacture  shells,  and  in  fact  did,  at  its 
own  plants,  so  completely  manufacture  large  quantities  of  the  shells 
thus  contracted  for.  Later  it  contracted  with  Worth  Bros.  Company  to 
furnish  the  steel  and  complete  six  of  the  initial  processes  of  the  shell- 
making,  which  six  steps  constituted  about  40  per  cent,  of  the  cost  of 
the  shells.  Thereafter  the  remaining  29  steps  of  the  shell-making  pro- 
cess, and  which  constituted  60  per  cent,  of  the  cost,  was  done  by  the 
Midvale  Steel  Company  itself.  Did  the  work  thus  done  by  the  Worth 
Bros.  Company  on  these  six  initial  steps  bring  it  within  the  provisions 
of  the  act  as  being  a  "person  manufacturing  *  *  *  shells 
*     *     *     or  any  part  of  any  of  the  articles  mentioned." 

Turning  to  the  facts,  we  note  that  the  six  stages  of  shell  manufacture 
done  by  Worth  Bros.  Company  were,  as  found  by  the  court  below: 

"(1)  Smelting  the  ore  in  the  blast  furnace  Into  pig  iron  without,  however, 
running  it  into  the  moulds  which  would  form  what  are  commercially  known  as 


"(2)  In  its  molten  state  transferring  it  with  a  laddie  into  an  open  hearth  fur- 
nace, where  it  was  converted  into  steel  and  tapped  out  of  the  furnace  and  c<mi- 
veyed  into  moulds  in  the  form  of  ingots. 

"(H)  Heating  the  steel  ingot  to  the  proper  temperature  for  roUlng  when  It 
was  rolled  in  the  blooming  mill  into  rounds  or  blooms. 

*'(4)  The  rounds  or  blooms  were  then  cut  with  a  hot  saw  into  billets  of  suffi- 
cient length,  diameter,  and  weight  to  produce  the  required  shell  forging.    At 
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tldfl  point  the  French  inspectors  inspected  each  individnal  billet  to  determine 
whether  there  were  defects  in  the  steel,  such  as  piping  or  blow  holes.  After 
acceptance  of  the  billets  so  tested,  they  were  chipped  to  determine  whether  sur- 
face defects  existed.  At  this  stage  the  steel  billet,  which  was  the  material 
which  was  to  become  the  shell  forging,  is  cylindrical  in  stiape,  of  approximately 
two-thirds  of  the  outside  diameter  of  the  shell  forging  to  be  produced  and  ap- 
proximately  one-third  of  its  length. 

"(5)  The  billet  was  then  taken  to  the  forge  shop,  heated  from  two  to  three 
hours  in  a  continuous  furnace,  and  placed  in  the  container  or  die  of  a  hy- 
draulic piercing  press.  It  was  pierced  while  hot  by  a  piercing  bar  entering 
one  end  and  pushing  its  way  to  within  sufficient  distance  of  the  other  end  to 
leave  a  closed  end  or  base.  During  this  process  the  metal,  being  heated  to 
about  2,100  degrees,  is  viscous,  so  that  the  metal  Is  pushed  up  to  the  sides  of 
the  die  or  container.  The  product  of  this  process  was  a  cylindrical  forging, 
hollow,  with  one  closed  and  one  open  end. 

"(6)  The  forging  was  then  taken  to  a  horizontal  hydraulic  bench  and  drawn 
while  the  metal  was  hot,  so  as  to  increase  its  length,  and  conform  its  Inside 
and  outside  diameter  to  the  required  size  of  the  forging  ordered  by  the  Mid- 
vale  Steel  Company." 

It  will,  of  course,  be  noted  that  all  six  steps  were  progressive  ad- 
vances toward  the  chemical  constituents,  the  shape,  and  the  dimension 
required  by,  and  essential  to,  the  manufacture  of  shells  in  compliance 
with  the  contract.  And  while,  in  the  first  three  steps,  the  work  was 
of  such  a  character  that  the  product  made  thereby  could,  up  to  the 
fourth  stage,  have  been  diverted  to  general  commercial  needs,  yet,  a? 
noted,  the  work  done  in  said  three  steps  was  actually  done  with  a  view 
to  contract  needs  and  shell  requirements.  With  the  fourth  step  the 
contract  shell  inspection  of  the  French  government  began,  and  in  the 
fifth  step  the  fluid  metal  was  taken,  from  the  possibility  of  use  for  gen- 
eral commercial  purposes,  by  a  hollow  cylindrical  forging  process 
which  restricted  the  steel  to  the  field  of  use  for  shells.  By  the  sixth 
step  this  hollow  cylindrical  forging  was  drawn  to  a  length,  and  to  an 
inside  and  outside  diameter,  which  enabled  the  Midvale  Steel  Company 
to  thereafter  carry  forward  its  twenty-nine  progressive  steps,  which, 
with  the  six  of  the  Worth  Bros.  Company,  were  required  by  the  con 
tract  to  complete  the  manufactured  shell  of  the  contract.  From  this 
it  will  be  seen  the  Worth  Bros.  Company  selected  the  material  re- 
quired in  the  shell ;  it  made  the  steel  which  constituted  the  shell ;  by 
work  done  upon  said  steel,  it  segregated  it  from  the  general  field  of 
commercial  use  and  limited  it  to  use  for  shell-making.  That  some  ot* 
that  material,  when  imperfect,  was  scrapped  and  used  for  other  me- 
chanical purposes  only  tends  the  more  strongly  to  show  that  the  work 
done  by  the  Worth  Bros.  Company,  in  accordance  with  the  contract, 
was  shell  work  distinctively;  for,  even  where  it  failed  by  not  being 
up  to  contract  requirements,  it  was  so  far  removed  from  the  general 
field  of  commerce  that  it  was  sold,  not  as  an  ordinary  commercial  prod- 
uct, but  as  scrap,  and  its  subsequent  use  was  only  such  restricted  use 
for  minor  objects  as  scrap  heaps  permit.  It  would  therefore  seem  clear 
that  the  volume  of  work  done  by  the  Worth  Bros.  Company— 40  per 
cent,  of  the  cost — and  the  character  of  that  work — segregating  the 
steel  from  the  general  field  of  commercial  use  and  narrowing  it  to  shell 
use — made  its  work  such  as  was  aptly  described  by  the  act  as  being 
"manufacturing    *    *     *    shells    *     *    ♦    of  any  kind,  loaded  or 
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unloaded,  ♦  ♦  ♦  or  any  part"  of  a  shell.  Indeed,  to  say  that  when 
Worth  Bros.  Company  made  the  steel  which  constituted  the  shell,  and 
when  by  pressing  a  cavity  in  the  steel  they  made  an  outer  rim  or  shell 
which  gave  it  such  shape  as  committed  and  restricted  it  to  shell  use,  to 
say  that  Worth  Bros.  Company,  when  they  were  doing  this  abnormal 
work  and  earning  abnormal  profits  thereby,  were  making  those  profits 
neither  from  manufacturing  shells  nor  manufacturing  any  part  of  shells 
is  to  lose  sight  of  substance  and  of  the  purpose  of  Congress  in  using  the 
plain,  broad,  inclusive  words  of  this  statute.  The  statute  shows  on 
its  face  that  Cwigress  contemplated  that  cases  would  arise  where 
parts  of  the  articles  named  would,  if  not  indeed  must,  be  made  by 
joint  co-operation.  Indeed,  the  found  facts  in  this  case  show  that 
not  more  than  two  or  three  plants  in  the  whole  country  were  equipped 
to  make  a  complete  shell.  Shell-making  in  this  cotmtry  had  been 
going  on  for  the  two  preceding  years.  It  was  well  known  that  the 
shells  made  for  the  Allies  in  the  United  States  were  manufactured  by 
the  joint  work  of  different  plants.  In  the  light  of  these  facts,  it  would 
seem  that  a  construction  of  the  act  which  narrowed  its  application 
to  the  case  of  a  plant  that  did  the  entire  work  would  defeat  the  whole 
purpose  of  Congress,  which  presumably  was  to  subject  the  profits  of 
all  engaged  in  the  manufacture  of  shells  or  any  part  thereof  to  this 
excise  tax.  Such  being  the  case,  we  hold  the  tax  imposed  on  Worth 
Bros.  Company  was  justly  laid,  and  the  judgment  of  the  court  below, 
which  held  the  company  could  not  recover  the  tax  from  the  govern- 
ment, was  right,  and  should  be  affirmed. 

[5]  We  next  turn  to  the  case  of  the  Forged  Steel  Wheel  Company 
against  Lewellyn,  collector.  From  the  proofs  it  appears  the  British 
government  made  contracts  with  certain  persons  whereby  the  latter 
agreed  to  supply  it  with  high  explosive  shells  in  compliance  with  the 
specifications,  requirement,  and  inspection  of  tlie  said  government.  To 
fulfill  such  shell  contract  the  contractor  made  subcontracts  with  the 
Forged  Steel  Wheel  Company,  by  which  the  latter  agreed  to  manufac- 
ture and  furnish  to  said  contractor  rough  steel  shell  forgings  of  the 
character  provided  in  the  contract,  as  to  chemical  constituents,  tensile 
strength,  size,  shape,  etc.  To  fulfill  its  contract,  the  Forged  Steel 
Wheel  Company  either  made,  had  made,  or  bought  in  the  market  the 
grade  of  steel  required.  This  steel  was  of  a  common  commercial  type 
known  as  rounds.  These  rounds  it  nicked  and  broke  into  18-inch 
lengths,  which  it  then  heated  and  put  through  two  forging  processes, 
by  the  first  of  which  a  hole  was  pierced  from  one  end  of  the  round 
to  within  two  inches  of  the  other;  by  the  second,  the  round  was 
lengthened  by  drawing  it  through  three  successive  rings  of  a  hydraulic 
press.  The  output  of  the  Forged  Steel  Wheel  Company's  work  was 
a  hollow  steel  body  or  shell  form,  of  suitable  composition,  shape,  and 
length,  from  which  to  make,  to  the  British  government  standards,  the 
high  explosive  projectiles  contracted  for.  The  weight  of  such  shell 
forms  was  about  170  pounds.  To  make  this  shell  form  suitable  for  use 
as  a  shell,  the  contractor  to  whom  the  Forged  Steel  Wheel  Company 
then  delivered  it  was  required  to  dress,  bore,  and  machine  it  down  to 
77  pounds.    This  required  some  27  distinct  and  separate  processes. 
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Such  being  the  facts,  did  the  work  of  the  Forged  Steel  Wheel  Company 
noted  above  make  it  "a  person  manufacturing  *  *  *  shells 
*  *  *  or  any  part  of"  a  shell?  The  court  below  held  it  did  not, 
and  such  holding  constitutes  the  question  involved  in  this  case. 

In  reaching  that  conclusion  the  lower  court  construed  the  act  as 
though  it  read  "a  person  manufacturing  *  *  *  shells  *  *  * 
or  any  component,  completed,  part  of"  a  shell,  in  that  regard  saying : 

"I  am  therefore  of  opinion  that  Congress  meant  to  levy  the  tax  only  upon 
those  persons  who  were  manufacturing  and  selling  at  a  profit  the  completed 
things  specifically  designated  in  (h),  (c),  (d),  and  (e),  and  on  those  persons  wno 
were  manufacturing  and  selling  at  a  profit  any  complied  part  of  any  of 
those  designated  things.  That  one  is  not  a  manufacturer  of  a  part  imless  tne 
manufacture  of  that  part  is  carried  forward  by  him  to  the  same  point  of  com- 
pletion to  which  it  would  have  been  necessary  to  carry  it  if  he  had  been  tne 
manufacturer  of  the  completed  thing." 

The  court  was  also  influenced,  first,  by  the  fact  that,  as  stated  in  its 
opinion, 

'The  completed  shell  is  a  composite  structure,  consisting  of  six  different 
parts:  First,  the  shell  body  in  one  piece,  cylindrical  in  shape,  with  a  pointed 
head  to  increase  its  speed  in  flight  and  its  power  of  penetration.  Second,  a 
copper  driving  band  near  the  base  of  the  shell  body,  projecting  slightly  so  as  to 
engage  the  rifling  of  the  gun.  This  gives  the  shell  its  rotary  motion,  necessary 
for  precision  in  flight.  Third,  a  base  plate  inserted  into  the  bed  of  the  shell 
to  prevent  premature  discharge.  Fourth,  a  nose  bushing  of  two  parts,  one  of 
which  screws  into  the  shell  body  and  the  other  into  the  fuse.  Fifth,  the  fuse, 
either  time  or  percussion,  a  highly  complicated  piece  of  mechanism  screwed 
into  the  nose  bushing.  Sixth,  the  high  explosive  charge.  These  several  parts 
or  pieces  of  mechanism,  each  delicately  constructed,  and  designed  not  only 
individually,  but  with  reference  to  each  other,  when  assembled  together,  con- 
stitute a  high  explosive  shell." 

Starting  with  the  unquestioned  premise  that  a  completed  shell 
was  made  up  of  assembling  six  separate  and  complete  parts,  the  court 
assumed  that  the  purpose  of  Congress  was  not  to  tax  any  one  but  (a) 
the  manufacturer  of  a  completed  shell,  or  (b)  the  maker  of  a  com- 
pleted part  of  a  shell;  and  that  because  the  shell  form  the  Forged 
Steel  Wheel  Company  made  was  not  a  completed  part  of  a  shell,  that 
it  was  therefore  not  subject  to  the  excise  tax  imposed  by  the  statute. 

Now,  it  is  manifest  that,  standing  alone,  the  statute  neither  ex- 
presses nor  implies  any  warrant  or  implication  for  limiting  the  broad, 
inclusive,  generic  words  "any  part"  to  the  restricted,  specific,  quali- 
fied term  "any  completed  part."  It  follows,  therefore,  that  ground 
for  inferring  such  intent  in  the  mind  of  Congress  must  arise  from 
something  apart  from  the  language  of  the  act  itself.  Such  intent  the 
court  below  found  in  certain  decisions  of  the  federal  courts  involving 
tariflF  laws  which  exempted  from  duty  "manufactured"  articles.  And 
these  decisions,  holding  what  were  "manufactured"  articles  in  tariff 
legislation,  the  court  below  held  Congress  must  have  had  in  mind  in 
passing  this  excise  law,  saying: 

"We  must  assume  that  Congress  well  knew  the  distinction  between  a  com- 
pletely manufactured  thing,  or  part  of  a  thing,  and  a  partial  manufacture  of 
that  thing.    Many  revenue  acts  have  levied  a  tax  upon  manufactured  articles 
or  parts  thereof,  and  others  have  levied  a  tax  upon  a  partial  manufacture." 
169  CCA.— 31 
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On  the  other  hand,  in  the  Worth  Bros.  Company  Case,  decided  above, 
the  court  below  held  these  tariflf  decisions  did  not  aflfect  the  construc- 
tion of  this  statute,  saying : 

"The  rule  has  been  appUed  in  the  dassiflcation  of  articles  of  merchandise 
Imported  and  subject  to  customs  duties  or  upon  which  drawback  is  allowed. 
There  are  decisions  as  to  what  constitutes  a  manufactured  article,  what  con- 
stitutes a  part  of  a  manufactured  article,  what  constitutes  a  partially  manu- 
factured article,  what  constitutes  a  manufacture  of  certain  material,  and 
what  constitutes  a  wholly  manufactured  article,  dependent  upon  the  terms  of 
the  law  under  which  a  tax  is  laid  upon  the  article  itself,  or  under  which  a 
drawback  or  other  privilege  is  allowed.  I  cannot  perceive  that  these  cases 
have  any  bearing  upon  the  question  arising  in  this  case,  unless  the  terms  of 
the  act  imply  that  the  tax  is  to  be  Imposed  only  upon  the  business  of  manu- 
facturing to  completion  shells  or  parts  of  shells,  and  there  is  no  such  limitation 
in  its  terms.  The  clear  purpose  of  the  act  is  through  taxation  of  the  business 
or  occupation  of  manufacturing  munitions  of  war  to  reach  the  profits  of  all 
those  engaged  in  such  manufacture,  whether  engaged  In  manufacturing  to 
completion  or  engaged  in  any  part  of  such  manufacturing." 

We  are  of  opinion  the  latter  court  was  right  in  so  regarding  these 
customs  decisions,  for  when  the  objects  which  Congress  had  in  view 
in  framing  the  customs  acts  and  this  excise  law  are  considered  it 
will  be  seen  they  were  wholly  different.  In  customs  law  the  pri- 
mary object  of  Congress  in  tfieir  passage  was  to  protect  domestic 
against  foreign  labor,  and  to  effectuate  this  object,  the  customs  du- 
ties were  so  imposed  that  where  all  the  work  necessary  to  be  done 
upon  the  imported  article  to  fit  it  for  use  in  the  United  States  had 
been  done  abroad,  such  article,  or  the  part  so  completed  and  fitted 
for  use,  was  to  carry  out  that  primary  intent,  held  to  be  a  manu- 
factured article,  or  a  manufactured  part,  and  therefore  subjected  to 
the  duty.  On  the  other  hand,  if  work  upon  the  imported  article,  or 
imported  part,  before  it  was  fit  for  use,  remained  to  be  done  in  this 
country,  such  article  or  part  was  held  not  to  be  a  manufactured  ar- 
ticle within  the  scope  of  the  law,  and  therefore  not  subject  to  the 
tariff  duty.  The  necessity  of  bearing  this  primary  purpose  in  view 
in  construing  customs  acts  was  set  forth  in  Tide  Water  Oil  Co.  v. 
United  States,  171  U.  S.  216,  18  Sup.  Ct.  839,  43  L.  Ed.  139,  where 
the  Supreme  Court,  referring  to  a  customs  act,  said : 

"The  object  of  the  section  was  evidently  not  only  to  build  up  an  export 
trade,  but  to  encourage  manufactures  in  this  country,  where  such  manufac- 
tures are  intended  for  exportation,  by  granting  a  rebate  of  duties  upon  the 
raw  or  prepared  materials  imported,  and  thus  enabUng  the  manufacturer  to 
compete  in  foreign  markets  with  the  same  articles  manufactured  in  other 
countries.  In  determining  whether  the  articles  in  question  were  wholly 
manufactured  in  the  United  States,  this  object  should  be  borne  steadily  In 
mind." 

Indeed,  it  is,  on  the  one  hand,  this  presence  of  work  already  done 
which  has  fitted  an  object  for  use,  or  it  is,  on  the  other  hand,  a 
residue  of  work  necessary  to  fit  the  object  for  use,  which  brings 
the  article  within  or  without  the  description  of  the  manufactured 
article  of  the  tariff  law.  This  is  well  summarized  in  Tide  Water 
Oil  Co.  V.  United  States.  171  U.  S.  216, 18  Sup.  Ct  839,  43  Ir.  Ed.  139, 
where  ic  IS  Sdiii^ 
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'•Baw  materials  may  be,  and  often  are,  subjected  to  successive  processes  of 
manufacture,  each  one  of  which  is  complete  in  Itself,  but  several  of  which 
may  be  xequired  to  make  the  final  product  Thus,  logs  are  first  manufac- 
tured into  boards,  planks,  joists,  scantlings,  etc.,  and  then  by  entirely  different 
processes  are  fashioned  into  boxes,  furniture,  doors,  window  sashes,  trim- 
mings, and  the  thousand  and  one  articles  manufactured  wholly  or  in  part 
of  wood.  The  steel  spring  of  a  watch  is  made  ultimately  from  iron  ore,  but  by 
a  large  number  of  processes  or  transformations,  each  successive  step  in  which 
is  a  distinct  process  of  manufacture,  and  for  which  the  article  so  manufac- 
tured receives  a  different  name.  The  material  of  which  each  manufacture  is 
formed,  and  to  which  reference  is  made  in  section  3019,  is  not  necessarily  the 
original  raw  material — in  this  case  the  tree  or  log— but  the  product  of  a 
prior  manufacture;  the  finished  product  of  one  manufacture  thus  becoming 
material  of  the  next  in  rank." 


From  these  decisions  it  will  be  seen  that  these  tariff  laws  deal  with 
manufactured  articles,  from  the  standpoint  of  protecting  domestic 
labor,  and  the  imposition  of  import  duties  is  an  incident  in  effectuating 
that  main  purpose. 

But  in  the  excise  law  in  question  Congress  is  dealing  with  the  im- 
posing of  taxes  as  the  main  object,  and  with  the  work  done  as  a 
mere  incident  to  aid  in  determining  the  tax.  In  that  aspect  the  quan- 
tum of  the  work  done  is  immaterial. 

Indeed,  from  a  study  of  customs  decisions,  it  will  be  seen  that, 
from  the  basic  standpoint  of  protecting  domestic  labor,  the  imposition 
of  import  duties  is  a  mere  incident  or  means  to  effectuating  such  main 
purpose,  and  the  term  "manufactured  article"  must  therefore  be  con- 
strued and  applied  with  such  purpose  in  view.  It  follows,  therefore, 
that  in  such  case  the  quantum  of  labor  done,  or  left  to  be  done,  is  all- 
important  in  the  practical  administration  of  customs  laws.  On  the  other 
hand,  the  whole  purpose  of  excise  law  is  to  produce  revenue,  and  it  is 
the  fact  of  manufacture,  and  not  the  quantum  of  labor,  that  is  the  de- 
termining factor.  Indeed,  the  object  of  the  statute,  viz.  the  raising  of 
revenue,  may  be  reached  where  a  minimum  of  labor  is  used  in  the 
manufacturing  taxed ;  for,  as  the  net  profit  is  the  basis  of  taxation,  it 
follows  that  the  smaller  the  relative  amount  expended  in  physical 
labor  in  a  fnanufacturing  operation  the  greater  may  be  the  relative 
net  profit  which  determines  the  tax.  Moreover,  it  will  be  apparent  that 
a  manufacturing  operation  in  which  much  labor  has  been  used  may  not 
involve  any  net  profit,  while  another,  involving  much  less  labor,  may  re- 
sult in  taxable  net  profits.  It  will  therefore  be  apparent  that,  in  an  ex- 
cise tax  on  manufacturing  measured  by  net  profits,  the  crucial  question 
is  not  the  quantum  of  tihe  manufacture  measured  by  steps,  but  the 
fact  of  manufacture  resulting  in  profits.  Gauging  the  operations  of 
the  Forged  Steel  Wheel  Company  by  this  standard,  it  would  seem  clear 
that  in  doing  the  basic  shell  work  it  did  that  company  was,  in  the  broad 
and  general  sense  of  fulfilling  this  contract,  a  "person  manufacturing 
*  *  *  shells,  *  *  ♦ "  and,  by  virtue  of  the  particular  manu- 
facturing stage  it  completed  in  the  making  of  such  shells,  the  company 
fell  within  the  class  of  a  "person  manufacturing  *  *  ♦  any  part 
of  any  of  the  articles  mentioned."  Such  being  the  case,  the  excise 
tax  was  lawfully  laid  on  the  "net  profits  actually  received  or  accrued" 
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for  said  year  from  the  sale  or  disposition  of  such  articles  manufactured 
within  the  United  States.  It  follows,  therefore,  the  judgment  recov- 
ered by  it  below  was  erroneous,  and  must  be  reversed, 


(258  Fed.  544) 

LIPMAN,  WOUTB  &  CO.  T,  PHCBNIX  ASSUR.  CO.,  Limited. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  26,  1819.) 

No.  8262. 

1.  Monet  Regbivbd  ^=»1 — Gboxtnds  of  Action. 

Assumpsit  for  money  had  and  received  will  lie  in  general,  whenever 
defendant  has  received  money  which  is  the  property  of  plaintiff,  and  which 
the  defendant  is  obliged  by  natural  justice  and  equity  to  return ;  it  being 
unnecessary  that  there  be  an  actual  contractual  relation. 

2.  Payment  ^=»82(1)— Recovery — Voluntabt  Payments. 

One  cannot  recover  money  voluntarily  paid  with  full  knowledge  of  aU 
the  facts,  although  no  obligation  existed:  but  money  may  be  recovered 
where  paid  under  circumstances  of  fraud,  misrepresentation,  and  threats 
amounting  to  duress,  which  prevents  the  free  exercise  of  the  wiU,  or 
where  it  is  paid  on  a  wrongful  demand  to  save  the  party  paying  from  some 
great  or  irreparable  mischief  or  damage,  from  which  he  could  not  otner- 
wise  be  saved. 
8.  Payment  ^=»89(3) — Recovery — Complaint — Sufficiency. 

Complaint  seeking  to  recover  from  an  insurance  company  an  amount 
which  the  ine:!^>erlenced  ofKcers  of  plaintiff  corporation  repaid  to  the  com- 
pany, when  they  were  threatened  by  a  conunittee  of  the  leading  insurers 
with  pubUcation  of  charges  that  the  insurance  money  had  been  fraudu- 
lently obtained,  etc.,  heJ4  to  state  a  cause  of  action. 
4.  Limitation  of  Actions  ^=s>28(1) — Running  of  Statute — ^What  Statute 
Governs. 

An  action  to  recover  from  an  insurance  company  moneys  repaid  to  it 
by  plaintiff,  because  of  threats  of  a  committee  of  leading  Insurers  that 
they  would  publish  charges  that  the  money  had  been  fraudulently  ob- 
tained, falls  within  the  six-year  period  of  limitation  established  by  L.  O. 
L.  f  6,  for  actions  upon  contracts  or  liability  express  or  implied,  and  not 
within  the  two-year  period  prescribed  by  section  8  for  injuries  not  arising 
on  contract. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon ;  Robert  S.  Bean,  Ju<^. 

Action  by  Lipman,  Wolfe  &  Co.,  a  corporation,  against  the  Phoenix 
Assurance  Company,  Limited.  From  a  judgment  dismissing  the  com- 
plaint, plaintiflf  brings  error.    Reversed  and  remanded. 

The  plaintiff  in  error  alleged  in  its  complaint  that  it  was  engaged  in  busi- 
ness conducting  a  department  store  at  Portland,  Or.,  and  that  on  March  3, 
1903,  it  suffered  loss  from  a  fire  in  adjacent  premises,  and  upon  the  adju^- 
ment  of  the  loss  the  defendant  in  error  paid  to  the  plaintiff  in  error  on  its 
insurance  policy  on  the  stock  of  merchandise  the  sum  of  $5,117.09 ;  that  there- 
after, on  March  24, 1910,  owing  to  threats  made  by  a  committee  known  as  the 
GaUegos  (Committee,  acting  on  behalf  of  the  defendant  in  error  and  some  40 
other  insurance  companies,  to  publish  charges  that  said  insurance  money  had 
been  fraudulently  obtained,  that  there  was  no  real  or  actual  injury  to  said 
stock  of  merchandise,  that  the  plaintiffs  in  error  dishonestly  and  fraudulently 
procured  an  adjustment  and  appraisal  of  loss  when  there  was  no  loss,  and 
other  similar  charges  and  threats  of  suit  to  recover  said  money  and  to  pubUsh 

^=s>For  other  cases  see  same  topic  A  KBT-NUMBER  in  aU  Kej-Nombered  Diseets  4  Indexes 
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to  the  world  the  alleged  fraudulent  acts  of  the  plaintifP  in  error,  and  hy  the 
concerted  action  of  all  said  insurance  companies  to  expose  to  public  oppro- 
brium the  officers  of  the  plaintiff  in  error,  the  latter,  in  order  to  save  its  credit 
and  the  good  name  of  the  former  owners  of  the  business  and  its  own,  and  to 
avoid  the  threatened  injury  to  its  future  prosperity  and  success,  was  inducea 
and  compelled  to  r^ay  to  the  defendant  in  error  the  said  sum  of  money  so 
received  in  adjustment  of  said  loss ;  that  all  of  said  charges  so  made  against 
the  plaintiff  in  error  and  its  officers  were  false  and  fraudulent;  that  to  fur- 
ther oppress  the  plaintiff  in  error,  and  compel  it  to  comply  with  said  demands, 
the  Gallegos  Ck>mmittee  unjustly  and  without  cause,  and  with  intent  to  impair 
the  insurance  and  financial  credit  of  plaintiff  in  error,  caused  to  be  canceleo 
policies  of  insurance  on  the  property  of  the  plaintiff  in  error  amounting  to 
more  than  3100,000;  that  the  business  of  the  plaintiff  in  error  was  founded 
in  1880  by  Solomon  lipman  and  Adolphe  Wolfe ;  that  on  July  7,  1909,  Solomon 
liipman  died,  leaving  surviving  him  his  widow  and  two  sons,  W.  F.  and  I.  N. 
Lipman,  both  young,  who  succeeded  to  his  interest  in  the  corporation;  that, 
at  the  time  when  the  defendant  in  error  obtained  from  the  plaintiff  in  error 
the  money  which  is  sued  for,  Adolphe  Wolfe  was  absent  from  the  state,  caring 
for  his  sick  wife;  that  W.  F.  and  I.  N.  Lipman  were  in  a  state  of  nervous 
tension  for  the  success  of  the  business  left  them  by  their  father;  that  all 
executive  matters  in  said  business  had  theretofore  been  handled  by  their 
father  and  Adolphe  Wolfe,  and  that  their  business  Judgment  was  palsied,  their 
sense  of  business  proportion  paralyzed,  and  their  faculties  for  caring  for  the 
interests  of  the  plaintiff  in  error  were  entirely  overpowered,  and  they  were 
then  arranging  for  the  construction  of  a  large  ten-story  department  store  build- 
ing, all  of  which  circumstances  were  taken  advantage  of  by  the  said  Gallegos 
Ck>mmittee,  at  a  time  when  the  said  W.  F.  and  I.  N.  Lipman  were  mentally 
confused  and  incapable  of  getting  any  full  comprehension  of  the  circumstances 
and  deprived  of  free  and  voluntary  will  in  the  matter ;  that  the  defendant  in 
error,  in  so  obtaining  said  money  by  duress  and  threats,  acted  through  the 
Gallegos  Committee,  which  represented,  not  only  the  defendant  in  error,  but 
numerous  other  insurance  companies  which  had  policies  of  insurance,  and 
which  likewise  paid  the  plaintiff  in  error  losses  for  the  injuries  resulting  from 
the  fire ;  that  in  the  year  1910,  in  another  suit  pending  in  a  state  court  of  the 
state  of  Oregon,  the  said  false,  untrue,  and  unfounded  allegations  against  the 
plaintiff  in  error  were  made  public.  And  the  complaint  alleged  that  the  de- 
fendant in  error  is  indebted  to  the  plaintiff  In  error  in  the  said  sum  of  $5,- 
117.69,  as  for  money  had  and  received,  and  Judgment  was  demanded  for  said 
sum  and  interest  thereon  from  the  date  of  the  payment  thereof.  A  demurrer 
was  interposed  to  the  complaint  on  the  grounds  (1)  that  it  does  not  contain 
facts  sufficient  to  constitute  a  cause  of  action ;  (2)  that  the  action  was  not 
commenced  within  the  time  limited  by  the  Code  of  the  state  of  Oregon ;  and 
<3)  that  the  plaintiff  had  been  guilty  of  laches  in  commencing  the  action.  The 
demurrer  was  sustained  on  the  second  ground,  the  court  ruling  that  the  action 
was  barred  by  section  8,  Lord's  Oregon  Laws.  To  review  the  Judgment  there- 
upon entered,  dismissing  the  complaint,  the  cause  is  brought  before  us  by 
writ  of  error. 

William  C.  Bristol,  of  Portland,  Or.  (F.  E.  Grigsby  and  Ernest  W. 
Hardy,  both  of  Portland,  Or.,  of  counsel),  for  plaintiflF  in  error. 
W.  F.  Magill,  of  Portland,  Or.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  first  question  which  arises  is  whether  the  complaint  states  a  cause 
of  action.  In  Gary  v.  Curtis,  3  How.  236,  247  (11  L.  Ed.  576),  the 
court  said: 

*'The  action  of  assumpsit  for  money  had  and  received,  it  is  said  by  Lord 
Mansfield,  Burr,  1012,  Moses  y.  MacFarlen,  will  lie  in  general  whenever  the 
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defendant  has  received  money  which  is  the  property  of  the  plaintiff,  and  which 
the  defendant  is  obliged  by  the  ties  of  natural  Justice  and  e^ty  to  refund. 
And  by  Buller,  Justice,  in  Stratton  v.  Rastall,  2  T.  R.  370,  'that  this  action 
has  been  of  late  years  extended  on  the  principle  of  its  being  considered  like  a 
bill  in  equity,  and  therefore,  in  order  to  recover  money  in  this  form  of  action, 
the  party  must  show  that  he  has  equity  and  conscience  on  his  side,  and 
oould  recover  In  a  court  of  equity.'  These  are  the  general  grounds  of  the 
action  as  given  from  high  authority." 

In  Either  v.  Packard,  115  Me.  306,  312,  98  Atl.  929,  932,  the  court 
said: 

"It  is  elementary  law  that,  when  one  person  has  in  his  possession  money 
which  in  equity  and  good  conscience  belongs  to  another,  the  law  will  create 
an  implied  promise  upon  the  part  of  such  person  to  pay  the  same  to  him  to 
whom  it  belongs,  and  in  such  cases  an  action  for  money  had  and  received 
may  be  maintained.  This  form  of  action  is  comprehensive  in  its  reach  and 
scope,  and  though  the  form  of  proceeding  is  in  law  it  is  equitable  in  spirit  and 
purpose  and  the  substantial  justice  which  it  promotes  renders  it  favored  by 
the  courts.  It  lies  for  money  paid  under  protest,  or  obtained  through  fraud, 
duress,  extortion,  imposition,  or  any  other  taking  of  undue  advantage  of  the 
plaintllT*s  situation,  or  otherwise  involuntarily  and  wrongfully  paid.  Where 
the  defendant  is  proved  to  have  in  his  hands  the  money  of  the  plaintiff 
which,  ex  aequo  et  bono,  he  ought  to  refund,  the  law  conclusively  presumes 
that  he  has  promised  to  do  so" — citing  Mayo  v.  Purington,  113  Me.  452,  455, 
94  Atl.  935. 

To  the  same  effect  are  Gaines  v.  Miller,  111  U.  S.  395,  4  Sup.  Ct 
426,  28  L.  Ed.  466;  Taylor  v.  Currey,  192  111.  App.  502;  Early  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  167  Mo.  App.  252,  149  S.  W.  1170; 
Cullen  V.  Sea  Board  Air  Line,  63  Fla.  122,  58  South.  182;  Knight 
V.  Forbes,  19  Ga.  App.  320,  91  S.  E.  445,  in  which  the  court  said 
that  such  an  action  needs  for  its  support  no  actual  contractual  re- 
lation, for  the  law  will  imply  a  quasi  contractual  relation  to  uphold  it 
whenever  the  circumstances  so  require. 

[2,  3]  One  cannot  recover  money  voluntarily  paid  with  a  full  knowl- 
edge of  all  the  facts,  although  no  obligation  to  pay  existed,  but  money 
may  be  recovered  where  paid  under  circumstances  of  fraud,  mis- 
representation, and  threats  amounting  to  a  duress  which  prevents  the 
free  exercise  of  the  will,  or  where  it  is  paid  on  a  wrongful  demand, 
to  save  the  party  paying  from  some  great  or  irreparable  mischief  or 
damage  from  which  he  could  not  otherwise  be  saved,  and  while 
money  paid  under  apprehension,  or  induced  by  threats  of  suits  or  ac- 
tions, is  not  in  general  paid  under  such  duress  as  to  make  the  payment 
compulsory,  such  threats  may,  in  connection  with  other  circumstances, 
such  as  the  inexperience  of  the  person  threatened,  or  the  peril  to 
which  his  business  is  exposed,  if  the  threats  are  carried  out,  con- 
stitute such  duress  that  money  paid  under  the  influence  thereof  may 
be  recovered  as  for  money  had  and  received.  Carew  v.  Rutherford, 
106  Mass.  1,  8  Am.  Rep.  287;  Lehigh  Coal  &  Nav.  Co.  v.  Brown, 
100  Pa.  338;  Guetzkow  Bros.  Co.  v.  Breese,  96  Wis.  591,  72  N. 
W.  45,  65  Am.  St.  Rep.  83;  Vyne  v.  Glenn,  41  Mich.  112,  1  N.  W. 
997;  Baldwin  v.  Hutchison,  8  Ind.  App.  454,  35  N.  E.  711;  Brown 
V.  Worthington,  162  Mo.  App.  508,  142  S.  W.  1082 ;  Rees  v.  Schmits, 
164  111.  App.  251;  Sartwell  v.  Horton,  28  Vt  370;  Parmentier  v. 
Pater,  13  Or.  121,  9  Pac.  59. 
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Here  the  complaint  alleges  the  inexperience  of  the  officers  of  the 
plaintiff,  their  mental  disturbance  in  view  of  the  threats  and  fraud- 
ulent representations,  the  large  pecuniary  interest  involved  in  their 
business,  and  the  powerful  combination  arrayed  against  them,  rep- 
resented by  the  GaUegos  Committee,  acting  for  and  on  behalf  of  more 
than  40  insurance  companies,  practically  the  whole  insurance  world, 
with  power  to  destroy  the  credit  of  the  plaintiff  in  error,  and  to 
prevent  it  from  obtaining  insurance  upon  its  property.  The  com- 
bination against  the  plaintiff  in  error  which  is  set  forth  in  the  com- 
plaint is  not  unlike  that  which  was  condemned  in  Carew  v.  Ruther- 
ford, supra,  and  we  think  the  facts  alleged  are  sufficient  to  constitute 
a  cause  of  action  for  money  had  and  received. 

[4]  The  second  question  here  is  which  of  the  two  following  pro- 
visions of  the  statute  of  limitations  of  Oregon  applies  to  the  cause 
of  action, 

"Sec.  6.  Within  six  years:  An  action  upon  a  contract  or  Uabllity  express  or 
ImpUed    •    ♦    ♦" 

"Sec.  8.  Within  two  years :  An  action  for  assault,  battery,  false  imprison- 
ment, for  criminal  conversation,  or  for  any  injury  to  the  person  or  rights  of 
another,  not  arising  on  contract,  and  not  herein  especiaUy  enumerated." 

The  action  for  money  had  and  received  has  always  been  regarded  as 
an  action  in  assumpsit,  based  upon  a  promise  to  repay  which  the  law 
implies,  where  one  has  possession  of  money  which  in  equity  and 
good  conscience  belongs  to  another.  "Having  money  that  rightfully 
belongs  to  another,  creates  a  debt;  and  whenever  a  debt  exists  with- 
out any  express  promise  to  pay,  the  law  implies  a  promise,  and  the 
action  always  sounds  in  contract."  B)rxbie  v.  Wood,  24  N.  Y.  607, 
610.  In  that  case  it  was  held,  that  where  one  person  fraudulently 
procures  money  of  another,  the  law  will  imply  a  promise  to  repay  it, 
and  the  injured  party  need  not  sue  in  tort,  but  may  sue  in  assumpsit 
for  money  had  and  received.  In  Brewer  v.  Dyer,  7  Cush.  (Mass.) 
337,  340,  the  court  said : 

•The  law,  operating  on  the  act  of  the  parties,  creates  the  duty,  establishes 
the  privity,  and  implies  the  promise  and  obligation,  on  which  the  action  is 
founded." 

That  there  is  in  such  a  case  an  implied  promise  to  pay  is  gener- 
ally recognized  in  the  authorities,  and  it  is  so  held  in  the  state  of 
Oregon.  First  National  Bank  v.  Hovey,  34  Or.  162,  55  Pac.  535; 
Hornefius  v.  Wilkinson,  51  Or.  45,  93  Pac.  474.  In  1  Wood  on 
Limitations  (4th  Ed.)*  page  95,  it  is  said : 

'^Without  multiplying  instances,  generally  assumpsit  lies  for  the  breach  of 
any  simple  contract,  and  In  all  cases  where  a  contract  or  promise  exists  by 
express  act  of  the  parties,  or  where  the  circumstances  are  such  that  the  law 
wUl  imply  a  promise ;  and  it  may  be  said  that  under  this  head  a  recovery  may 
be  had  for  tortious  acts  properly  embraced  under  the  head  of  actions  ex  deUcto 
in  all  those  cases  where,  from  the  circumstances  of  the  case,  the  law  will  im- 
ply a  promise  on  the  part  of  the  wrongdoer  to  reimburse  the  party  injured  by 
his  act." 
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Page  96: 

"In  cases  where  a  tort  may  be  waived,  and  assumpsit  brought  tberefbr,  the 
latter  action  will  Ue,  even  though  an  action  for  the  tort  Is  barred  by  the  stat- 
ute." 

Among  the  cases  cited  are  Ivey's  Adm'r  v.  Owens,  28  Ala.  641 ;  Lamb 
V.  Clark,  5  Pick.  (Mass.)  193;  Kirkman  v.  Philips'  Heirs,  7  Heisk. 
(Tenn.)  222;  Miller  v.  Miller,  7  Pick.  (Mass.)  133,' 19  Am.  Dec 
264;  Whitaker  v.  Poston,  120  Tenn.  207,  110  S.  W.  1019;  Fan- 
son  V.  Linsley,  20  Kan.  235 ;  Norden  v.  Jones,  33  Wis.  600,  14  Am. 
Rep.  782. 

We  may  assimie  that  the  statute  of  limitations  of  Oregon  was 
framed  with  a  view  to  existing  recognized  forms  of  actions,  and  that 
when  a  limitation  of  six  years  was  placed  upon  the  commencement 
of  actions  "on  a  contract  or  liability  express  or  implied,"  it  was  in- 
tended to  apply  the  same  to  all  actions  in  assumpsit  including  that  for 
money  had  and  i:eceived.  Such  seems  to  have  been  the  construction 
placed  upon  similar  statutes  of  limitation  in  other  states.  In  Trower 
V.  City  and  County  of  San  Francisco,  157  Cal.  762,  109  Pac.  617,  the 
court  said: 

"The  action  Is  one  to  recover  moneys  imjustly  exacted  and  retained  by  de- 
fendant. It  is  assumpsit  for  money  had  and  received,  and  therefore  an  action 
'upon  a  contract,  obligation  or  liability  not  founded  upon  an  Instrument  in 
writing.'  '* 

In  Kentucky  it  was  held  that  an  action  for  money  had  and  received 
was  governed  by  the  statute  of  limitations  applicable  to  cases  "arising 
on  a  contract  express  or  implied."  Clark  v.  Logan  County,  138  Ky. 
676,  128  S.  W.  1079.  In  Missouri,  the  statute  barred  after  five  years 
all  actions  on  "contracts,  obligations  or  liabilities,  express  or  implied." 
It  was  held  that  the  action  for  money  had  and  received  was  gov- 
erned thereby.  Garrett  v.  Conklin,  52  Mo.  App.  654.  In  Leather 
Manuf.  Bank  v.  Merchants'  Bank,  128  U.  S.  26,  9  Sup.  Ct.  3,  32 
L.  Ed.  342,  the  action  was  brought  to  recover  money  paid  on  a 
forged  check.  The  court  held  that  under  the  New  York  statute  the 
action  was  one  on  a  "contract,  obligation  or  liability,  express  or  im- 
plied." The  action  in  the  present  case,  having  been  commenced  within 
six  years,  we  think  the  cause  of  action  was  not  barred. 

The  judgment  is  reversed,  and  the  cause  is  remanded  to  the  court 
below  for  further  proceedings. 
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THE  DANIEL  McALLISTEB. 

(drcnlt  Court  of  Appeals,  Second  Circuit    April  16,  1919.) 

Nos.  134,  135. 

1.  Collision  ^s»71(2) — ^Tow  Leaving  Slip— Negligbnt  Towaoe. 

A  tug,  which  negligently  attempted  to  take  a  coal  barge  out  of  a  slip 
in  East  River  on  a  strong  flood  tide  on  a  hawser  Instead  of  alongside, 
held  solely  in  fiiult  for  a  collision  between  her  and  vessels  lying  at  the 
end  of  the  pier  and  resulting  collisions  between  such  vessels,  which  were 
broken  froih  their  moorings,  and  others. 

2.  Collision  ^s»71(3) — Contbibxttobt  Fat7I/i>— yssEnxs  Trora  at  End  of 

PlEB. 

The  fact  that  barges  were  tied  up  at  the  end  of  a  pier  in  violation  of 
the  statute  held  not  a  contributory  cause  of  a  collision  between  them  and 
a  barge  being  towed  from  an  adjoining  slip,  where  there  was  ample  room 
for  the  tow  to  pass  safely  if  properly  navigated. 

8.  Neglioesnob  ^s»62(1) — ^Pboximatb  Cause  or  Injitbt— Intervening  Act. 
If  there  is  an  unbroken  connection  between  the  act  and  the  injury,  the 
act  causes  the  injury,  and  an  intervening  act  is  not  the  proximate  cause 
of  the  injury  unless  it  is  efl^ient  to  break  the  causal  connection. 

Appeals  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Suits  in  admiralty  for  collision  by  John  D.  Lohman  against  the 
steamtug  Daniel  McAllister  with  others  impleaded,  and  ty  Charles 
H.  Castle  against  the  steamtug  Daniel  McAllister  and  others.  De- 
cree for  libelants,  and  McAllister  Bros.,  claimants,  appeal.    Affirmed. 

Hyland  &  Zabriskie,  of  New  York  City  (Nelson  Zabriskie,  of  New 
York  City,  of  counsel),  for  appellants. 

Foley  &  Martin,  of  New  York  City  (James  A.  Martin  and  George 
V.  A.  McCloskey,  both  of  New  York  City,  of  counsel),  for  appellee 
Lohman. 

Macklin,  Brown  &  Purdy,  of  New  York  City  (William  F.  Purdy,  of 
New  York  City,  of  counsel),  for  appellee  The  Kaaterskill  No.  2. 

Harrington,  Bigham  &  Englar,  of  New  York  City  (George  E.  Har- 
g^ve  and  T.  Catesby  Jones,  both  of  New  York  City,  of  counsel),  for 
appellees  Clajrton  and  New  York  Cent  R.  Co. 

Charles  M.  Sheafe,  Jr.,  of  New  York  City,  for  appellee  New  York, 
N.  H.  &  H.  R.  Co. 

Herbert  Green,  of  New  York  City,  for  appellee  Erie  R.  Co. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

MANTON,  Circuit  Judge.  [1]  On  February  1,  1916,  at  about  4 
p.  m.,  the  steamtug  Daniel  McAllister  undertook  to  shift  the  coal 
barge  Ruth  C.  I/)hman  from  the  slip  between  piers  31  and  32,  East 
River,  intending  to  get  her  a  berth  on  the  northerly  side  of  Pier  32. 
Here,  she  was  to  discharge  her  cargo  of  coal,  nearly  500  ton.  The 
barge  was  Ijang,  stem  out,  on  the  northerly  side  of  Pier  31,  about 
halfway  up  the  slip,  at  the  bulkhead.  After  making  fast  on  a  bridle 
hawser  some  50  to  75  feet  in  length,  the  tug  towed  the  barge,  stern 
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first  The  weather  was  fair  and  clear  and  with  little  wind.  There 
was  a  strong  flood  tide.  Before  making  fast,  the  captain  of  the 
McAllister  expressed  doubt,  to  an  oflicer  of  the  coal  company  near 
by,  whether  it  was  safe  to  take  the  barge  out  of  the  slip  in  view  of 
the  tide.  He,  however,  proceeded  to  do  so  in  the  manner  described. 
The  barge  was  about  97.4  feet  in  length  and  21  feet  in  width.  The 
McAllister  was  about  24  feet  wide.  The  space  between  the  southerly 
end  of  the  rack  and  the  northerly  corner  of  Pier  31  was  about  106 
feet,  and  this,  with  the  exercise  of  care  in  navigation,  particularly  if 
the  barge  was  tied  alongside,  would  permit  proper  control  of  the 
movements  and  insure  a  safe  passage.  The  tugboat  went  straight  out, 
instead  of  pulling  down  against  the  tide.  This  made  her  tow  shear 
toward  some  covered  barges  which  were  moored  at  the  end  of  Pier  32. 
The  McAllister  did  not  head  into  the  tide  as  soon  as  she  should  have 
done  in  order  to  offset  it,  and,  when  she  attempted  it,  she  did  not  have 
power  enough  to  overcome  the  tide.  The  tide  struck  the  Lohman  as 
soon  as  she  passed  beyond  the  pier  end,  and,  when  she  was  about  one- 
third  part  of  the  slip,  her  stern  swung  upstream  coming  in  collision 
with  the  barge  Clayton.  At  the  end  of  Pier  32  and  nearest  to  the  pier, 
in  the  order  named,  were  the  Erie  barge  No.  223,  Lehigh  Valley 
barge  No.  27,  the  Clayton,  and  the  Kaaterskill.  They  were  overlap- 
ping both  the  pier  end  and  the  rack,  having  been  shifted  some  15  feet 
by  the  lighter  Graylock  from  a  position  right  at  the  end  of  Pier  32, 
to  a  position  in  which  they  overlapped  the  rack  so  that  they  were  50 
feet  north  of  its  slanting  wing.  The  collision  was  of  sufficient  force 
to  cause  damage  to  the  Clayton  and  drive  the  four  barges  adrift. 

The  flotilla  in  turn  struck  three  or  four  barges  at  the  end  of  Pier 
33,  breaking  their  fasts.  The  drifting  flotilla  carried  away  other  boats  • 
at  Pier  36.  Alarms  were  blown  by  the  McAllister,  and  the  transfer 
tug  No.  9  and  transfer  tug  No.  7  of  the  New  York,  New  Haven  & 
Hartford  Railroad  Company,  which  were  lying  at  Piers  38  and  40, 
came  to  the  rescue.  The  No.  7  picked  up  some  drifting  boats.  The 
No.  9  undertook  to  land  the  rest  of  the  flotilla,  and,  while  so  doing, 
one  of  the  flotilla  struck  the  Haines  then  lying  at  Pier  41.  The  Haines 
was  damaged  and  is  the  subject  of  a  companion  suit  to  be  considered 
hereafter  in  this  opinion.  While  this  drifting  took  place,  the  Lohman 
was  fast  to  the  McAllister  by  the  starboard  line,  as  the  line  of  the 
barge's  port  line  parted  shortly  before  the  boats  came  to  Pier  41.  The 
Clayton  struck  and  damaged  the  Haines  which  was  lying  outside  of 
the  end  of  the  car  float  on  the  northerly  side  of  Pier  41 ;  the  transfer 
No.  7  assisted  the  McAllister  in  towing  the  Lohman  to  Pier  32  for  the 
reason,  as  stated  by  the  McAllister's  captain,  she  was  not  strong 
enough.  In  landing  her  tow  at  this,  her  original  destination,  the  Mc- 
Allister broke  another  part  of  theLohman's  rail  by  a  collision  with  the 
stem  of  the  covered  barge.  It  was  while  the  No.  9  was  getting  these 
boats  in  shore  that  the  Cla)rton  came  in  contact  with  the  side  of  the 
Haines  and  the  Lohman  got  under  the  bow  of  the  Kaaterskill  or  the 
Clayton.  There  are  divergent  views  as  to  which  boat  actually  struck 
the  Haines,  but  this  is  not  important.  It  was  while  in  this  position 
that  the  McAllister  swung  alongside  the  Lohman  and  attempted  to 
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push  her  ashore  against  the  southeasterly  comer  of  Pier  41  and 
across  the  forward  comer  of  the  Haines  which,  at  that  time,  was 
partly  down  across  the  end  of  Pier  41.  It  is  claimed,  however,  that 
the  transfer  No.  9,  which  was  assisting  in  this  maneuver  and  trying 
to  avoid  the  drifting  of  the  boats,  was  negligent  in  the  manner  in 
which  she  attempted  to  land  the  boats,  allowing  them  to  bump  against 
the  side  of  the  Haines.  The  McAllister  interpleaded  the  Lehigh  Val- 
ley barge  No.  27,  the  Erie  barge  No.  223,  the  New  York  Central  barge 
Clayton,  and  the  barge  Kaaterskill  No.  2.  The  Kaaterskill  No.  2 
denies  any  responsibility  on  her  own  part  and  alleges  the  fault  to 
be  that  of  the  McAllister  or  the  New  York  Central,  which  was  the 
charterer  of  the  barge  Kaaterskill  at  the  time  and  had  moored  her  at 
the  place  named  by  one  of  its  own  tugs.  The  New  York  Central,  on 
the  other  hand,  denies  that  it  was  in  charge  of  the  barge  Kaaterskill 
No.  2,  and  denies  that  it  was  at  fault  for  the  collision  because  of  the 
presence  of  either  the  Kaaterskill  No.  2  or  the  Clayton  at  the  time  of 
the  disaster.  The  Erie  Railroad  denies  fault,  and  alleges  that  the  four 
boats  off  the  end  of  the  pier  had  but  shortly  been  in  that  position, 
having  been  placed  there  by  the  Graylock.  The  McAllister  denies 
fault  on  its  part  and  contends  that  the  collision  was  caused  by  the 
position  of  the  barges  at  the  end  of  the  pier  which,  it  says,  was  in 
violation  of  section  879  of  the  City  Charter  (Uws  N.  Y.  1901,  c. 
466).  This  statute  forbids  boats  lying  across  pier  ends  in  the  North 
and  East  Rivers  "except  at  their  own  risk  of  injury  from  vessels  en- 
tering or  leaving  any  adjacent  dock  or  pier."  It  is  a  fault  under  the 
maritime  law,  irrespective  of  the  section  of  the  charter,  to  unneces- 
sarily interfere  with  vessels  entering  or  leaving  slips.  Westemland 
XD.  C.)  24  Fed.  703. 

[2]  Responsibility  for  damage  by  barges  thus  found  at  the  end  of 
piers  depends  upon  circumstances,  but  its  distance  in  or  out,  as  gov- 
erned by  the  boats  lying  between  it  and  the  end  of  the  pier,  cannot 
determine  liability.  To  be  sure,  each  boat,  beginning  with  the  one  on 
the  outside,  is  responsible  for  the  remaining  ones  moored  off  the  pier 
end  to  the  extent  as  the  position  in  which  it  is  moored  violates  the  sec- 
tion of  the  charter.  The  Lohman  struck  the  Clayton,  the  third  boat 
out,  and  therefore  the  two  inner  boats,  the  Lehigh  Valley  barge  No. 
27  and  the  Erie  barge  No.  223,  were  not  in  such  a  position  as  to  inter- 
fere with  the  movements  of  the  Lohman  in  attempting  to  come  out 
of  the  slip.  They  should  therefore  not  be  held  at  fault.  Their  pres- 
ence simply  made  part  of  the  physical  situation  which  required  the 
mooring  of  the  Clayton  and  the  Kaaterskill  in  a  position  further  out 
at  the  pier's  end.  But  the  position  of  the  Clayton  and  the  Kaaterskill 
was  not  the  proximate  or  producing  cause  of  the  collision.  It  suffi- 
ciently appears  that  the  McAllister  was  negligent  in  attempting  to 
leave  the  slip  in  a  flood  tide,  having  the  barge  made  fast  on  a  bridle 
hawser  instead  of  alongside.  The  captain  of  the  McAllister  knew,  or 
should  have  known,  that  he  could  not  successfully  buck  the  tide  with 
the  Lohman.  He  says  he  intended  merely  to  drop  back  so  as  to  drop 
her  in  at  the  pier  to  which  she  was  destined.  He  thought  he  would 
swing  clear  of  the  barges  that  he  knew  were  lying  off  the  end  of 
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Pier  32.  He  must  be  condemned  for  attempting  to  undertake  a  ma- 
neuver, such  as  this,  in  too  small  a  space  and  in  failing  to  prepare  to 
meet  the  force  of  the  tide  and  direct  his  navigation  accordingly. 

As  was  to  be  expected,  the  Lohman  and  the  McAllister  drifted  back 
immediately  as  they  rounded  Pier  31  and  thus  diminished  the  space  in 
which  the  Lohman  could  swing  out  into  the  river,  even  though  the 
space  was  wide  enough  to  allow  her  to  make  the  turn  if  the  tide  had 
less  force.  Such  a  collision  as  this  record  discloses,  indicates  an  ab- 
sence of  good  seamanship  and  due  performance  by  the  tug  of  its  duty 
to  the  tow.  Such  a  result  may  be  a  safe  criterion  by  which  to  judge 
of  the  character  of  the  act  which  caused  it.  Steamer  Webb,  81  U.  S. 
(14  Wall.)  406,  20  L.  Ed.  774.  To  make  the  attempt  when  the  cap- 
tain knew  he  had  not  sufficient  power  to  keep  or  regain  control  of  his 
tow  is,  of  itself,  a  fault,  for  the  tug  impliedly  represents  herself  as 
having  sufficient  power  for  the  services  she  undertakes.  Chas.  B. 
Sandford,  204  Fed.  77,  V22  C.  C.  A.  391.  If  the  tide  was  too  strong, 
the  McAllister  should  have  waited  for  a  slack  water.  The  Margaret, 
94  U.  S.  494,  24  L.  Ed.  146;  The  Potomac  (D.  C.)  147  Fed.  293. 

The  fact  that  the  Clayton  and  the  Kaaterskill  were  in  a  position 
which,  to  some  extent,  may  have  interfered  with  the  carrying  out  of 
the  maneuver  attempted  by  the  McAllister  and  reduced  the  room  ta 
navigate  as  intended,  cannot  fix  liability  upon  either  boat.  The  occur- 
rence was  in  the  daytime.  The  tide  was  known ;  the  danger  was  ob- 
served by  the  captain  of  the  McAllister.  There  was  no  sudden  emer- 
gency, such  as  a  storm  or  other  vessels  navigating  to  reduce  the  space. 
The  presence  of  the  barges  at  the  pier's  end  did  not  give  the  McAllister 
the  right  to  dispense  with  care.  The  Cincinnati  (D.  C.)  95  Fed.  304. 
It  has  been  recently  decreed  by  this  court  that  a  vessel  is  not  abso-. 
lutely  prevented  from  lyin^^  at  the  pier  end  and  therefore  prevented 
from  recovering  from  manifest  tort-feasors,  and,  further,  that  a  vio- 
lation of  the  statute  is  sufficient  evidence  and  sufficient  reason  for 
imputed  fault  to  tfie  violator,  and  the  consequence  of  such  violation 
is  that  the  violator  cannot  recover  for  injuries  inflicted  by  vessels 
entering  or  leaving  any  adjacent  pier.  The  New  York  Central  No. 
IH  257  Fed.  405,  168  C.  C.  A.  445,  decided  Feb.,  1919.  There  Judge 
Hough  said : 

'*A  departure  therefrom  [the  statute],  Uke  a  departure  from  any  other  legal 
rule,  is  evidence  of  negUgence  and  casts  on  the  violator  the  burden  of  show- 
ing affirmatively  that  the  violation  did  not  contribute  to  the  injury  giving 
rise  to  suit.  Undoubtedly,  such  violation  ♦  ♦  ♦  can  be  invoked  cmly  by 
vessels  of  the  class  enumerated  in  the  statute,  viz.,  those  'entering  or  lear- 
ing"  a  slip  adjacent  to  the  pier  end  at  which  the  oflTender  lies;  and  even  a 
violation  of  rule  does  not  give  any  one  the  right  to  disp^ise  with  care,  and 
treat  a  vessel  wrongfully,  at  the  pier  end  as  an  outlaw." 

We  think  that  the  presence  of  the  barges  at  the  end  of  the  piers 
was  not  a  contributory  cause  of  the  coUision,  and  that  the  proximate 
and  producing  cause  was  the  negligent  navigation  of  the  McAllister, 
and  she  is  held  solely  at  fault  for  the  damage  done  the  Lohman  by 
reason  of  this  collision.  We  therefore  conclude  that  the  McAllister 
was  to  blame  for  the  collision  and  causing  the  barges  to  go  adrift. 

[3]  In  the  second  action  in  which  the  owner  of  the  Haines  seeks- 
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to  recover  for  damages  done  to  that  vessel,  we  are  of  the  opinion  that 
the  McAllister  is  solely  at  fault.  Transfer  No.  9  came  to  the  rescue 
and  was  unable  to  avoid  the  collision  with  the  Haines  because  of 
the  drift  of  the  tide.  The  damage  was  done  by  the  boat  striking  the 
Haines'  port  side  and  driving  her  starboard  side  against  a  car  float. 
Whether  that  boat  was  the  £ohman  or  the  Elaaterskill  is  in  dispute. 
The  Haines  was  damaged  by  this  flotilla  striking  against  her,  and  it 
makes  little  diflFerence  which  boat  it  was.  There  was  nothing  which 
was  done  by  the  transfer  No.  9  which  changed  the  general  direction 
of  the  flotilla  in  its  drift  toward  the  pier  where  the  Haines  was 
moored.  The  McAllister  set  in  motion  a  train  of  events  involving  this 
series  of  collisions  which,  with  the  added  impetus  due  to  the  tide, 
must  be  charged  against  the  McAllister.  Her  negligent  operation  was 
the  proximate  cause  which  set  the  other  causes  in  motion.  If  there  is 
an  unbroken  connection  between  the  act  and  the  injury,  the  act  causes 
the  injury  and  the  intervening  act  is  not  the  proximate  cause  of  in- 
jury unless  it  is  efficient  to  break  the  causal  connection.  Muller  v. 
Firemen's  Ins.  Co.,  246  Fed.  759,  159  C.  C.  A.  61. 
Decree  affirmed. 


(258  Fed.  653) 

THE  NEW  YORK  CENTRAL  NO.  28. 

(Circuit  Ck>urt  of  Appeals,  Second  Circuit    March  24,  1910.) 

No.  158. 

1.  Collision  «=»50— Inland  RuLE8--OvKBTAKiNa  Vesbbl— "Finally  Past 

AND  Clear." 

An  overtaking  vessel,  which  had  passed  the  one  overtaken  half  or 
three-quarters  of  a  mile  before  changing  coarse,  and  was  then  300  to  500 
feet  ahead,  was  "finally  past  and  clear,"  within  article  24  of  the  Inland 
Roles  (Oomp.  St.  S  789S),  and  relieved  of  the  burden  of  keeping  out  of 
the  way. 

2,  Collision  ^s»102 — Overtaking  Vessels — ^Neglioent  Navigation. 

A  collision  between  a  ferryboat  and  steam  lighter,  both  passing  down 
Hudson  river,  held  due  to  faults  of  both  vessels;  the  ferryboat,  which 
was  ahead,  for  unnecessarily  changing  her  course  across  that  of  the 
lighter,  and  the  latter  for  proceeding  at  full  speed,  without  pajring  any 
attention  to  the  passing  signals  and  positions  of  the  vessels  ahead. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Suit  in  admiralty  for  collision  by  the  Erie  Railroad  Company,  owner 
of  the  ferryboat  Chautauqua,  against  the  steam  lighter  New  York 
Central  No.  28 ;  the  New  York  Central  Railroad  Company,  claimant. 
Decree  for  respondent,  and  libelant  appeals.    Modified. 

Park  &  Mattison,  of  New  York  City  (Samuel  Park,  of  New  York 
City,  of  counsel),  for  appellant. 

Harrington,  Bigham  &  Englar,  of  New  York  City  (Dix  W.  Noel, 
of  New  York  City,  of  counsel),  for  appellee. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

^s»For  other  caies  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  6  Indexes 
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ROGERS,  Circuit  Judge.  This  suit  is  brought  to  recover  damages 
occasioned  by  a  collision  which  occurred  on  January  27,  1917,  in  the 
Hudson  river  between  the  ferryboat  Chautauqua,  owned  by  libelant, 
and  the  steam  lighter  New  York  Central  No.  28,  owned  by  the  New 
York  Central  Railroad  Company.  The  District  Judge  entered  a  de- 
cree dismissing  the  libel,  on  the  ground  that  the  Chautauqua  was  solely 
in  fault. 

It  appears  that  the  Chautauqua  left  Weehawken  Cove  at  Seven- 
teenth street,  Hoboken,  bound  for  her  slip  at  the  foot  of  Chambers 
street,  New  York.  The  tide  was  a  strong  ebb,  the  weather  clear,  and 
it  was  about  7  a.  m.  when  the  Chautauqua  started  on  the  trip.  On 
her  way  down  the  river,  and  at  about  Pier  28  she  overtook  and  passed 
lighter  No.  28  going  down  on  her  port  side  on  a  parallel  course.  The 
Chautauqua  was  proceeding  through  the  water  faster  than  No.  28. 
which  was  making  about  8  miles  per  hour.  The  Chautauqua  passed 
the  No.  28  on  the  Chautauqua's  port  side.  When  the  Chautauqua  was 
about  1,200  feet  from  her  slip  at  Chambers  street,  the  New  York  Cen- 
tral steam  lighter  No.  29,  which  was  proceeding  down  the  river 
ahead  of  the  No.  28  and  upon  the  port  bow  of  the  Chautauqua,  with- 
out any  signal,  ported  her  wheel  and  changed  her  course  across  the 
bow  of  the  Chautauqua,  and  between  the  Chautauqua  and  the  steam 
tug  Jersey  Central,  bound  up  the  river  below  the  Chautauqua,  with  a 
car  float  upon  her  port  side.  The  Jersey  Central  was  ahead  of  the 
Chautauqua  and  about  1,000  feet  further  down  the  river.  The  Chau- 
tauqua had  previously  exchanged  a  signal  of  two  blasts  with  the  Jersey 
Central  coming  up  with  a  float  on  her  port  side.  When  No.  29  chang- 
ed her  course,  to  go  between  the  Chautauqua  and  the  Jersey  Central, 
the  engines  of  the  Chautauqua  were  put  at  slow  speed  to  avoid  a 
collision  with  the  No.  29,  and  the  wheel  of  the  Chautauqua  was  moved 
one  or  two  spokes  to  starboard.  The  Jersey  Central  starboarded  her 
wheel  after  an  exchange  of  signals  of  two  whistles  with  the  Chau- 
tauqua, and  was  compelled  to  stop  her  engines  in  order  to  let  No.  29 
cross  her  bow.  When  the  signals  of  two  whistles  were  exchanged 
between  the  Chautauqua  and  the  Jersey  Central,  the  No.  28  was  from 
300  to  500  feet  on  the  port  quarter  of  the  Chautauqua.  The  No.  28 
kept  on  at  full  speed,  apparently  unmindful  of  the  situation  ahead 
of  her,  and  especially  of  the  No.  29  changing  her  course  to  starboard 
in  order  to  go  between  the  Chautauqua  and  the  Jersey  Central,  com- 
pelling the  Chautauqua  to  reduce  her  speed,  until  in  the  jaws  of  col- 
lision with  the  Chautauqua.  The  No.  28  stopped  and  reversed  her 
engines,  but  too  late  to  avoid  a  collision;  the  stem  of  the  No.  28 
coming  into  contact  with  the  port  side  of  the  Chautauqua. 

[1]  The  District  Judge  dismissed  the  libel  on  the  ground  that  the 
Chautauqua  was  the  overtaking  vessel  at  the  time  she  put  her  wheel 
slightly  to  starboard.     He  said: 

**The  Chautauqua  was  originaUy  the  overtaking  vessel,  and  did  not  cease 
to  be  so  under  Inland  Regulation  No.  24  (Act  June  7,  1897,  c.  4,  {  1,  30  Stat. 
101  [Comp.  St.  {  7898])  until  fully  past  and  clear  of  No.  28,  which  she  was  not 
when  she  starboarded.    Therefore  I  Jlnd  her  at  fault." 
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The  rule  referred  to  may  be  found  in  the  margin.* 
This  court  is  satisfied  that  the  Chautauqua  is  not  within  the  limita- 
tions of  the  inland  rule,  but  had  been  relieved  of  the  duty  of  keeping 
clear  of  No.  28 ;  she  being  "finally  past  and  clear"  of  that  vessel  when 
she  starboarded.  The  answer  of  No.  28  admits  this,  for  in  the  seventh 
article  it  states : 

"No.  28  was  a  considerable  distance  ahead  of  the  Chautauqua,  but  as  the 
Chautauqua  was  a  faster  vessel  than  No.  28  she  overtook  and  passed  No.  28 
when  No.  28  was  about  off  the  Lackawanna  Terminal  at  Hoboken.  Stokes,  the 
master  of  the  No.  28,  states  that  the  Chautauqua  was  a  faster  boat  than  the 
No.  28  and  she  kept  gaining  on  the  No.  28." 

And  the  testimony  of  the  master  of  No.  28  supports  the  answer  in 
this  respect,  as  does  all  the  other  testimony  in  the  case.  The  evidence 
shows  that  the  Chautauqua  passed  No.  28  a  half  or  three-quarters  of  a 
mile  from  the  place  of  collision.  So  that  we  conclude  that  the  Chau- 
tauqua was  not,  as  the  court  below  held,  the  overtaking  vessel. 

[2]  The  action  of  No.  29  in  changing  her  course  to  starboard  in 
order  to  go  between  the  Chautauqua  and  the  Jersey  Central  has  been 
mentioned.  This  conduct  on  the  part  of  No.  29  was  atrocious.  The 
testimony  that  it  happened  is  not  to  be  doubted.  It  is  shown  by  the 
testimony  of  those  on  both  the  Chautauqua  and  the  Jersey  Central,  and 
no  one  was  called  from  No.  29  to  contradict  it.  This  conduct  of  the 
No.  29  made  it  necessary  for  the  Chautauqua  and  the  Jersey  Central 
to  slow  up  to  avoid  the  No.  29,  in  cutting  across  the  bows  of  both 
vessels. 

The  Chautauqua,  however,  is  not  without  fault.  As  she  was  pro- 
ceeding on  her  way  down  the  river  and  was  about  opposite  Pier  25,  she 
altered  her  course  to  port  and  without  warning  to  the  vessels  on  her 
port  side.  The  action  of  No.  29  in  crossing  the  bow  of  the  Chautauqua 
made  it  necessary  for  the  latter  to  slow  down,  which  she  promptly 
did,  but  that  it  necessitated  a  change  of  course  is  not  true.  In  fact, 
the  change  of  course  was  not  made  imtil  No.  29  had  proceeded  on 
her  way.  In  starboarding  her  helm  the  Chautauqua  directed  her 
course,  as  we  have  said,  across  the  bow  of  the  vessels  on  her  port  side, 
including  No.  28.  In  so  doing  the  Chautauqua,  then  the  overtaken 
vessel,  did  an  unnecessary  thing,  and  swung  without  warning  or  signal 
across  the  path  of  the  oncoming  No.  28.  The  result  was  a  collision; 
the  stem  of  No.  28  striking  the  Chautauqua  just  forward  of  amid- 
ships on  the  port  side. 

1  "Art.  24.  Notwithstanding  anything  contained  in  these  rules  every  vessel, 
overtaking  any  other,  shall  keep  out  of  the  way  of  the  overtaken  vessel. 

"Every  vessel  coming  up  with  another  vessel  from  any  direction  more  than 
two  points  abaft  her  beam,  that  is,  in  such  position,  with  reference  to  the 
vessel  which  she  Is  overtaking  that  at  night  she  would  be  unable  to  see  either 
of  that  vessel's  side  lights,  shall  be  deemed  to  be  an  overtaking  vessel ;  and 
no  subsequent  alteration  of  the  bearing  between  the  two  vessels  shall  make 
tiie  overtaking  vessel  a  crossing  vessel  within  the  meaning  of  these  rules,  or 
relieve  her  of  the  duty  of  keeping  clear  of  the  overtaken  vessel  until  she  is 
finally  past  and  clear. 

"As  by  day  the  overtaking  vessel  cannot  always  know  with  certainty  whether 
she  is  forward  of  or  abaft  this  direction  from  the  other  vessel,  she  should,  if 
in  doubt,  assume  that  she  is  an  overtaking  vessel  and  keep  out  of  the  way." 
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We  have  not  overlooked  the  fact  that  the  Chautauqua  denies  a  swing 
of  more  than  two  pomts.  We  think  it  probable  she  changed  more 
than  two  points;  but,  if  she  changed  only  two  points,  it  does  not 
appear  that  even  that  change  was  necessary  to  avoid  the  Jersey  Cen- 
tral. 

It  appears  to  us  that  No.  28  was  also  at  fault.  It  is  evident  that  she 
was  at  the  time  in  charge  of  incompetent  persons.  There  were  three 
deckhands  in  or  about  the  pilot  house,  who  were  in  charge  of  her 
navigation,  none  of  whom  was  a  licensed  man.  A  competent  lookout 
upon  the  No.  28  would  have  paid  some  attention  to  the  exchange  of 
the  signal  of  two  whistles  which  the  Chautauqua  gave  to  the  Jersey 
Central,  and  which  the  latter  inmiediately  answered;  and  a  com- 
petent lookout  would  have  observed  the  maneuver  of  No.  29  in  cross- 
ing the  bow  of  the  Chautauqua  and  of  the  Jersey  Central.  But  no  one 
in  charge  of  the  navigation  of  No.  28,  so  far  as  the  record  discloses, 
paid  any  attention  to  the  conditions  existing  in  front  of  her,  and  she 
was  allowed  to  continue  on  Tier  course  at  full  speed  until  the  danger 
signals  eiven  by  the  Chautauqua  warned  her  of  the  impending  colli- 
sion. The  mate,  an  unlicensed  man,  who  was  in  the  pilot  house  and  in 
charge,  says  n  that  he  did  not  hear  the  exchange  of  whistles  between 
the  Chautauqua  and  the  Jersey  Central,  and  he  did  not  see  the  No.  29 
pass  the  bow  of  the  Chautauqua,  and  that  he  did  not  change  the  course 
of  the  No.  28.  No  slow  bells  were  given  and  her  speed  was  not  re- 
duced until  she  was  right  in  the  jaws  of  the  collision.  He  admitted 
that  he  knew  nothing  about  the  inspectors'  rules  or  the  United  States 
statutes  regarding  navigation.  When  the  signals  were  exchanged  be- 
tween the  Chautauqua  and  the  Jersey  Central,  No.  28  was  within 
300  or  500  feet  from  the  port  quarter  of  the  Chautauqua.  The  situa- 
tion was  such  as  unquestionably  made  it  the  duty  of  No.  28  to  stop 
and  reverse,  and  if  that  had  been  done  the  collision  might  have  been 
avoided.  The  language  of  the  Supreme  Court  in  The  New  York, 
175  U.  S.  187,  207,  20  Sup.  Ct.  67,  74  (44  L.  Ed.  126),  is  appUcable 
to  the  facts  of  this  case.    The  court  said: 

"The  comments  we  have  made  upon  the  failure  of  the  Conemaugh  to  stoi 
and  reverse  are  equally  pertinent  to  the  case  of  the  New  York.  If  she  did  not 
hear  the  whistles  of  the  Ck)nemaugh,  she  ought  to  have  heard  them ;  but,  ir- 
respective of  this,  there  was  enough  to  apprise  her  of  her  danger  in  pursuing 
her  course  with  unabated  speed.  ♦  ♦  ♦  Her  conduct  was  Inexcusable.  The 
lesson  that  steam  vessels  must  stop  their  engines  in  the  presence  of  danger, 
or  even  of  anticipated  danger,  Is  a  hard  one  to  learn ;  but  the  failure  to  do  Si> 
has  been  the  cause  of  the  condemnation  of  so  many  vessels  that  It  would  seem 
that  those  repeated  admonitions  must  ultimately  have  some  effect.  We  cannot 
impress  upon  masters  of  steam  vessels  too  insistently  the  necessity  of  caution 
in  passing  or  crossing  the  course  of  other  vessels  in  constricted  channels.'* 

The  District  Judge  thought  that  in  the  situation  in  which  No.  28 
was  placed  she  could  not  have  safely  starboarded  on  account  of  the 
Vigilant,  nor  safely  ported  on  account  of  the  Chautauqua.  But,  as  we 
have  already  pointed  out,  her  duty  was  to  stop  and  reverse ;  this  she 
did  not  do  until  it  was  too  late.  As  both  vessels  were  at  fault  the  dam- 
ages  should  be  divided. 

The  cause  is  remanded  to  the  District  Court  for  the  Southern  Dis- 
trict of  New  York,  with  directions  to  modify  its  decree  in  accordance 
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witH  this  opinion,  and,  as  so  modified,  the  decree  is  aflBrmed.  Costs 
will  be  divided  equally  in  the  court  below.  In  this  court  the  appellant 
has  the  costs  of  tiiis  appeal 


(268  Fed.  667) 

HANNBRS  y.  MOROSGO. 

(Oirciidt  Court  of  Appeals,  Second  Circuit    April  16,  1919.) 

No.  201. 

1.  COPTBIOHTS  ^=5>50— CONTBACTS — CONSTRUCTION — CONTRACT  GrANTINO  RIOHT 

TO  Produce  Pult. 

A  contract  by  which  the  author  of  a  play  granted  to  another  "the  sole 
and  exclusive  license  and  liberty  to  produce,  perform  and  represent'*  the 
play  in  the  United  States  and  Canada,  and  in  which  the  grantee  agreed  to 
continue  the  play  'for  at  least  76  performances"  during  the  ensuing 
season  and  '*for  each  theatrical  season  thereafter  for  a  period  of  live 
years,"  and  that,  if  during  any  one  year  the  play  had  not  been  produced 
for  76  performances,  his  rights  should  cease  and  determine  and  revert  to 
the  grantor,  held  not  to  terminate  at  the  end  of  five  years,  but  to  continue 
in  force  so  long  as  its  obUgations  were  performed  by  grantee. 

2.  Copyrights    ^=»60  —  Contracts  —  Construction  —  Contract    Granting 

Right  to  Produce  Plat — ^Assignment  or  License. 

An  agreement  for  production  rights  in  a  play  binding  the  parties,  heirs, 
executors,  assigns,  administrators,  and  successors,  is  an  assignment  and 
not  a  mere  license. 

8.  CoPTRioH^rs  ^=»60 — Contracts  —  Construction  —  Contract  Grantino 
Right  to  Produce  Plat. 

A  contract  granting  "the  sole  and  exclusive  Ucense  and  liberty  to  pro- 
duce, perform  and  represent"  a  play,  held  to  carry  the  motion  picture 
rights. 

Ward,  Circuit  Judge,  dissenting  in  part 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  J.  Hartley  Manners  against  Oliver  Morosco.  De- 
cree for  defendant,  and  complainant  appeals.    Affirmed. 

For  opinion  below,  see  254  Fed.  737. 

Certiorari  granted  250  U.  S. ,  39  Sup.  Ct.  494,  63  L.  Ed . 

Walter  C.  Noyes  and  David  Gerber,  both  of  New  York  City,  for 
aDDellant* 

William  Klein  and  Charles  H.  Tuttle,  both  of  New  York  City,  for 
appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges.  ' 

MANTON,  Circuit  Judge  [1]  The  appellant  is  the  author  of 
"Peg  O'My  Heart."  He  is  the  husband  of  Laurette  Taylor,  the  star 
of  that  very  successful  play  as  dramatized. 

On  January  19,  1912,  the  parties  entered  into  a  contract  which  in 
part  provided  and  granted  to  the  appellee  "the  sole  and  exclusive 
license  and  liberty  to  produce,  perform  and  represent  the  said  play  in 

^s>For  otber  caMt  sm  n^e  topic  A  KBT- NUMBER  in  aU  Key-Numbered  DigesU  4  Indexes 
ie9C.C.A.— 32 
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the  United  States  of  America  and  the  Dominion  of  Canada.**    The 
third  paragraph  provided : 

"The  party  of  the  second  part  (appellee)  agrees  to  produce  the  play  not 
later  than  July  1,  1913,  and  to  continue  the  said  play  for  at  least  75  per- 
formances during  the  season  of  1913-1914  and  for  each  theatrical  season 
thereafter  for  a  period  of  five  years." 

The  fifth  paragraph  provides : 

*That  the  said  party  of  the  second  part  (appellee)  further  agrees  that  if 
during  any  one  theatrical  year  such  year  to  begin  on  the  first  day  of  October, 
said  play  has  not  been  produced  or  presented  for  75  performances,  then  all 
rights  of  the  said  party  of  the  second  part  shall  cease  and  determine  and  shall 
immediately  revert  to  the  said  party  of  the  first  part." 

After  the  contract  was  made,  the  play  was  produced  and  ran  con- 
tinuously and  successfully  for  a  period  of  74  weeks  up  to  May  30, 
1914,  in  New  York,  with  Laurette  Taylor  in  the  star  part  On  July 
20,  1914,  the  parties  entered  into  an  agreement  modifying  in  some  re- 
spects the  agreement  of  January  19,  1912.  By  the  modification,  ar- 
rangement was  made  for  the  production  of  the  play  without  Laurette 
Taylor  in  the  star  part  and  for  other  productions  in  more  than  one 
company.  It  was  further  provided  that  the  appellee  be  permitted 
to  lease,  stipulate,  assign,  transfer,  or  sell  to  any  one,  any  of  his  rights 
under  either  contract.  And  it  was  specifically  covenanted  that  the 
issue  now  presented  between  the  parties  as  to  the  ownership  of  mo- 
tion picture  rights  was  to  be  determined  by  reference  to  the  original 
contract.  After  the  execution  of  this  contract,  a  number  of  com- 
panies gave  performances  in  various  parts  of  the  United  States  and 
•Canada.  Payment  under  the  terms  of  the  contract  was  duly  made 
to  the  appellant. 

When  the  theatrical  season  of  1917-1918  expired,  the  appellant, 
claiming  that  the  appellee  no  longer  had  any  interest  in  any  of  the 
producing  rights,  brought  this  action  to  restrain  further  production 
of  the  play  by  the  appellee,  both  on  the  stage  and  in  motion  picture 
form.  Two  questions  are  presented  by  counsel  on  this  appeal :  First, 
the  date,  if  any,  of  the  termination  of  the  contract ;  and,  second,  wheth- 
er the  appellee  under  the  contract  is  entitled  to  the  motion  picture 
rights. 

It  is  claimed  by  the  appellant  that  only  a  license,  revocable  at  his 
option,  was  contracted  for  with  the  appellee  under  the  third  paragraph 
of  the  first  contract,  and  that  the  contract  expired  at  the  end  of  the 
theatrical  season  in  May,  1918.  But  that  is  not  what  was  contracted 
for.  It  was  not  an  agreement  for  personal  service  or  for  a  mere 
license,  but  was  a  bargain  and  sale  of  the  sole  and  exclusive  right  to 
produce,  perform,  and  represent  the  said  play  in  the  United  States  and 
Canada.  Property  was  thereby  granted  and  conveyed.  It  may  be 
intangible,  but  it  has  a  value  and  is  the  subject  of  proprietorship.  It 
is  not  a  conveyance  which  is  revocable  at  will  or  for  a  temporary 
period,  but  for  the  time  provided  for  in  the  terms  of  the  contract. 

The  third  paragraph  is  a  covenant  setting  forth  the  least  that  the 
appellee  would  do  in  performing  the  contract.  In  other  words,  it  sets 
forth  the  appellee's  assurance  of  his  bona  fide  endeavor  or  attempt  to 
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make  the  play  a  success  and  thus  secure  to  the  appellant  some  sub- 
stantial royalties.  A  mere  reading  of  the  paragraph  will  indicate  that 
the  parties  fixed  a  minimum  and  not  a  maximum  of  endeavor  on  the 
part  of  the  appellee  to  make  for  success.  It  is  not  an  agreement  of 
the  most  that  the  appellee  agreed  to  do  to  make  for  success.  In  this 
connection,  the  fifth  paragraph  must  be  considered  and  read  with 
the  third  paragraph.  Plainly,  if  the  appellee  had  failed  to  present 
75  performances  of  the  play  "during  any  one  theatrical  year,"  then 
all  rights  of  the  appellee  ceased  and  determined  and  the  play  reverted 
to  the  appellant.  There  is  harmony  between  the  first  and  third  para- 
graphs and  the  intent  of  the  parties  that  the  appellee's  rights  should 
not  be  limited  to  any  definite  period  is  quite  plain.  The  grant  was 
perpetual  if  the  obligations  of  the  contract,  particularly  paragraphs  3 
and  5,  were  complied  with. 

[2]  The  modified  contract  made  on  July  20,  1914,  reaffirmed  the 
first  contract  and  provided  in  the  ninth  paragraph  that,  at  least  four 
years  after  its  date,  the  original  contract  was  still  in  force,  as  a  con- 
veyance of  all  the  production  rights,  and  that  neither  party  would 
produce  the  play  in  motion  picture  form  without  the  consent  of  the 
other  and  until  such  time,  when,  after  the  expiration  of  four  years, 
the  question  of  motion  picture  rights  should  be  determined  pursuant 
to  the  terms  of  the  original  agreement. 

This  clearly  negatives  the  claim  of  the  appellant  that  under  the  third 
paragraph  the  contract  expired  after  five  years  from  January  19,  1912. 
An  agreement  for  production  rights  binding  the  parties'  heirs,  execu- 
tors, assignees,  administrators,  and  successors,  is  an  assignment  and 
not  a  mere  license.  Photo  Drama  Motion  Picture  Co.  v.  U-Film 
Corp.  (D.  C.)  213  Fed.  374,  affirmed  220  Fed.  448,  137  C.  C.  A.  42. 

Since  the  contract  is  not  revocable  by  will  by  either  part>'  or  oth- 
erwise limited  as  to  its  duration  by  its  express  terms  or  by  the  inher- 
ent nature  of  the  contract  itself  with  reference  to  its  subject-matter, 
it  is  presumably  intended  to  be  permanent  or  perpetual  in  the  obliga- 
tion it  imposes.  Western  Union  Telegraph  Co.  v.  Penn.  Co.,  129 
Fed.  849,  64  C.  C.  A.  285,  68  L.  R.  A.  968. 

[3]  In  determining  the  production  rights  conveyed,  whether  it  in- 
cluded the  right  to  produce  in  motion  picture  form  or  not,  we  must 
confine  our  study  to  the  contract  itself.  The  intention  of  the  parties 
must  be  secured  from  the  language  employed  in  the  instrument  itself. 
Such  intention  means  the  accepted  reasonable  and  judicial  settled 
content  of  the  words  employed.  If  the  parties  have  erred  in  the  use 
of  the  words,  this  kind  of  action  cannot  grant  relief.  The  words  em- 
ployed, "the  sole  and  exclusive  license  and  libeity  to  produce,  perform 
and  represent  the  said  play,"  have  received  judicial  construction.  A 
motion  picture  performance  is  a  stage  representation  of  the  play  and 
violative  of  the  rights  of  an  owner  of  the  exclusive  right  of  produc- 
tion.   Frohman  v.  Fitch,  164  App.  Div.  231,  149  N.  Y.  Supp.  633. 

Ordinarily,  one  may  "produce  or  perform"  a  spoken  play  upon  the 
stage,  but  "to  represent"  seems  to  be  peculiarly  appropriate  to  a  mo- 
tion picture  representation  of  a  play.  Dramatic  rights  were  held  to 
include  the  motion  picture  rights  in  Frohman  v.  Fitch,  supra,  in  the 
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absence  of  other  words  narrowing  the  meaning  of  the  contract  An 
author  of  dramatic  composition  is  protected  by  section  4952  of  the 
Revised  Statutes  of  the  United  States  as  to  not  only  the  sole  right  of 
printing  it,  but  also  the  sole  right  of  "publishing,  performing  or  rep- 
resenting it  or  causing  it  to  be  performed  or  represented  by  others." 
Nor  need  we  be  confined  in  our  determination  to  a  strict  legal  use  of 
the  words  employed  as  heretofore  judicially  determined.  It  is  appar- 
ent that  the  parties  intended  the  results  here  pronoimced.  We  think 
the  parties  intended  a  conveyance  of  the  entire  right  to  place  the  play 
before  the  American  public  in  any  form.  It  seems  inconceivable  that 
the  parties  intended  to  reserve  to  the  appellant  the  right  of  produc- 
tion in  motion  picture  form  when  they  gave  no  such  expression  of 
reservation  in  the  language  of  the  contract,  and  particularly  when  the 
language  employed  indicated  a  comprehensive  grant  of  all  producing 
rights. 

In  paragraph  10  of  the  first  contract,  the  author  reserved  the  right  to 
print  and  publish  the  play,  but  his  right  was  not  to  be  exercised  within 
six  months  after  the  production  of  such  play  in  New  York  City  unless 
by  written  consent  of  the  manager.  So,  too,  reservations  were  made 
as  to  leasing  and  sub-letting  the  play.  By  the  tenth  paragraph,  the 
author  reserved  the  right  of  publication  in  book  form. 

An  expression  in  the  contract  of  one  or  more  things  of  a  dass  im- 
plies the  exclusion  of  all  not  expressed,  although  all  would  have  been 
implied  had  none  been  expressed.     13  Corpus  Juris,  537. 

In  view  of  what  appears  in  this  record  of  the  cost  and  expense  of 
successfully  dramatizing  this  play  and  what  appears  to  be  a  lucrative 
contract  resulting  to  the  appellant,  this  court  should  be  reluctant  to 
give  a  construction  not  warranted  by  the  language  nor  intended  by 
3ie  parties,  which  would  permit  of  competition  by  the  appellant  in  the 
production  of  this  play  in  motion  pictures.  Frohman  v.  Fitch,  164 
App.  Div.  231,  149  N.  Y.  Sup.  633. 

Appellant,  however,  says  that  Klein  v.  Beach,  239  Fed.  108,  151  C. 
C.  A.  282,  supports  his  views.  In  that  case,  it  was  recited,  "whereas 
the  manager  wishes  to  engage  the  services  of  the  author  to  dramatize 
the  said  book  for  presentation  on  the  stage,"  and  the  novelist  granted 
to  the  author  "the  sole  and  exclusive  right  to  dramatize  the  said  book 
for  presentation  on  the  stage,"  and  the  parties  agreed  to  grant  to  the 
manager  "the  sole  and  exclusive  license  and  liberty  to  produce,  per- 
form and  represent  the  said  play  or  dramatic  composition  on  the 
stage,"  the  right  to  dramatize  the  novel  for  presentation  on  the  stage 
was  held  not  to  carry  the  right  to  produce  in  motion  pictures.  This 
court,  in  considering  Klein  v.  Beach,  supra,  sjud : 

**The  turning  point  in  this  case,  is  the  scope  oi  the  grant,  whether  hy  its 
terms  it  conferred  upon  Klein  dramatic  rights  in  the  larger  sense  indnding 
presentation,  not  only  by  living  actors,,  but  also  by  motion  pictures,  or  wheth- 
er it  was  limited  to  the  'stage'  proper." 

This  court  approved  Frohman  v.  Fitch,  supra,  and  upon  the  author- 
ity of  Kalem  v.  Harper,  222  U.  S.  55,  32  Sup.  Ct.  20,  56  L.  Ed.  ?2, 
Ann.  Cas.  1913A,  1285,  stated  that  the  dramatic  rights  included  mo- 
tion pictiu*e  rights,  but  such  a  conveyance  of  dramatic  rights  to  have 
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such  meaning  cannot  be  narrowed  by  other  limitations.  In  Klein  v. 
Beach,  supra,  stage  rights  only  were  granted,  and  this  was  made  plain 
in  the  preamble  and  the  provisions  of  the  contract.  This  court  there 
said  in  so  holding:  "In  general  it  is  quite  clear  that  this  was  the 
prevailing  purpose  of  the  parties." 

In  the  case  at  bar,  no  distinction  is  made  between  the  producing 
rights  which  the  appellant  had  and  those  which  he  conveyed,  except 
where  the  parties  themselves  defined  it,  such  as  in  paragraph  10,  to 
wit,  reserving  the  right  to  publish  the  play  in  book  form  under  con- 
ditions there  expressed. 

We  find  no  error  in  excluding  the  contract  with  Laurette  Taylor. 
This  was  a  contract  for  the  services  of  Laurette  Taylor  to  perform  as 
a  leading  female  character,  not  only  in  this  play,  but  in  other  plays  that 
might  be  suited  to  her  talent  and  ability.  It  provided  for  a  tfiree-year 
period  with  an  option  of  three  more.  It  was  no  evidence  indicating 
a  limitation  upon  the  contract  between  the  parties  to  this  litigation  and 
was  properly  excluded. 

The  identity  of  the  person  who  drew  the  agreement  of  January  19, 
1912,  was  unimportant.  The  contract  was  bilateral.  Responsibility 
for  ambiguity  in  a  contract  should  be  borne  by  the  party  who  caused 
it,  but  there  is  no  ambiguity.  It  was  not  important  to  know  the  iden- 
tity of  the  party  who  drew  the  contract. 

Holding  these  views  as  we  do,  the  decree  must  be  affirmed. 

WARD,  Circuit  Judge  (dissenting  in  part).  The  grant  in  the  con- 
tract under  consideration  is  of  an  exclusive  right  "to  produce,  per- 
form and  represent"  a  play.  There  has  been  no  judicial  construc- 
tion of  any  of  these  words  so  as  to  make  them  technical  without  ref- 
erence to  the  terms  of  some  particular  contract.  Harper  Bros.  v. 
Kalem  Co.,  169  Fed.  61,  94  C.  C.  A.  429  (Kalem  Co.  v.  Harper  Bros., 
222  U.  S.  55,  32  Sup.  Ct.  20,  56  L.  Ed.  92,  Ann.  Cas.  1913A,  1285), 
was  not  a  case  of  contract  but  of  infringement  of  copyright,  the  ques- 
tion being  whether  a  moving  picture  show  was  a  dramatization  of  an 
author's  work.  In  Frohman  v.  Fitch,  164  App.  Div.  231,  149  N.  Y. 
Supp.  633,  the  exclusive  right  to  "produce"  a  play  was  construed  in 
the  particular  contract  to  cover  moving  picture  rights,  whereas  in 
Klein  v.  Beach,  239  Fed.  108,  151  C.  C.  A.  282,  we  held  the  grant  of 
an  exclusive  right  to  "produce,  perform  and  represent"  a  play  "on  the 
stage"  did  not  cover  moving  picture  rights.  The  other  words  "per- 
form and  represent"  in  that  contract  and  in  the  contract  now  under 
consideration  have  appeared  in  our  Copyright  Act  since  1870  (U.  S. 
Rev.  Stat.  4966),  long  before  moving  picture  shows  were  dreamed  of. 
Therefore  the  question  is:  When  the  parties  used  the  words  "pro- 
duce, perform  and  represent"  the  play,  what  were  they  intending  to 
cover  by  those  words  ?  It  seems  to  me  perfectly  plain  from  the  con- 
tract that  they  were  intending  to  cover  the  spoken  play  only  and,  if 
so,  the  words  they  used,  however  large,  must  be  confined  to  the  thing 
they  were  contracting  about. 

The  third  article  of  the  contract  speaks  of  theatrical  seasons,  which 
exist  for  spoken  and  do  not  exist  for  movie  plays. 
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The  fourth  article  provides  for  royalties  on  the  gross  weekly  receipts 
of  the  box  office,  which  was  held  in  Harper  Bros.  v.  Klaw  (D.  C.) 
232  Fed.  609,  612,  to  be  inapplicable  to  "any  method  of  photoplays  in 
commercial  use  or  known  to  witnesses  or  counsel."  The  trial  judge 
refused  to  permit  the  plaintiff,  over  his  objection  and  exception,  to 
prove  this  fact. 

The  fifth  article  refers  again  to  theatrical  seasons. 

The  sixth  article  provides  for  the  production  of  the  play  in  first 
class  theaters  and  on  the  road  with  Miss  Taylor  in  the  title  role,  which 
applies  in  my  judgment  to  the  spoken  play  only. 

The  eighth  article  provides  that  the  rehearsals  and  productions  shall 
be  under  the  author's  direction,  which  does  not  apply  to  movie  shows. 

The  eleventh  article  provides  that  should  the  play  fail  in  New  York 
or  on  the  road  it  should  be  released  to  stock  theaters,  which  applies 
to  the  spoken  play  only. 

On  the  other  hand,  I  find  not  a  word  in  the  contract  indicating  an 
intention  to  transfer  the  movie  rights  though  they  were  perfectly  well 
known  by  both  parties.  Therefore  though  the  words  of  the  grant 
are  large  enough  to  cover  them,  I  think  the  words  are  to  be  restricted 
to  what  the  parties  were  contracting  about,  viz.,  the  spoken  play. 


(258  Fed.  5^) 

UNITED  STATES  v.  BIRMINGHAM  TRUST  &  SAVINGS  CO. 

In  re  STANDARD  HOME  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    AprU  12.  1019.) 

No.  33(H. 

1.  Bankbuptct  ^=»328 — Claims  of  United  States. 

Tho  United  States  may  present  a  claim  in  a  bankruptcy  case  at  any 
time  while  the  bankruptcy  is  pending  and  the  funds  thereof  are  not  dis- 
tributed. 

2,  Bankruptcy  C=>315(1),  317 — Claims  Provable — ^**Penaltt" — Costs, 

A  flne  adjudged  against  a  corporation  on  its  conrietion  for  using  the 
mall  to  promote  frauds,  under  Criminal  Code,  $  215  (Comp.  St.  §  10385), 
is  a  "penalty,"  within  the  meaning  of  Bankruptcy  Act  July  1,  1898,  S  57j 
(Comp.  St.  I  9641),  not  provable  in  bankruptcy;  but  the  United  States 
is  entitled  to  prove  all  the  costs  which  it  paid  or  incurred  in  the  prosecu- 
tion as  a  pecuniary  loss  sustained  by  it  (citing  Words  and  Plirases,  First 
and  Second  Series,  Penalty). 

Walker,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Alabama;   William  I.  Grubb,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Standard  Home  Company. 
Petition  by  the  United  States  that  an  order  be  made  requiring  the 
Birmingham  Trust  &  Savings  Company,  as  trustee  of  the  bankrupt 
estate,  to  pay  the  amount  of  a  fine  and  costs  adjudged  against  the 
bankrupt  on  its  conviction  under  an  indictment.    From  a  decree  deny- 

^==>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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ing  the  petition,  the  United  States  appeals.    Reversed  and  remanded, 
with  instructions. 

This  is  an  appeal  from  a  decree  denying  the  prayer  of  a  petition  of  the 
United  States  that  an  order  be  made  requiring  the  trustee  of  the  bankrupt 
estate  of  the  Standard  Home  Company,  a  corporation,  to  pay  the  amount  of 
the  fine  and  costs  adjudged  against  that  corporation  on  its  conviction  under  an 
indictment  against  It  charging  a  violation  of  section  215  of  the  Criminal  Code 
(Act  March  4,  1909,  c.  321,  35  Stat.  1130  [Comp.  St.  $  10385]).  The  cause  was 
submitted  on  an  agreed  statement  of  facts,  which  disclosed  the  following: 

A  verdict  of  guilty  of  the  charge  mentioned  was  rendered  on  the  20th  day  of 
February,  1915,  whereupon,  on  motion  of  the  defendant  in  that  case,  the  im- 
position of  the  sentence  was  deferred  until  the  24th  day  of  February,  1915,  on 
which  day,  that  defendant  having  filed  a  motion  for  a  new  trial,  on  its  motion 
the  hearing  of  the  motion  for  a  new  trial  and  the  imposition  of  the  sentence 
were  postponed  to  March  20,  1915.  On  February  22,  1915,  that  defendant,  not 
having  sufficient  property  to  pay  all  its  debts,  executed  a  voluntary  assign- 
ment of  all  its  property  for  the  benefit  of  all  its  creditors.  On  the  same  day  a 
I)etition  in  bankruptcy  was  filed  against  that  corporation  by  certain  of  its 
creditors.  On  the  2d  day  of  March  following  that  corporation  was  duly  ad- 
Judged  to  be  bankrupt.  On  March  20,  1915,  the  motion  for  a  new  trial  in  the 
criminal  case  was  overruled,  and  the  defendant  corporation  was  sentenced  to 
pay  a  fine  and  the  costs  of  the  prosecution.  A  writ  of  error  to  obtain  a  re- 
view of  that  Judgment  was  sued  out,  which  resulted  in  an  affirmance  by  this 
court  on  October  4,  1917. 

On  May  15,  1915,  the  appellee,  {he  Birmingham  Trust  &  Savings  Ccmipany, 
was  duly  elected  and  appointed  as  trustee  of  said  bankrupt  estate,  and  is 
still  performing  the  duties  of  such  trustee.  The  taxed  costs  of  the  prosecution 
of  the  above-mentioned  criminal  case  amount  to  the  sum  of  $9,024.25.  No  part 
of  the  fine  or  costs  has  been  paid.  Before  the  filing  of  the  petition  in  this 
proceeding  the  United  States  demanded  of  said  trustee  in  bankruptcy  the  pay- 
ment of  said  fine  and  costs.  The  trustee  failed  and  refused  to  pay  the  same,  or 
any  part  thereof.  The  trustee  now  has,  and  at  all  times  since  its  appointment 
as  such  trustee  has  had,  in  its  possession  and  control,  assets  of  the  bankrupt 
greatly  in  excess  of  the  amount  necessary  to  pay  said  fine  and  costs,  together 
with  all  taxes  legally  due  and  owing  by  the  bankrupt  to  the  United  States, 
state,  county,  district,  and  municipality,  and  all  debts  given  priority  by  sub- 
division **b"  of  section  64  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30 
SUt.  563  [Comp.  St.  {  9648]). 

The  record  discloses  the  claim  of  the  United  States  in  this  case  was  first 
presented  to  the  referee,  who  rejected  the  same  as  not  provable  in  bankruptcy. 
Then,  on  review,  the  District  Judge  in  an  elaborate  opinion  affirmed  the  re- 
port of  the  referee  disallowing  the  claim.  From  that  decision  the  appeal  in 
this  case  is  taken,  and  the  following  errors  assigned : 

"A.  The  District  Judge  erred  in  his  order  disallowing  and  expunging  the 
dalm  of  the  United  States  to  have  said  fine  paid  as  a  claim  entitled  to 
priority. 

"B.  The  District  Judge  erred  in  his  order  disallowing  and  expunging  the 
claim  of  the  United  States  to  have  said  costs  paid  as  a  claim  entitled  to  pri- 
ority. 

**C.  The  District  Judge  erred  in  his  order  disallowing  and  expunging  in  toto 
the  claim  of  the  United  States  to  have  said  fine  paid  by  the  trustee  in  whole  or 
in  part  as  the  law  might  require. 

"D.  The  District  Judge  erred  in  his  order  disallowing  and  expunging  in 
toto  the  claim  of  the  United  States  to  have  said  costs  paid  by  the  trustee  in 
whole  or  in  part  as  the  law  might  require. 

**E.  The  District  Judge  erred  In  his  order  holding  that  petitioner  was  not 
entitled  to  priority  of  payment  either  as  to  the  fine  or  costs  of  said  prosecution. 

"F.  The  District  Judge  erred  in  his  order  that  the  United  States  was  not 
entitled  to  a  payment  of  said  fine  ratably  with  other  creditors. 

"G.  The  District  Judge  erred  in  his  order  that  the  United  States  was  not 


Digitized  by  CjOOQ iC 


504  169  C.  C.  A.  RBPOBTS 

entitled  to  a  payment  of  the  costs  accraing  before  bankruptcy  ratably  witb 
otber  creditors. 

*'H.  The  District  Judge  erred  in  bis  order  tbat  tbe  United  States  was  not 
entitled  to  a  payment  of  tbe  costs  accruing  after  bankruptcy  ratably  witb  otber 
creditors. 

*'I.  Tbe  District  Judge  erred  in  bis  order  disallowing  and  expunging  said 
claim  of  tbe  United  States. 

•*J.  The  District  Judge  erred  in  bis  order  tbat  tbe  claim  of  petitioner  as  to 
tbe  fine  fell  witbin  section  57J  of  tbe  Bankruptcy  Act 

**K.  Tbe  District  Judge  erred  in  bis  order  tbat  tbe  United  States  must 
prove  its  claim  in  tbe  common  form  to  get  tbe  benefit  of  section  57J  of  tbe 
Bankruptcy  Act. 

**L.  Tbe  District  Judge  erred  in  bis  order  tbat  tbe  United  States  could  not 
prove  its  claim  to  an  allowance  under  section  57J  of  tbe  Bankruptcy  Act 
after  tbe  expiration  of  one  year. 

"M.  Tbe  District  Judge  erred  in  bis  order  tbat  tbe  procedure  adopted  in 
tbis  matter  by  tbe  United  States  was  not  a  sufficient  proof  of  its  claim  to  se- 
cure tbe  benefit  of  section  57J  of  tbe  Bankruptcy  Act" 

Oliver  D.  Street,  Sp.  Asst.  U.  S.  Atty.,  of  GuntersviUe,  Ala. 
John  P.  Tillman  and  Wm.  Bew  White,  both  of  Birmingham,  Ala., 
for  appellee. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  case  as  above).  [1]  The 
right  of  the  United  States  to  present  a  claim  in  a  bankruptcy  case  at 
any  time  wRile  the  bankruptcy  is  pending  and  the  funds  thereof  are 
not  distributed  cannot  be  disputed. 

[2]  The  right  of  the  United  States  to  claim  priority  under  section 
3466,  R.  S.  (Comp.  St.  §  6372),  was  unquestionably  modified  and  re- 
stricted by  section  57j  of  the  Bankruptcy  Act  (Comp.  St.  §  9641). 
Guarantee,  etc..  Company  v.  Title  Guaranty,  etc..  Company,  224  U.  S. 
152-160,  32  Sup.  Ct.  457,  56  L.  Ed.  706.  And  see  Robertson  v.  How- 
ard, 229  U.  S.  254,  33  Sup.  Ct.  854,  57  h.  Ed.  1174.  Section  57j 
of  the  Bankruptcy  Act  reads  as  follows : 

'*Debts  owing  to  tbe  United  States,  a  state,  a  county,  a  district,  or  a  munici- 
pality as  a  penalty  or  forfeiture  sball  not  be  allowed,  except  for  tbe  amount 
of  the  pecuniary  loss  sustained  by  tbe  act,  transaction,  or  proceeding  out  of 
which  the  penalty  or  forfeiture  arose,  with  reasonable  and  actual  costs  occa- 
sioned thereby  and  such  interest  as  may  have  accrued  thereon  according  to 
law.*' 

Under  the  provision  of  this  section  it  seems  clear  the  right  of  the 
United  States  to  claim  the  penalty  or  a  forfeiture  is  denied,  except 
as  to  the  actual  pecuniary  loss  suffered  by  the  United  States.  The 
fine  of  $1,000  claimed  in  this  case  is  unquestionably  a  penalty.  C.  C. 
§  215.  See  Words  and  Phrases,  vol.  6,  verbo  "Penalty";  United 
States  V.  Reisinger,  128  U.  S.  398,  9  Sup.  Ct.  99,  32  L.  Ed.  480.  As 
there  is  no  question  or  suggestion  that  in  the  matter  of  this  penally 
the  United  States  suffered  any  pecuniary  loss,  it  cannot  be  allowed. 

As  to  the  costs  claimed,  a  different  question  is  presented,  to  wit, 
for  the  pecuniary  loss  suffered  by  the  United  States  in  the  prosecution 
and  conviction  under  which  the  penalty  was  inflicted.  The  sugges- 
tion made  that  the  costs  incurred  in  such  prosecution  should  be  in- 
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eluded  as  a  part  of  the  penalty,  because  when  awarded  the  matter  was 
in  the  discretion  of  the  court  imposing  the  penalty,  does  not  seem  to 
need  consideration.  Under  the  showing  made  the  United  States  suf- 
fered pecuniary  loss  in  all  the  costs  of  the  case  which  they  paid  or 
incurred  in  the  prosecution  of  the  suit. 

The  judgment  appealed  from  is  reversed,  and  the  cause  is  remanded, 
with  instructions  to  permit  the  United  States  to  prove  all  their  pe- 
cuniary loss  as  charged. 

WALKER,  Circuit  Judge  (dissenting).  I  concur  in  the  conclusion 
that  the  decree  should  be  reversed,  but  not  in  the  conclusion  that  the 
claim  asserted  is  not  entitled  to  priority,  so  far  as  the  amount  of  the 
fine  adjudged  against  the  bankrupt  is  concerned. 

The  question  is :  Was  it  intended  by  section  57j  of  the  Bankruptcy 
Act  to  deal  with  such  penalty  as  the  one  imposed  on  the  bankrupt 
corporation  following  its  conviction  of  the  criminal  offense  charged 
against  it?  The  language  of  the  provision,  considered  in  the  light  of 
the  connection  in  which  it  was  used  and  of  the  previously  existing  law, 
which  was  not  expressly  repealed  or  modified,  furnished  some  basis 
for  an  inference  that  the  subject  intended  to  be  dealt  with  was  debts 
due  as  penalties  or  forfeitures  arising  out  of  an  act,  transaction,  or 
proceeding  in  which  creditors  of  a  class  mentioned  had  some  pe- 
cuniary interest,  and  that  the  object  was  to  limit  the  amount  allowable 
to  such  a  creditor  out  of  the  debtor's  estate  in  bankruptcy  to  the 
amount  of  the  pecuniary  loss  sustained,  whatever  may  be  the  amount 
of  the  penalty  or  forfeiture  incurred.  The  claim  asserted  in  this  case 
is  not  based  on  a  forfeiture.  It  is  based  on  a  judgment  assessing  a 
fine  and  costs  on  conviction  of  a  criminal  offense.  The  transaction 
out  of  which  such  penalty  arose  was  one  which  did  not  affect  the 
claimant  in  a  pecuniary  way.  It  was  the  crime  of  using  the  mails  in 
the  execution  of  a  scheme  to  defraud  parties  other  than  the  United 
States.  The  language  of  the  provision  is  such  as  to  indicate  that  it 
was  assumed  or  presupposed  that  the  act,  transaction,  or  proceeding 
referred  to  is  one  in  which  the  beneficiary  of  the  penalty  or  forfeiture 
has  a  pecuniary  interest.  The  effect  of  the  provision  is  to  limit  the 
amount  allowable  to  such  beneficiary  out  of  the  debtor's  estate  in 
bankruptcy. 

To  say  the  least,  it  is  not  made  clear  that  a  penalty  for  criminal 
misconduct,  at  any  rate  such  misconduct  as  does  not  pecuniarily  af- 
fect the  party  entitled  to  enforce  the  penalty  therefor,  was  in  con- 
templation. Penalties  may  be  divided  into  two  classes,  namely :  First, 
such  as  are  prescribed  to  secure  compliance  with  pecuniary  or  con- 
tractual obligations ;  and,  second,  such  as  are  imposed  for  breaches  of 
duty  without  regard  to  pecuniary  loss  resulting  from  such  breaches  to 
the  party  entitled  to  enforce  the  penalties.  It  is  not  uncommon  for 
a  penalty  or  forfeiture  incurred  by  a  violation  of  a  contractual  or  pe- 
cuniary obligation  to  the  United  States,  a  state,  a  county,  a  district, 
or  municipality,  to  subject  the  party  in  default  to  greater  loss  or  dam- 
age than  the  breach  caused  to  the  party  in  whose  favor  the  obliga- 
tion was  incurred.     An  effect  of  the  above-quoted  provision  of  the 
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Bankruptcy  Act  is  that  debts  so  owing  to  the  public  bodies  mentioned 
are  not  allowable  out  of  the  debtor's  estate  in  bankruptcy,  except  for 
the  amount  of  the  pecuniary  loss  sustained  by  the  act,  transaction,  or 
proceeding  out  of  which  the  penalty  or  forfeiture  arose,  with  costs 
and  interest,  though  the  penalty  or  forfeiture  incurred  may  have  en- 
titled the  beneficiary  of  it  to  recover  more  from  the  debtor  if  the  lat- 
ter had  not  been  adjudged  bankrupt.  The  provision  is  one  determin- 
ing the  extent  to  which  claims  of  a  stated  class  are  allowable.  The 
terms  of  it  being  such  as  to  indicate  that  it  was  intended  to  deal  with 
penalties  and  forfeitures  arising  out  of  acts,  transactions,  or  proceed- 
ings involving  some  pecuniary  loss  to  the  parties  entitled  to  enforce 
such  penalties  or  forfeitures,  there  is  some  basis  for  an  inference 
that  penalties  otherwise  arising  were  not  in  contemplation.  In  the 
absence  of  a  clear  expression  of  a  legislative  intention  to  repeal  or 
modify  the  provision  contained  in  section  3466  of  the  Revised  Stat- 
utes, it  is  not  to  be  implied  that  that  provision  was  repealed  or  modified 
by  the  subsequently  enacted  statute,  except  in  so  far  as  the  latter  is 
plainly  inconsistent  with  the  former. 

In  some  respects  the  priority  given  by  section  3466  of  the  Revised 
Statutes  to  debts  due  to  the  United  States  is  affected  by  the  Bank- 
ruptcy Act.  Section  64  of  the  latter  act  subordinates  debts  due  to  the 
United  States,  other  than  taxes  legally  due  and  owing,  to  certain  pay- 
ments required  to  be  made  in  full,  in  the  order  prescribed,  out  of  the 
estates  of  bankrupts.  Guarantee  Co.  v.  Title  Guaranty  Co.,  224  U. 
S.  152,  32  Sup.  Ct.  457,  56  L.  Ed.  706.  Section  57j  modifies  the  pri- 
ority as  it  existed  previously  by  limiting  payments  of  the  class  of  debts 
stated  to  the  amount  of  the  pecuniary  loss  sustained  by  the  creditor, 
costs,  and  interest.  The  priority,  as  it  previously  existed,  is  not  af- 
fected except  by  express  words  to  that  effect.  United  States  v.  Her- 
ron,  20  Wall.  251,  22  L.  Ed.  275.  A  debt  due  to  the  United  States  is 
not  required  to  be  proved  in  bankruptcy.  It  may  be  enforced  out  of 
the  bankrupt's  estate  without  a  compliance  with  requirements  ap- 
plicable to  other  claims  against  the  bankrupt.  Lewis,  Trustee,  v. 
United  States,  92  U.  S.  618,  23  L.  Ed.  513;  Collier  on  Bankruptcy 
(11th  Ed.)  990.  The  judgment  in  question  for  the  fine  and  costs  is 
a  debt  due  to  the  United  States.  13  Cyc.  398.  If  section  57j  of  the 
Bankruptcy  Act  has  the  meaning  attributed  to  it  in  behalf  of  the  ap- 
pellee the  United  States  has  no  priority  at  all  with  reference  to  the 
penalty  adjudged,  as  that  penalty  arose  out  of  conduct  involving  no 
pecuniary  loss  to  the  United  States.  Under  the  construction  contended 
for,  the  convict's  bankruptcy,  instead  of  giving  rise  to  a  priority  as  to 
the  amount  adjudged,  would  have  the  effect  of  depriving  the  United 
States  of  any  priority  at  all.  The  government's  position  would  not 
have  been  better  if  the  judgment  of  conviction  had  been  rendered  be- 
fore the  bankruptcy.  As  the  penalty  awarded  by  the  judgment  arose 
out  of  the  commission  of  the  crime,  there  would  have  been  no  right  to 
have  the  amount  adjudged  given  any  priority,  if  priority  is  limited  to 
the  amount  of  a  pecuniary  loss  caused  by  the  commission  of  the  crime 
to  the  party  in  whose  behalf  the  penalty  was  enforced,  as  no  such 
loss  was  sustained. 
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Not  even  the  costs  adjudged  can  be  regarded  as  a  pecuniary  loss 
sustained  by  the  commission  of  the  crime  out  of  which  the  penalty 
arose,  as  they  arose,  not  out  of  the  commission  of  the  crime,  but  out 
of  the  prosecution  for  it.  As  so  construed,  the  provision  in  question 
would  have  the  effect,  so  far  as  the  convict's  estate  in  bankruptcy  is 
concerned,  of  subordinating  such  a  claim  as  the  one  asserted  to  debts 
of  the  bankrupt  not  belonging  to  any  class  to  which  priority  is  ex- 
pressly given.  In  effect  that  would  be  the  same  thing  as  making  the 
convict's  estate  in  bankruptcy  exempt  from  the  payment  of  a  debt  owing 
as  a  penalty  arising  out  of  a  crime  not  involving  pecimiary  loss  to  the 
party  in  whose  favor  the  penalty  was  adjudged.  A  construction  lead- 
ing to  such  results  is  not  to  be  adopted  if,  consistently  with  the  lan- 
guage used  in  the  provision  in  question,  it  may  be  given  a  meaning 
not  involving  such  consequences.  The  language  of  section  57j  of 
the  Bankruptcy  Act  is  not  suqh  as  to  call  for  the  conclusion  that  so 
complete  a  reversal  of  the  policy  evidenced  by  section  3466  of  the 
Revised  Statutes  was  intended  to  be  effected.  The  first-mentioned  pro- 
vision is  given  a  field  of  operation  within  a  meaning  fairly  attributable 
to  its  language,  if  it  is  held  to  have  reference  only  to  debts  owing  as 
a  penalty  or  forfeiture  prescribed  as  a  means  of  preventing  pecuniary 
loss.  It  fairly  may  be  regarded .  as  evidencing  a  policy  of  protecting 
the  creditors  at  large  of  bankrupts  by  making  such  a  debt  allowable 
only  for  the  amount  of  the  pecuniary  loss  sustained  by  the  act,  trans- 
action, or  proceeding  out  of  which  the  penalty  or  forfeiture  arose, 
with  costs  and  interest,  without  affecting  whatever  priority  pre- 
viously existing  law  gave  to  a  debt  due  as  a  penalty  or  forfeiture  not 
prescribed  as  a  means  of  preventing  pecuniary  loss. 

For  reasons  above  indicated,  the  conclusion  of  the  writer  is  that  sec- 
tion 3466  of  the  Revised  Statutes  is  still  effective  to  give  such  priority 
as  was  claimed  to  such  a  demand  as  the  one  asserted. 


(258  Fed.  507) 

riTTER  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit.    May  14,  1919.) 

No.  214. 

1.  CnnriNAL  Law  €=»1129(2) — Appeal — Assignments  of  Errob. 

The  record  should  not  be  burdened  with  dragnet  assignments  of  error 
the  purpose  of  the  rule  requiring  assignments  of  error  being  to  enable 
the  court  and  opposing  counsel  to  see  on  what  points  reversal  of  a  judg- 
ment is  sought  and  to  limit  discussion  to  those  questions. 

2.  Criminal  Law  ^=>718 — Trial — Argument. 

Language  that  might  be  permitted  to  counsel  in  summing  up  a  civil 
action  cannot  with  propriety  be  used  by  a  public  prosecutor,  who  is  a 
quasi  Judicial  officer,  and  whose  duty  it  is  to  act  in  the  interest  of  Justice ; 
so  where  a  prosecuting  attorney's  appeiil  for  a  conviction  is  upon  consid- 
erations which  have  no  legitimate  bearing  on  the  case,  and  wtich  the? 
Jury  have  no  right  to  consider,  a  conviction  should  be  reversed  unless  It 
is  apparent  that  no  possible  harm  has  resulted. 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  lu  all  Key-Numbered  Digests  &  Indexes 
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&  CBnaNAX.  Law  ^b»1171(1)— Appeal— Habmlbss  Bbbo»— Abottmbnt. 

In  a  proBecation  for  con^iracy  to  defraud  the  United  States,  argnment 
of  counsel  for  the  United  States,  in  so  far  as  it  appealed  for  a  conviction 
on  improper  grounds,  held  harmless,  in  Tiew  of  the  overwhelming  evi- 
dence  of  defendant's  guilt 

4.  Searches  and  Seizubbs  ^5>7— Witnesses  ^5>298 — Pbivilbqb  of  Aocused— 

Unlawful  Seaecheb. 

Under  Const  Amend.  4,  declaring  against  unreasonable  searches  and 
seizures,  and  Amend.  5,  declaring  that  no  person  shall  be  compelled  to  be 
a  witness  against  himself,  it  was  an  arbitrary  and  unlawful  violation 
of  defendant's  constitutional  rights  for  officers  of  the  secret  service  to 
demand  from  his  wife  ledgers  and  delivery  slips  for  use  as  evidence  in 
a  prosecution  for  conspiring  to  defraud  the  United  States,  and,  where 
the  wife  delivered  the  same  on  demand,  such  documents  are  inadmissible 
in  evidence. 

5.  Gbiminal  Law  ^5>1166(1)— Appeal— Conviction — HABin.Bfl8  Bbbob. 

Though  a  seizure  of  defendant's  ledgers  without  warrant  was  a  viola- 
tion of  the  rights  guaranteed  by  Const  Amends.  4,  5,  a  conviction  will 
not  be  reversed  where  neither  the  ledgers  nor  their  contents  were  ad- 
mitted in  evidence,  and  witnesses  were  not  allowed  to  testify  as  to  infor- 
mation derived  therefrom,  etc. 

^  Criminal  Law   ^=>1166(1)— Harmless   Errob — Evidence — Violation   or 
Constitutional  Rights. 

Though  the  seizure  of  defendant's  ledgers  and  books  was  an  invasion 
of  his  rights  guaranteed  by  Const  Amends.  4,  5,  the  introduction  in  evl- 
dence  by  defendant  of  the  only  pages  in  the  ledger  examined  by  the  United 
States  Attorney  cured  the  error,  if  any  existed,  based  on  their  having  been 
for  a  time  in  the  custody  of  government  agents. 

7.  Criminal  Law  «=»730(1) — Conduct  of  Counsel — ^Action  of  Coubt — ^Habm- 

LESS  Error. 

Where  it  was  doubtful  whether  the  Jury  heard  an  alleged  improper 
remark  by  the  prosecutor,  who  consented  that  it  should  be  stricken,  and 
the  court  instructed  them  if  they  heard  it  to  disregard  it,  the  error  was 
harmless. 

8.  Witnesses   ^=»48(1) — Competency — Conviction   of  Crime — ^Withdbawal 

OF  Plea  of  Guilty. 

It  was  the  Judgment  of  conviction  of  an  infamous  crime  which  at  com- 
mon law  made  the  convict  incompetent  as  a  witness;  hence  defendant 
cannot  complain  that  two  of  those  indicted  with  him  who  had  pleaded 
guilty  were  allowed  to  withdraw  their  pleas  and  permitted  to  testi^^ 
though  they  had  confessed  themselves  guilty  of  a  felony. 

9.  Witnesses  «=5>48(1) — Competency — Convicts. 

The  testimony  of  persons  convicted  of  crime  is  admissible  In  the  fMeral 
courts,  and  the  conviction  goes  simply  to  the  credibility  and  weight  of 
their  testimony. 

10.  Witnesses  «=»52(1)— Competency— Testimony  of  Wipe  fob  HusBAifD. 

In  a  prosecution  for  conspiring  to  defraud  the  United  States,  the  fact 
that  the  trial  court  declined  to  allow  defendant's  wife  to  tesd^,  on  the 
ground  that  the  competency  of  witnesses  in  a  criminal  case  is  governed 
by  the  common-law  rules  in  force  when  Judiciary  Act  1780  was  passed,  is 
no  ground  for  reversal. 

11.  Criminal  Law  ^=»520(1)— Evidence — Confessions. 

In  a  prosecution  for  conspiring  to  defraud  the  United  States,  confes- 
sions made  by  alleged  coconspirators  to  a  naval  intelligence  officer,  who 
stated  that  it  was  the  best  thing  for  such  persons  to  tell  the  truth,  cannot 
be  excluded  as  involuntary  where  no  inducements  were  held  out 

^=»For  otber  cases  see  same  topic  ft  KET-NUMBBR  in  aU  Key-Nombertd  Digests  it  Indeies 
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12.  OBncnrAi.  Law  ^b»868(1),  4SM0) — ^Etidknoi^— Acts  and  DioiASiiTiONS  of 

OOOONBPIBATOBS. 

Where  two  or  more  persons  were  associated  for  the  same  illegal  pur- 
pose, any  declaration  or  act  of  one  of  the  persons  in  reference  to  the 
common  object  is  admissible,  when  they  are  in  furtherance  of  the  common 
object  or  constitute  a  part  of  the  res  gestse. 
18.  GunaNAL  Law  ^=s>7SO{4) — ^Instbuctions — ^Aooomfliob's  Testimont — Oob- 

BOBOBATION. 

In  a  prosecution  for  conspiring  to  defraud  the  United  States,  where 
the  Jury  had  been  charged  that  the  testimony  of  confederates  and  accom- 
plices should  not  be  accepted  unless  corroborated,  a  further  charge  that 
the  confessions  of  such  confederates  might  be  considered  as  corroboration 
was  Improper,  allowing  the  confessions  of  his  alleged  co-omspirators 
which  were  not  in  furtherance  of  the  conspiracy  to  be  used  against  de- 
fendant. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

John  Fitter  and  others  were  convicted  of  conspiring  to  defraud  the 
United  States,  and  the  named  defendant  alone  brings  error.  Re- 
versed. 

O'Gomian,  Battle  &  Vandiver,  of  New  York  City  (George  Gordon 
Battle  and  Rogers  B.  Wood,  both  of  New  York  City,  of  counsel),  for 
plaintiff  in  error. 

James  D.  Bell,  U.  S.  Atty.,  of  Brooklyn,  N.  Y.  (Vine  H.  Smith, 
Sp.  Asst.  U.  S.  Atty.,  of  counsel),  for  the  United  States. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  The  plaintiff  in  error,  hereinafter  called 
the  defendant,  was  indicted  with  five  others  for  having  conspired  to 
defraud  the  United  States.  They  were  all  tried  together,  and  all  were 
found  guilty.  The  defendant  Fitter  was  sentenced  to  imprisonment 
at  Atlanta  for  one  year  and  nine  months  and  to  pay  a  fine  of  $5,000. 

[1]  He  alone  has  sued  out  a  writ  of  error,  and  there  are  62  assign- 
ments of  error,  which  occupy  12  printed  pages  of  the  record.  We 
think  this  a  good  occasion  to  call  attention  of  counsel  to  what  the 
Supreme  Court  has  said  on  several  occasions  in  reference  to  the 
practice  of  burdening  the  record  with  dragnet  assignments  of  error. 
In  Phillips  &  Colby  Construction  Co.  v.  Seymour,  91  U.  S.  646,  23 
L.  Ed.  341,  the  assignments  of  error  were  10  less  than  the  number 
found  in  this  case,  and  the  court  said: 

**Ttie  object  of  the  rule  requiring  an  assignment  of  errors  Is  to  enable  tne 
court  and  opposing  counsel  to  see  on  wbat  points  the  plaintiff's  counsel  in- 
tend to  ask  a  reversal  of  the  Judgment,  and  to  limit  the  discussion  to  those 
points.  This  practice  of  unlimited  assignments  is  a  perversion  of  the  rule,  de- 
feating all  its  purposes,  bewUdering  the  counsel  of  the  other  side,  and  leaving 
the  court  to  gather  from  a  brief,  often  as  prolix  as  the  assignments  of  error, 
which  of  the  latter  are  really  relied  on.  We  can  only  try  to  respond  to  such 
paints  made  by  counsel  as  seem  to  be  material  to  the  Judgment  which  we 
must  render." 

In  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  507,  35  Sup.  Ct. 
865,  59  L.  Ed.  1433,  Ann.  Cas.  1916B,  252,  the  court  recurred  to  the 
subject  again,  quoting  from  the  earlier  case  which  we  have  cited. 

es>For  other  caaes  see  same  topic  A  KEY-NUMBER  In  aU  Key-Numbered  Digests  &  Indexes 
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The  practice  condemned  is  not  conducive  to  the  better  administra- 
tion of  the  law,  and  embarrasses,  rather  than  promotes,  the  cause  of 
justice. 

The  defendant  at  the  time  the  alleged  conspiracy  was  formed  was 
a  dealer  in  supplies  and  provisions  in  the  borough  of  Brookl)m.  Two 
of  his  codefendants  were  employes  of  the  United  States  in  the  service 
of  the  Navy  Department  at  the  City  Park  Barracks  in  Brooklyn, 
where  it  was  their  duty  to  examine  and  check  incoming  supplies  pur- 
chased by  the  United  States  government  for  delivery  at  the  City  Park 
Barracks,  and  to  issue  receipts  for  the  provisions  and  supplies,  and  to 
report  the  amount  of  the  same  to  the  paymaster  in  the  (jnited  States 
Navy  Yard  so  that  he  might  be  informed  of  the  pajrments  proper  to 
be  made  by  him  from  the  funds  of  the  United  States  in  his  custody. 
Three  other  of  the  codefendants  were  employes  of  the  defendant, 
whose  duty  it  was  to  drive  the  defendant's  trucks. 

The  conspiracy  alleged  was  that  defendant  should  agree  to  sell 
and  deliver  provisions  and  supplies  to  the  United  States  for  the  use 
of  the  Navy  Department,  and  that  only  a  part  of  such  provisions  and 
supplies  should  be  actually  delivered,  and  that  it  should  be  made  to 
appear  by  the  issuance  of  false  receipts  that  such  provisions  and  sup- 
plies had  been  delivered  and  were  in  the  possession  of  the  department. 

Two  of  the  codefendants  who  were  in  the  service  of  the  Navy  De- 
partment, and  who  had  issued  false  receipts  showing  the  delivery  of 
greater  quantities  of  butter,  eggs,  meat,  and  poultry  than  were  re- 
ceived, pleaded  guilty  and  gave  testimony  on  behalf  of  the  govern- 
ment. The  alleged  method  which  the  conspirators  adopted  was  for 
the  defendant  to  have  the  correct  quantity  of  provisions  brought  to 
the  Navy  Yard  on  defendant's  trucks,  and  then,  after  receipts  had 
been  issued  purporting  to  show  the  delivery  of  the  entire  quantit>', 
the  drivers  were  permitted  to  carry  back  to  defendant's  store  substan- 
tial portions  of  the  supplies  for  which  receipts  had  been  issued.  Three 
other  codefendants,  drivers  of  Fitter's  trucks,  confessed  to  the  frauds 
perpetrated,  and  their  sworn  confessions  were  introduced  in  evidence 
at  the  trial. 

The  testimony  in  the  case,  if  the  jury  believed  it,  certainly  proved 
by  overwhelming  evidence  the  guilt  of  the  defendant.  The  govern- 
ment claims  that  it  not  only  proved  its  case  beyond  a  reasonable  doubt, 
but  proved  it  beyond  any  possible  doubt. 

[2,  3]  The  defendant  seeks  a  reversal,  and  he  raises  certain  objec- 
tionS  to  the  indictment,  and  to  rulings  of  the  court,  and  to  parts  of 
the  summing  up  of  the  attorney  for  the  prosecution.  In  a  case  where 
the  evidence  of  guilt  is  so  overwhelming,  the  objections  of  the  de- 
fendant must  be  serious  and  clearly  prejudicial  to  justify  the  court 
in  reversing  the  judgment  and  compelling  the  government  to  put  this 
man  again  on  his  trial. 

The  defendant  mainly  relied  in  his  effort  to  obtain  a  new  trial 
upon  certain  remarks  addressed  to  the  jury  by  the  Assistant  United 
States  Attorney  in  his  summing  up.  The  remarks  complained  of  are 
the  following : 

"You  have  got  your  duty  to  do,  and  I  have  got  my  duty  to  do,  and  your 
work  is  just  as  sacred  and  Just  as  dear  to  your  country  as  the  man  who  Is 
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over  in  France  to-day  and  figbting  that  fight  from  the  front;  that  it  would  be 
unworthy  for  me  to  mention  the  name  of  my  country  and  yonr  country  In  the 
prosecution  of  this  case.  I  do  not  think  he  meant  that,  because  he  is  a  better 
American  than  that.  Why,  this  contract,  gentlemen,  that  is  distinctly  a  war 
contract.  This,  gentlemen,  is  a  contract  that  was  founded  and  entered  into 
for  the  only  purpose  of  helping  us  in  the  prosecution  of  this  great  world 
war" — 

At  this  point  counsel  objected,  and  a  colloquy  between  counsel  en- 
sued, and  at  its  close  counsel  for  the  government  resumed,  saying : 

"Gentlemen,  these  facts  are  given  you  for  your  consideration  so  that  you 
may,  in  your  integrity  and  upon  your  oaths  as  jurymen,  do  your  duty  as  you 
see  it  We  who  are  not  on  the  battle-lines  are  here  in  this  country  enjoy- 
ing peace:  enjoying  all  those  liberties  that  only  men  who  are  allowed  to  do 
business  and  make  a  profit  while  the  war  Is  going  on  on  the  other  side ;  but  I 
say  to  you,  gentlemen,  woe  be  to  the  vulture  that  uses  as  his  carrion  the 
profits  derived  by  illegal  sale  of  the  government's  goods.'' 

Here  counsel  for  defendant  renewed  his  objection  on  the  ground 
that  it  was  an  appeal  to  the  passion  and  prejudice  of  the  jury.  Then 
followed  another  short  colloquy  between  counsel,  and  counsel  for  the 
government  appealed  to  the  court  that  he  be  permitted  to  draw  his 
own  inferences  of  the  testimony  that  had  been  adduced.  Whereupon 
the  court  observed : 

"Gentlemen,  you  wUl  so  understand." 

And  counsel  for  defendant  excepted. 
Later  on  in  his  argument  counsel  for  the  government  said : 
"Gentlemen,  this  does  hurt,  I  know ;  but  I  want  it  to  hurt.  1  want  it  to  go 
right  down  to  the  heart  of  these  men.  I  want  them  to  feel  it  as  I  feel  it,  gen- 
tlemen. Think  of  your  children  now  trying  to  sell  Thrift  Stamps  as  my  chil- 
dren and  some  of  your  children  are,  stopping  people  on  the  highways  to  help 
in  the  successful  prosecution  of  this  great  war.  Think  of  you.  Think  of  me. 
Think  of  these  men  in  the  courtroom,  going  to  their  theaters  or  places  of 
amusement  to-night,  and  listening  to  some  speaker  to-night  asking  them  to 
buy  Liberty  Bonds,  and  think  of  some  thief  that  would  steal  the  money  that 
you  put  into  that  Liberty  Bond  in  order  to  make  the  war  a  success,  and  asK 
yourselves  the  question:  Is  this  prosecution  under  these  circumstances  just, 
and  have  I  the  right  to  expect  a  verdict  in  this  case  of  guilty  as  charged  In 
the  indictment?  What  is  the  country,  gentlemen?  Is  the  country  that  we  live 
in — is  it  these  buildings;  is  it  the  shores  of  California,  with  its  wonderful, 
velvety  grass;  is  It  the  mountains;  is  it  the  material  that  we  use  to  fight 
the  terrible  Hun  with  and  barbarian;  is  it  the  guns;  is  that  our  country? 
Why,  no.  You  are  what  we  call  our  country.  The  men  in  the  courtroom. 
The  human  beings  that  go  to  make  this  country  what  it  Is.  That  is  your 
country.  I  tell  you  that  when  men  violate  this  law  at  this  time,  and  they 
come  before  twelve  honest,  intelligent  jurors,  and  we  give  them  the  fair  trial 
that  they  have  had,  we  give  them  everything  that  they  are  entitled  to.  We 
say,  this  shall  not  continue,  because  It  Is  the  wrong,  thieving  crime  that  will 
hinder  or  delay  the  uplift  of  a  great  world  and  make  it  a  better  place  to  live 
in,  and  must  be  stamped  out  in  Its  inception ;  and  let  us  say  aa  we  leave  the 
courtroom  tonight  that  no  contractor  in  this  district,  or  anybody  that  does 
business  with  the  government,  will  do  It  hereafter,  except  on  the  level,  because 
we  are  going  to  make  our  verdict  ring  true  and  clear  in  the  ears  of  every  con- 
tractor." 

Counsel  for  defendant  again  interposed  on  the  ground  that  it  was 
an  appeal  to  the  prejudice  and  passion  of  the  jury,  and  he  asked  for 


Digitized  by  CjOOQ iC 


512  169  C.  C.  A.  REPORTS 

the  withdrawal  of  a  juror  on  the  ground  that  the  jury  may  have  been 
prejudiced.    The  court  denied  the  motion,  and  an  exception  was  taken. 

The  court  in  instructing  the  jury  charged : 

"I  expressly  charge  you  that  you  are  to  disregard  any  remarks  of  counsd 
made  throufi^out  the  trial,  or  during  the  summing  up,  so  far  as  they  may 
affect  your  verdict,  because  your  verdict  can  only  be  reached  upon  the  evi- 
dence itself  as  presented  at  the  trlaL" 

On  the  argument  in  this  court  counsel  asserted  that  the  remarks 
were  such  as  to  preclude  the  possibility  of  a  fair  and  impartial  trial. 
It  was  also  urged  upon  us  as  quite  probable  that  the  appeal  to  render 
a  verdict  irom  patriotic  motives  might  have  had  a  greater  effect  upon 
the  jury  than  the  evidence  presented  by  the  government. 

In  Dunlop  v.  United  States,  165  U.  S.  486,  498,  17  Sup.  Ct.  375, 
379  (41  L.  Ed.  799),  the  Supreme  Court,  having  under  consideration 
certain  remarks  alleged  to  be  improper  and  which  were  made  by 
counsel  in  his  address  to  the  jury,  said : 

"There  Is  no  doubt  that,  in  the  heat  of  argument,  counsel  do  occasionaUy 
make  remarks  that  are  not  justified  by  the  testimony,  and  which  are,  or  may 
be,  prejudicial  to  the  accused.  In  such  cases,  however,  if  the  court  interfere, 
and  counsel  promptly  withdraw  the  remark,  the  error  will  generally  be  deemed 
to  be  cured.  If  every  remark  made  by  counsel  outside  of  the  testimony  were 
ground  for  a  reversal,  comparatively  few  verdicts  would  stand,  since  in  the 
ardor  of  advocacy,  and  in  the  excitement  of  trial,  even  the  most  experienced 
counsel  are  occasionally  carried  away  by  this  temptation." 

There  are  numerous  cases  in  which  courts  have  deemed  it  nec- 
essary to  set  aside  verdicts  because  of  prejudicial  and  improper  re- 
marks made  by  counsel  in  arguments  addressed  to  juries.  We  shall 
not  undertake  to  refer  to  them  even  by  mere  citation.  We  may  ob- 
serve, however,  that  the  courts  have  said  that  language  might  be 
permitted  to  counsel  in  summing  up  a  civil  action  which  could  not 
with  propriety  be  used  by  a  public  prosecutor,  who  is  a  quasi  judicial 
officer  representing  a  state  or  the  United  States,  as  the  case  may  be, 
and  whose  duty  it  is  to  act  impartially  in  the  interest  only  of  justice. 
People  V.  Fielding,  158  N.  Y.  542,  547,  53  N.  E.  497,  46  I^.  R.  A. 
641,  70  Am.  St.  Rep.  495.  Prosecuting  attorneys  should  be  careful 
not  to  depart  from  tiheir  line  of  duty,  and  it  is  the  plain  duty  of  the 
trial  court  not  to  allow  an  appeal  to  be  'made  to  a  jury  for  a  con- 
viction upon  considerations  which  have  no  legitimate  bearing  upon 
the  case  and  which  the  jury  would  have  no  right  to  consider.  And 
where  this  duty  has  not  been  performed  it  is  the  plain  duty  of  the 
appellate  court  to  set  aside  the  judgment  unless  it  is  convinced  that 
no  possible  harm  has  resulted. 

In  Chadwick  v.  United  States,  141  Fed.  225,  245,  72  C.  C.  A.  343, 
363,  Judge  Lurton,  speaking  for  the  Circuit  Court,  said : 

"There  is  a  degree  of  Uberty  allowable  to  counsel,  whether  for  the  govern- 
ment or  the  accused,  in  respect  to  the  line  of  argument  they  shaU  parsue  and 
the  inferences  to  be  drawn  from  the  evldehce,  which  a  trial  Judge  should 
respect  until  the  facts  of  the  case  are  overstepped  or  arguments  used  which 
plainly  abuse  the  privilege.  But  when  facts  not  in  evidence  are  stated  to  the 
jury  or  arguments  advanced  plainly  not  justified  by  the  evidaice,  and  calcu- 
lated to  arouse  prejudices  incompatible  with  even-handed  Justice  or  an  orderly- 
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couitie  <rf  procedure,  It  is  the  right  and  privilege  of  the  counsel  for  the  accused 
to  object  and  ask  the  interference  of  the  court,  and  to  except  when  the  court 
denies  the  appeal.  But  to  ^title  the  accused  to  a  reversal  when  objection  is 
made  and  the  language  not  withdrawn,  It  must  appear  that  the  matter  ob- 
jected to  was  plainly  unwarranted  and  so  improper  as  to  be  clearly  injurious 
to  the  accused/' 

He  added: 

"It  cannot  be  seriously  claimed  that  the  argument  and  influence  of  counsel 
complained  of  were  so  grossly  unwarranted  and  improper  as  to  be  palpably 
injurious  to  the  accused.  Unless  this  does  appear,  a  reviewing  court  should 
not  reverse  upon  such  an  assignment  of  error." 

The  language  complained  of  in  the  case  now  before  the  court  is 
certainly  no  more  objectionable  than  that  complained  of  in  Diggs  v. 
United  States,  220  Fed.  545,  555,  136  C.  C.  A.  147,  159.  In  that 
case  the  Circuit  Court  of  Appeals  in  the  Ninth  Circuit  declared  that 
they  discovered  nothing  "so  offensive  or  inflammatory  in  the  remarks 
of  counsel  for  the  government  as  to  require  us  on  that  ground  to  re- 
verse the  judgments." 

The  cases  show  that  a  prosecuting  officer,  while  he  may  not  ap- 
peal either  to  the  fears  or  the  vanity  of  a  jury,  and  so  seek  to 
coerce  or  cajole  them  into  a  verdict  of  conviction,  and  in  this  case  he 
did  neither,  may  legitimately  appeal  to  them  to  do  their  full  duty  in 
enforcing  the  law.  In  so  far  as  counsel  went  beyond  that  legitimate 
appeal  we  are  not  inclined  upon  this  record  to  say  that  the  defendant 
was  prejudiced  so  that  the  verdict  should  be  set  aside.  If  the  evi- 
dence of  guilt  was  less  overwhelming,  and  any  possible  and  rea- 
sonable doubt  of  guilt  existed,  there  would  be  better  reason  for  asking 
the  court  to  reverse ;  but,  in  view  of  the  evidence  which  we  find  in 
the  record,  we  do  not  deem  it  proper,  in  the  due  administration  of 
criminal  justice,  to  reverse  the  judgment  on  the  ground  assigned. 

[4]  The  defendant  claims  that  he  was  forced  to  furnish  incrim- 
inating evidence  against  himself,  and  that  he  has  been  convicted  upon 
evidence  secured  in  an  unlawful  and  illegal  manner  and  in  violation 
of  his  constitutional  rights.  It  appears  that,  acting  under  instructions 
given  by  the  United  States  Attorney  or  his  assistant,  an  officer  be- 
longing to  the  United  States  secret  service  came  to  the  defendant's 
place  of  business  in  the  absence  of  Fitter,  and  demanded  that  Fitter's 
wife  allow  him  to  examine  the  ledger,  delivery  slips,  receipts,  and 
check  books.  This  demand  was  complied  with,  and  certain  slips  and 
papers  were  taken  away.  An  hour  later  an  automobile  drove  up,  and 
two  men  entered  the  store,  one  of  them  wore  a  naval  uniform,  the 
other  one  said  he  was  a  secret  service  agent.  They  entered  the  back 
office  and  called  for  "Ledger,  ledger,  contract  ledger."  Mrs.  Fitter 
at  that  time  was  working  on  the  ledger.  The  man  in  uniform  grab- 
bed the  ledger  and  carried  it  out  of  the  store.  And  as  the  two  left, 
one  of  the  men  said  he  was  going  to  bring  the  ledger  back  after  com- 
paring it  with  the  deUvery  sHps.  Mrs.  Fitter  did  not  see  the  delivery 
slips,  papers,  and  contract  ledger  again,  however,  until  she  saw  them 
in  the  office  of  the  United  States  Attorney  on  November  27,  1917. 

On  November  14,  1917,  four  days  after  the  illegal  seizure  of  the 
defendant's  ledger  and  papers,  the  United  States  Attorney  for  the 
169C.C.A.— 33 
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Eastern  district  of  New  York  was  requested  to  return  the  ledger,  and 
an  oifer  was  made  to  preserve  the  ledger  in  its  then  condition.  No 
attention  was  paid  to  this  request,  and  the  ledger  was  not  returned. 

Thereafter,  and  before  the  trial  of  this  action,  a  motion  was  made 
for  the  return  of  the  ledger,  papers,  and  slips  which  had  been  unlaw- 
fully seized,  and  by  direction  of  the  court  the  ledger  and  some  of 
the  papers  were  turned  over  by  the  United  States  Attorney  to  coun- 
sel for  the  defendant. 

Neither  of  the  men  who  examined  the  defendant's  books  and  pa- 
pers had  a  search  warrant  authorizing  them  to  examine  or  to  seize 
either  the  books  or  the  papers.  The  testimony  of  the  officers  is  that 
no  forcible  seizure  was  made,  but  that  a  request  was  made  which  was 
acceded  to  by  Fitter's  wife.  What  was  done  was  undoubtedly  an 
arbitrary  and  unlawful  violation  of  Fitter's  constitutional  rights.  The 
Fourth  Amendment  of  the  Constitution  provides: 

**The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
effects,  against  unreasonable  searches  and  seizures,  shall  not  be  violated,  and 
no  warrants  shall  issue,  but  upon  probable  cause,  supported  by  oath  or  affirma- 
tion, and  particularly  describing  the  place  to  be  searched,  and  the  persons  or 
things  to  be  seized/'  • 

The  Fifth  Amendment  provides,  inter  alia,  that  no  person — 
''shall  be  compelled  in  any  criminal  case  to  be  a  witness  against  himself.** 

[B,  8]  The  defendant  relies  upon  Flagg  v.  United  States,  233 
Fed.  481,  147  C.  C.  A.  367,  which  was  decided  by  this  court.  Flagg 
was  arrested  charged  with  having  devised  a  scheme  to  defraud  and 
with  using  the  mails  in  furtherance  thereof.  At  the  time  of  his 
arrest  all  the  books  and  papers  at  his  place  of  business  were  seized 
by  the  federal  authorities,  who  retained  them  in  their  possession  for 
several  years  notwithstanding  the  accused  made  demands  for  their 
return.  The  papers  at  last  were  returned  but  in  the  prosecution  of 
Flagg  secondarjr  evidence  gleaned  from  the  seized  documents  was 
received  in  evidence.  This  court  reversed  the  conviction  on  the 
ground  that  as  the  seizure  of  the  papers  was  illegal,  being  without 
warrant,  the  evidence  derived  therefrom  was  incompetent  against  the 
accused,  and  that  a  conviction  based  thereon  should  be  reversed. 
And  in  Weeks  v.  United  States,  232  U.  S.  383,  34  Sup.  Ct  341,  58 
L.  Ed.  652,  L.  R.  A.  1915B,  834,  Ann.  Cas.  1915C,  1177,  the  court 
unanimously  held  it  to  be  reversible  error  to  admit  in  evidence  docu- 
ments which  had  been  obtained  by  a  marshal  without  a  search  war- 
rant. 

If  the  facts  in  this  case  brought  it  within  the  principle  of  the  Flagg 
and  Weeks  Cases  it  would  be  clearly  the  duty  of  this  court  to  follow 
the  doctrine  they  announced.  But  this  case  is  clearly  distinguishable 
from  those  to  which  reference  has  been  made.  And  we  are  not  in- 
clined to  extend  the  doctrine  of  those  cases  to  the  facts  of  this.  The 
illegal  acts  of  subordinate  agents  of  the  United  States  should  not 
afford  to  the  clearly  guilty  a  means  of  escape  from  a  just  punish- 
ment unless  conviction  has  been  secured  through  the  use  of  docu- 
ments or  other  evidence  containing  self-incriminating  matter  obtained 
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by  illegal  means.  That  has  not  been  done  in  this  case.  The  papers 
and  book  which  the  officials  of  the  government  took  into  their  pos- 
session were  not  used  at  the  trial  by  the  government  or  in  prepara- 
tion therefor.  The  only  pages  in  the  ledger  examined  by  the  United 
States  Attorney  were  two,  and  those  were  put  in  evidence  by  the 
defendant.  Their  introduction  in  evidence  by  the  defendant  cured 
any  error,  if  any  existed,  based  upon  their  having  been  for  a  time 
in  the  custody  of  the  government's  agents.  Finnegan  v.  United  States, 
231  Fed.  561,  567,  145  C.  C.  A.  447. 

In  the  case  at  bar  the  trial  judge  was  very  particular  that  no  evi- 
dence should  be  received  which  was  derived  by  the  government  from 
any  paper  or  book  which  the  government  had  taken  into  his  pos- 
session by  the  illegal  "seizure."  This  appears  very  clearly  throughout 
the  trial,  but  we  will  refer  to  but  one  passage,  which  sufficiently  shows 
the  care  of  the  trial  judge  in  this  respect: 

"The  Ck)urt :  None  of  the  testimony  that  you  have  given,  I  take  it,  Is  based 
upon  information  which  you  acquired  from  papers  seized  by  the  government 
from  the  defendant  Fitter;   is  that  so? 

"The  Witness:  None  whatsoever. 

"The  Court:  Either  directly  or  indirectly;  and  none  of  the  papers* that  you 
produced  are  papers  token  by  the  government  in  that  way? 

**The  Witness :  None  whatever.    All  are  from  our  own  files. 

"The  Court:  At  this  time  I  will  be  very  careful  to  cover  this  fully  with 
each  witness,  and  I  have  also  instructed  the  district  attorney  not  to  offer  any 
evidence  of  that  sort.  Will  it  not  be  possible  during  the  rest  of  the  trial  for 
you,  or  your  associate,  to  direct  the  attention  of  the  court  to  any  testimony 
of  this  sort  which  you  think  is  being  given ;  otherwise  I  shall  have  to  caution 
each  witness. 

"Mr.  Battle:  I  think,  your  honor,  It  would  be  safer  to  caution  each  witness. 

"Mr.  Beer:  At  the  conclusion? 

**The  Court:  I  think  it  would  be  better  to  do  so  in  the  beginning,  and  I  shall 
be  obliged  to  any  of  you  gentlemen  to  call  that  to  my  attention." 

Attention  is  also  called  to  the  instruction  given  to  one  of  the  offi- 
cials of  the  government,  who  was  one  of  the  officers  who  was  en- 
gaged in  the  seizure  of  the  books.  When  he  was  called  to  the  stand 
to  testify  the  court  said: 

"Now,  Ensign  Fitzgerald,  you  have  been  called  by  the  United  States  gov- 
ernment to  testify  at  this  prosecution  against  Fitter  and  others  on  trial. 
Some  time  ago  the  authorities  of  the  government  seized  certain  books  and 
papers,  property  of  Fitter,  and  the  court  directs  attention  to  your  testimony. 
If  you  acquired  any  information  as  the  result  of  any  examination  you  may 
have  made  of  these  papers,  or  any  information  that  you  may  have  learned 
indirectly  as  the  result  of  the  contents  of  those  papers,  you  are  to  omit  all  such 
testimony  during  your  examination. 

•*The  Witness :  I  see,  sir." 

And  the  United  States  Attorney  stated  that  the  book  and  papers 
which  the  government  officials  illegally  took  into  their  possession 
were  of  no  value  in  the  prosecution  of  the  case  and  in  procuring  the 
necessary  evidence. 

[7]  It  appears  that  during  the  examination  of  a  witness  the  counsel 
for  the  government  asked  defendant's  coimsel  whether  he  had  slips 
which  the  witness  on  the  stand  referred  to.  The  extract  iErom  the 
record  follows: 
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"Mr.  Beer:  Hare  you  got  those  slips? 

••Mr.  Wood :  We  object  to  the  District  Attorney  calling  upon  the  defendant 
to  produce  slips,  and  take  exception  to  it 

*'Mr.  Beer:  I  will  consent  to  it  being  stricken  out,  and  ask  the  court  to  dis- 
regard the  remark  at  this  time. 

*'The  Court:  I  did  not  hear  the  remark.  If  any  Juryman  heard  it,  I  in- 
struct them  to  disregard  it.    The  District  Attorney  has  withdrawn  It. 

'*Mr.  Wood:  The  defendant  excepts,  and  insists  that  the  exception  go  on 
the  record." 

The  defendant's  counsel  appears  at  the  trial  to  have  made  much  of 
a  remark  which  the  court  had  not  heard  and  which  it  is  doubtful  if 
any  member  of  the  jury  had  heard.  In  view  of  the  fact  that  the 
counsel  for  the  government  at  once  withdrew  the  remark,  and  that  the 
court  immediately  cautioned  any  juryman  to  disregard  it  if  he  heard 
it,  we  do  not  regard  the  occurrence  as  one  which  would  justify  a  re- 
versal. The  circumstances  are  such  as  to  plainly  distinguish  the  case 
from  McKnight  v.  United  States,  115  Fed.  972,  977,  54  C.  C.  A. 
358,  where  the  demand  for  the  production  of  an  incriminating  docu- 
ment was  made  by  counsel  for  the  government  acting  by  direction 
of  the  trial  judge,  and  where  there  was  no  direction  to  the  jury  to 
disregard  the  error.  The  Circuit  Court  of  Appeals  in  that  case  said 
very  properly  that  the  compulsory  production  of  a  criminating  docu- 
ment by  the  accused  when  on  trial  for  crime  is  compelling  him  to 
testify  against  himself  within  the  meaning  of  the  Fifth  Amendment 
to  the  Constitution. 

[8,  9]  It  is  objected  that  Will  and  Goodman,  who  were  jointlv 
indicted  with  Fitter,  and  were  placed  on  trial  with  him,  but  at  the 
opening  of  the  trial  withdrew  their  pleas  of  guilty,  should  not  have 
been  permitted  to  testify,  having  confessed  themselves  guilty  of  felony. 
The  common-law  rule  made  a  person  incompetent  as  a  witness  who 
had  been  convicted  of  an  infamous  crime.  In  40  Cyc.  2207,  the  rule 
is  laid  down  that  "It  is  not  the  guilt,  but  the  judgment  thereon,  which 
disqualifies  the  witness;  and  therefore  a  person  who  has  not  been 
sentenced  is  competent,  although  he  has  been  foimd  guilty  of  felony, 
or  has  pleaded  guilty  to  a  charge  thereof,"  citing  the  cases.  And  In 
the  case  at  bar  the  two  witnesses  complained  of  had  pleaded  guilty, 
but  had  not  been  sentenced  at  the  time  their  testimony  was  received. 
Moreover,  the  rule  in  the  courts  of  the  United  States  since  Rosen  v. 
United  States,  245  U.  S.  467,  38  Sup.  Ct.  148,  62  L.  Ed.  406,  was 
decided,  makes  the  testimony  of  persons  convicted  of  crime  admissible, 
and  the  conviction  simply  goes  to  the  credibility  and  weight  of  their 
testimony. 

[10]  It  is  also  objected  that  error  was  committed  in  excluding  the 
testimony  of  Fitter's  wife,  who  was  called  to  give  evidence  for  the 
defense.  The  conmion-law  rule  made  husband  and  wife  incompetent 
as  witnesses  for  or  against  each  other  in  either  civil  or  criminal  pro- 
ceedings. In  some  of  the  states  the  disqualification  arising  from  the 
relation  of  husband  and  wife  has  been  removed  by  statute,  but  no 
statute  has  been  passed  on  this  subject  by  Congress.  In  United 
States  V.  Reid,  12  How.  361,  13  L.  Ed.  1023,  the  court  held  that  the 
competency  of  witnesses  in  criminal  trials  in  United  States  courts, 
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must  be  determined  by  the  rules  of  evidence  which  were  in  force  in 
the  respective  states  when  the  Judiciary  Act  of  1789  (Act  Sept.  24, 
1789,  c.  20,  1  Stat.  73)  was  passed.  In  Rosen  v.  United  States,  supra, 
the  court  concluded  that  "the  dead  hand  of  the  common-law  rule  of 
1789  should  no  longer  be  applied''  to  exclude  the  testimony  of  con- 
victed felons.  It  may  perhaps  be  said  with  equal  reason  that  "the 
same  dead  hand"  should  no  longer  disqualify  husband  and  wife  ex- 
cept as  respects  confidential  communications.  If  the  trial  judge  had 
permitted  Mrs.  Fitter  to  testify,  this  court  would  not  readily  have  been 
inclined  to  hold  that  error  had  been  committed.  But  this  judgment 
of  conviction  certainly  cannot  be  set  aside  because  the  court  still  ad- 
hered to  the  rule  of  the  common  law. 

We  come  now  to  the  consideration  of  what  we  regard  as  the  most 
serious  questions  which  the  case  presents.  The  defendant  objects  to 
the  admission  in  evidence  of  confessions  alleged  to  have  been  made  by 
three  of  the  defendants.  This  testimony  is  objected  to  on  the  ground 
that  the  confessions  were  obtained  by  inducements  held  out  by  those 
in  authority,  and  so  were  not  voluntary.  It  is  also  objected  that  the 
admissions  of  co-conspirators  which  are  alleged  to  have  been  made 
after  the  conspiracy  came  to  an  end  were  received  in  evidence. 

[11]  The  prosecution  claims  that  the  confessions  were  voluntary 
and  that  they  were  not  made  after  the  conspiracy  was  concluded. 
The  evidence  that  they  were  not  voluntary  is  based  on  what  was  said 
by  one  Fitzgerald,  an  ensign  attached  to  the  Naval  Intelligence  of 
the  United  States  Navy  at  the  Navy  Yard  in  Brooklyn,  and  who  was 
questioning  the  defendants  concerning  their  connection  with  the  al- 
leged offense.  The  conversation  took  place  prior  to  their  arrest. 
Fitzgerald's  testimony  was  that  he  said  to  defendant  Will  that  Good- 
man had  made  a  confession  implicating  himself  and  Will,  and  "I 
want  your  story  from  you  and  the  best  thing  you  caA  do  is  to  tell 
me  the  truth."  Then  he  went  over  to  the  Navy  Yard  and  found 
Prager.  He  told  him  that  he  had  a  couple  of  confessions  that  he  had 
been  delivering  short  weights  at  the  City  Park  Barracks,  and  that  he 
wanted  to  have  a  talk  with  him.  They  went  into  one  of  the  buildings 
at  the  Navy  Yard,  and  Fitzgerald  testified  he  said,  "Prager,  if  you 
have  been  delivering  the  stuff  at  the  direction  of  Fitter,  you  know 
the  best  thing  you  can  do  for  yourself  is  to  come  across."  Prager 
confessed.  Tlien  Wittholm  was  brought  in,  and  the  officer  said: 
"Wittholm,  we  have  a  confession  of  George  C.  Goodman  and  the 
chief  commissary  steward  at  the  City  Park  Barracks  to  the  effect 
that  they  have  been  receiving  money  from  John  Fitter  for  accepting 
shortages  at  the  City  Park  Barracks.  Prager  has  just  admitted  to 
me  that  he  delivered  goods  to  the  City  Park  Barracks  at  the  full 
amount  of  the  consignment  signed  for,  whereas  he  knew  that  he  onlv 
delivered  part  of  it,  and  you  better  come  across  and  tell  us  the  truth 
also,  as  we  know  you  have  been  implicated  in  it."  The  court  asked 
him  to  repeat  what  he  said  to  Wittholm,  and  his  version  then  was 
"the  best  thing  that  you  can  do  is  to  tell  the  truth.  You  will  make 
it  just  that  much  easier  for  yourself  to  tell  the  truth."  We  think 
that  the  evidence  shows  that  Fitzgerald  was  mistaken  in  saying  that 
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he  used  the  words,  "You  will  make  it  just  that  much  ^easier  for  your- 
self to  tell  the  truth,"  as  will  appear  as  we  proceed.  'Then  Katz  was 
brought  in  and  informed  that  Goodman  and  Will  had  confessed  and 
had  implicated  him,  and  "we  want  you  to  tell  the  truth ;  come  across 
and  tell  the  truth."  An  officer  who  was  attached  to  the  Naval  Intelli- 
gence Bureau,  and  who  was  present  at  the  conversations  above  de- 
tailed and  heard  them,  denied  positively  that  Fitzgerald,  who  ques- 
tioned Prager,  told  him  that  he  '*had  better  come  across  and  tell 
the  truth;  it  will  be  easier  for  you."  And  he  testified  that  to  the 
best  of  his  knowledge  what  was  said  was,  "Tell  the  truth." 

Goodman  on  cross-examination  was  asked  whether  Fitzgerald  said 
to  Prager,  "You  had  better  come  across;  it  will  be  easier  for  you." 
He  replied:  "I  don't  remember  'easier.'  He  said  the  best  thing  to 
do  would  be  to  come  across  and  tell  the  truth."  Goodman  also  testi- 
fied that  he  had  received  no  promises  from  any  one. 

An  assistant  paymaster  in  the  navy,  who  was  present  when  Fitz- 
gerald talked  with  Prager,  testified  that  he  did  not  hear  him  say, 
"You  better  come  across;  it  will  be  much  easier  for  you  if  you  do." 
It  is  quite  unimportant  whether  the  words,  "You  better  come  across," 
were  used ;  for  the  evidence  disclosed  that  it  was  a  slang  expression, 
meaning  to  tell  the  truth. 

The  defendant  Will  testified  at  the  trial  that  no  promise  whatever 
had  been  made  to  him,  and  that  he  did  not  confess  until  after  he  and 
defendant  Goodman  had  talked  the  matter  over  between  them,  and 
concluded  to  make  a  statement  to  the  United  States  Attorney  a  week 
before  the  trial  began. 

The  civil  and  common  law  regarded  diflferently  the  question  of  the 
admissibility  of  confessions  in  evidence.  The  civil  law  assumed  that 
an  innocent  person  would  not  confess  to  the  commission  of  a  crime 
he  had  not  committed.  It  therefore  regarded  confessions  as  evi- 
dence of  the  most  satisfactory  kind,  and  as  conclusive  evidence  of 
guilt  in  all  cases  not  capital,  unless  there  was  overwhelming  proof 
to  the  contrary.  Domat's  Civil  Law,  §  2086.  But  the  common  law 
took  quite  a  different  view  of  the  subject,  and  was  disposed  to  regard 
confessions  with  distrust.  At  one  time  the  courts  in  England,  as 
Sir  James  Fitzjames  Stephen  in  his  History  of  the  Criminal  Law  of 
England,  vol.  1,  p.  447,  points  out,  "were  disposed  to  take  almost 
any  opportunity  to  exclude  evidence  of  confessions,  almost  anything 
being  treated  as  an  inducement  to  confess.  In  1852,  however,  the 
law  was  considerably  modified  by  the  decision  in  the  case  of  R.  v. 
Baldry,  2  Den.  430,  since  which  time  the  disposition  has  been  rather 
the  other  way."  The  English  rules  of  evidence,  incumbered  as  they 
originally  were  with  what  Stephen  calls  "all  manner  of  irrational 
matter,"  excited  the  indignation  of  Bentham,  who  thought  that  all  ob- 
jections to  evidence  ought  to  be  objections,  not  to  its  admissibility, 
but  to  its  weight.  And  his  influence  has  had  much  to  do  with  the 
modification  of  these  rules  in  England. 

In  this  country  our  courts  have  been  inclined  to  take  a  more 
liberal  view  of  the  subject  of  confessions  than  the  EngHsh  courts 
took. 
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In  Hopt  V.  Utah,  110  U.  S.  574,  584,  4  Sup.  Ct.  202,  207  (28  L. 
Ed.  262),  the  court,  speaking  of  the  admissibility  of  confessions,  said : 

**Wlille  some  of  the  adjudged  cases  indicate  distrust  of  confessions  whidi 
are  not  judicial,  it  is  certain,  as  observed  by  Baron  Parke  in  Begina  v.  Baldry, 
2  Den.  Cr.  Cas.,  430,  445,  that  the  rule  against  their  admissibUity  has  been 
sometimes  carried  too  far,  and  in  its  application  justice  and  common  sense  have 
too  frequently  been  sacrificed  at  the  shrine  of  mercy," 

In  Commonwealth  v.  Chance,  174  Mass.  245,  249,  54  N.  E.  551, 
553  (75  Am.  St.  Rep.  306),  the  court,  speaking  through  Chief  Justice 
Holmes,  held  certain  conversations  between  an  accused  person  and 
a  police  officer  voluntary  and  properly  received  in  evidence,  and  said : 

"We  have  no  disposition  to  make  the  rule  of  exclusion  stricter  than  it  is 
under  our  decisions.    It  goes  to  the  verge  of  good  sense,  at  least" 

The  rule  in  regard  to  the  admission  of  confessions  is  stated  by 
the  Supreme  Court  in  Bram  v.  United  States,  168  U.  S.  532,  18  Sup. 
Ct.  183,  42  L.  Ed.  568,  as  follows: 

"But  a  confession,  in  order  to  be  admissible,  must  be  free  and  voluntary; 
that  Ls,  must  not  be  extracted  by  any  sort  of  threats  or  violence,  nor  obtained 
by  any  direct  or  implied  promises,  however  slight,  nor  by  the  exertion  of  any 
improper  influence.    ♦    ♦    ♦ 

"A  confession  can  never  be  received  in  evidence  where  the  prisoner  has  been 
Inffdenced  by  any  threat  or  promise;  for  the  law  cannot  measure  the  force 
of  the  influence  used,  or  decide  upon  its  effect  upon  the  mind  of  the  prisoner, 
and  therefore  excludes  the  declaration  if  any  degree  of  influence  has  been 
exerted.    ♦    ♦    ♦" 

The  question,  therefore,  is  whether  the  testimony  already  referred 
to  must  be  considered  as  amounting  to  such  an  inducement  or  im- 
proper influence  as  should  have  caused  the  trial  court  to  exclude  the 
confessions  from  evidence.  We  think  this  question  must  be  answered 
in  the  negative. 

In  Wharton's  Criminal  Evidence  (Ed.  1912)  vol.  2,  p.  1344,  §  647, 
it  is  said  that  "a  mere  adjuration  to  speak  the  truth  does  not  vitiate  a 
confession,  when  neither  threats  nor  promises  are  applied.'' 

The  same  authority  in  volume  2,  §  654,  p.  1358,  states  the  law  as 
follows : 

"As  to  admonitions  to  tell  the  truth,  even  where  coupled  with  the  statement 
that  to  tell  the  truth  is  best,  it  has  been  held  in  this  country  that  the  confession 
is  voluntary;  but  in  England  the  words,  *You  had  better  tell  the  truth,* 
seem  to  have  acquired  a  sort  of  technical  meaning,  importing  a  threat  or  a 
benefit  As  anomalous  as  it  may  seem,  the  explanation  is  that,  while  the 
accused  is  advised  to  tell  the  truth,  he  supposes  that  what  the  authorities 
mean  is  that  he  is  to  say  that  he  is  guilty,  and  this,  coupled  with  the  state- 
ment that  it  would  be  better  to  tell  the  truth,  furnishes  the  temptation  to  make 
an  unworthy  statement,  hence  an  involuntary  confession.  In  this  country, 
however,  the  weight  of  authority  is  that  an  inducement  cannot  be  implied 
from  the  mere  exhortation  that  it  is  better,  or  is  best,  to  tell  the  truth,  nor 
under  the  advice  that  if  the  accused  is  guilty  a  confession  could  not  put  him 
in  any  worse  condition,  and  that  he  had  better  tell  the  truth  at  all  times." 

In  Sparf  &  Hansen  v.  United  States,  156  U.  S.  51,  55,  56,  15 
Sup.  Ct.  273,  39  L.  Ed.  343  (1895),  the  accused  was  told  that  when 
the  right  time  came  to  "tell  the  truth."    And  the  Supreme  Court  said 
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that  "this  was  not  offering  to  the  prisoner  an  inducement  to  make  a 
confession.  Littledale,  J.,  well  observed  in  Rex  v.  Court,  7  Car.  & 
P.,  486,  that  telling  *  *  *  the  truth  is  not  advising  him  to  con- 
fess anything  of  which  he  is  really  not  guilty.  See,  also.  Queen  v. 
Reeve,  L.  R.  1  C.  C,  362." 

In  Lucasey  v.  United  States,  Fed.  Cas.  No.  8588a,  decided  in  the 
Circuit  Court  for  the  District  of  Columbia  in  1852,  the  accused  was 
told  "it  would  be  better  for  him  to  tell  the  truth,"  and  thereafter  he 
told  where  the  stolen  property  was.  The  court,  over  objection,  had 
admitted  the  evidence,  and  the  judgment  of  the  trial  court  was  af- 
firmed. It  does  not  appear  whether  the  person  who  told  the  ac- 
cused that  it  would  be  better  for  him  to  tell  the  truth  occupied  any 
official  relation. 

In  Hintz  V.  State,  125  Wis.  405,  104  N.  W.  110  (1905),  the  sheriflF 
said  to  the  prisoner:  "You  might  as  well  tell  the  truth,  Charlie.  I 
think  it  would  be  better  for  you."  The  prisoner  said:  "Do  you 
think  it  would  do  me  any  good  ?"  And  the  sheriff  replied :  "I  think 
the  truth  is  always  the  best."  The  confession  was  held  properly 
received.  In  Roszczyniala  v.  State,  125  Wis.  414,  104  N.  W.  113 
(1905),  the  inspector  said  to  the  accused,  "You  better  tell  the  truth 
about  this  matter ;"  and  it  was  held  the  confession  was  admissible. 

In  Huffman  v.  State,  130  Ala.  89,  30  South.  394  (1900),  the  officer 
who  arrested  the  defendant  said  to  him:  "If  you  have  stolen  the 
cotton,  it  will  be  better  for  you  to  tell  the  truth  about  it."  The  court 
held  that  this  did  not  render  the  confession  involuntary  and  inad- 
missible. And  the  court  cited  a  number  of  Alabama  decisions  to  the 
like  effect. 

In  State  v.  Habib,  18  R.  I.  558,  30  Atl.  462  (1894),  an  accomplice 
said  to  the  accused,  who  was  under  arrest :  "It's  no  use  trying  to  get 
out  of  it;  they've  got  us  dead;  we  have  all  been  arrested,  and  you 
might  as  well  tell  the  truth."  The  accused  then  confessed,  and  his 
confession  was  held  properly  received  in  evidence. 

In  State  v.  Nagle,  25  R.  I.  105.  54  Atl.  1063,  105  Am.  St.  Rep. 
864  (1903),  a  statement  made  to  the  mittimus  officer  by  one  accused 
of  murder  while  in  custody  on  the  way  to  jail  was  held  to  have  been 
improperly  admitted  in  evidence  and  to  constitute  reversible  error. 
The  statement  was  made  after  the  officer  had  told  her  that  "the  truth, 
whatever  that  might  be,  ought  to  be  told;  that  it  was  always  the 
best,  except  where  it  would  be  the  means  of  conviction,  and  that 
even  then  he  should  prefer  it  if  it  were  his  case ;  *  *  *  that  there 
was  ample  proof  that"  the  accused  had  bought  the  revolver,  "and 
that,  having  mentioned  the  place  where  she  bought  it,  she  might 
just  as  well  say  whether  or  not  she  bought  it."  While  the  court  held 
the  admission  in  evidence  of  what  the  woman  said  was  under  the 
circumstances  reversible  error  on  the  ground  that  her  statement  was 
not  voluntary,  it  declared  that  "we  do  not  wish  to  be  understood  in 
what  we  have  thus  said,  however,  as  deciding  that  a  mere  request,  ad- 
vice, or  admonition  to  tell  the  truth  will  render  a  confession  induced 
thereby  inadmissible  in  evidence;  for  the  strong  current  of  author- 
ities, as  well  as  the  better  reason,  is  to  the  contrary.    ♦    *    *    Those 
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decisions  which  have  gone  to  the  extent  of  so  holding  have  certainly 
gone  'to  the  verge  of  good  sense,  at  least.'  But  where  the  request 
or  admonition  is  given  in  such  language  and  under  such  circumstances 
that  the  prisoner  might  naturally  have  understood  it  as  recommending 
a  confession,  the  confession  induced  thereby  will  be  inadmissible  in 
evidence." 

In  State  v.  Kornstett,  62  Kan.  221,  61  Pac.  805  (1900),  the  court 
held  that  mere  advice  or  admonition  to  the  accused  to  speak  the  truth, 
which  does  not  import  a  threat  or  benefit,  will  not  render  a  confes- 
sion then  given  incompetent. 

In  Rizzolo  V.  Commonwealth,  126  Pa.  54,  17  Atl.  520  (1889),  a 
subordinate  detective  told  the  prisoner  that  "he  had  better  tell  the  cap- 
tain all  he  knew ;  that  it  would  be  better  for  him."  Later  the  cap- 
tain told  him:  "If  you  have  anything  to  tell  me,  in  God's  name  tell 
me  the  truth;  if  not,  tell  me  nothing.  *  *  *  I  can  make  you  no 
promise ;  I  cannot  even  ask  you  to  tell  me  a  word ;  but  I  tell  you  now, 
anything  you  say  to  me  I  shall  use  against  you.  *  *  *"  The 
confession  received  under  these  circumstances  was  held  properly  ad- 
mitted in  evidence. 

In  State  v.  Anderson,  96  Mo.  241,  249,  9  S.  W.  636,  639,  the  court 
held  a  confession  admissible,  saying  that  confessions  are  inadmissible 
which  are  forced  from  the  defendant  by  flattery  of  hope  or  torture  of 
fear,  adding:  "But  mere  adjurations  to  tell  the  truth  furnish  no 
ground  for  excluding  them.  State  v.  Hopkirk,  84  Mo.  278."  In  the 
Anderson  Case  the  accused  was  told  by  one  of  his  guards:  "Ed,  if 
you  are  innocent,  stick  to  it;  if  guilty,  acknowledge  it,  and  it  will 
probably  go  easier  with  you." 

In  State  v.  Meekins,  41  La.  Ann.  543,  6  South.  822  (1849),  the 
court  sustained  the  admissibility  of  a  confession,  saying:  "The  bill 
discloses  nothing  impairing  the  free  and  voluntary  quality  of  the 
confession.  Neither  threat  nor  promise  was  made,  but  it  was  given  on 
the  simple  advice  of  the  officer  that  *he  had  better  tell  the  truth.' " 

In  Heldt  v.  State,  20  Neb.  493,  30  N.  W.  626,  57  Am.  Rep.  835, 
a  detective  in  the  guise  of  a  friend  told  a  suspected  party  that  he 
had  consulted  an  attorney,  who  said :  "He  [the  prisoner]  had  better 
tell  the  facts  of  the  case  and  that  they  would  be  likely  to  do  him 
as  much  good  as  anything  he  could  do,  and  that  there  was  no  use 
lying  about  it,  and  he  had  better  tell  the  truth,"  and  the  court  held 
the  confession  admissible. 

In  State  v.  Staley,  14  Minn.  105  (Gil.  75)  (1869),  the  court  held 
that  a  confession  made  in  answer  to  a  question  assuming  the  guilt  of 
the  person  confessing,  or  which  was  obtained  by  artifice,  falsehood,  or 
deception,  or  procured  by  a  caution  to  the  accused  to  tell  the  truth, 
if  he  said  anything,  did  not  render  a  confession  inadmissible.  It  was 
declared  that  "unless  there  is  a  positive  promise  of  favor,  made  or 
sanctioned  by  a  person  in  authority,  or  the  inducement  held  out  is 
calculated  to  make  the  confession  an  untrue  one,  I  think  it  may  be 
laid  down  as  a  rule  based  on  reason,  and  deducible  by  the  late  au- 
thorities, that  the  confession  will  be  admissible." 

The  fact  that  the  confessions  were  made  by  defendants  while  they 
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were  in  the  naval  prison  is  emphasized  by  counsel  as  a  matter  of  con- 
sequence in  detennining  tfie  admissibility  of  the  confessions.  These 
men  were  not  at  the  time  under  arrest,  and  were  not  in  a  cell  or  in 
the  prison  proper,  but  in  a  room  used  for  hospital  purposes.  In 
Sparf  &  Hansen  v.  United  States,  supra,  counsel  contended  that  a 
confession  could  not  be  voluntary  if  made  while  a  defendant  is  im- 
prisoned and  in  irons  under  an  accusation  of  having  committed  a 
capital  oflfense.  The  court  held  otherwise,  saying:  We  have  not 
been  referred  to  any  authority  in  support  of  that  position."  And 
"confinement  or  imprisonment  is  not  in  itself  sufficient  to  justify  the 
exclusion  of  a  confession,  if  it  appears  to  have  been  voluntary,  and 
was  not  obtained  by  putting  the  prisoner  in  fear  or  by  promises." 

In  Wilson  V.  State,  19  Ga.  App.  759,  769,  92  S.  E.  309,  313,  the 
court  said :  "Telling  a  prisoner  that  it  will  be  better  for  him  to  tell 
the  truth  can  hardly,  by  any  process  of  right  reasoning,  be  interpreted 
as  an  invitation  to  him  to  make  an  untrue  confession." 

[12,  13]  We  come  in  conclusion  to  inquire  whether  there  was  er- 
ror in  admitting  in  evidence  the  confessions  of  the  codefendants.  The 
general  rule  was  stated  in  American  Fur  Co.  v.  United  States,  2 
Pet.  358,  365  (7  L.  Ed.  450),  Mr.  Justice  Washington  speaking  for 
the  court.  He  said  that,  "where  two  or  more  persons  are  associated 
together  for  the  same  illegal  purpose,  any  act  or  declaration  of  one  of 
the  parties  in  reference  to  the  common  object,  and  forming  a  part 
of  the  res  gestae,  may  be  given  in  evidence  against  the  others."  So 
in  Wiborg  v.  United  States,  163  U.  S.  632,  16  Sup.  Ct.  1127,  1197, 
41  L.  Ed.  289,  the  court  declared  that  the  declarations  must  be  made 
in  furtherance  of  the  common  object,  9r  must  constitute  a  part  of  the 
res  gestae  of  acts  done  in  such  furtherance.  And  as  this  court  held 
in  Erber  v.  United  States,  234  Fed.  221,  228,  148  C.  C.  A.  123,  ad- 
missions or  confessions  made  after  a  conspiracy  is  at  an  end  can- 
not be  received  as  against  a  coconspirator.  In  this  case  confessions 
made  after  the  conspiracy  was  at  an  end  were  received  in  evidence  for 
the  purpose  indicated  in  the  court's  charge  to  the  jury,  which  was 
as  follows: 

"Now,  gentlemen,  you  have  also  to  consider  that  proof  has  been  offered  by 
the  government  that  the  defendants  Goodman,  Katz,  Prager,  and  Wlttholm 
have  made  so-called  confessions  of  their  participation  in  this  alleged  con- 
spiracy ;  and  while  the  confessions  themselves  are  only  to  be  received  by  you 
as  evidence  against  the  defendant  himself  for  making  the  confessions,  so  far 
as  the  confession  Is  concerned,  nevertheless  the  court  charges  you  that  that  con- 
fession is  some  corroboration  of  the  testimony  given  by  the  defendants  Will 
and  Goodman  where  It  applies  thereto ;  and  it  is  for  you  to  determine  whether 
there  has  been  produced  by  the  government,  and  offered  in  evidence,  sufficient 
corroboration  to  satisfy  you  that  the  testimony  given  by  the  defendants  Will 
and  Goodman  is  correct,  and  that  the  guilt  of  the  defendants  has  been  estab- 
lished beyond  a  reasonable  doubt." 

To  so  inform  the  jury,  and  then  immediately  add  that  the  con- 
fessions might  also  be  used  as  some  corroboration  of  the  testimony 
given  by  Will  and  Goodman,  was  inconsistent  and  confusing.  The 
jury  had  been  told  that  the  testimony  of  Will  and  Goodman,  being 
the  testimony  of  confederates  and  accomplices,  should  not  be  acccpt- 
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cd  unless  corroborated.  And  then  they  were  informed  in  the  por- 
tion of  the  charge  above  set  forth  that  the  confessions  might  be  ac- 
cepted as  some  corroboration  of  the  two  witnesses,  Will  and  Goodman. 
This  was  permitting  the  confessions  to  be  used  against  Fitter. 

And  as  the  conspiracy  was  at  an  end  when  the  confessions  were 
made,  they  could  not  be  so  used.  The  objection  to  their  admission 
in  evidence  was  properly  taken  at  the  time  and  the  error ,  requires  a 
reversal. 

Judgment  reversed. 


(258  Fed.  683) 

PROVIDENT  LIFE  &  TRUST  CO.  et  al.  v.  FLETCHER  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    May  14»  1919.) 

No.  23L 

1.  USUBY  ^S»37 — PXJBCHASK  OF  CONTINGENT  LfiaACT. 

A  transaction  by  which  a  legatee  44  years  old,  who  had  been  refased 
life  insurance  by  various  companies,  assigned  an  interest  in  a  legacy 
payable  only  in  case  he  reached  the  age  of  55  for  less  than  one-tenth  of 
legacy's  amount  held  not  usurious. 

2.  Wills  ^s»743 — ^Assignment  of  Legacy— Gbounds  fob  Equitable  Relief 

— "Catching  Babgain." 

When  a  well-educated  man  44  years  old,  with  independent  means,  con- 
veys his  interest  under  a  contingent  legacy  for  a  small  fraction  of  the 
legacy's  amount,  the  transaction  will  not  be  set  aside  as  a  ''catching  bar- 
gain," which  merely  describes  that  kind  of  fraud  often  perpetrated  upon 
young,  inexperienced,  or  ignorant  people. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Catching 
Bargain.] 

3.  Executobs  and  Administbatobs  ^cs»524(2) — Suit  in  Fobeign  Jurisdiction 

— Fedebal  Coubts. 

Foreign  executors,  who  have  filed  papers  required  by  Code  Civ.  Proc. 
N.  Y.  f  1836a,  may  sue  in  a  federal  court  in  New  York  to  recover  funds 
of  the  estate. 

4.  Executobs  and  Administbatobs  ^=»524(2)— Suit  in  Fobeign  Jurisdiction 

—Filing  LErrEBS— New  Yobk  Statute. 

Code  Civ.  Proc.  N.  Y.  §  1836a,  requiring  foreign  executors  to  file  copies 
of  letters,  is  a  condition  subsequent  to  a  suit,  and  may  be  complied  with 
at  such  time  as  the  court  permits. 

5.  Assignments  ^=>43 — Effect  of  Wbong  Date — "Fobgeby." 

An  assignment  dated  a  year  before  it  was  actually  made,  through  a 
clerical  error  which  has  done  no  harm,  is  not  invalid  as  a  forgery,  since 
a  "forgery*'  consists  of  the  false  making  or  material  alteration  of  a  writ- 
ing which,  if  genuine,  would  be  of  legal  effect,  and  doing  so  with  intent 
to  defraud. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  E^rst  and 
Second  Series,  Forgery.] 

6.  Wills  €=>743 — Assignment  of  Li»?gacy— Effect  on  Pbiob  Assignments. 

An  absolute  assignment  of  certain  rights  In  a  legacy  under  a  specified 
item  of  a  will  did  not  extinguish  rights  previously  secured  through  an 
assignment  pledging  an  Interest  In  legacy  under  another  Item  of  same 
wllL 

7.  Assignments  ^=»46 — Recobding   Statute— Retboactive  Constbuction. 

The  New  York  statute  regulating  the  recording  of  assignments  of  in- 
terests in  estates  is  not  retroactive. 

^s>For  other  cases  see  same  topic  &  KEY- NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  SouA- 
em  District  of  New  York. 

Suit  by  the  Provident  Life  &  Trust  Company  and  Catherine  Stew- 
art Wood,  as  executors  under  the  last  will  and  testament  of  William 
Brewster  Wood,  deceased,  against  Austin  B.  Fletcher,  as  testamentary 
trustee  of  Conrad  Morris  Braker,  under  the  last  will  and  testament  of 
Conrad  Braker,  Jr.,  deceased,  and  Conrad  Morris  Braker  and  Daniel 
P.  Ritchey.  Decree  for  complainants  (237  Fed.  104),  and  defend- 
ants Braker  and  Ritchey  appeal.     Affirmed. 

This  action  as  originally  brought  by  the  Provident  Company  et  aL,  as  ex- 
ecutors of  Wood,  was  a  suit  to  enforce  an  assignment  of  a  contingent  in- 
terest under  the  will  of  Conrad  Braker,  Jr.,  deceased.  The  parties  defendant 
are  the  same  as  In  Brown  v.  Fletcher,  253  Fed.  15,  165  C.  C.  A.  35,  here  as 
there  Fletcher  the  trustee  is  a  mere  stak^older*  and  the  basis  of  litigation 
is  another  of  Conrad  Morris  Braker's  transfers  of  contingencies  under  his  fa- 
ther's will,  in  consideration  of  small  cash  payments.  The  decision  appealed 
from  Is  reported  in  237  Fed.  104,  and  the  statement  of  facts  prefixed  to  Judge 
Learned  Hand's  opinion  is  adopted  by  this  courti 

Subsequent,  however,  to  the  decision  Just  dted,  one  Ritchey  was  permitted 
to  intervene,  and  set  up  by  cross-bill  a  claim  arising  as  follows:  On  March  5, 
1902,  New  York  Finance  Company  borrowed  from  one  Banes,  trustee  under 
the  will  of  Banes,  deceased,  $5,000,  and  executed  and  delivered  to  said  Banes 
Its  promissory  note  for  that  amount,  bearing  interest  at  6  per  cent  and  due 
February  25.  1905,  contemporaneously  assigning  as  collateral  to  said  note, 
and  to  said  Banes,  "all  the  estate,  right,  etc.,  of  any  kind,  form,  or  descrip- 
tion which  the  said  New  York  Finance  Company  now  has  or  hereafter  may 
have  in  the  estate  of  Conrad  Braker,  Jr.,  deceased,"  by  virtue  of  Conrad 
Morris  Braker's  assignment  of  February  25,  1902,  to  said  Finance  Company. 
Thus  Banes,  trustee,  had  as  security  for  his  $5,000  note  what,  if  Conrad  Mor- 
ris Braker  lived  long  enough,  would  amount  to  $35,000,  out  of  the  sums  com- 
ing to  him  under  the  fifteenth  and  sixteenth  articles  of  his  father's  wilL 

On  August  12,  1907,  the  Finance  Company,  "in  consideration  of  a  certain 
agreement  dated  July  2,  1907,"  between  itself  and  Banes,  trustee,  transferred 
to  said  Banes  absolutely  all  its  right,  title,  and  interest  In  the  estate  of  Con- 
rad Braker,  Jr.,  deceased,  "subject,  however,  to  all  existing  and  prior  assign- 
ments thereof."  The  agreement  of  July  2,  1907,  is  not  in  evidence.  By  mesne 
assignments,  not  necessary  to  enumerate,  Ritchey,  the  intervener,  became  the 
owner  of  whatever  Banes,  trustee,  had  by  the  transactions  recited. 

Subsequent  to  the  loans  to  Finance  Company,  which  are  the  basla  tor  both 
Ritchey's  and  the  Provident  Company's  demands,  it  became  legal  in  New 
York  to  record  In  the  office  of  the  appropriate  surrogate  such  transfers  of 
shares  in  estates  as  those  by  Mnance  Company  to  Banes  and  Wood  section 
.•^2,  Personal  Property  Law  (Consol.  Laws,  c.  41).  Tliereupon  the  owners  for 
the  time  being  of  what  are  now  the  claims  of  both  Ritchey  and  Provident 
Company  recorded  these  conveyances,  but  both  the  Banes-Ritchey  transfers 
(of  1902  and  1907)  were  recorded  before  either  of  the  Wood-Provident  Cctn- 
pany  transfers  (of  1903  and  1912). 

The  intervener  Ritchey  also  showed,  or  called  to  the  attention  of  the  court, 
that  the  "written  assignment  as  collateral  security"  by  Finance  Company  to 
Wood,  accompanying  the  note  of  July  5,  1903,  and  transferring  all  Finance 
Company's  "right  arising  by  virtue  of  the  assignment  of  Conrad  Morris 
Braker  of  February  25,  1902"  (237  Fed.  at  page  105),  purported  to  be  executed 
March  5,  1902,  and  was  signed  by  one  as  president  of  Finance  Company  Trtio 
was  not  such  president  on  said  March  5,  but  was  so  on  September  18,  190S, 
when  he  acknowle<lged  its  execution. 

On  this  record,  Ritchey  then  joined  with  Provident  Company  in  assertinir 
that  Finance  Company's  transaction  with  Braker  on  February  26.  1902,  was 

1  The  report  In  237  Fed.,  on  the  ninth  line  from  foot  of  page  105,  containa 
a  confusing  typographical  error.  The  date  July  5,  1912,  should  read  July  5» 
1903. 
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not  a  loan,  nor  tainted  witb  osnry,  and  did  render  Finance  Company  abBO- 
Inte  owner  of  Braker's  expectations  under  the  fifteenth  and  sixteenth  articles 
of  Ilia  father's  will  to  the  extent  of  $35,000;  but  he  opposed  Provident  Com- 
pany's claim  to  $15,000  and  interest  therefrom,  and  demanded  the  whole  fund, 
with  its  accumulations  pendente  lite,  because: 

(1)  The  transfer  accompanying  the  Wood  note  of  July  5, 1903,  is  a  **forgery." 

(2)  The  absolute  conveyance  of  1912  to  Wood  extinguished  the  note  and  col- 
lateral assignment  of  1903,  and  the  Provident  Company's  claim  must  stand  on 
the  later  transfer  only ;  which 

(3)  Is  inferior  to  the  Banes  transfers,  because  later  in  time  of  execution,  as 
well  as  later  in  date  of  record ;  and  the  statute  compels  such  assignments  as 
these  to  rank  in  the  order  of  recording,  even  though  executed  and  delivered 
before  enactment  of  the  recording  act 

Braker  urged  a  defense,  as  against  the  plaintlft  only,  not  appearing  in 
Brown  v.  Fletcher,  supra,  viz.  that  pluintitfs  were  executors  of  Wood,  appoint- 
ed in  the  state  of  Pennsylvania,  who  had  never  obtained  ancillary  letters  in 
New  York,  and  did  not  comply  with  section  1836a,  Code  Civ.  Proc.  N.  Y.,  until 
long  after  suit  begun;  i.  e.,  at  the  trial  below.  The  Code  section  in  question 
permits  foreign  executors  and  administrators  to  sue  in  New  York  on  produc- 
ing and  filing  in  the  "ofllce  of  the  clerk  of  the  court"  a  duly  authenticated 
copy  of  their  letters,  "in  default  whereof,  all  proceedings  ♦  ♦  ♦  may  be 
stayed  until  such  duly  authenticated  copy  of  such  letters  shall  be  so  filed." 

The  trial  court  overruled  all  Braker 's  defenses,  and  held  that  out  of  the 
whole  $35,000  (and  interest)  arising  under  the  fifteenth  and  sixteenth  sections 
of  the  Braker  will,  Ritchey  should  be  first  paid  the  $5,000  Banes  note  and  in- 
terest, then  Provident  Company  et  al.  should  receive  the  principal  and  Inter- 
est of  the  $15,000  Wood  note  and  interest,  and  the  balance  go  to  Ritchey. 
Both  Braker  and  Ritchey  appeal. 

Safford  A.  Crummey,  of  New  York  City,  for  appellant  Braker. 

Davis,  Donohue,  Thompson  &  Deitz,  of  New  York  City  (Robert 
L.  Luce  and  Seward  Davis,  both  of  New  York  City,  of  counsel),  for 
appellant  Ritchey. 

Miller,  King,  Lane  &  Trafford,  of  New  York  City  (Perry  D.  Traf- 
ford,  Wolcott  G.  Lane,  and  Orrin  C.  Isbell,  all  of  New  York  City,  of 
counsel),  for  appellees. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
Using  the  word  "usury"  with  reference  to  the  statutes  of  New  York, 
it  disposes  of  Braker's  major  defense  to  refer  to  our  decision  in  Brown 
V.  Fletcher,  supra.  The  present  transaction  shows  no  insurance  pro- 
cured at  Braker's  expense,  nor  any  covenant  on  his  part  to  pay  at  all 
events.  This  leaves  the  main  inquiry  one  of  fact,  viz.  whether  Braker 
did  in  form  absolutely  sell  and  assign  his  expectancy,*  knowing  what 
he  did  and  intending  to  do  it. 

On  this  point  it  is  of  no  importance  whether  he  liked  to  sell,  or  pre- 
ferred to  borrow.  Many  an  act  is  voluntary  in  the  legal  sense,  al- 
though induced  by  unwelcome  and  distasteful  circumstances.  With 
the  court  below  we  find  it  amply  proven  that  Braker  did  sell  to  Finance 
Company  his  expectancies  under  the  fifteenth  and  sixteenth  articles 
of  his  father's  will,  with  full  knowledge  of  what  he  was  doing,  and 
intending  to  do  what  he  did.  That  he  also  contemporaneously  intend- 
ed to  deny  such  willingness  and  knowledge,  should  he  live  to  be  55 
years  old,  is,  we  think,  also  proven,  but  is  quite  immaterial,  except  as 
a  reflection  upon  Braker's  character. 
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[2]  There  remains  a  renewed  appeal  to  the  doctrine  of  catching 
bargains.  The  material  facts  on  this  point  do  not  differ  from  those 
in  Ae  Brown  case,  except  that  Braker  was  about  a  year  older.  This 
doctrine  (in  so  far  as  it  does  not  rest  upon  a  desire  to  preserve  to  the 
heir  the  family  estate)  is  but  an  aid  to  equity  when  endeavoring  to 
apply  what  Justice  Bradley  called  "a  principle  of  law,  as  well  as  of 
natural  justice,"  namely,  that  "greater  consideration  and  care  are  due 
to  persons  known  to  be  unable  to  take  care  of  themselves  than  to  those 
who  are  fully  able  to  do  so."  Graffam  v.  Burgess,  117  U.  S.  185,  6 
Sup.  Ct.  686,  29  L.  Ed.  839.* 

In  so  far  as  decisions  have  been  based  on  judicial  desire,  confessed 
or  obvious,  to  preserve  and  perpetuate  family  estates,  we  decline  to 
follow  the  same,  regarding  such  doctrine  as  wholly  unsuited  to  our  na- 
tional spirit,  and  certainly  unsupported  by  any  ruling  of  our  highest 
court. 

It  having  been  agreed  for  a  long  time  that  mere  inadequacy  of  price 
is  not  enough  to  set  aside  the  sale  of  an  expectancy,  the  inquiry  al- 
ways is  whether  an  unconscionable  advantage  was  taken  by  or  through 
means  inequitable,  even  though  legal.  Thus  "catching  bargains"  be- 
comes no  more  than  a  phrase  convenient  to  describe  the  kind  of  fraud 
often  capable  of  perpetration  upon  the  young,  the  inexperienced,  or 
the  absolutely  ignorant.  For  a  good  example,  see  Hallett  v.  Collins, 
10  How.  184,  13  L.  Ed.  376.  When  such  circumstances  are  proven, 
and  it  is  insisted  "that  the  proceedings  were  all  conducted  according 
to  the  forms  of  law,"  the  comment  of  Justice  Bradley  (Graflfam  v. 
Burgess,  supra)  is  always  appropriate.     He  said : 

"Very  likely.  Some  of  the  most  atrocious  frauds  are  committed  In  that  way. 
Indeed,  the  greater  the  fraud  intended,  the  more  particular  the  parties  to  it 
often  are  to  proceed  according  to  the  strictest  forms  of  law." 

But  where,  as  here,  the  man  who  in  due  form  sells  that  which  may 
be  much,  in  consideration  of  that  which  is  very  little,  is  upwards  of 
40  years  old,  of  good  education,  well  to  do  according  to  any  reason- 
able standard  of  expenditure,  and  imder  no  other  coercion  than  that 
of  his  own  bad  habits,  we  are  still  agreed  that  to  such  a  man  the  doc- 
trine of  catching  bargains  has  no  application,  and  neither  by  reason 
nor  authority  are  we  compelled  to  assist  him  in  escaping  from  a  pre- 
dicament of  his  own  creation.' 

[3,  4]  The  point  that  these  plaintiffs  have  not  shown  a  right  to  sue 
as  foreign  executors  under  Code  Civ.  Proc.  §  1836a,  is  without  sub- 
stance. The  reason  for  a  foreign  executor's  inability  to  sue  is  not 
that  the  court  cannot  hear  him,  but  that  he  is  officially  confined  to  his 
own  jurisdiction.     When  that  disability  is  removed  by  the  Legisla- 

2  The  cases  on  this  subject  are,  we  think,  all  collated  In  11  Ck)rpus  Juris, 
p.  32.  See,  also,  the  earlier  view  that  the  doctrine  is  one  primarUy  for  the 
benefit  of  "an  heir  expectant."  Bouvier*s  Law  Dictionary  (12th  Ed.)  sub  nom. 
"Catching  Bargains.** 

8  See  the  treatment  of  a  not  dissimilar  transaction  with  a  mncdi  younger 
man,  per  Justice  (then  Vice  Chancellor)  Pitney,  in  Dixon  v.  Bentley,  68  N.  J. 
B]q.  124,  59  Atl.  1036.  The  purchasers  were  the  same  men  who  as  New  York 
France  Company  dealt  with  Braker. 
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turc,  he  may  address  any  court  sitting  within  the  territorial  area  of 
legislative  power.  Thus  the  statute  of  New  York  in  effect  entitles 
these  plaintiffs  as  nonresidents  to  sue  in  the  courts  of  the  United 
States.  It  was  so  held  under  similar  circumstances  in  Beaumont  v. 
Beaumont  (C.  C.)  144  Fed.  288.  That  the  production  and  filing  of 
the  exemplification  of  letters  required  by  the  statute  is  a  condition  sub- 
sequent to  suit,  and  may  be  complied  with  at  such  *time  as  the  court 
permits,  was  decided  in  respect  of  this  particular  statute  in  Lecou- 
turier  v.  Ickelheimer  et  al.  (D.  C.)  205  Fed.  683,  which  decision  we 
approve. 

[6]  In  respect  of  Ritchey's  effort  to  exclude  Provident  Company 
et  al.  from  all  participation  in  this  fund,  we  are  of  opinion  that  the 
original  transfer  by  way  of  collateral  security  to  Wood,  deceased, 
was  not  a  "forgery."  Coimsel  seems  to  use  that  word  rather  to  in- 
dicate invalidity  than  to  accuse  of  crime,  and  such  invalidity  rests 
wholly  upon  the  admitted  or  proven  fact  that  an  instrument  bearing 
date  March  5,  1902,  was  neither  created  nqr  delivered  imtil  July  5, 
1903.  But  a  forgery  (irrespective  of  any  statute)  consists  essentially 
in  the  false  making  or  material  alteration  of  a  writing  which,  if  gen- 
uine, would  be  of  legal  efficacy,  and  of  doing  this  with  intent  to  de- 
fraud. We  fimd  as  facts  that  there  was  no  intent  to  defraud,  and  that 
nothing  was  falsely  made.  The  erroneous  date  was  no  more  than  a 
draftsman's  error,  which  has  done  no  one  any  harm.  Nor  did  this 
document  even  purport  to  minimize  or  interfere  with  any  rights  in  or 
belonging  to  Banes  at  the  date  when  it  took  effect,  to  wit,  its  delivery 
on  July  5,  1903. 

[B]  The  absolute  conveyance  to  Wood's  executors  of  1912  did  not, 
and  did  not  purport  to,  extinguish  the  rights  obtained  by  Wood  through 
his  note  and  the  accompanying  agreement  of  hypothecation.  It  at- 
tempted to  make  the  executors  absolute  owners  of  any  $20,000  that 
might  accrue  under  the  sixteenth  article  of  the  Braker  will ;  but  it  did 
not  in  the  least  affect  their  position  as  pledgee  in  respect  of  the  fif- 
teenth article.  The  attempt  was  idle,  because  of  the  earlier  assign- 
ment to  Banes ;  but  Ritchey  surely  cannot  complain  of  that.* 

Nor  can  it  be  held  that  Wood's  executors  unwittingly  surrendered 
what  they  already  had,  in  consideration  of  something  of  no  worth 
after  the  transfer  to  Banes  of  1907. 

[7]  The  New  York  statute  permitting  and  regulating  recording  of 
assignments  of  the  interests  in  estates  is  not  retroactive.  Such  is  the 
general  law ;  it  was  so  held  in  respect  of  deeds  in  this  state.    Jackson 

*  The  coUateral  assignment  to  Wood  (erroneously  dated  March  5,  1902)  be- 
gins with  a  recital  to  the  effect  that  Braker  had  sold  to  the  Finance  Company 
his  interest  under  the  sixteenth  article  of  the  will  to  the  extent  of  ^20,000 ; 
and  then  in  the  habendum  clause  assigns  to  Wood  all  the  "estate,  right,  title, 
and  interest"  of  the  France  Company  in  the  estate  of  Braker,  deceased.  In 
point  of  fact  the  Finance  Company  had  an  estate  under  the  Braker  wUl  In 
respect  of  both  the  fifteenth  and  sixteenth  articles  thereof.  The  plaintiffs 
pleaded  a  right  to  be  reimbursed  out  of  the  funds  arising  under  both  articles. 
As  neither  in  pleading  nor  by  argument  has  it  been  asserted  that  the  convey- 
ance by  way  of  pledge  was  limited  by  the  recital  above  mentioned,  we  do  not 
advert  to  the  point. 
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V.  Chamberlin,  8  Wend.  (N.  Y.)  620,  It  follows  that,  the  transfer 
by  Braker  to  the  Finance  Company  having  been  absolute  and  valid, 
the  conveyances  of  parts  thereof  made  before  the  existence  of  a  re- 
cording act  are  enforceable  in  the  order  of  time  of  making,  and  that 
the  decree  of  the  court  below  was  substantially  right.  It  is  therefore 
affirmed,  with  one  bill  of  costs  to  the  appellees,  to  be  assessed  against 
both  appellants.* 


<258  Fed.  588) 

GILSON  et  al.  v.  UNITED  STATES. 

(Gircait  Court  of  Appeals,  Second  Circuit    May  14,  1919.) 

No.  215. 

1.  Cbiminai.  Law  ^=»825(2) — ^Insi-buctions — NECEssrrr  of  Requests. 

Instruction  in  a  conspiracy  case  that  commission  of  one  of  the  overt 
acts  alleged  by  one  or  more  of  defendants  would  sustain  a  conviction,  etc, 
held  not  erroneous,  because  authorizing  a  conviction  on  an  overt  act  not 
proven,  or  committed  by  a  codefendant  who  had  been  acquitted,  where 
no  further  instruction  was  requested. 

2.  Cbihinal  Law  ^=»  1059(1) — Review — Exceptions  in  Loweb  Court. 

In  a  conspiracy  case,  exception  to  part  of  charge  stating  it  would  be  suf- 
ficient if  any  one  or  more  of  alleged  overt  acts  was  established  held  in- 
sufficient to  raise  on  writ  of  error  question  that  charge  allowed  a  convic- 
tion based  on  overt  act  not  proven,  or  conunitted  by  a  codefendant  who  iiad 
been  acquitted. 

3.  Criminal  Law  ^=»844(1) — Instructions — ^Exceptions. 

Exception  to  charge  in  criminal  case  must  be  specific,  and  not  generaL 

4.  Criminal  Law  ^s»1048 — Errors  Not  Raised  by  Exception. 

While  plain  error  not  raised  by  exception  may  be  noticed  on  aK>eal, 
right  to  do  so  will  not  be  exercised,  unless  it  is  evident  that  serious  in- 
justice will  otherwise  result. 

5.  Criminal  Law  ^=»1056(1) — Error  Not  Raised  by  Exception — ^Instbuc- 

TIONS. 

Any  error  in  an  instruction  in  a  conspiracy  case,  claimed  to  permit 
Jury  to  consider  unproven  overt  acts,  does  not  authorize  a  reversal,  in 
absence  of  an  exception,  where  numerous  overt  acts  were  established  by 
evidence. 

6.  Conspiracy  ^=»47 — Evidence — Sufficiency. 

Indirect  evidence  regarding  defendant's  participation  in  a  conspiracy 
to  defraud  United  States,  by  substituting  inferior  materials  in  army 
service  hats,  held  to  sustain  a  conviction. 

7.  Cribhnal  Law  4=»1159(2) — Review — Questions  of  Fact. 

Where  record  in  a  criminal  case  contains  sufficient  evidoice  on  part  of 
prosecution  to  require  submission  to  Jury,  any  reasonable  doubt  raised  by 
accused's  evidence  is  solely  for  Jury,  and  wiU  not  be  re-examined  by  ap- 
pellate court. 

6  As  the  fund  in  the  trustee's  hands  is  large  enough  to  pay  both  the  Banes 
and  Wood  notes,  with  interest,  and  leave  a  surplus  to  Ritchey,  we  leave  nn- 
noticcd,  as  merely  academic,  the  inquiry  whether  Ritchey,  as  Banes'  assignee, 
could  not  be  compelled  to  stand  wholly  upon  his  assignment  of  1907,  instead 
of  his  note  plus  the  assignment  of  1907.  The  court  below  regarded  the  1907 
instrument  as  of  no  effect  at  all  for  lack  of  consideration.  It  is  certainly  ar- 
guable that  the  Finance  Company  could  give  away  what  they  owned  absolute- 
ly, and  that  they  in  effect  did  so;  but,  as  the  fund  is  ample,  the  order  of  pay- 
ment becomes  immateriaL 
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In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Dirtrict  of  New  York. 

Arthur  C.  Gilson  and  Thomas  J.  Duffy  were  convicted  of  conspir- 
ing to  defraud  the  United  States,  and  they  bring  error.    Affirmed. 

The  indictment  is  against  numerous  persons  and  corporations  for  a  con- 
spiracy (Criminal  Code  [Act  March  3,  1909,  c.  321]  |  37,  35  Stat  1096  [Comp. 
St.  §  10201])  to  defraud  the  United  States.  It  was  charged  and  proven  that 
several  firms  and  corporations  (whose  names  are  of  no  importance)  contracted 
with  the  United  States,  through  proper  officers  of  the  War  Department,  to 
make  about  a  million  "service  hats"  for  army  use.  The  several  contracts  call- 
ing for  this  quantity  of  headgear  were  made  at  divers  times  between  June, 
1916,  and  June,  1917;  that  is,  both  before  and  after  the  declaration  of  war 
by  the  United  States  against  Germany.  The  indictment  having  been  severed  as 
to  some  of  the  defendants,  the  earUer  contracts  became  unimportant,  when 
Gilson  and  Duffy,  with  two  other  men,  were  tried. 

Many,  if  not  most  of  the  hats  contracted  for  were  made  at  two  factories ; 
one  in  PeekskUl,  N.  Y.,  and  the  other  in  New  Jersey.  Gilson  was  an  employ^ 
of  the  United  States  and  inspector  at  the  Peekskill  factory;  Duffy  was 
similarly  employed  and  stationed  at  the  New  Jersey  establishment  Their 
duties  were  to  see  that  the  United  States  got  what  it  had  contracted  for,  and 
particularly  that  the  said  ''service  hats"  were  made  of  the  material  (viz.  the 
hair  or  fur  of  certain  s];>ecified  animals  in  certain  definite  proportions)  agreed 
on  in  contract  and  specifications.  The  two  men  who  were  tried  with  Gilson 
and  Duffy  were  employes  of  one  or  the  other  of  the  factories  above  named. 

The  fraud  alleged  to  have  been  the  object  of  the  conspiracy,  and  actually 
perpetrated  according  to  the  evidence,  consisted  In  substituting  inferior  hair 
or  fur,  or  defident  quantities  of  the  more  expensive  qualities  of  hair,  In  that 
mixture  of  divers  sorts  of  commercial  hairs  which,  when  felted,  makes  "hat- 
bodies."  The  result  of  the  fraud  was  a  hat  cheaper  than,  and  inferior  to, 
that  contracted  and  paid  for. 

The  evidence  for  the  prosecution  tended  to  show  that  one  John  J.  Slattery, 
named  as  a  defendant  in  the  indictment,  but  who  died  before  trial,  was  the 
man  most  actively  concerned  in,  if  not  the  originator  of,  this  scheme  of  fraud. 
He  went  from  one  factory  to  the  other,  giving  directions  or  making  arrange- 
ments for  the  preparation  of  the  Inferior  hair  mixtures  above  referred  to.  It 
was  not  contended  below,  nor  is  it  argued  here,  that  the  fraud  did  not  occur. 
The  defense  of  the  four  men  tried  was  that  they  were  no  parties  to  the 
scheme,  were  not  aware  of  any  wrong,  and  were  therefore  not  conspirators  with 
Slattery,  deceased,  or  any  one  else. 

Of  the  four  defendants  tried,  two  were  acquitted;  Gilson  and  Duffy  were 
convicted,  and  brought  this  writ. 

Harrison  P.  Lindabury,  of  Newark,  N.  J.,  for  plaintiffs  in  error. 
Francis  G.  Caffey,  U.  S.  Atty.,  and  Frank  M.  Roosa,  Sp.  Asst.  U. 
S.  Atty.,  both  of  New  York  City. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  The  in- 
dictment charges  as  overt  acts  eight  several  happenings  occurring  at 
sundry  dates  between  June  26,  1916,  and  October  1,  1917.  None  of 
the  overt  acts  alleged  to  have  taken  place  in  1916  were  proven ;  most 
of  those  not  proven  being  appropriate  (if  at  all)  only  in  respect  of  the 
defendants  as  to  whom  there  had  been  a  severance. 

[1-3]  In  his  colloquial  charge  the  learned  trial  judge  called  the 
attention  of  the  jury  to  the  fact  that  the  indictment  set  forth  **soine 
eight  overt  acts."    He  described  certain  of  the  overt  acts  aforesaid  as 
to  which  evidence  had  been  given,  and  further  stated: 
160C.C.A.— 34 
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"If  one  of  these  overt  acts  was  performed  by  one  of  the  parties,  or  one  or 
more  of  the  parties,  then  that  is  sufficient  under  the  statute,  providing  you  find 
there  is  a  conspiracy,  to  make  out  the  crime  as  diarged.** 

He  also  said: 

**If  any  of  these  overt  acts  that  I  have  called  your  attention  to,  and  anich 
others  as  you  may  find  from  the  evidence  here,  were  performed  by  any  of 
the  defendants  after  the  conspiracy  had  been  entered  into  and  during  the 
life  of  the  conspiracy,  then,  gentlemen,  that  overt  act  is  binding  upon  them 
all,  because  that  you  may  say  was  an  act  in  furtherance  of  the  conspiracy." 

At  the  close  of  the  charge  counsel  for  the  plaintiffs  in  error  toc4c 
this  exception : 

"I  desire  to  except  to  that  part  of  your  honor's  charge  in  which  you  said 
that  it  will  be  sufficient  for  the  purpose  of  the  charge,  as  against  these  defend- 
ants, if  any  one  or  some  of  the  overt  acts  alleged  in  the  indictment  is  es- 
tablished." 

It  is  now  asserted  that  under  this  charge  Gilson  and  DuflFy  may 
have  been  convicted  of  a  conspiracy  without  the  jury's  finding  as  a 
fact  the  commission  of  an  overt  act  by  any  conspirator;  and  this  is 
said  to  follow  from  the  generality  of  the  court's  language,  which  left 
the  jury  to  fasten  upon  some  overt  act  that  had  not  been  proven,  or 
one  performed  by  a  codefendant  who  was  acquitted,  as  a  means  or 
ground  for  convicting  Gilson  and  Duffy  or  one  of  them. 

On  due  request  the  trial  judge  might,  and  doubtless  would,  have 
descended  into  greater  particularity  in  respect  of  the  overt  acts  charged 
and  proven.  But  as  a  general  proposition  of  law  the  charge  was  so 
plainly  right  as  to  need  no  justification;  and  in  so  far  as  it  was  in- 
sufficient, or  too  general  in  respect  of  this  particular  case  or  these 
particular  defendants,  the  exception  did  not  fairly  or  at  all  direct  the 
attention  of  the  court  to  the  insufficiency  now  complained  of.  The 
exception  was  not  sufficiently  definite  to  call  the  court's  attention  to 
the  particular  matter  objected  to,  and  give  opportunity  to  correct  it. 
Hindman  v.  First  National  Bank,  112  Fed.  931,  50  C.  C.  A.  623, 
57  L.  R.  A.  108.  It  is  the  rule  that  an  exception  must  be  specific,  and 
not  general  (Morse  v.  Tillotson,  253  Fed.  340,.  165  C.  C.  A.  122,  1 
L.  R.  A.  485),  and  there  is  no  difference  on  this  point  between  the  civil 
and  criminal  side  of  the  court. 

[4,  6]  While  a  plain  error  as  to  which  no  exception  is  taken  may 
be  and  often  has  been  noticed  by  this  court,  our  right  so  to  do  "will 
not  be  exercised,  unless  it  is  evident  that  very  serious  injustice  will 
r^ult ;  the  right  is  not  lightly  to  be  invoked,  in  either  a  criminal  or  a 
civil  case."  Gruher  v.  United  States,  255  Fed.  478,  166  C.  C.  A,  550. 
In  this  instance  no  injustice  was  done  The  evidence  was  such  as  to 
require  the  submission  of  the  case  to  the  jury,  and  it  is  in  our  opinion 
a  very  far-fetched  suggestion  that  the  jury  might  have  attached  im- 
portance to  an  unproved  overt  act,  when  there  were  so  many  (far  more 
than  the  indictment  number)  of  overt  acts  amply  shown  by  the  evidence 
submitted  to  them. 

Much  reliance  is  placed  by  plaintiffs  in  error  upon  Nash  v.  United 
States,  229  U.  S.  373,  33  Sup.  Ct.  780,  57  L.  Ed.  1232.   That  case  arose 
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under  the  Sherman  Act  (Act  July  2,  1890,  c.  647,  26  Stat  209  [Comp. 
St.  §§  8820-8823,  8827-8830]),  and  the  jury  were  charged  to  "con- 
sider carefully  all  the  means  which  the  indictment  charges"  to  pro- 
duce the  condition  or  act  denounced  by  the  statute.  We  think  the 
difference  between  such  an  instruction  as  this  and  the  careful  reference 
of  the  court  below  to  the  overt  acts  proven  is  apparent. 

In  various  forms  the  plaintiffs  in  error  assert  that  there  was  no  evi- 
dence or  no  sufficient  evidence  of  a  conspiracy  on  their  part. 

[G]  It  was  undoubtedly  a  fair  question  for  the  jury  whether  Gilson 
and  Duffy  were  or  were  not  guilty  of  no  more  than  stupidity,  igno- 
rance, or  neglect  of  duty,  or  whether  they  knowingly  and  willfully  as- 
sisted in  the  scheme  of  Slattery,  deceased,  to  defraud  the  United 
States.  The  evidence  on  this  point  was  necessarily  indirect,  as  it  near- 
ly always  is  in  conspiracy  causes.  Very  rarely  do  conspirators  make 
an  explicit  written,  or  even  oral,  statement  of  the  nature  and  object 
of  their  agreement. 

[7]  The  jury  rendered  verdict  against  these  plaintiffs  in  error,  no 
reasonable  doubt  was  found,  and  we  are  not  authorized  to  re-examine 
that  question.  The  record  contains  sufficient  evidence  on  the  part 
of  the  prosecution  to  require  submission  to  the  jury;  such  reasonable 
doubt  as  might  have  been  generated  by  the  evidence  for  the  accused 
was  for  the  jury  alone.  L,ooker  v.  United  States,  240  Fed.  932,  153 
C.  C.  A.  618. 

Judgments  affirmed. 


(258  Fed.  591) 

WILLIAJkiS  V.  EDWARD  GILLEN  DOCK,  DREDGE  &  CONSTRUCTION  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  30,  1919.) 

No.  3256. 

1.  Navigable  Waters  ^=»19 — Obstructions — Duty. 

Any  one  placing  an  obstruction  such  as  a  breakwater  in  a  navigable 
lake  outside  of  a  much-used  harbor  is  bound  to  exercise  reasonable  care  for 
the  safety  of  all  persons  making  use  of  the  harbor,  and  such  duty  re- 
quires the  placing  and  maintaining  of  a  suitable  warning  light  at  night. 

2.  Negligence  ^=>55 — Contractors — Liability  of  Owner. 

After  a  contractor  has  turned  over  the  work  and  it  has  been  accepted  by 
the  owner,  the  contractor  Incurs  no  further  liability  to  third  persons; 
the  responsibility  for  maintaining  it  and  of  giving  notice  or  warning  of 
dangers  being  then  shifted  to  the  owner. 

8.  Navigable  Waters  ^s»19 — Contractors — Liability  of  Owner. 

,  The  United  States  government,  which  engaged  a  contractor  to  construct 
a  breakwater  outside  the  Cleveland  harbor,  held  to  have  accepted  the  sec- 
tion of  the  breakwater  already  constructed,  so  that  the  contractor  was 
not  liable  for  the  death  of  one  on  a  vessel  which  struck  the  breakwater, 
due  to  the  absence  of  warning  lights. 

4.  Evidence  ^=»245 — Admissions — Statements  of  Government  Engineer. 
In  an  action  against  a  contracting  company,  which  was  building  a 
breakwater  for  the  government,  evidence  that  the  government  enjrlneer  in 
charge  of  the  work,  after  the  accident,  stated  that  the  government  was 
maintaining  a  light  on  the  end  of  the  breakwater  for  the  accommodation 
of  the  defendant,  is  admissible  only  for  the  purpose  of  impeaching  the  tes- 

^;=9For  otber  cases  see  same  topic  &  KFY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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timony  of  the  government  engineer  that  the  section  of  the  breakwater 
against  which  the  vessel  collided  had  been  accepted  by  the  government, 
etc. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Ohio ;  John  M.  Killits,  Judge. 

Action  by  Kathryn  WilHams,  administratrix  of  the  estate  of  G.  A. 
Williams,  deceased,  against  the  Edward  Gillen  Dock,  Dredge  &  Con- 
struction Company,  a  corporation.  There  was  a  judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

S.  H.  Holding,  of  Cleveland,  Ohio,  for  plaintiff  in  error. 
H.  D.  Goulder  and  Thos.  H.  Garry,  both  of  Cleveland,  Ohio,  for 
defendant  in  error. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  WEST- 
ENHAVER,  District  Judge. 

WESTENHAVER,  District  Judge.  Plaintiff  in  error,  also  plain- 
tiff below,  brought  this  action  to  recover  damages  for  the  wrongful 
death  of  one  G.  A.  Williams.  A  trial  to  a  jury  was  had,  and  after  all 
the  testimony  for  both  sides  had  been  introduced  the  District  Court, 
on  motion,  directed  a  verdict  for  the  defendant  This  action  of  the 
court  below  is  the  only  error  assigned. 

The  decedent  was  an  employe  on  a  lake  steamer  named  Jimior. 
This  steamer  on  the  night  of  May  9,  1915,  between  11  and  12  o'clock, 
as  it  was  entering  Cleveland  harbor,  struck  against  the  inside  comer 
of  the  east  end  of  the  breakwater.  As  a  result  the  boat  sank  and  the 
decedent  was  drowned.  This  collision  of  the  steamer  with  the  break- 
water, it  is  contended,  was  due  to  the  absence  of  any  light  on  or  near 
its  east  end,  and  on  this  hearing  coimsel  for  both  parties  make  the 
answer  to  the  question  involved  to  turn  on  whether  or  not  the  duty 
rested  on  the  defendant  to  maintain  such  a  light. 

The  defendant  on  July  2,  1914,  had  made  a  contract  with  the  proper 
engineering  officer  of  the  United  States  government  to  complete  the 
construction  of  6,601  feet  of  the  east  breakwater  extension  of  the 
Cleveland  harbor,  including  the  east  end  against  which  this  steamer 
collided.  This  work  was  divided  into  seven  sections,  numbered  from 
west  to  east  and  from  1  to  7,  inclusive;  the  first  six  sections  being 
each  1,000  feet  in  length,  and  the  seventh  601  feet  in  length.  These 
sections  were  to  be  constructed  in  the  order  given,  from  west  to  east 
and  work  was  prohibited  on  more  than  two  sections  in  advance  of 
the  completed  superstructure,  except  by  special  permission  of  the  en- 
gineer in  charge.  This  engineer,  however,  directed  that  the  work  first 
to  be  done  should  be  the  completion  of  the  east  end  in  the  inverse 
order  stated.  By  December  1,  1914,  not  less  than  1,800  feet  at  that 
end  was  completely  finished,  and  in  such  a  manner  that  no  further 
work  or  labor  was  required  thereon  by  the  defendant  under  its  con- 
tract. The  contract  also  provided  that  acceptance  would  be  made  by 
the  engineer  on  the  written  request  of  the  contractor,  when  a  contin- 
uous length  of  100  feet  had  been  completed,  as  was  required,  and  to 
his  entire  satisfaction.    A  request  was  made  of  the  engineer  in  charge 
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for  an  acceptance  ot  the  1,800  feet  thus  completed,  and  December  16, 
191  >,  the  engineer  certified  in  writing  that  1,800  linear  feet  at  the  east 
end  had  been  satisfactorily  completed  and  that  the  same  was  thereby 
accepted. 

The  contract  also  required  defendant  to  maintain  at  its  own  ex- 
pense lights  and  signals  required  by  the  engineer  or  by  the  regulations 
of  the  United  States  Lighthouse  Board.  The  regiilations  of  the  United 
States  Lighthouse  Board  were  not  introduced  in  evidence,  and  the 
record  does  not  indicate  clearly  what  specific  requirements,  if  any,  the 
engineer  in  charge  made  as  to  lights  during  the  period  of  construction. 
A  gas  buoy  light  was,  however,  maintained  by  the  defendant  at  the 
east  end  of  the  breakwater  from  the  time  it  began  work  until  about 
December  1,  1914,  when  all  construction  work  on  the  breakwater  was, 
owing  to  weather  conditions,  suspended  for  the  season.  The  de- 
fendant then  removed  its  gas  buoy  light  and  stored  it  on  the  United 
States  government  pier  in  the  Cleveland  harbor.  Maj.  P.  S.  Bond, 
the  government  engineer  in  charge  of  this  work,  established,  upon  the 
removal  of  the  gas  buoy,  a  light  on  the  east  end  of  the  breakwater. 
An  upright  pole  with  a  cross-arm  was  erected,  with  devices  to  raise 
and  lower  the  light  Thereafter,  and  until  the  lake  was  frozen  over, 
and  again  as  soon  as  the  ice  disappeared  in  the  spring,  the  engineer, 
and  subordinate  employes  under  his  direction  and  control,  maintained 
and  took  care  of  this  light. 

The  evidence  tends  to  show  that  on  the  afternoon  of  May,  9,  1915, 
at  about  3  o'clock,  these  employes  filled  the  lamp,  lighted  it,  and  plac- 
ed it  in  position ;  but,  in  our  opinion,  there  was  sufficient  evidence  to 
go  to  a  jury  tending  to  show  that  during  the  night,  and  preceding  the 
time  of  the  accident,  it  was  not  lighted  or  burning. 

[1]  No  question  seems  to  be  made  by  counsel  for  defendant  that 
if,  on  these  facts,  a  duty  rested  on  defendant  to  maintain  this  light 
after  the  acceptance  by  the  engineer  in  charge  of  the  east  1,800  feet 
of  the  breakwater,  the  issues  should  have  been  submitted  to  the  jury. 
This  is  also  our  opinion.  The  lake  at  this  point  was  used  more  or 
less  by  all  kinds  of  craft  plying  to  points  east  of  Cleveland  to  enter 
and  leave  the  harbor.  This  use  of  the  lake  at  this  point  was  known 
to  the  engineer  in  charge  and  to  the  defendant  and  its  servants.  A 
legal  duty,  according  to  well-settled  principles  of  law  and  numerous 
cases,  was  thereby  imposed  upon  any  one  constructing  an  obstacle  in 
water  thus  used  to  exercise  reasonable  care  for  the  safety  of  all  per- 
sons making  use  of  the  harbor,  and  this  duty  obviously  required  the 
placing  and  maintaining  of  a  suitable  warning  light.  Casement  v. 
Brown,  148  U.  S.  615,  623,  13  Sup.  Ct.  672,  37  L.  Ed.  582;  Harrison 
V.  Hughes  (D.  C.)  110  Fed.  545,  approved  and  affirmed  on  appeal 
(3  C.  C.  A.)  125  Fed.  860,  60  C.  C.  A.  442;  Wright  &  Cobb  Lighter- 
age Co.  V.  Snare  &  Triest  Co.  (3  C.  C.  A.)  239  Fed.  482,  152  C.  C.  A. 
360.  Defendant,  however,  contends,  and  the  court  below  held,  that 
after  the  completion  and  acceptance  by  the  engineer  in  charge  of  the 
east  1,800  feet  no  further  duty  or  obligation  rested  upon  it  to  guard 
or  protect  that  end  by  a  warning  light,  but  that  all  duty  in  that  l>5half 
became  thereafter  the  obligation  of  the  owner,  and  that  in  point  of  fact 
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the  owner,  through  its  proper  officer,  assumed  this  obligation  and  un- 
dertook to  perform  it. 

[2]  The  general  rule  of  law,  subject  to  certain  exceptions  not  now 
material  to  note,  is  that,  after  the  contractor  has  turned  over  the  work 
and  it  has  been  accepted  by  the  owner,  the  contractor  incurs  no  fur- 
ther liability  to  third  persons  by  reason  of  the  condition  of  the  work, 
but  the  responsibility  for  maintaining  it  and  protecting  third  persons 
against  danger  therefrom,  or  the  use  of  it  in  a  defective  condition,  or 
failing  to  give  notice  or  warning  of  dangers  to  be  apprehended  from 
its  existence,  is  then  shifted  to  the  owner.  This  rule  of  law  does  not 
seem  to  be  disputed;  in  fact,  counsel  for  both  parties  cite  and  rely 
in  part  on  the  same  cases.  See  Salliotte  v.  King  Bridge  Co.  (6  C.  C. 
A.)  122  Fed.  378,  381,  58  C.  C.  A.  466,  65  L.  R.  A.  620,  writ  of  cer- 
tiorari denied  191  U.  S.  569,  24  Sup.  Ct.  841,  48  L.  Ed.  306;  Thorn- 
ton v.  Dow,  60  Wash.  622,  111  Pac.  899,  32  L.  R.  A.  (N.  S.)  968,  and 
note;  Philadelphia,  etc.,  Railroad  Co.  v.  Philadelphia,  etc.,  Towboat 
Co.,  23  How.  209,  16  L.  Ed.  433;  Richards  v.  O'Brien,  1  Ga.  App. 
Ill,  57  S.  E.  907;  Erie  &  Western  Transportation  Co.  v.  City  of  Chi- 
cago, 178  Fed.  42,  101  C.  C.  A.  170. 

[3]  The  considerations  relied  on  by  plaintiff  to  take  the  present 
case  without  this  general  rule  are,  as  we  understand  them,  that  the 
defendant's  construction  contract  is  an  entire  contract;  that  the  obli- 
gation required  thereby  and  also  by  the  general  rules  of  negligence 
law  to  maintain  signals  and  lights,  such  as  were  required  or  necessary 
in  the  interest  of  3ie  safety  of  third  persons,  continued  until  the  con- 
tract was  performed  in  its  entirety ;  that  the  work  had  not  been  fully 
completed,  turned  over,  and  accepted;  and  that  the  completion  and 
acceptance  of  the  east  1,800  feet  only,  even  if  authorized,  did  not  bring 
defendant  within  the  protection  of  the  general  rule  above  stated. 
These  contentions  are  supported  by  invoking  the  general  rules  of  law 
as  to  what  is  an  entire  contract,  and  certain  provisions  of  this  contract, 
the  most  material  of  which  are  cited  in  the  margin.* 

1 17.  Payments.  Payments  will  be  made  monthly  on  estimates  of  such  stone 
as  has  been  placed  In  the  work  in  accordance  with  the  specifications  and  not  In- 
cluded in  any  prior  estimate,  except  that  ten  (10)  i)er  cent,  of  the  amount  ot 
each  estimate  will  be  retained  until  the  contract  work  is  fifty  (50)  per  cent 
completed,  after  which  the  amount  of  reserve  will  remain  unchanged  until  the 
full  completion  of  the  contract. 

22.  Changes.  No  changes  in  the  character  of  the  material  or  workmanship 
herein  described  ^111  be  permitted,  unless  specially  authorized  by  the  engineer. 
Should  it  be  found  desirable  to  materiaUy  modify  or  change  the  plans  or  de- 
signs of  the  work,  such  modification  or  changes  must  be  embodied  In  a  supple- 
mentary contract  with  the  consent  of  bondsmen,,  and  must  receive  the  approval 
of  the  Secretary  of  War,  before  becoming  effective. 

29.  Order  of  Work,  The  work  will  be  divided  into  sections  1,000  feet  in 
length.  These  sections  will  bo  constructed  in  order  from  west  to  east,  as  far 
as  the  funds  provided  will  fully  complete.  Work  will  not  be  permitted  in  more 
than  two  sections  in  advance  of  the  completed  superstructure,  except  by  special 
permission  of  the  engineer. 

30.  Acceptance  and  Responsibility.  The  contractor  will  be  held  responsible 
for  and  required  to  maintain  and  repair  the  work  until  it  has  been  accepted 
by  the  engineer  in  writing.  Such  acceptance  will  be  made  by  the  engineer 
on  the  written  request  of  the  contractor,  as  follows:  Each  length  of  100  feet 
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We  have  examined  these  provisions  and  have  duly  weighed  the  con- 
siderations urged  upon  us.  The  change  in  the  order  of  constructing 
the  sections  is,  in  our  opinion,  within  the  authority  of  the  engineer  and 
permitted  by  the  terms  of  the  contract.  The  engineer  in  charge  is  by 
the  contract  itself  defined  to  be  the  contracting  officer.  He  is  express- 
ly authorized  to  make  such  minor  changes  in  execution  of  the  work 
to  be  done  as  in  his  judgment  may  be  necessary  or  expedient  to  carry 
out  the  intent  of  the  contract,  provided  that  the  unit  cost  is  not  there- 
by increased.  The  modifications  or  changes  which  he  may  not  make, 
without  a  supplementary  contract  consented  to  by  the  contractor's 
bondsmen  and  approved  by  the  Secretary  of  War,  are  such  as  mate- 
rially modify  or  change  the  plans  or  designs  or  increase  the  unit  cost 
of  the  work.  A  change  in  the  order  in  which  the  sections  were  to  be 
constructed  is  not  a  change  of  the  plans  or  designs  and  does  not  in- 
crease the  unit  cost.  It  is,  on  the  contrary,  a  minor  change  in  the  ex- 
ecution of  the  work  to  be  done  under  the  specifications.  The  change 
was,  in  the  judgment  of  the  contracting  officer,  expedient  in  order  to 
lessen  the  danger  of  an  unfinished  obstacle  to  navigation  below  the 
surface  of  the  water  at  the  east  end  of  the  breakwater. 

An  acceptance  by  him  of  a  part  of  the  work,  when  completed  ac- 
cording to  the  requirements  of  the  contract  and  to  his  satisfaction,  is 
also  expressly  authorized  and  is  not  outside  of  his  authority.  Each 
completed  length  of  100  feet  may  be  accepted.    The  severance  of  such 

cohtinnously  from  the  western  end,  when  the  same  has  been  completed  as  here- 
in provided  and  to  his  entire  satisfaction. 

The  contractor  will  be  required  to  maintain  at  his  own  expense,  the  lights 
and  signals  required  by  the  regulations  of  the  United  States  Lighthouse  Board, 
or  by  the  engineer. 

35.  Minor  Modifications.  The  right  is  reserved  to  malce  such  minor  changes 
in  the  execution  of  the  work  to  be  done  under  these  specifications  as,  in  the 
judgment  of  the  contracting  officer,  may  be  necessary  or  expedient  to  carry  out 
the  intent  of  the  contract :  Provided,  that  the  unit  cost  to  the  contractor  of 
doing  the  work  shall  not  be  increased  thereby,  and  no  Increase  in  imit  price 
over  the  contract  rate  shall  be  paid  to  the  contractor  on  account  of  such  chang- 
es. No  change  which  will  materially  affect  the  cost  of  doing  the  work  will  be 
made  and  no  greater  or  lesser  unit  price  than  the  contract  rate  will  be  paid, 
except  upon  formal  written  agreement  between  the  parties,  approved  by  the 
Chief  of  Engineers  and  the  Secretary  of  War,  as  provided  in  the  form  of  con* 
tract  to  be  entered  into. 

7.  If  at  any  time  during  the  prosecution  of  the  work,  it  be  found  advanta- 
geous or  necessary  to  make  any  change  or  modification  in  the  project,  and  this 
change  or  modification  shall  involve  such  change  In  the  specifications  as  to 
character  and.  quantity,  whether  of  labor  or  material,  as  would  either  increase 
or  diminish  the  cost  of  the  work,  then  such  change  or  modification  must  be 
agreed  upon  in  writing  by  the  contracting  parties,  the  agreement  setting  forth 
fully  the  reasons  for  such  change,  and  giving  clearly  the  quantities  and  prices 
of  both  material  and  labor  thus  substituted  for  those  named  in  the  original 
contract,  and  before  taking  effect  must  be  approved  by  the  Secretary  of  War : 
Provided,  that  no  payments  shall  be  made  unless  sudi  supplemental  or  modi- 
fied agreement  was  signed  and  approved  before  the  obligation  arising  from 
such  modification  was  incurred. 

10.  Until  final  inspection  and  acceptance  of,  and  payment  for,  all  of  the 
material  and  work  herein  provided  for,  no  prior  Inspection,  payment,  or  act 
is  to  be  construed  as  a  waiver  of  the  right  of  the  contracting  officer  to  reject 
any  defective  work  or  material  or  to  require  the  fulfillment  of  any  of  the 
terms  of  the  contract 
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an  accepted  portion  is  thus  duly  authorized,  regardless  of  whether  the 
contract  itself  is  entire  or  divisible.  The  force  and  effect  of  this  ac- 
ceptance is  not,  in  our  opinion,  controlled  or  modified  by  the  reserva- 
tion of  a  part  of  the  contract  price  or  the  right  reserved  thereafter 
and  prior  to  full  completion  and  payment  to  reject  defective  work  or 
material,  or  to  require  the  fulfilling  of  any  of  the  terms  of  the  con- 
tract. This  view  of  the  terms  of  the  contract  makes  imnecessary  any 
discussion  of  the  cases  relating  to  the  power  and  authority  of  the  en- 
gineer to  change  or  Waive  the  provisions  of  a  contract.  This  accept- 
ance was  accompanied  by  a  taking  of  possession  of  the  east  1,800 
feet,  so  far  as  possession  can  be  taken  of  such  a  structure.  This  pos- 
session was  accompanied  by  the  assumption  thereafter  by  the  engineer 
in  charge  of  the  owner's  duty  and  obligation  of  constructing  and  main- 
taining a  warning  light.  Nothing  thereafter  remained  to  be  done  by 
the  contractor  on  this  east  1,800  feet,  and,  in  point  of  fact,  it  thereaft- 
er neither  did  nor  was  required  to  do  anything.  The  contractor  did 
not  thereafter  fail  to  comply  with  any  requirement  of  the  engineer 
for  maintaining  a  warning  light. 

The  duty  imposed  by  this  contract  to  maintain  a  warning  light  is 
no  greater  than  the  common-law  duty.  It  becomes  unnecessary,  there- 
fore, to  consider  whether  or  not  provisions  in  a  construction  contract 
for  the  safety  of  third  persons  are  available *to  them  as  supporting  an 
action  based  on  negligence.  For  discussion  of  this  proposition  see  the 
following:  Consolidated  Coal  Co.  v.  Knickerbocker  Ca  (D.  C.)  200 
Fed.  840;  Harrison  v.  Hughes  (D.  C.)  110  Fed.  545,  affirmed  125 
Fed.  860;  ^  Styles  v.  F.  R.  Long  Co.,  67  N.  J.  Law,  413,  51  Atl.  710, 
on  second  appeal  70  N.  J.  Law,  301,  57  Atl.  448;  Williams  v.  Still- 
well,  88  Ala.  333,  6  South.  914;  Earl  v.  Lubbock  [1905]  1  K.  B.  253. 
The  final  solution  of  the  question  involved  turns,  in  our  opinion,  on 
whether  or  not  the  contractor  had  fully  performed  his  contract  as  to 
the  east  1,800  feet,  and  whether  or  not  it  had  been  turned  over  to  and 
accepted  by  the  owner  and  possession  and  control  thereof  taken  by 
the  owner.  All  this  had  been  done,  and,  in  our  opinion,  with  proper 
authority  and  without  violating  any  provision  to  the  contrary. 

[4]  Two  other  considerations  are  urged  by  plaintiff  which  call  for 
brief  comment.  Three  witnesses  testify  that  after  the  accident  they 
called  on  Maj.  P.  S.  Bond,  the  engineer  in  charge,  and  that  he  stated 
to  them  that  the  government  was  maintaining  a  light  at  the  east  end 
of  the  breakwater  for  the  accommodation  of  the  defendant.  Maj. 
Bond  denies  having  said  that  the  light  was  maintained  for  the  accom- 
modation of  the  defendant  and  testifies  that  in  point  of  fact,  this 
east  end  had  been  accepted  and  taken  over,  and  that  the  light  was 
being  maintained  by  him  or  his  employes  on  behalf  of  the  government. 
Inasmuch  as  Maj.  Bond  was  not,  when  making  this  statement,  an 
agent  or  officer  of  the  defendant,  this  evidence  was  admissible  only  for 
the  purpose  of  impeaching  his  testimony  and  goes  cmly  to  its  weight 
Even  if  it  should  be  regarded  as  so  weakening  his  testimony  as  to  jus- 
tify entirely  disregarding  it,  there  still  remains  the  supporting  testi- 
mony of  two  witnesses  to  the  same  effect  and  none  in  conflict  with  it 

When  defendant  resumed  construction  work  on  the  other  sections 

» 60  C.  C.  A.  442. 
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about  May  21,  1915,  12  days  after  the  accident,  this  gas  buoy  liRht 
was,  at  the  request  of  Maj.  Bond,  towed  by  the  defendant  from  tihe 
government  pier  to  the  east  end  of  the  breakwater  and  anchored  there. 
During  this  time  the  government  was  constructing  a  pier  for  a  har- 
bor light  at  that  point.  It  remained  in  this  position  until  a  date  some 
time  later  than  the  final  completion  and  acceptance  of  the  remainder 
of  the  breakwater.  Maj.  Bond  says  that  the  gas  buoy  light  while  there 
was  maintained  by  the  defendant,  whereas  defendant's  witnesses  say 
that  it  was  placed  there  as  a  loan  to  the  government  at  the  request  of 
Maj.  Bond,  who  offered  to  pay  the  expense.  This  buoy,  when  once 
charged  with  gas,  bums  for  a  period  of  some  300  days  at  an  estimated 
expense  of  15  cents  a  day.  We  do  not  find  in  these  statements  any- 
thing which  modifies  or  controls  the  conclusion  already  expressed. 
Even  if  the  jury  would  have  been  warranted  in  drawing  the  inference 
that  the  gas  buoy  was  replaced  because  required  by  the  engineer  under 
the  authority  of  the  contract,  this  would  not  control  the  status  exist- 
ing after  the  original  acceptance  and  taking  possession  and  control, 
which  continued  up  to  and  until  after  the  accident 
The  judgment  of  the  lower  court  is  afiirmed. 


(268  Fed.  6d7) 

SALES  V.  UNITED  STATES. 

(Circnit  Court  of  Appeals,  Eighth  Oircult    April  28,  1919.) 

No.  5207. 

Post  Orncs  ^=s»32 — Fees — Obscene  Lbttebs. 

In  a  prosecution  for  mailing  an  obscene,  lasdylons,  and  filthy  letter,  ccm- 
trary  to  Criminal  Code,  f  211  (Comp.  St.  1 10881),  the  letter  Itself  must  di- 
rectly or  Indirectly  disclose  Its  evil  character,  and  It  Is  Improper  to  allow 
the  jury  to  convict  for  an  undisclosed,  unexpressed  Intent  In  the  mind  of 
accused. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Missouri ;  Arba  S.  Van  Valkenburgh,  Judge. 

R.  B.  Sales  was  convicted  of  mailing  an  obscene,  lasci\'ious,  and 
filthy  letter,  contrary  to  Criminal  Code,  §  211  (Comp.  St.  §  10381),  and 
he  brings  error.     Reversed  and  remanded  for  new  trial. 

W.  B.  Dickinson,  of  Buffalo,  N.  Y.,  for  plaintiff  in  error. 

Sam  O.  Hargus,  Asst.  U.  S.  Atty.,  of  Kansas  City,  Mo.  (Francis  M. 
Wilson,  U.  S.  Atty.,  of  Kansas  City,  Mo.,  on  the  brief),  for  the  United 
States. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

HOOK,  Circuit  Judge.  The  plaintiff  in  error  was  convicted  of 
mailing  an  "obscene,  lascivious,  and  filthy"  letter,  contrary  to  section 
211  of  the  Criminal  Code  (Act  March  4,  1909,  c.  321,  35  Stat.  1129 
[Comp.  St  §  10381]),  and  brings  the  case  here  for  review. 

^s»For  other  cum  Mt  lame  topic  A  KBT-NCMBBR  in  aU  Key-Numbered  Digests  A  Indexes' 
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The  letter  need  not  be  set  forth.  The  trial  court  charged  the  jury 
that  "it  is  not  contended  that  the  letter  contains  in  itself  filthy  or  In- 
decent terms  or  expressions" ;  that  they  need  not  be  confused  if,  upon 
examining  it  in  the  jury  room,  they  would  say,  "I  don't  see  anything 
dirty  or  filthy  about  that" ;  also  that  the  question  was  of  its  general 
intendment  and  purpose.  But  in' discussing  "purpose"  and  "motive'' 
the  court  did  not  confine  the  jury  to  the  letter,  but  expressed  itself  so 
broadly  that  it  left  them  at  liberty  to  convict  for  an  imdisclosed,  un- 
expressed intent  in  the  mind  of  the  accused,  and  we  think  it  not  un- 
likely that  the  verdict  came  the  latter  way.  The  door  was  open  for  the 
jury  to  draw  an  inference  that  there  was  an  ulterior  purpose  in  the 
mind  of  the  accused,  which  brought  him  within  the  law,  regardless  of 
the  language  of  the  letter. 

It  is  not  enough  that  a  letter  or  publication  be  oflfensive  to  the  feel- 
ings or  the  pride  of  those  into  whose  hands  it  may  come.  Considera- 
tions of  caste  or  social  position  do  not  enter  into  the  law.  The  evil 
character  of  the  letter  or  publication  declared  nonmailable  by  the 
clause  of  the  statute  under  consideration  must  be  reasonably  apparent 
or  discernible  on  its  face.  It  need  not  be  in  particular  words,  but 
may  appear  in  the  structure  of  the  sentences,  and  either  directly  or  in- 
directly by  innuendo  or  suggestion,  or  in  the  thought  conveyed.  Dun- 
lop  V.  United  States,  165  U.  S.  486,  17  Sup.  Ct  375,  41  L.  Ed.  799. 
involved  newspaper  publications  of  the  latter  character.  Instances 
of  suggestive  letters  held  to  offend  the  statute  may  be  found  in  Parish 
V.  United  States,  159  C.  C.  A.  258,  247  Fed.  40,  and  United  States  v. 
Moore  (D.  C.)  129  Fed.  159.  We  approve  of  those  decisions.  But 
we  know  of  no  case  under  this  clause  of  the  statute  in  which  it  has 
been  held  that,  if  the  letter  or  publication  in  itself  is  not  objectionable, 
an  undisclosed  motive  or  intent  of  the  writer  may  be  found  to  convict 
him.  In  Knowles  v.  United  States,  95  C.  C.  A.  579,  170  Fed.  409,  we 
held  that  a  good  motive  was  no  defense  to  an  evil  publication.  The 
converse  is  measurably  true.  If  an  undisclosed  evil  motive  or  intent 
can  bring  within  the  statute  a  letter  or  publication  that  is  innocent 
and  mailable  upon  its  face,  convictions  could  be  sustained  in  cases 
of  simple  newspaper  "want  ads,"  upon  proof  of  an  evil  "ultimate  piu-- 
pose,  motive,  or  intent"  in  the  mind  of  an  advertiser  or  publisher  who 
employed  the  mails.  Doubtless  that  would  be  a  proper  field  for  1^- 
islation,  but  we  do  not  think  the  statute  before  us  goes  so  far. 

Cases  like  Grimm  v.  United  States,  156  U.  S.  604,  15  Sup.  Ct  470, 
39  L.  Ed.  550,  and  De  Gignac  v.  United  States,  52  C.  C.  A.  71,  113 
Fed.  197,  are  not  in  point.  They  arose  under  the  clause  of  the  statute 
making  nonmailable  any  written  or  printed  card,  letter,  circular,  etc, 
giving  information  directly  or  indirectly  where,  how,  or  from  whom 
certain  articles  might  be  obtained.  There  a  letter  may  have  a  per- 
fectly clean  face,  and  yet  its  mailing  be  a  violation  of  the  law. 

The  sentence  is  reversed,  and  the  cause  remanded  for  a  new  trial. 
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(258  Fed.  229) 

In  re  MOTRIDGB. 

SIMPSON  V.  LAFFOON. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  29, 1919.) 

No.  3232. 

Bankruptcy  ^=s»223 — Refebee's  Commissions — Statute  and  Genebal  Or- 

DEBS. 

Under  Bankruptcy  Act,  {§  40,  48,  as  amended  by  Act  Feb.  5,  1903 
(CJomp.  St.  ft  9624,  9632),  and  General  Order  No.  35,  |  2,  the  District  Court 
improperly  allowed  the  referee  in  bankruptcy  commissions  of  1  per  cent, 
of  the  total  amount  of  the  bankrupt's  estate,  amounting  to  $6,582.08,  of 
which  $1,085.60  was  paid  out  for  expenses  of  administration,  leaving  in 
excess  of  $5,000  from  which  to  pay  referee's  commissions  and  for  distribu- 
tion among  creditors. 

Petition  for  Revision  and  Stipulation  as  to  Facts  from  the  District 
Court  of  the  United  States  for  the  Southern  Division  of  the  Western 
District  of  Washington ;  Edward  E.  Cushman,  Judge. 

In  the  matter  of  E.  Motridge,  bankrupt,  wherein  R.  D.  Simpson  was 
appointed  trustee,  and  petitions  against  R.  F.  Laffoon,  referee  in  bank- 
ruptcy, to  revise,  in  matter  of  law,  a  certain  order  of  the  District 
Court.  Order  reversed,  and  case  remanded  for  further  proceedings 
in  accordance  with  the  opinion. 

Robert  C.  Saunders,  U.  S.  Atty.,  of  Seattle,  Wash.,  and  Frederick 
R.  Conway,  Asst.  U.  S.  Atty.,  of  Aberdeen,  Wash.,  for  petitioner. 

R.  D.  Simpson  and  R.  F.  Laifoon,  both  of  Tacoma,  Wash.,  for  re- 
spondent. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  amount  involved  in  this  case  is  trifling ; 
the  question  important.  There  were  no  secured  claims  against  the 
bankrupt,  but  claims  of  general  creditors  were  approved  against  his 
estate,  exceeding  in  the  aggregate  $10,000,  exclusive  of  such  as  were 
exempt.  The  property  of  the  bankrupt,  when  converted  into  money, 
amounted  to  $6,582.08,  of  which  amount  $1,085.60  was  paid  out  for 
expenses  incurred  in  the  course  of  administration  of  tl^e  estate,  leaving 
$5,496.48  out  of  which  to  pay  the  commissions  of  the  referee,  and 
for  distribution  among  the  creditors.  In  his  final  report  and  state- 
ment the  referee  claimed  as  commission  1  per  cent,  of  the  total 
amount  of  the  estate,  which  commission  the  court  below  allowed, 
and  to  which  ruling  the  trustee  excepted,  and  by  the  present  petition 
seeks  a  review  of  the  ruling. 

We  are  of  the  opinion  that  the  court  below  was  in  error.  Section 
40  of  the  original  act  of  1898  (Act  July  1,  1898,  c.  541,  30  Stat.  556) 
provided  as  compensation  to  referees  **from  estates  which  have  been 
administered  before  them  one  per  centum  commissions  on  sums  to 
be  paid  as  dividends  and  commissions,"  and  section  48  of  that  act 
provided  that  trustees  should  receive  "from  estates  which  have  been 
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administered  such  commissions  on  all  moneys  disbursed  by  them  as 
may  be  allowed  by  the  courts"  (Comp.  St.  §  9632). 

Both  of  those  sections  were  amended  February  5,  1903,  the  former 
being  made  to  read  as  follows : 

"Referees  shall  receive  as  fuU  compensation  for  their  services,  payable 
after  they  are  rendered,  a  fee  of  fifteen  dollars  deposited  with  the  clerk  at 
the  time  the  petition  is  filed  In  each  case,  except  when  a  fee  is  not  required 
from  a  voluntary  bankrupt,  and  twenty-five  cents  for  every  proof  of  claim 
filed  for  allowance,  to  be  paid  from  the  estate,  if  any,  as  a  part  of  the  cost  of 
administration,  and  from  estates  which  have  been  administered  before  them 
one  per  centum  commissions  on  all  moneys  disbursed  to  creditors  by  the 
trustee,  or  one-half  of  one  per  centum  on  the  amount  to  be  paid  to  creditors 
upon  the  confirmation  of  a  composition."    Ck>mp.  St  |  9624. 

We  agree  with  the  Court  of  Appeals  of  the  Fourth  Circuit  in  the 
case  of  Bray,  Trustee,  etc.,  v.  Johnson,  Referee,  et  al.,  166  Fed.  57, 
91  C.  C.  A.  643,  that  there  is  no  mistaking  that  language.  By  it  Con- 
gress not  only  specifically  declared  what  referees  should  receive,  name- 
ly, 1  per  centum  on  all  moneys  disbursed  to  creditors  by  the  trustee, 
but  by  section  72  of  the  same  act  of  February  5,  1903,  further  ex- 
pressly provided : 

**That  neither  the  referee  •  •  •  nor  the  trustee  shall  in  any  form  or 
guise  receive,  nor  shall  the  court  allow  them,  any  other  or  further  COTipensa* 
tion  for  their  services  than  that  expressly  authorized  and  prescribed  in  this 
act."    Comp.  St  {  9656. 

Moreover,  by  section  2  of  the  General  Order  No.  35,  prescribed  by 
the  Supreme  Court  for  the  enforcement  of  the  Bankruptcy  Law,  it  is 
also  declared  that: 

*'The  compensation  of  referees  prescribed  by  this  act  shall  be  in  full  com- 
pensation for  services  performed  by  them  under  the  Act  or  under  these  Gen- 
eral Orders." 

See,  also.  Matter  of  Lacey  &  Co.,  35  Am.  Bankr  Rep.  231,  and 
Matter  of  C.  J.  McCubbin  (Jo.,  33  Am.  Bankr.  Rep.  277. 

The  order  is  reversed,  and  the  case  remanded  for  further  proceed- 
ings in  accordance  with  the  views  above  expressed. 
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<258  Fed.  599) 

BADER  y.  STAR  MILL  &  ELEVATOR  GO.  6t  aL 

PATTON  V.  SAME. 

In  le  GAGE  ROLLER  MILLS. 

(drcuit  Ckmrt  of  Appeals,  Eighth  Circuit    April  12,  1919.) 

Nob.  5286,  5291. 

1«  JXTDGICBNT   ^=S>678(1)— CONCLUSIVENESS — ^DECBEB    ESTABLISHING    LlEN — EF- 
FECT AS  TO  TbUSTEE  in  BANKBXTFTCT— ESTOPPEL. 

A  decree  against  a  corporation,  which  was  sabseqnentiy  adjudicated  o 
bankrupt,  establishing  and  foreclosing  a  vendor's  lien  on  real  estate, 
estops  the  bankrupt,  its  trustee,  and  general  creditors  from  asserting  or 
maintaining,  not  only  every  matter  offered,  but  also  every  admissible 
matter  that  might  have  been  offered,  in  the  foreclosure  suit  to  defeat  the 
plaintiff's  claim. 

^  Bankbuptct  ^=9198 — ^Liens — ^Ldenb  Dissolved  by  Bankbuptcy. 

A  vendor's  lien  on  property  of  a  bankrupt,  although  established  by  a  de- 
cree rendered  within  four  months  prior  to  the  bankruptcy,  is  not  one  ob- 
tained through  legal  proceedings,  and  is  not  defeated  by  Bankruptcy  Act 
1898,  I  67  (Comp.  St.  {  9651). 

-3.  Estoppel  ^=»98(1)— Acts  of  Cobpobation — Estoppel  of  Stockholdebs. 
A  stockholder  of  a  corporation,  who  held  a  valid  vendor's  lien  on  its 
real  estate,  heid  not  estopped  by  the  fact  that  he  was  a  stockholder  from 
asserting  such  lien  as  against  a  void  mortgage,  which  the  corporation  at- 
tempted to  make  without  his  knowledge. 

4.  MoBTGAOEs  ^=s>151(6) — ^Vendob'b  Lien— Rights  as  Against  Thibd  Pab- 

TIES. 

Under  Rev.  Laws  Okl.  1910,  |  3847,  giving  a  vendor's  lien  for  unpaid 
purchase  money  subject  to  the  rights  of  purchasers  and  incumbrancers  in 
good  faith,  the  lien  of  a  vendor  to  a  corporation  held  not  displaced  by  an 
agreement  by  the  corporation,  made  before  it  obtained  the  deed  and  witn- 
out  .the  vendor's  knowledge,  to  give  a  mortgage  to  another,  who  did  not 
know  nor  inquire  as  to  the  condition  of  the  title. 

-5.  Liens  «=»22— Abandonment  of  Lien — Evidence  to  Establish. 

The  legal  presiunption  is  that  one  who  has  a  legal  and  equitable  lieu 
on  pr(^>erty  Intends  to  maintain  and  enforce  it,  and  his  abandonment 
thereof  may  not  be  adjudged  without  dear  and  convincing  evidence  of  his 
intention  to  abandon. 

-6.  Estoppel  ^ss>52 — Equitable  Estoppel — ^Essential  Elements. 

Two  of  the  indispensable  elements  of  an  estoppel  in  pais  are  that  (1)  the 
party  claiming  estoppel  relied  upon  the  action  of  the  party  estopped,  and 
was  thereby  induced  to  change  his  position  or  course,  and  that  (2)  he  has 
been  or  will  be  fnjured  on  account  of  that  change,  if  the  party  estopped 
is  permitted  to  pursue  the  course  or  have  the  relief  he  seeks. 

7.  Bankbuptct  ♦=>184(1) — Lien— Laches. 

A  creditor  of  a  bankrupt,  holding  a  void  mortgage  on  property,  but 
which  during  more  than  a  year,  and  while  debts  to  other  creditors  werl* 
accruing,  took  no  steps  to  reform  its  mortgage  or  assert  a  lien,  held  not 
entitled  to  a  Uen  as  against  general  creditors. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Oklahoma ;  John  H.  Cotteral,  Judge. 

In  the  matter  of  the  Gage  Roller  Mills,  bankrupt ;  H.  W.  Patton, 
trustee.  From  an  order  denying  a  lien,  G.  M.  Rader  appeals;  and 
from  an  order  establishing  a  lien  in  favor  of  the  Star  Mill  &  Elevator 
Company,  the  trustee  appeals.    Reversed  on  both  appeals. 
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Frank  B.  Burford,  of  Oklahoma  City,  Okl.  (Burford,  Robertson, 
Hoffman  &  Burford,  of  Oklahoma  City,  Okl.,  and  H.  I^.  Adkins,  of 
Higgins,  Tex.,  on  the  brief),  for  appellant  Rader. 

E.  L.  Foulke,  of  Wichita,  Kan.  (J.  D.  Wall,  of  Wichita,  Kan.,  on 
the  brief),  for  appellant  Patton. 

C.  B.  Leedy,  of  Arnett,  Okl.,  for  Star  Mill  &  Elevator  Co. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  MUN- 
GER,  District  Judge. 

SANBORN,  Circuit  Judge.  The  Gage  Roller  Mills,  a  corporation, 
was  adjudged  a  bankrupt  on  June  15,  1915,  upon  an  involuntary  peti- 
tion against  it  filed  on  May  15,  1915.  On  May  IS,  1915,  it  owned  real 
estate  upon  the  undivided  three-fourths  of  which  G.  M.  Rader  claimed 
a  vendor's  lien  for  unpaid  purchase  money,  which  he  insisted  attached 
to  it  on  August  4,  1913.  On  December  19,  1914,  he  had  brought  a 
suit  against  the  Roller  Mills  for  a  foreclosure  of  this  lien  and  a  sale 
of  the  real  estate  to  pay  it  in  the  district  court  of  Ellis  county,  Okl., 
and  on  March  6,  1915,  that  court  had  rendered  a  decree  in  that  suit, 
of  the  subject-matter  of  and  the  parties  to  which  it  had  jurisdiction, 
to  the  effect  that  the  Roller  Mills  was  indebted  to  him  and  that  he 
should  recover  from  it  $6,273.35,  that  this  was  the  unpaid  balance  of 
the  purchase  money  due  him  for  this  land,  which  the  Roller  Mills 
had  bought  of  him  and  Elden  Carper,  that  he  had  a  vendor's  lien  for 
this  purchase  money  from  August  4,  1913,  upon  the  undivided  three- 
fourths  of  this  land,  which  he  owned  and  sold  to  the  Roller  Mills 
on  August  4,  1913,  that  this  lien  be  foreclosed,  and  that  this  undivided 
three-fourths  of  this  land  be  sold  and  its  proceeds  applied  to  the  pay- 
ment of  this  lien. 

Between  October  and  December  1,  1913,  the  Star  Mill  &  Elevator 
Company,  a  corporation,  loaned  to  the  Roller  Mills  $10,000,  and  on 
November  3,  1913,  R.  T.  Harvey,  the  president  of  the  Roller  Mills, 
made,  signed,  and  acknowledged,  as  president  thereof,  a  mortgage 
upon  this  real  estate  in  the  name  of  that  corporation  as  mortgagor  to 
the  Star  Company  to  secure  the  payment  of  this  loan,  and  this  mort- 
gage was  recorded  in  the  office  of  the  register  of  deeds  on  December 
11,  1913.  This  mortgage  was  not  attested  by  the  signature  of  the 
secretary  of  the  corporation,  or  by  its  seal,  as  requij-ed  by  section  1187 
of  the  Revised  Laws  of  Oklahoma,  and  was  void. 

Mr.  Rader  presented  to  the  bankruptcy  court  his  claim  for  the  al- 
lowance and  enforcement  of  his  vendor's  lien  upon  the  undivided 
three-fourths  of  the  land  for  the  amount  of  his  decree  of  foreclosure. 
Mr.  H.  W.  Patton,  the  trustee  in  bankruptcy  of  the  estate  of  the  Roller 
Mills,  filed  objections  to  any  such  relief.  The  Star  Company  pre- 
sented to  and  filed  with  the  bankruptcy  court  a  claim  and  application 
for  the  allowance  to  it  of  a  secured  claim  and  first  lien  upon  the  land 
of  the  Roller  Mills  Company  for  the  sum  of  $6,264.35  and  interest, 
based  on  its  loan  and  mortgage.  To  this  claim  the  trustee  filed  ob- 
jections. Pursuant  to  stipulations  of  the  parties  this  real  estate  was 
sold  by  order  of  the  bankruptcy  court  for  $5,000,  and  the  respective 
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Hens  and  claims  of  the  parties  were  transferred  from  the  real  estate  to 
the  proceeds  thereof. 

The  respective  claims  of  the  parties  were  tried  out  before  the  ref- 
eree and  he  decided :  (1)  That  Rader  had  a  prior  and  superior  ven- 
dor's lien  for  $6,385.35  on  three-fourths  of  the  $5,000  proceeds  of  the 
sale  of  the  lands;  and  (2)  that  the  Star  Company  had  no  lien  upon 
any  of  the  proceeds  of  the  land,  but  was  entitled  to  the  allowance  of 
a  general  unsecured  claim.  Upon  a  review  of  these  conclusions  the 
court  below  adjudged  that  the  Star  Company  held  the  superior  lien 
upon  the  $5,000,  and  that  G.  M.  Rader  held  a  second  and  inferior  lien 
thereon.    Rader  and  the  trustee  appealed  from  this  decree. 

[1]  Counsel  for  the  trustee  presented  many  objections  to  the  allow- 
ance against  him  and  the  unsecured  creditors  he  represents  of  the 
vendor's  lien  of  Rader.  But  an  examination  of  them  discloses  the 
fact  that  they  rest  upon  acts  or  omissions  prior  to  March  6,  1915, 
when  the  final  decree  of  the  state  court,  in  the  suit  of  Rader  against 
the  Roller  Mills,  that  the  lien  Rader  claimed  was  valid,  that  it  attached 
on  August  4,  1913,  that  it  be  foreclosed,  and  that  three-fourths  of  the 
land  be  sold  to  pay  it,  was  rendered.  If  any  of  these  objections  ever 
were  tenable,  they  are  not  available  to  the  trustee  now,  because  they 
arose  before  that  decree,  and  might  have  been  pleaded  and  tried  in 
that  suit,  and,  as  against  Rader,  that  decree  estops  the  Roller  Mills, 
the  trustee,  and  the  general  creditors  he  represents,  who  stand  in  the 
shoes  of  the  Roller  Mills,  from  asserting  or  maintaining,  not  only  every 
matter  offered,  but  also  every  admissible  matter  that  might  have  been 
offered,  in  the  foreclosure  suit  to  sustain  or  defeat  Rader's  claim. 
Cromwell  v.  County  of  Sac,  94  U.  S.  351,  352,  24  U  Ed.  195 ;  Board 
of  Commissioners  v.  Piatt,  79  Fed.  567,  571,  572,  25  C.  C.  A.  87. 

[2]  The  trustee  took  his  interest  in  the  property  subject  to  the  final 
decree  against  the  Roller  Mills,  and  he  has  no  rights  or  equities  against 
Rader  superior  to  those  which  the  bankrupt  had  when  the  petition  in 
bankruptcy  was  filed,  about  two  months  after  the  final  decree  of  fore- 
closure. Rader's  lien  was  not  obtained  through  legal  proceedings,  and 
consequently  was  not  defeated  by  section  67  of  the  Bankruptcy  Law 
(Act  July  1,  1898,  c.  541,  30  Stat.  564  [Comp.  St.  §  9651]),  although 
the  final  decree  was  rendered  within  four  months  preceding  the  filing 
of  the  petition  in  bankruptcy.  Farrell  et  al.  v.  Wysong  et  al.,  246 
Fed.  281,  282,  283,  159  C.  C.  A.  11;  Hurley  v.  Atchison,  Topeka  & 
Santa  Fe  Ry.,  213  U.  S.  126,  132,  133,  29  Sup.  Ct.  466,  53  L.  Ed.  729. 
The  trustee  and  the  unsecured  creditors  he  represents  are  therefore 
entitled  to  no  relief  against  the  decree  of  the  court  below  sustaining 
the  vendor's  lien  of  Rader  against  them. 

[3]  But  the  Star  Mill  &  Elevator  Company,  which  was  not  es- 
topped by  the  foreclosure  decree,  made  the  claim,  which  the  referee 
denied,  and  the  court  below  allowed,  that  it  had  a  subsequent  lien  by 
virtue  of  its  loan  of  $10,000  to  the  Roller  Mills  in  October  and  No- 
vember, 1913,  which  was  superior  in  equity  to  Rader's  vendor's  lien. 
That  court  based  its  decision  upon  two  propositions:  First,  that 
although  the  mortgage  to  the  Star  Company  was  void,  and  created 
no  lien  upon  the  property,  by  reason  of  the  failure  of  the  mortgagor 
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corporation  to  attest  it  by  the  signature  of  its  secretary  and  its  corpo- 
rate seal  (1  Revised  Laws  of  Oklahoma,  §  1187),  and  the  decisions  of 
the  Supreme  Court  ojf  Oklahoma  (Craggs  v.  Earls,  8  Okl.  462,  465, 
58  Pac.  637;  Randall  v.  Glendenning,  19  Okl.  480,  481,  92  Pac.  158), 
which  upon  this  question  of  the  construction  and  effect  of  that  state's 
statutes  are  controlling  in  the  federal  courts,  and  although  the  proved 
fact  was  that  Rader  had  no  notice  of  the  loan  by  the  Star  Company, 
or  of  tlie  attempt  to  make  the  mortgage  or  give  the  equitable  lien  to 
the  Star  Company  which  it  claims,  until  after  that  company  had  paid 
out  the  entire  $10,000,  yet  merely  because  Rader  was  a  stockholder 
in  the  Roller  Mills  for  something  less  than  $4,000,  and  the  president 
of  that  corporation  signed  its  name  to  and  adcnowledged  the  execution 
of  the  void  mortgage,  and  the  corporation  received  the  $10,000,  and 
Rader  presumptively  shared  in  the  benefits  of  it,  though  without  the 
knowledge  of  it,  he  was  estopped  from  maintaining  that  his  vendor's 
lien  was  superior  in  equity  to  the  alleged  equitable  lien  of  the  Star 
Company ;  and  second,  that,  conceding  the  invalidity  of  the  mortgage, 
there  was  at  least  an  agreement  between  the  manager  of  the  Roller 
Mills  and  its  board  of  directors,  on  the  one  hand,  and  the  Star  Com- 
pany, on  the  other,  that  the  former  should  make  a  mortage  on  the 
real  estate  to  secure  the  loan  of  the  $10,000,  and  equity  will  treat  that 
as  done  which  should  have  been  done,  and  will  enforce  the  lien  of 
the  mortgage  it  thus  treats  as  made  against  all  but  innocent  parties, 
and  that  therefore  it  will  enforce  it  against  Rader. 

To  the  first  proposition  no  authority  has  been  dted  or  discovered, 
no  persuasive  reason  has  been  given  and  none  has  been  found  for 
the  position  that  one  who  has,  as  Rader  had,  an  established  equitable 
and  legal  lien  upon  the  real  estate  of  a  corporation  in  which  he  is 
a  stockholder,  is,  by  the  mere  fact  that  he  is  such  stockholder,  de- 
prived of  that  lien,  and  estopped  from  enforcing  it  by  the  subsequent 
attempt  to  make  or  the  subsequent  making  by  the  corporation,  with- 
out his  knowledge,  of  either  a  legal  or  equitable  lien  upon  that  prop- 
erty. The  general  rule  is  that  an  officer  of  a  corporation,  though  he 
be  a  stockholder,  does  not,  by  waiver,  estoppel,  or  otherwise,  deprive 
himself  of  or  injuriously  affect  his  individual  claims  against  it  or  his 
individual  liens  upon  its  property  by  his  acts  on  behaJf  of  the  cor- 
poration as  its  officer.  "An  act  done  in  a  representative  capacity  will 
not  estop  one  in  his  individual  capacity."  16  Cyc.  780.  Much  less  will 
the  illegal  or  ineffective  acts  of  such  offiwrer  on  behalf  of  a  corporation 
estop  a  mere  stockholder  thereof,  who  has  no  notice  of  them  imtil 
after  third  parties  have  acted  upon  them,  from  enforcing  against  the 
latter  his  just,  equitable,  and  legal  claims,  or  deprive  him  of  the  bene- 
fits thereof. 

Again,  the  estoppel  of  a  mere  stockholder  by  the  acts  of  his  corpo- 
ration may  not  extend  beyond  the  estoppel  of  the  corporation,  and  if 
the  Roller  Mills  was  not,  by  the  agreement  to  make  the  mortgage 
and  the  abortive  attempt  to  do  so,  estopped  from  performing  its  duty 
to  pay  its  prior  debt  to  Rader,  and  to  respect  and  abide  by  Rader's 
equitable  lien  until  it  paid  that  debt,  then  Rader  is  not  estopped  from 
enforcing  that  debt  and  lien. 
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[4]  As  to  the  second  proposition  of  the  court  below,  conceding  that 
the  board  of  directors  of  the  Roller  Mills  orally  agreed  that  that 
corporation  should  make  a  mortgage  to  the  Star  Company  to  secure 
the  $10,000,  and  that  equity  will  treat  that  as  done  which  ought  to 
have  been  done,  does  it  follow  that,  in  view  of  the  principles  and  rules 
of  equity  jurisprudence,  a  mortgage  or  equitable  lien  ought  to  have 
been  imposed  upon  this  real  estate  for  $10,000,  subsequent  in  time, 
but  superior  in  equity,  to  the  prior  lien  of  Rader,  without  notice  to 
him,  and  without  opportunity  to  enforce  his  lien? 

Rader  owned  an  undivided  three-fourths  of  this  property.  He 
sold  his  interest  in  it  to  the  Roller  Mills  for  a  purchase  price  of 
about  $10,000,  of  which  a  balance  amounting,  with  interest,  to  more 
than  $i5,000  has  always  remained  unpaid.  He  delivered  possession 
about  August  4,  1913,  and  executed  a  deed  of  his  interest,  which  he 
did  not  deliver  until  about  January  15,  1914.  The  Star  Company 
knew  in  August,  1913,  that  the  Roller  Mills  purchased  this  property 
of  Rader  and  Carper,  and  that  the  Roller  MiUs  owed  more  than  this 
$10,000.  The  Star  Company  made  an  oral  agreement  with  the  man- 
ager of  the  Roller  Mills  to  advance  to  it  $10,000  to  purchase  wheat  on 
drafts  upon  it,  secured  by  accompanying  invoices  of  the  wheat  bought, 
that  this  wheat  should  be  stored  by  the  Roller  Mills,  that  the  two  cor- 
porations should  share  in  the  profits  of  the  transaction,  and  that  the 
Roller  Mills  should  give  a  real  estate  mortgage  to  secure  the  advances. 
But  these  advances  or  this  loan  of  the  $10,000  was  induced  by  and 
made  in  reliance,  not  upon  the  expected  real  estate  mortgage,  but  up- 
on the  wheat  and  the  invoices  thereof.  Mr.  Hyberger,  the  secretary 
and  treasurer  of  the  Star  Company,  after  describing  the  agreement 
to  advance  on  the  drafts  and  invoices,  testified  that  that  was  the  way 
the  Star  Company  had  transacted  Mr.  Rader's  and  Mr.  Carper's  busi- 
ness for  years  before,  that  he  was  dealing  with  the  same  Carper,  that 
that  arrangement  was  satisfactory.  Asked,  "Now  since  that  arrange- 
ment was  satisfactorily  explained,  why  did  you  require  a  mortgage 
on  this  property?"  he  answered,  "Because  he  oflFered  it  together  with 
a  mortgage  on  the  three  plants  they  owned,  Higgins,  Shattuck,  and 
La  Verne."  Asked,  "Not  knowing  Mr.  Tillotson,  do  you  think  you 
would  have  advanced  this  money  without  the  mortgage  ?"  he  answered, 
"Yes,  sir;  on  a  storage  proposition,  particularly  when  the  invoices 
were  sent."  Asked,  "It  does  not  make  any  difference  to  you,  so  long 
as  you  got  the  invoices,  whether  you  had  the  real  estate  mortgage  or 
not  ?"  he  answered,  "No,  sir." 

All  the  Star  Company's  advances  were  made  before  December  1, 
1913.  The  void  mortgage  was  made  November  3,  1913.  The  Star 
Company  did  not  inquire  whether  or  not  the  Roller  Mills  had  any  title 
to  the  real  estate  described  in  the  mortgage,  or  any  deed  to  it,  and  it 
had  no  notice  or  knowledge  of  Rader's  lien  until  after  it  had  advanced 
its  money,  except  such  notice  as  the  law  charges  it  with  on  account 
of  the  facts  heretofore  stated.  Rader  had  no  notice  or  knowledge 
of  the  negotiations  or  agreements  about  the  $10,000  loan  or  the  void 
mortgage  until  after  the  Star  Company  had  advanced  the  $10,000. 
Section  3847,  1  Revised  Laws  of  Oklahoma  1910,  provides  that : 
ie9  C.C.A.— 35 
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"One  who  sells  real  property  has  a  special  or  vendor's  Hen  thereon.  Inde- 
pendent of  possession,  for  so  much  of  the  price  as  remains  unpaid  and  uni*e- 
cured,  otherwise  than  by  the  personal  obligation  of  the  buyer,  subject  to  the 
rights  of  purchasers  and  Incumbrancers  In  good  faith,  without  notice.*' 

The  Star  Company  was  not  a  purchaser,  and  because  its  alleged 
mortgage  was  void  it  was  not  an  incumbrancer.  If  this  statute  had 
not  been  enacted,  Rader  would  nevertheless  have  had  an  equitable  lien 
for  the  unpaid  purchase  price  of  this  real  estate,  and  by  virtue  of  this 
statute  he  had  a  legal  lien  thereon  from  August  4,  lyl3.  It  is  true 
that  in  furtherance  of  justice  equity  sometimes  treats  that  as  done 
which  should  have  been  done;  but  it  is  difficult  to  perceive  why  the 
void  mortgage  of  the  Star  Company  ought  to  be  transformed  into  a 
valid  one,  or  why  its  lack  of  lien  ought  to  be  changed  into  a  lien 
superior  to  the  prior  equitable  and  legal  lien  of  Rader,  to  the  de- 
struction thereof,  or  how  a  more  just  or  equitable  result  would  be  se- 
cured in  that  way. 

In  the  absence  of  the  affirmative  action  of  a  court  of  equity,  Rader's 
vendor's  lien  is  prior  and  superior,  both  at  law  and  in  equity,  to  the 
claim  of  the  Star  Company.  In  truth,  the  Star  Company  is  here  ap- 
pealing to  this  court  of  equity  to  strike  down  this  equitable  and  legal 
lien  of  Rader  and  to  supersede  it  with  its  own  claim.  If  the  equities 
of  these  parties  were  equal,  Rader's  legal  lien  would  prevail,  for  where 
equities  are  equal  the  law  prevails.  But  they  are  not  equal.  Rader 
had  not  delivered  his  deed,  and  he  neither  knew  of  the  negotiations 
for  the  purchase  of  the  wheat  or  the  contemplated  making  of  the  mort- 
gage, nor  had  he  notice  of  any  facts  calling  upon  him  for  any  inquiry 
upon  that  subject,  until  after  the  Star  Company  had  advanced  all 
its  money  and  the  legal  and  equitable  rights  of  the  parties  had  become 
fixed.  He  was  secure  in  his  lien  until  he  delivered  his  deed  without 
the  statute,  and  the  statute  secured  his  lien  to  him  notwithstanding  his 
delivery  of  the  possession.  When  the  Star  Company  had  paid  over 
all  its  money,  he  had  done  nothing  and  omitted  nothing  in  violation  of 
his  duty  to  it,  and  "a  court  of  equity  can  act  only  on  the  conscience 
of  a  party.  If  he  has  done  nothing  that  taints  it,  no  demand  can  at- 
tach upon  it  so  as  to  give  any  jurisdiction."  Boone  v.  Chiles,  10  Pet. 
177,  209,  210,  9  L.  Ed.  388;  Steinbeck  v.  Bon  Homme  Mining  Co., 
152  Fed.  333,  339,  81  C.  C.  A.  441. 

On  the  other  hand,  while  the  Star  Company  did  not  know  that 
Rader  had  his  vendor's  lien  on  this  real  estate  until  after  it  had  ad- 
vanced its  $10,000,  yet  knowledge  of  facts  and  circumstances  which 
would  put  a  person  of  ordinary  prudence  and  intelligence  on  inquiry 
is,  in  the  eyes  of  the  law  equivalent  to  a  knowledge  of  all  the  facts 
which  a  reasonably  diligent  inquiry  would  disclose. 

"Whatever  is  notice  enough  to  excite  attention,  and  put  the  party  on  his 
guard,  and  call  for  inquiry.  Is  notice  of  everything  to  which  such  inquiry 
might  have  led.  When  a  person  has  sufficient  knowledge  to  lead  hlm  to  a 
fact,  he  shall  be  deemed  conversant  with  it."  Kennedy  v.  Green,  3  Mylne  & 
Keen,  206;  Wood  v.  Carpenter,  101  TJ.  S.  135,  141,  25  L.  Bd.  807;  Swift  v. 
Smith,  79  Fed.  709,  713.  25  C.  C.  A.  154. 

In  August,  1913,  the  Star  Company  was  about  to  loan  to  the  Roller 
Mills  $10,000,  and  to  take  a  mortgage  on  this  real  estate  to  secure 
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it,  and  it  paid  over  the  money  on  this  loan  before  December  1,  1913. 
In  August,  1913,  it  knew  that  the  Roller  Mills  had  recently  bought 
this  real  estate  of  Rader  and  Carper,  and  that  it  was  indebted  to  one 
or  more  parties  to  the  amount  of  more  than  $10,000.  The  statutes 
of  Oklahoma,  of  which  it  must  take  notice,  informed  it  that,  if  any 
part  of  the  purchase  money  of  that  property  was  unpaid,  Rader  and 
Carper  had  vendors'  liens  thereon  therefor,  and  that  a  mortgage  of 
a  corporation,  which  was  not  attested  by  the  signature  of  its  secre- 
tary and  its  corporate  seal,  was  void.  It  is  incredible  that  these  facts 
and  circumstances  would  not  have  put  a  person  of  ordinary  prudence 
and  diligence,  in  the  Star  Company's  situation,  upon  inquiry  as  to  the 
payment  of  the  purchase  money  of  this  property  to  Rader  and  Car- 
per, as  to  the  delivery  of  the  deed  from  Rader  to  the  Roller  Mills, 
and  as  to  the  attestation  .of  the  mortgage,  and  such  an  inquiry  would 
inevitably  have  disclosed  to  the  Star  Company,  before  it  made  its  ad- 
vances, the  vendor's  lien  of  Rader,  the  fact  that  his  deed  had  never 
been  delivered,  the  absence  of  title  to  the  property  in  the  Roller  Mills, 
and  the  invalidity  of  the  mortgage  tendered  to  the  Star  Company,  and 
would  have  resulted  in  the  proper  execution  of  another  mortgage,  or 
an  immediate  suit  in  equity  to  reform  the  void  mortgage,  or  to  es- 
tablish and  enforce  an  equitable  lien.  The  Star  Company  was  not  in- 
duced to  make  its  advances  by,  nor  did  it  rely  upon,  this  mortgage, 
but  it  relied,  as  security  for  its  loan,  upon  the  wheat  bought,  so  it  made 
no  inquiry  about  the  vendor's  lien  or  the  title  to  the  property  until 
after  it  invested  its  money.  In  December,  1914,  Rader  brought  his 
suit  to  foreclose  his  vendor's  lien,  and  the  Star  Company  then  knew 
he  claimed  it.  That  suit  went  to  decree  of  foreclosure  in  March, 
1915.  But,  while  the  Star  Company  asked  for  a  foreclosure  of  its 
void  mortgage,  never  at  any  time  biefore  the  title  to  this  real  estate 
passed  to  the  trustee  in  bankruptcy  did  it  bring  any  suit  or  pray  any 
court  either  to  reform  that  mortgage,  to  enforce  its  claimed  agreement 
for  a  mortgage,  to  treat  its  agreement  for  a  mortgage  as  performed, 
or  to  enforce  any  other  lien  than  what  it  claimed  to  be  the  legal  lien 
of  the  void  mortgage. 

Nothing  but  conscience,  good  faith,  and  reasonable  diligence  will 
move  a  court  of  chancery  to  effective  action,  and  because  the  alleged 
equity  of  the  Star  Company  and  its  diligence,  or  rather  its  lack  of 
diligence,  appeal  to  the  conscience  less  strongly  than  the  equity  and 
diligence  of  Rader,  which  are  buttressed  by  his  statutory  lien  and  his 
prompt  decree  of  foreclosure,  the  priority  in  time  and  the  superiority 
in  equity  of  that  lien  over  the  claimed  lien  and  equity  of  the  Star  Com- 
pany ought  not  to  be  avoided,  but  should  be  and  must  be  sustained. 

[5]  Before  reaching  this  conclusion  the  claims  and  arguments  of 
counsel  for  the  Star  Company  that  Rader  abandoned,  waived,  and 
is  estopped  from  maintaining  his  lien  against  that  company  (a)  be- 
cause he,  as  a  stockholder  of  the  Roller  Mills,  must  have  received  a 
share  of  the  benefits  to  that  corporation  of  the  $10,000  loan;  (b) 
because  he  delivered  his  deed  to  the  Roller  Mills  in  January,  1914, 
without  giving  any  notice  to  the  Star  Company  of  his  vendor's  lien ; 
(c)  because  he  became  in  January,  1914,  the  manager  of  the  Roller 
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Mills,  and  continued  so  to  be  until  July,  1914;  and  (d)  because  on 
September  9,  1914,  he,  as  a  stockholder  of  the  Roller  Mills,  voted  to 
authorize  its  officers  to  sell  its  property  to  pay  its  debts,  have  been 
considered.  But  the  legal  presumption  is  that  one  who  has  a  legal  and 
equitable  lien  on  property  intends  to  maintain  and  enforce  it,  and  his 
abandonment  thereof  may  not  be  adjudged  without  clear,  and  convinc- 
ing evidence  of  his  intention  to  abandon,  and  there  is  no  evidence  in 
this  case  of  any  such  intention  by  Rader.  Waiver  is  but  another  name 
for  estoppel,  and  where  there  is  no  estoppel  there  is  no  waiver. 

[B]  Two  of  the  indispensable  elements  of  an  estoppel  en  pais,  and 
there  was  no  other  estoppel  here,  are  that  (1)  the  party  claiming  the 
estoppel  relied  upon  the  action  of  the  party  estopped  and  was  thereby 
induced  to  change  his  position  or  course ;  and  that  (2)  he  has  been  or 
will  be  injured  on  account  of  that  change,^ if  the  party  estopped  is 
permitted  to  pursue  the  course  or  have  the  relief  he  s^ks.  Neither 
of  these  elements  exists  in  the  case  at  bar,  and  Rader  never  waived  his 
lien,  nor  is  he  estopped  from  enforcing  it.  He  is  entitled  to  a  decree 
that  he  has  the  first  lien — a  lien  superior  to  that  of  the  Star  Mill  & 
Elevator  Company,  the  trustee,  and  the  unsecured  creditors — on  the 
undivided  three-fourths  of  the  proceeds  of  the  sale  of  the  real  estate 
in  question. 

[7]  A  single  question  remains.  Is  the  Star  Company  entitled  to  the 
allowance  and  enforcement  of  a  preferred  claim  on  the  proceeds  of 
the  sale  of  the  real  estate  subject  to  the  superior  lien  of  Rader  as 
against  the  trustee  and  the  unsecured  creditors  he  represents?  Be- 
cause the  void  mortgage  to  the  Star  Company  created  no  such  lien, 
and  its  record  gave  no  notice  of  such  a  Hen  to  the  creditors  before 
the  bankruptcy,  and  while  the  debts  to  them  were  accruing;  because, 
before  the  bankruptcy,  the  Star  Company  brought  no  suit  and  asked 
no  decree  for  the  reformation  of  its  void  mortgage,  or  for  the  enforce- 
ment of  an  equitable  lien  or  claim  upon  any  of  the  property  of  the 
bankrupt,  on  the  ground  that  the  Roller  Mills  had  made  an  agreement 
to  give  it  a  mortgage,  and  it  had  advanced  the  consideration — this 
question  must  be  answered  in  the  negative.  Foerster  v.  Citizens'  Sav- 
ings &  Trust  Co.,  186  Fed.  1,  3,  4,  5,  108  C.  C.  A.  267;  Davis  v. 
Harlow,  130  Md.  165,  100  Atl.  102,  104;  Potter  Mfg.  Co.  v.  Arthur, 
220  Fed.  843,  844,  136  C.  C.  A.  589,  Ann.  Cas.  1916A,  1268. 

The  decree  of  the  court  below  must  therefore  be  reversed,  with 
costs  against  the  Star  Mill  &  Elevator  Company,  and  the  trustee. 
This  case  must  be  remanded  to  the  court  below,  with  directions  to 
enter  a  decree  allowing  G.  M.  Rader  the  first  lien  on  three- fourths  of 
the  proceeds  of  the  real  estate,  less  the  necessary  costs  of  adminis- 
tration chargeable  to  it,  and  allowing  the  claim  of  the  Star  Mill  &  Ele- 
vator Company  as  an  unsecured  claim,  but  disallowing  its  claim  for 
any  lien  upon  any  of  the  proceeds  of  the  real  estate  or  for  any  prefer- 
ential payment  therefrom. 

It  is  so  ordered. 
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(268  Fed.  829) 
UNITED  BilNB  WORKERS  OP  AMERICA  et  aL  ▼.  OORONADO  GOAL 

CO.  et  al.* 

(Circuit  Court  of  Appeals,  Eighth  Circuit    AprU  28,  1919.) 

No.  5154. 

!•  Appeal  and  Ebbob  «s»l0e7(l)^RsviEW — Subsequbnt  Affkals— Fobmeb 
Decision  as  Law  of  Case. 

A  question  of  law  decided  by  an  appellate  court  becomes  the  law  of  the 
case,  and  will  not  be  reconsidered  on  a  subsequent  review. 

2.  COUBTS  4=»843 — JOINDEB  OF  CAUSES  OF  ACTIOlf — Ck)NFOBMITT  STATUTB. 

Where  a  state  statute,  as  construed  by  its  highest  court,  permits  the 
Joinder  of  plaintiffs  or  causes  of  action  in  an  action  at  law,  in  the  absence 
of  federal  legislation,  such  Joinder  may  be  made  in  a  federal  court  in  the 
state,  under  Conformity  Act  (Rev.  St.  f  914  [Ck)mp.  St  {  1687]). 

8.  Action  ^=s>60(3) — Joindbb  of  Causes  of  Action — ^Arkansas  Statute. 

Under  the  Arkansas  Code  of  Practice,  as  construed  by  its  Supreme 
Court,  causes  of  action  of  different  plaintiffs,  arising  out  of  the  same  torts, 
committed  by  the  same  persons,  at  the  same  time,  and  in  pursuance  of 
the  same  alleged  conspiracy,  may  be  Joined  in  a  single  action. 

4.  Appeal  and  Ebboe  ^s»l77 — ^Estoppel  to  Alueqb  Ebbob — Failubb  to  OI4AIM 

Rights  at  Tbial. 

Where  a  number  of  causes  of  action  against  the  same  defendants  are 
Joined  in  an  action,  if  defendants  are  thereby  given  additional  rights,  as  a 
greater  number  of  challenges  to  Jurors,  such  a  right  must  be  claimed  at 
the  trial,  to  entitle  them  to  insist  upon  it  in  the  appellate  court 

5.  BVIDENCE    €s»868(l)— DOOUICENTABT     BVIDENCB — COMPELUNG    PbODUCTION 

BT  Advebse  Pabtt. 

District  Court  has  authority  to  require  parties  who  are  officers  of  an 
organization,  as  such  officers,  to  produce  books  and  records  of  the  organi- 
sation. 
^  Evidence  ^=»878(2) — ^Dooumentabt  Evidbno»— Authentication  of  Doou- 

MENTS. 

Records  of  a  labor  organization,  containing  printed  rQ;>orts  of  confer- 
ences between  representatives  of  the  organization  and  of  employers,  steno- 
graphically  taken,  and  the  correctness  of  which  was  testified  to  by  officers 
of  the  organization  and  conferees,  held  sufficiently  authenticated  to*  be 
admissible  in  evidence. 
?•  CoNSPiBACT  ^s»l9 — Action  fob  Conspibact — ^Evidence. 

In  an  action  by  receivers  of  coal-mining  companies  against  a  miners' 
orfijanization,  its  subsidiaries,  and  members  to  recover  damages  for  de- 
struction of  property,  alleged  to  have  been  pursuant  to  a  conspiracy,  rec- 
ords of  the  organization,  containing  reports  of  conferences  with  opera- 
tors employing  only  imlon  miners,  in  which  the  organization  pledged  itself 
to  do  all  in  its  power  to  protect  such  operators  from  competition  by  non- 
union mines,  held  relevant 

8.  Conspibact  ^s»i9 — ^Action  fob  Conspibact — ^ESvidenob. 

In  an  action  for  conspiracy,  the  law  permits  great  latitude  in  the  intro- 
duction of  evidence  tending  to  establish  the  conspiracy,  and  connecting 
those  advising,  encouraging,  aiding,  abetting,  and  ratifying  the  overt  acts 
committed  for  the  purpose  of  carrying  into  effect  the  objects  of  the  con- 
spiracy. 

9.  Associations  ^s»19 — Cobpobations  ^=»423 — Tobts  bt  Membebs— Liabili- 

tt — Enooubaqement  OB  Ratification. 

Corporations  or  associations  are  liable  for  the  torts  of  their  members 
or  employte,  if  encouraged  in  the  commission  of  them,  or  if  ratified  there- 
after. 

^soFor  otli«r  cases  sss  same  topic  A  KBT-NUMBER  In  all  Key-Numbered  Digests  4  Indexes 
^Rehearing  denied  November  IS,  1919. 
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10.  Conspiracy  ^=:»19 — Action  fob  CJonspibact — ^Evidencb. 

In  a  ciyll  action  for  conspiracy  to  destroy  prop^ty,  indictments  of  some 
of  defendants^or  destmction  of  the  property  and  pleas  of  guilty  are  ad- 
missible against  them  as  admissions,  and  aga^t  their  codefendants  shown 
to  have  approved  and  ratified  their  onlawfal  acts. 

U.  Conspiracy  ^=:»13 — Ciytl  Liability — Persons  Liable. 

If  unlawful  acts  were  in  pursuance  of  a  conspiracy,  and  were  committed 
before  the  conspiracy  had  been  abandoned,  or  its  object  accomplished,  all 
persons  who  were  members  of  the  conspiracy,  or  made  themselves  parties 
thereto  at  any  time  before  it  had  been  abandoned,  or  its  object  completed, 
are  responsible. 

12.  Conspiracy  ^s»19— Action  fob  Conspibaoy — ^Evidence. 

Correspondence  between  an  arms  company  and  officers  of  a  labor  organi- 
sation, showing  a  purchase  by  the  latter  of  arms  and  ammunition  and 
their  shipment  to  local  unions,  by  whose  striking  members  they  were  used 
in  a  battle  resulting  in  the  destructi<Mi  of  plaintUTs  mines,  was  admissible 
against  the  organization,  in  an  action  against  it  and  its  members  for  con- 
spiracy. 

18.  Conspiracy  ^s»19~AcnoN  fob  Conspiracy — ^DAMAOEa 

In  an  action  for  conspiracy  to  destroy  plaintiflTs  mines,  as  a  result  of 
which  and  the  unlawful  acts  of  defendants  pursuant  thereto  their  leases 
were  forfeited,  evidence  of  the  value  of  such  leases  was  admissible  on  the 
question  of  damages. 

14.  Damages  ^=»20 — Torts — ^Natxjbai.  and  Proximate  Consequences. 

All  damages  which  are  the  natural  and  proximate  results  of  a  tort  are 
recoverable. 

15.  Conspiracy  ^s»21 — ^Action  for  Conspiraoy^Sufficiency  of  Evidenck— 
Jury  Question. 

Evidence  held  sufficient  to  warrant  submission  to  the  Jury  of  the  ques- 
tion of  conspiracy  between  the  organization.  United  Mine  Workers  of 
America,  and  its  subsidiary  district  and  local  unions  and  their  members, 
to  destroy  plaintiffs'  mine  property,  and  to  support  a  verdict  finding  sudi 
conspiracy,  and  that  the  destruction  of  the  property  was  the  result  thereof. 

Id.  Appeal  and  Error  ^=»263(1) — ^Review — lN8TRUcnoN& 

An  appellate  court  can  review  only  thjt  part  of  a  charge  to  which  ex- 
ception was  taken  at  the  trial. 

17.  Trial  ^=»193(1) — Instructions — Opinion  of  Judge  as  to  Facts. 

In  the  federal  courts,  the  Judge,  in  charging  the  Jury,  may,  whenever  he 
thinks  it  necessary  to  assist  them  in  arriving  at  a  Just  Verdict,  express  his 
opinion  upon  the  facts,  where  he  also  states  that  his  opinion  is  not  binding 
upon  them,  and  that  they  are  the  exclusive  Judges  of  the  facts. 

18.  Appeal  and  Error  ^=»1070(1) — Harmless  Errob — ^Verdiot. 

Where  there  were  a  number  of  plaintiffs  in  an  action  of  tort,  claiming 
damages  in  a  gross  sum,  it  is  not  prejudicial  error  that  the  Jury  returned 
a  general  verdict  for  plaintiffs,  without  apportioning  the  damages  be- 
tween them. 

19.  Damages  ^=»6& — Actions  of  Tort — ^Interest. 

In  actions  of  tort  the  allowance  of  interest  is  discretionary  with  the 
Jury,  and  the  court  may  not  allow  interest  where  the  Jury  has  failed  to 
do  so. 

Hook,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Arkansas ;  James  D.  Elliott,  Judge. 

Action  by  the  Coronado  Coal  Company  and  others  against  the  Unit- 
ed Mine  Workers  of  America  and  others.    Judgment  for  plaintiffs, 

^S9For  other  caaes  see  same  topic  &  KET-NUMBBR  in  aU  Key-Numborad  Digasti  4  Indextt 
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and  defendants  bring  error.  Affirmed,  conditional  on  remittitur  by 
plaintiffs. 

See,  also,  235  Fed.  1,  148  C.  C.  A.  495. 

This  was  an  action  by  two  receivers  of  nine  corporations  appointed  by  tne 
court  below  in  one  proceeding  in  equity,  in  which  these  nine  corporations  were 
defendants.  The  basis  of  the  action  is  to  recover  damages  for  the  destruction 
of  the  property  of  these  corporations  in  the  possession  of  the  receivers,  they 
being  engaged  In  mining,  selling,  and  shipping  coal  from  Sebastian  county, 
Ark.,  75  per  cent,  of  which  shipments  were  made  to  customers  outside  of  the 
state  of  Arkansas,  In  the  course  of  interstate  trade  and  commerce.  The  com- 
plaint charges  that  the  destruction  of  the  property  was  by  some  of  the  de- 
fendants, and  was  committed  in  pursuance  of  a  conspiracy  and  combination 
formed  by  all  the  defendants,  in  restraint  of  trade  and  commerce,  among  the 
several  states,  in  violation  of  the  Act  of  Congress  of  July  2,  1890,  c.  647,  26 
Stat.  209  (Comp.  St.  §{  8820-3823,  8827-8830),  the  Sherman  Anti-Trust  Act, 
and  amendments. 

Among  the  defendants  named  are  the  United  Mine  Workers  of  America, 
District  Union  No.  21,  and  28  local  unions  of  the  district  union ;  the  other  de- 
fendants being  officers  of  the  head  and  district  unions  and  members  of  the 
local  unions.  None  of  the  unions  are  incorporated,  but  they  are  all  voluntary 
associations  of  mine  workers  throughout  the  United  States.  The  headquarters 
of  the  national  organization  of  the  defendant  United  Mine  Workers  of  Ameri- 
ca are  located  in  Indianapolis,  in  the  state  of  Indiana.  It  is  charged  that  the 
members  of  said  association  are  subdivided  into  about  30  districts,  and  numer- 
ous local  unions  in  each  district.  Each  district  union  has  jurisdiction  of  the 
local  unions  within  its  district,  and  the  United  Mine  Workers  over  all.  Other 
allegations  as  to  the  unions  are  set  out  In  the  opinion  of  this  court  in  Dowd 
V.  United  Mine  Workers  of  America,  235  Fed.  1,  2,  148  C.  C.  A.  495,  when  this 
case  was  before  this  court  before,  and  it  is  therefore  unnecessary  to  restate 
them.  The  present  receivers  are  the  successors  of  Dowd,  who  was  the  plain- 
tiff when  this  action  was  instituted.  There  were  three  amended  complaints 
filed,  and  later  amendments  to  certain  paragraphs  of  the  last  amended  com- 
plaint. 

After  the  demurrers  to  the  third  amended  complaint,  motion  to  quash  serv- 
ice of  process,  and  a  motion  to  strike  parts  of  the  tlilrd  amended  complaint  had 
been  overruled,  defendants  filed  tbeir  answers.  They  denied  that  the  plaintJ.<Ts 
were  engaged  ih  interstate  trade  and  commerce,  and  in  effect  denied  all  tVe 
material  allegations  of  the  complaint.  Then  they  alleged  that  the  United 
Mine  Workers  of  America  Is  a  labor  union  composed  of  more  than  400,000 
working  men  in  the  United  States,  Canada,  and  Mexico,  engaged  in  the  dig- 
ging of  coal,  organized  in  an  unincorporated  society;  that  it  has  no  legal 
entity  apart  from  its  membership,  is  not  engaged  in  business  for  profit,  but 
has  for  its  objects  shorter  working  hours  for  its  members,  reasonable  compen- 
sation for  services  rendered,  and  the  betterment  of  general  working  conditions 
for  its  members,  as  shown  by  its  constitution,  a  copy  of  which  was  filed ;  that 
no  member  or  members,  officer  or  officers,  is  authorized  to  act  for,  or  in  behalf 
of,  or  to  represent,  it  beyond  the  scope,  provisions,  and  terms  of  such  constitu- 
tion, and  if  any  members  of  the  organization  committed  the  torts  complained 
of,  their  acts  were  beyond  the  scope,  provisions,  and  terms  of  the  constitution, 
and  therefore  not  binding  upon  the  union. 

There  was  a  trial  to  a  jury,  and  a  verdict  for  the  plaintiffs,  on  which  judg- 
ment was  entered  for  treble  the  amount  of  the  verdict.  Four  days  after  the 
rendition  of  the  verdict  by  the  jury  plaintiffs  filed  a  motion  to  amend  the  judg- 
ment, by  adding  Interest  from  the  date  of  the  destruction  of  the  property  to 
the  date  of  entering  the  Judgment,  although  the  verdict  made  no  allowance  of 
interest.  This  motion  was,  by  the  court,  several  months  later,  sustained,  and 
the  judgment  amended  by  adding  treble  the  interest  at  the  rate  of  6  per  cent. 

Alton  B.  Parker,  of  New  York  City  (Covington  &  Grant,  of  Ft. 
Smith,  Ark.,  and  Henry  Warrum,  of  Indianapolis,  Ind.,  on  the  brief), 
for  plaintiffs  in  error. 
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Henry  S.  Drinker,  Jr.,  of  Philadelphia,  Pa.,  and  James  B.  McDon- 
ough,  of  Ft.  Smith,  Ark.  (Roger  B.  Hull,  of  New  York  City,  on  the 
brief),  for  defendants  in  error. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  The 
record  is  very  voluminous,  covering  over  3,400  printed  pages.  There 
are  184  assigpnents  of  error,  but  counsel  in  their  briefs  and  oral  argu- 
ments only  insisted  upon  those  hereinafter  mentioned,  and  we  will 
therefore  confine  this  opinion  to  those  assignments  and  in  the  order 
presented  bv  counsel. 

[1]  1.  The  defendants  insist  that  it  was  error  to  hold  the  unions 
which  were  made  defendants  as  entities,  against  which  an  acticm 
could  be  instituted,  process  had,  and  judgment  recovered ;  they  being 
unincorporated  labor  unions. 

This  question  was  determined  by  this  court  on  the  former  hearing, 
sub  nomine  Dowd  v.  United  Mine  Workers  of  America,  235  Fed.  1, 
148  C.  C.  A.  495,  and  it  was  there  held  that  under  the  Sherman  Anti- 
Trust  Act  these  imincorporated  unions  may  be  sued  by  one  injured 
in  his  business  or  property  by  reason  of  anything  done  which  is  for- 
bidden by  the  Sherman  Act  That  decision  is  the  law  of  the  case, 
and  cannot  now  be  again  reviewed.  In  re  Sanford  Fork  &  Tool  Co., 
160  U.  S.  247,  16  Sup.  Ct.  291,  40  L.  Ed.  414;  National  Bank  of 
Commerce  v.  United  States,  224  Fed.  679,  140  C.  C.  A.  219;  Con- 
tinental, etc.,  Bank  v.  North  Platte  Valley  Irrigation  District,  237 
Fed.  188,  150  C.  C.  A.  334;  Griggs  v.  Nadeau,  250  Fed.  781,  163 
C.  C.  A.  113. 

[X  8]  2.  It  is  next  claimed  that  there  was  a  misjoinder  of  plain- 
tiffs and  of  their  causes  of  action,  and  that  the  demurrer  to  the  com- 
plaint on  that  ground  should  have  been  sustained. 

In  order  to  understand  the  issues  involved  in  this  motion,  it  is  prop- 
er to  state  that  the  complaint  alleges  that  the  nine  corporations,  for 
which  the  plaintiflFs  as  receivers  sued,  were  under  the  control  of  the 
same  persons,  who  owned  all  the  shares  of  stock  of  all  nine  corpora- 
tions and  all  were  operated  as  one,  eight  of  them  being  subsidiaries  of 
the  Bache-Denman  Coal  Company;  that  by  reason  of  these  facts, 
the  destruction  by  the  defendants  of  the  property  of  said  corpora- 
lions,  they  sustained  the  losses  jointly;  that  by  reason  of  the  unlaw- 
ful acts  of  the  defendants  the  plaintiffs  were  prevented  from  operating 
any  of  the  mines,  they  being  in  close  proximity  in  the  Prairie  Creek 
valley,  in  Sebastian  county.  Ark.  It  is  further  alleged  that  the  re- 
ceivers were  appointed  by  the  District  Court  by  a  single  decree,  in  one 
action. 

That  under  the  Code  of  Practice  of  the  state  of  Arkansas,  in  which 
state  the  wrongs  were  committed  and  this  cause  tried,  it  was  proper  to 
join  all  the  plaintiffs'  causes  of  action,  all  of  them  arising  out  of  die 
same  torts,  committed  by  the  same  persons,  at  the  same  time,  and  in 
pursuance  of  the  same  alleged  conspiracy,  has  been  determined  by 
the  Supreme  Court  of  the  state  ever  since  the  enactment  of  Act  May 
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11,  1905  (Laws  Ark.  IPOS,  p.  798).  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Broomfield,  83  Ark.  288,  104  S.  W.  133 ;  Southern  Anthracite  Coal 
Co.  V.  Bowen,  93  Ark.  140,  124  S.  W.  1048;  Hargis  v.  Lawrence,  136 
Ark.  323,  204  S.  W.  755.  Under  the  Conformity  Act  of  Congress 
(section  914,  Rev.  Stat.  [Comp.  St.  §  1537])  the  state  practice  con- 
trols proceedings  at  law  in  the  national  courts  held  in  the  state,  in  the 
absence  of  an  act  of  Congress.  Glenn  v.  Sumner,  132  U.  S.  152,  156, 
10  Sup.  Ct.  41,  33  L.  Ed.  301;  Sawin  v.  Kenny,  93  U.  S.  289,  23 
L.  Ed.  926;  O'Connell  v.  Reed,  56  Fed.  531,  536,  5  C.  C.  A.  586; 
Rush  V.  Newman,  58  Fed.  158, 161,  7  C.  C.  A.  136. 

In  Kansas  City  Southern  Ry.  Co.  v.  Leslie,  238  U.  S.  599,  603, 
35  Sup.  Ct.  844,  59  L.  Ed.  1478,  an  action  arising  under  the  na- 
tional Employers'  Liability  Act  (Act  April  22,  1908,  c.  149,  35  Stat. 
65  [Comp.  St.  §§  8657--8665]),  the  plaintiflf  joined  two  distinct  and 
separate  actions  caused  by  the  same  act  of  negligence,  one  to  recover 
damages  for  the  benefit  of  the  estate  of  the  deceased,  and  the  other 
for  the  pecuniary  loss  of  the  next  of  kin.  There  was  a  verdict  in 
favor  of  the  plaintiff  for  a  lump  sum  on  both  causes  of  action,  with- 
out any  apportionment  to  the  different  beneficiaries.  This  was  made 
one  of  the  assignment3  of  error.  Notwithstanding  that  in  Gulf,  Colo- 
rado, etc.,  Ry.  V.  McGinnis,  228  U.  S.  173,  33  Sup.  Ct.  426,  57  L.  Ed. 
785,  it  had  been  held  that  "Though  the  judgment  may  be  for  a  gross 
amoimt,  the  interest  of  each  beneficiary  must  be  measured  bjr  his  or  her 
individual  pecimiary  loss.  That  apportionment  is  for  the  jury  to  re- 
turn"— ^the  judgment  entered  on  the  verdict  of  the  jury  without  appor- 
tionment was  upheld,  the  court  holding: 

"As  the  chaUenged  verdict  seems  in  harmony  with  local  practice  and  has 
been  approved  by  the  court  below  [referring  to  the  Supreme  Ck>urt  of  Arkan- 
sas], the  Judgment  thereon  is  not  open  to  attack  here  upon  the  ground  spe- 
dfled." 

[4]  But  it  is  contended  that  there  is  an  act  of  Congress  regulating 
the  consolidation  of  causes  (section  921,  Rev.  Stat.  [Comp.  St.  § 
1547]),  and  that  in  Mutual  Life  Insurance  Co.  v.  Hillmon,  145  U.  S. 
285,  12  Sup.  Ct.  909,  36  L.  Ed.  706,  this  has  been  construed  adversely 
to  the  ruling  of  the  court  below.  We  do  not  so  construe  the  opin- 
ion of  the  court.    What  the  court  decided  was  that — 

''Where  the  English  consolidation  rule  has  not  been  adopted,  the  American 
courts,  state  and  federal,  have  exercised  the  authority  of  ordering  several 
actions  by  one  plaintiff  against  different  defendants  to  be  tried  together,  when- 
ever the  defense  is  the  same  and  unnecessary  delay  and  expense  wiU  be  there- 
by avoided." 

The  court  then  proceeded: 

"But  although  the  defendants  might  lawfuUy  be  compeUed,  at  the  discretion 
of  the  court,  to  try  the  cases  together,  the  causes  of  action  remain  distinct,  and 
required  separate  yerdicts  and  Judgments;  and  no  defendant  could  be  de- 
prived, without  its  consent,  of  any  right  material  to  its  defense,  whether  by 
way  of  challenge  of  Jurors,  or  of  objection  to  evidence,  to  which  it  would  have 
been  entitled  if  the  cases  had  been  tried  separately." 

In  the  instant  case  there  was  no  consolidation  of  actions,  but  as- 
suming, without  deciding,  that  the  same  rule  applies  to  actions  orig- 
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inally  brought  by  several  plaintiffs,  or  against  several  defendants, 
which  could  properly  be  consolidated  under  that  section,  objection 
.  can  only  be  made  if  the  parties  are  deprived  of  a  right  material  to 
their  defense,  "whether  by  way  of  challenge  of  juror  or  of  objection 
to  evidence  to  which  it  would  have  been  entitled  if  the  causes  had  been 
tried  separately."  Of  course,  such  rights  can  only  be  claimed  at  the 
trial  of  the  cause,  and  not  by  demurrer  to  the  complaint.  There  is  no 
claim  that  the  defendants  were  deprived  of  either  of  these  rights  at 
the  trial.  To  entitle  the  defendants  to  insist  in  the  appellate  court 
that  they  were  entitled  to  more  than  three  peremptory  challenges  of 
jurors,  that  right  must  be  claimed  at  the  trial,  and  also  that  the  par- 
ties complaining  had  exhausted  their  right  of  peremptory  challenges. 
It  was  so  held  in  Connecticut  Mutual  Life  Insurance  Co.  v.  Hillmon, 
188  U.  S.  208,  212,  23  Sup.  Ct.  294,  47  L.  Ed.  446,  when  the  case, 
reported  in  145  U.  S.  285,  12  Sup.  Ct.  909,  36  L.  Ed.  706,  was  for 
the  second  time  before  the  Supreme  Court.  The  record  here  shows 
that  the  defendants  only  challenged  one  juror  peremptorily.  It  fails 
to  show  that  they  had  made  any  claim  to  more  than  three  challenges. 
How,  then,  can  it  be  claimed  that  the  court  erred,  when  it  was  never 
called  on  to  rule  on  the  question,  when  the  jury  was  selected,  and  the 
defendants  were  not  prejudiced  by  having  exhausted  the  three  chal- 
lenges? 

[5]  3.  It  is  claimed  that  the  court  erred  in  requiring  the  defendants 
to  produce  certain  books,  writings,  and  documents. 

If  the  petitions  for  the  books  and  documents  had  failed  to  specify 
what  books  and  documents  were  wanted,  or  did  not  make  a  suffi- 
cient showing  of  their  materiality,  so  that  the  object  was  merely  an 
attempt  to  obtain  information,  it  would  have  been  error  to  grant  the 
petitions.  United  States  v.  Terminal  Railway  Association  (C.  C.) 
154  Fed.  268,  272,  and  authorities  cited.  But  each  of  the  petitions 
set  out  and  described  the  documents  wanted,  and  the  reasons  for  their 
materiality.  All  except  the  first  petition  were  against  the  defend- 
ants as  officers  of  the  organization,  to  produce  books  and  documents 
in  their  possession  as  such  officials,  which  it  was  alleged  were  records 
of  their  organization.  The  first  petition  included  them  as  officers  and 
individuals,  but  this  petition  was  denied.  Section  262,  Judicial  Code 
(Act  March  3,  1911,  c.  231,  36  Stat.  1162),  which  is  a  re-enactment  of 
section  716,  Rev.  Stat.  (Comp.  St.  §  1239),  authorizes  such  an  order. 
It  was  so  held  in  American  Lithographic  Co.  v.  Wcrckmeister,  221  U. 
S.  603,  609,  31  Sup.  Ct.  676,  55  h.  Ed.  873.  As  the  orders  to  produce 
them  were  limited  to  the  parties  as  officials  of  the  United  Mine  Work- 
ers of  America,  and  not  as  individuals,  the  claim  that  the  orders  were 
in  violation  of  the  Fourth  and  Fifth  Amendments  to  the  Constitution 
must  also  fail.  Hale  v.  Henkel,  201  U.  S.  43,  69,  26  Sup.  Ct  370, 
50  L.  Ed.  652;  Wilson  v.  United  States,  221  U.  S.  361,  31  Sup.  Ct 
538,  55  L.  Ed.  771,  Ann.  Cas.  1912D,  558;  Wheeler  v.  United  States, 
226  U.  S.  478,  33  Sup.  Ct.  158,  57  L.  Ed.  309. 

[8]  4.  Did  the  court  err  in  allowing  the  defendants  in  error  to 
read  in  evidence  extracts  from  the  printed  records  of  the  joint  con- 
ference proceedings,  conferences  between  a  large  number  of  coal  mine 
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operators,  employing  only  union  labor,  and  the  officials  of  the  United 
Mine  Workers  of  America? 

To  determine  this  assignment  of  error  it  is  necessary  to  refer  to 
the  allegations  of  the  complaint.  The  complaint,  except  for  some 
amendments,  which  are  not  of  sufficient  materiality  to  this  issue  to 
require  that  they  be  set  forth,  will  be  found  in  a  note  to  the  former 
opinion  of  this  court  in  235  Fed.  9,  148  C.  C.  A.  495. 

The  last  amendment  to  paragraph  21  gives  the  names  of  231  op- 
erators, who  had  entered  into  an  agreement  with  the  United  Mine 
Workers  of  America  to  employ  only  union  miners  and  conform  to 
the  rules  of  the  unions.  These  were  furnished  by  the  plaintiffs  in 
pursuance  of  an  order  of  the  court,  made  on  motion  of  the  defend- 
ants. That  motion,  among  other  requests,  asked  that  plaintiffs  "state 
the  names  of  the  persons  acting  or  assuming  to  act  for  the  operators, 
referred  to  in  said  paragraph  and  amendments  thereto."  The  main 
objection  to  the  introduction  in  evidence  of  these  records  was  "that 
no  proper  foundation  for  their  introduction  had  been  laid."  The  tes- 
timony shows  that  the  proceedings  of  these  conferences  were  taken 
down  stenographically,  copies  furnished  to  the  United  Mine  Workers 
of  America,  and  by  it  caused  to  be  printed  and  kept  in  its  archives 
under  the  control  of  its  secretary.  Before  they  were  introduced  in 
evidence,  Mr.  Green,  the  secretary  of  the  United  Mine  Workers'  or- 
ganization, testified  that  the  printed  reports  were  "verbatim  reports  of 
the  arguments,  discussions,  and  propositions  of  what  took  place  at 
these  conferences,  and  that  the  association  caused  them  to  be  printed, 
and  the  printed  volumes  produced  were  the  ones  that  came  back  from 
the  printer."  A  number  of  representatives  of  the  operators,  and  sev- 
eral high  officials  of  the  United  Mine  Workers  of  America,  also  testi- 
fied orally  to  what  took  place  at  these  meetings,  and  all  agreed  with 
Mr.  Green,  the  secretary,  that  these  printed  records  were  correct 
transcripts  of  the  proceedings  of  the  conferences.  As  the  testimony 
of  the  officials  of  the  miners'  organization,  as  well  as  of  the  operators, 
who  attended  these  conferences,  verified  the  correctness  of  the  printed 
records  introduced,  how  can  it  be  claimed  that  there  was  no  founda- 
tion for  the  admission  in  evidence  of  these  records?  St.  Louis  &  San 
Francisco  R.  R.  v.  Duke,  192  Fed.  306,  309,  112  C.  C.  A.  564;  Port- 
land Gold  Mining  Co.  v.  Flaherty,  111  Fed.  312,  49  C.  C.  A.  361; 
Wilhite  V.  Houston,  200  Fed.  390,  393,  118  C.  C.  A.  542.  The  ob- 
jection to  their  introduction  for  want  of  a  proper  foundation  is  with- 
out merit. 

[7]  5.  Were  they  irrelevant? 

The  records  establish  that  these  conferences  between  the  United 
Mine  Workers  and  coal  operators,  who  employed  only  union  labor, 
were  held  for  the  purpose  of  protecting  these  operators  against  com- 
petition from  nonunion  or  independent  operators,  who  were  able  to 
produce  coal  cheaper,  owing  to  the  fact  that  they  had  the  10-hour 
workday,  while  in  the  mines  operated  by  union  labor  the  8-hour 
workday  was  in  force;  that  the  independent  operators  were  not  sub- 
ject to  the  strict  regulations  prescribed  by  the  Mine  Workers'  union, 
nor  did  they  pay  as  high  wages  to  the  miners.    To  protect  these  op- 
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erators,  the  records  show,  the  United  Mine  Workers  obligated  them- 
selves "to  afford  all  possible  protection  to  the  trade  and  to  the  other 
parties  hereto  against  any  unfair  competition,  resulting  from  the  fail- 
ure to  maintain  scale  rates."  In  order  to  accomplish  this  the  organiza- 
tion pledged  itself  to  attempt  to  "unionize"  all  coal  mines,  and  thus, 
as  stated  by  Mr.  Lewis,  its  vice  president — 

**wipe  out  competition  between  us  as  miners — ^flrst,  viewing  it  from  our  side  of 
the  question ;  next,  for  the  purpose  of  wiping  out  competition  as  between  the 
operators  in  these  four  states.  When  we  have  succeeded  in  that,  and  we  have 
perfected  an  organization  on  both  sides  of  the  question,  then,  if  I  understand 
the  real  purpose  of  this  movement,  it  is  that  we  will  jointly  declare  war  on 
every  man  outside  of  this  competitive  field  who  wiU  do  anything  in  any  way 
endangering  the  peace  that  exists  between  us.  What  is  necessary  to  do  this? 
Organize  our  forces  in  the  competing  fields,  so  far  as  the  United  Mine  Workers 
are  ooncemed.  Go  into  these  outside  competing  fields  and  tell  your  competitors 
that  they  have  to  join  this  movem^it,  whether  they  like  it  or  not,  and  give 
stability  to  the  coal  business  of  the  United  States." 

In  the  1902  joint  conference,  Mr.  Robbins,  speaking  for  the  op- 
erators, complained  of  defendants,  sa)dng: 

"Four  years  ago,  in  the  city  of  Chicago,  we  agreed  to  be  the  advance  guard 
on  the  question  of  an  8-bour  day,  with  the  distinct  and  absolute  promise  that 
unless  our  competitors  were  brought  up  to  the  same  conditions  that  we  would 
be  put  back  where  we  were.  And  what  is  the  result?  None  of  our  com- 
petitors have  been  brought  up.  In  no  place  that  we  compete,  that  I  know  of, 
has  the  8-hour  day  been  established.  We  are  competing  constantiy  with  opera- 
tors that  still  have  a  10-hour  day.    Their  cost  is  proportionately  less.'* 

When  the  miners'  convention  met  that  year,  the  following  resolution 
was  adopted  in  order  to  carry  out  the  pledges  made  to  the  operators: 

Resolution  33 :  "Whereas,  the  miners  of  Virginia  and  Kentucky  in  the  past 
have  been  a  detriment  to  the  organization  in  other  states  by  their  not  being 
organized :  therefore  be  it  resolved,  that  our  national  organization  shall  use 
its  power  in  all  forms  to  bring  these  miners  into  the  organization.** 

In  the  convention  of  the  Mine  Workers  in  1904  the  following  reso- 
lution, introduced  by  a  representative  of  a  local  union  from  district 
21  (Arkansas,  Oklahoma,  and  Texas)  was  adopted : 

"Resolved,  that  in  strict  compliance  with  our  obligations  and  teaching,  we 
accord  a  hearty  approval  to  our  national  board  on  its  action  in  regard  to  dis- 
trict No.  15  strike,  now  on,  in  Ck>lorado,  and  whatever  action  taken  by  the  na- 
tional that  in  their  judgment  is  necessary  to  the  successful  ending,  in  the  ele- 
vation of  the  craft  in  district  No.  15,  meets  our  entire  approval,  for  which  we 
pledge  our  unqualified  support,  as  our  knowledge  of  the  field  of  Southern 
Colorado,  in  the  event  of  an  unsuccessful  issue  of  the  trouble  now  pending, 
would  work  almost  unsurmoun table  and  incalculable  damage  to  district  Na  21, 
as  it  would  be  an  unjust  competitor  in  the  same  commercial  field,  and  could 
with  very  little  effort  undersell  and  supersede  us  in  the  Oklahoma  and  South- 
western Kansas  markets." 

Without  setting  out  in  full  all  the  agreements  between  the  miners 
and  the  union  operators,  and  the  resolutions  of  the  miners  at  their 
conventions,  for  the  purpose  of  carrying  out  these  agreements,  it 
clearly  appears  from  these  records  that  the  United  Mine  Workers 
were  pledged  and  determined  to  unionize  all  coal  mines  in  the  non- 
union districts,  for  the  purpose  of  protecting  the  operators  in  the 
district  in  which  the  mines  had  been  unionized,  in  competitive  mar- 
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kets  in  other  states,  and  in  order  to  appease  these  operators,  who 
complained  at  every  joint  conference  that  they  were  unable  to  com- 
ply with  their  agreements  with  the  organization  and  compete  with 
the  independent  operators,  unless  they  are  tmionized.  The  objec- 
tion is  without  merit. 

[8]  6.  The  objection  to  the  introduction  of  the  United  Mine  Woric- 
«rs'  Journal  is  equally  untenable.  The  secretary  of  the  organiza- 
tion, testified  that — 

"It  Is  the  official  publicatton  of  the  organization,  published  by  authority 
tind  under  the  superTision  of  the  International  Executive  Board  of  the  United 
Mine  Workers  of  America;  that  its  editor  is  appointed  by  the  president  of 
the  International  Union." 

Therefore  the  editorials,  which  were  published  in  almost  every  issue 
of  the  Journal,  must  be  deemed  the  acts  of  the  organization.  They 
were  clearly  admissible.  As  the  action  is  one  for  conspiracy,  the  law 
permits  great  latitude  in  the  introduction  of  evidence  tending  to  es- 
tablish the  conspiracy  and  connecting  those  advising,  encouraging,  aid- 
ing, abetting,  and  ratifying  the  overt  acts  committed  for  the  purpose 
of  carrjring  into  effect  tihe  objects  of  the  conspiracy. 

The  mam  issue  in  this  cause,  so  far  as  the  national  organization 
and  its  officers  were  concerned,  was  whether  the  torts  committed  by 
some  of  the  defendants  were  in  pursuance  of  an  unlawful  conspiracy 
to  compel  the  plaintiffs  and  other  coal  mine  operators  to  unionize  their 
mines,  and  were  authorized,  encouraged,  advised,  and,  if  not  authoriz- 
ed, ratified  by  the  national  organization  and  its  officers,  after  they  had 
l)een  committed.  The  court  did  not  err  in  admitting  these  journals  in 
evidence.  Clune  v.  United  States,  159  U.  S.  590,  593,  16  Sup.  Ct. 
125,  40  L.  Ed.  269;  Hitchman  Coal  Co.  v.  Mitchell,  245  U.  S.  229, 
249,  38  Sup.  Ct.  65,  62  L.  Ed.  260,  L.  R.  A.  1918C,  497,  Ann.  Cas. 
1918B,  461 ;  Louie  v.  United  States,  218  Fed.  36,  41,  134  C.  C.  A. 
A.  58. 

[9]  That  corporations,  and  this  association  must  be  treated  as  such 
in  this  action,  are  liable  for  the  torts  of  their  members  or  employes, 
-when  encouraged  in  the  commission  of  them,  or  if  ratified  thereafter, 
is  well  settled.  Philadelphia,  etc.,  R.  R.  v.  Quigley,  62  U.  S.  (21  How.) 
202,  16  L.  Ed.  73;  Denver,  etc.,  Ry.  v.  Harris,  122  U.  S.  597,  7  Sup. 
Ct.  1286,  30  L.  Ed.  1146;  Stewart  v.  Wright,  147  Fed.  321,  327,  77 
•C.  C.  A.  499.  Nor  does  the  doctrine  of  ultra  vires  apply.  National 
Bank  v.  Graham,  100  U.  S.  699, 25  L.  Ed.  750;  Chesapeake  &  Ohio  Ry. 
V.  Howard,  178  U.  S.  153,  160,  20  Sup.  Ct.  880,  44  L.  Ed.  1015. 

[10]  7.  The  admission  in  evidence  of  the  indictment  and  pleas  of 
guilty  of  some  of  the  defendants,  members  of  the  local  unions,  for  the 
destruction  of  this  property,  was  clearly  proper  against  those  defend- 
ants, as  admissions  made  by  them,  and  if  their  unlawful  acts  were  ap- 
plauded and  approved  by  tfieir  codefendants,  after  having  encouraged 
them  in  their  unlawful  acts,  such  approval  is  a  ratification  of  these 
unlawful  acts,  and  makes  them  liable.  Loewe  v.  Lawler,  208  U.  S. 
274,  28  Sup.  Ct.  301,  52  L.  Ed.  488,  13  Ann.  Cas.  815;  AUis  Chalmers 
Co.  V.  Reliable  Lodge  (C.  C.)  Ill  Fed.  267;  Kroger  Grocery  &  B. 
•Co.  V.  Retail  Clerks'  I.  &  P.  Ass'n  (D.  C.)  250  Fed.  890,  897;  Alaska 
Steamship  Co,  v.  International,  etc.,  Association  (D.  C.)  236  Fed.  964. 
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[11]  Whether  the  acts  of  those  defendants  amounted  to  a  ratifica- 
tion was  a  question  to  be  determined  by  the  jury  from  the  evidence, 
under  proper  instructions.  If  the  unlawful  acts  were  in  pursuance 
of  a  conspiracy,  and  were  committed  before  the  unlawful  conspiracy 
had  been  abandoned,  or  the  object  of  the  conspiracy  completed,  all 
persons  who  were  members  of  the  conspiracy  or  made  themselves 
parties  thereto  at  any  time  before  the  conspiracy  had  been  abandon- 
ed, or  its  object  completed,  are  responsible.  Thomas  v.  United  States, 
156  Fed.  897,  910,  84  C.  C.  A.  477,  17  L.  R.  A.  (N.  SO  720;  Smith  v. 
United  States,  157  Fed.  721,  728,  85  C.  C.  A.  353;  United  States  v. 
Babcock,  3  Dill.  581,  585,  Fed.  Cas.  No.  14487;  Goldfield  Consolidated 
Mines  Co.  v.  Goldfield  Miners  Union  (C.  C.)  159  Fed.  524.  In  Hitch- 
man  Coal  &  Coke  Co.  v.  Mitchell,  245  U.  S.  229,  243,  38  Sup.  Ct.  65, 
70  (62  L.  Ed.  260,  L.  R.  A.  1918C,  497,  Ann.  Cas.  1918B,  461),  Mr. 
Justice  Pitney,  speaking  for  the  court  in  relation  to  the  acts  of  the 
head  organization,  its  resolutions,  contributions  of  money  to  the  strik- 
ing union  men,  the  encouragement  and  approval  of  the  destruction 
of  property,  said: 

"The  plain  effect  of  this  action  was  to  approve  a  policy  which,  as  applied 
to  the  concrete  case,  meant  that,  in  order  to  relieve  the  union  miners  of  Ohio. 
Indiana,  and  Illinois  from  the  competition  of  the  cheaper  product  of  the  non- 
union mines  of  West  Virginia,  the  West  Virginia  mines  should  be  'organized' 
by  means  of  strikes  local  to  W^t  Virginia,  the  strike  benefits  to  be  paid  by 
assessments  upon  the  union  miners  in  the  other  states  mentioned,  while  they 
remained  at  work." 

8.  What  has  been  said  heretofore  as  to  the  admissibility  of  the  rec- 
ords of  the  joint  conferences  applies  also  to  the  records  of  the  meet- 
ings of  the  Executive  Board  of  the  United  Mine  Workers  of  America. 

[12]  9.  The  correspondence  between  the  oflScials  of  the  Remington 
Arms  Company,  showing  the  purchase  of  arms  and  anununition  and 
payment  therefor,  by  the  officers  of  the  United  Mine  Workers  of 
America,  their  shipment  to  Hartford,  Ark.,  to  the  officers  of  the  dis- 
trict and  local  unions,  their  distribution  by  them  to  the  striking  mem- 
bers, shortly  before  the  battle  which  resulted  finally  in  the  destruction 
of  plaintiffs*  mines,  and  their  use  by  them,  was  admissible  as  tending 
to  show  that  the  organization  aided  and  encouraged  the  commission 
of  the  torts.  But  in  no  event  could  the  admission  be  prejudicial  to  the 
defendants,  for  there  was  ample  testimony  showing  that  those  who 
committed  these  wrongs  were  members  of  the  imion,  armed  with  guns 
and  ammunition,  which  were  freely  used  on  the  occasions  all^^ed  in 
the  complaint. 

[13, 14]  10.  Evidence  of  the  value  of  the  leases  held  by  plaintiffs, 
and  which,  by  reason  of  the  unlawful  acts  of  the  defendants,  are  shown 
to  have  been  forfeited,  was  clearly  a  part  of  the  damage  sustained,  and 
admissible  for  the  purpose  of  enabling  the  jury  to  determine  the 
losses  and  damages  of  the  plaintiffs.  Section  7  of  the  Sherman  Act 
(Comp.  St.  §  8829)  provides  for  threefold  damages  sustained  by  rea- 
sons of  violations  of  the  provisions  of  that  act.  A  lease  may  be  as 
valuable  as  any  other  species  of  property,  and  they  are  sold  and  trans- 
ferred for  valuable  considerations  in  the  same  manner  as  any  other 
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species  of  property.  It  is  almost  an  everyday  occurrence  that  oil, 
coal,  and  other  mining  leases  are  sold  for  large  sums  of  money.  The 
court  in  its  charge  to  the  jury  submitted  that  question  fairly,  and  no 
exceptions  were  taken  to  that  part  of  the  charge.  All  damages  which 
are  the  natural  and  proximate  results  of  a  tort  are  recoverable.  Unit- 
ed States  V.  Behan,  110  U.  S.  338,  4  Sup.  Ct.  81,  28  L.  Ed.  168;  How- 
ard V.  Manufacturing  Co.,  139  U.  S.  199,  206,  11  Sup.  Ct.  500,  35  I^. 
Ed.  147;  Farmers'  Loan  &  Trust  Co.  v.  Eaton,  114  Fed.  14,  17,  51 
C.  C.  A.  640;  City  of  Ironton  v.  Harrison  Construction  Co.,  212 
Fed.  353,  129  C.  C.  A.  29. 

[15]  11.  Did  the  court  err  in  refusing  to  direct  a  verdict  for  the 
defendant,  the  United  Mine  Workers  of  America? 

It  is  contended  that  the  evidence  fails  to  establish  a  conspiracy  in 
violation  of  the  Sherman  Act,  which  is  the  gist  of  the  action,  and 
therefore  it  is  claimed  there  can  be  no  recovery  in  this  action.  A  great 
deal  of  the  testimony,  relating  to  the  organization  of  the  Mine  Work- 
ers, their  acts  to  accomplish  the  object  of  absolute  control  of  all  coal 
mines,  is  almost  identical  with  that  set  out  in  the  opinion  of  the  Dis- 
trict Judge  in  Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  202  Fed.  512, 
to  which  reference  is  made,  in  order  to  shorten  this  opinion. 

The  evidence,  to  our  minds,  as  it  was  in  the  opinion  of  the  learned 
trial  judge  and  the  jury,  established  the  conspiracy  practically  beyond 
question.  It  is  much  stronger  than  that  in  the  Hitchman  Coal  &  Coke 
Co.  Case.  To  review  it  fully,  covering  as  it  does  over  3,000  pages  of 
the  printed  record,  would  only  tend  to  prolong  this  opinion,  and  serve 
no  useful  purpose.  The  law  requires  that,  in  order  to  entitle  defend- 
ants to  such  a  direction,  the  court  must  give  the  evidence  the  strong- 
est probative  effect,  and  view  it  in  the  light  most  favorable  to  the 
plaintiffs,  and,  if  there  is  any  substantial  evidence  to  sustain  the  alle- 
gations in  the  complaint,  a  peremptory  instruction  must  be  refused. 
This  is  too  well  settled  to  require  the  citation  of  authorities.  A  care- 
ful reading  of  the  evidence  satisfies  that  it  fully  sustains  the  conclu- 
sions of  the  learned  trial  judge  on  these  motions.  There  was  substan- 
tial evidence  to  warrant  a  finding  of  the  following  facts : 

That  there  was  concerted  action  on  the  part  of  the  union  miners 
of  district  No.  21,  with  the  union  miners  of  the  entire  national  or- 
ganization and  the  heads  of  that  organization,  tending  to  demonstrate 
the  idea  and  motive  entertained  by  the  entire  organization,  and  all 
the  members  of  it,  that  it  was  necessary,  in  order  to  protect  the  union 
workers  in  the  fields  already  unionized,  to  unionize  the  nonunion 
fields,  as  well  as  to  hold  all  those  which  were  already  unionized. 

To  attain  the  objects  of  the  United  Mine  Workers,  to  control  the 
mining  of  coal  in  the  United  States,  it  was  deemed  to  be  necessary 
that  they  may  be  in  a  position  to  enforce  their  demands  absolutely, 
secure  the  unionization  of  all  fields,  prevent  the  production  of  non- 
union mined  coal,  and  destroy  the  competition  of  nonunion-mined 
coal  in  the  markets  of  the  country  with  imion-mined  coal. 

That  the  national  organization  is  composed  of  all  of  the  individual 
members  of  the  local  unions,  and  by  its  constitution  it  is  divided  into 
branches,  district  and  local,  all  subordinate  to  the  national  organiza- 
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tion.  The  construction  and  enforcement  of  the  constitution  is  placed 
in  the  officers  of  the  national  organization;  the  district  and  local  or- 
ganizations arc  directly  subject  to  the  direction  and  control  of  the 
International  Executive  Board. 

That  while  the  constitution  gives  to  the  district  organization  the 
power  and  authority  to  authorize  strikes  under  certain  conditions,  it 
does  not  delegate  exclusive  authority  to  these  district  officers.  They 
may  order  a  local  strike,  but  in  view  of  other  provisions  in  the  con- 
stitution and  in  the  light  of  the  record  of  the  doings  of  the  Executive 
Board  of  the  national  organization,  in  exercising  absolute  control  over 
the  different  districts,  this  provision  seems  to  be  only  permissive,  and 
was  never  intended  to  take  the  absolute  control  from  the  International 
Executive  Board.  The  national  board,  after  the  local  strike  was  or- 
dered, had  the  right  to  supervise  and  absolutely  control  the  same,  and 
had  the  right  to  discipline  to  the  extent  of  absolutely  taking  the  char- 
ter away  from  the  offending  members  in  the  event  Ae  orders  of  such 
national  board  were  not  complied  with. 

Article  XII,  section  2,  of  the  constitution  of  the  national  organiza- 
tion, provides: 

"Before  final  action  is  taken  by  the  district  upon  questions  that  •  •  • 
may  require  a  strike,  •  •  •  the  president  and  secretary  of  the  aggrieved 
district  shall  jointly  prepare,  sign,  and  forward  to  the  national  president  a 
statement  setting  forth  the  grievance  complained  of,  the  action  contemplated 
by  the  district,  together  with  the  reasons  therefor,  and  await  the  decision  of 
the  national  president  and  be  governed  thereby." 

The  national  organization  has,  undoubtedly,  under  the  constitution, 
supreme  authority.  The  judgment,  discretion,  wisdom,  and  power  of 
the  entire  organization  are  vested  in  the  national  organization ;  every 
member  of  a  local  union  is  a  member  of  the  national  organization  and 
a  contributor  to  its  funds. 

That  prior  to  April  6,  1914,  when  mob  violence  was  first  resorted 
to  against  plaintiffs'  mines,  communications  were  had,  by  tel^jams, 
between  officers  of  the  district  and  members  of  the  local  organizations, 
that  employes  of  the  plaintiffs  were  on  that  day  and  until  the  final  de- 
struction of  the  property,  beaten  into  insensibility,  and  that  it  was  all 
done  in  the  name,  at  least,  of  the  United  Mine  Workers  of  America. 

There  was  evidence  that  the  national  officers  and  officers  of  the 
district  organization  knew  what  was  being  done  from  April  6,  1914, 
to  the  day  of  the  destruction  of  the  plaintiffs'  property  on  July  17, 
1914,  and  that  no  effort  was  made  to  stop  these  unlawful  acts  of 
violence  by  the  national  organization. 

It  is  established  beyond  question  that  the  property  of  the  plaintiffs 
was  burned  and  their  mines  destroyed  in  the  course  of  the  strike,  for 
the  purpose  of  carrying  out  the  aims,  objects,  and  purposes  of  the 
national  organization,  and  its  objects  were  thereby  attained  to  the 
extent  of  the  elimination  of  the  nonunion  mines  of  these  plaintiffs  by 
the  destruction  of  their  property,  and  thereby  kept  nonunion  coal,  pro- 
duced and  intended  to  be  produced  from  these  mines,  out  of  inter- 
state commerce.  There  was  not  a  word  of  criticism  by  the  United 
Mine  Workers  of  America — no  suggestion  of  discipline;   on  the  oth- 
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er  hand,  strike  benefits  were  paid,  pensions  allowed,  court  costs  assum- 
ed, and  every  act  committed  by  these  members  of  the  district  and  local 
organizations  approved  by  the  entire  organization. 

As  to  the  motion  of  the  other  defendants  for  a  directed  verdict, 
there  was  also  substantial  evidence  tending  to  establish  that  on  Sat- 
urday, April  4th,  when  plaintiffs'  mines  were  opened  as  "nonunion" 
or  "open  shop"  mines,  a  number  of  the  union  miners  congregated  at 
the  mines,  some  of  them  attempting  to  get  inside  the  inclosure.  On 
the  next  day,  Sxmday,  some  minor  disturbances  occurred,  throwing  of 
rocks  toward  the  houses  where  the  nonunion  employes  lived,  and  call- 
ing them  opprobrious  names.  A  few  days  before  the  opening  of  the 
mines,  with  nonunion  employes,  Mir.  Reed,  a  member  of  the  union, 
approached  Mr.  Argo,  a  bookkeeper  of  the  plaintiffs',  and  asked  him 
if  the  company  was  going  to  run  an  open  shop.  He  then  stated  "that 
if  they  did  they  would  not  last  longer  than  Pat  stayed  in  the  army." 
On  that  Simday  a  meeting  of  the  union  miners  was  held  at  Hartford, 
and  storekeepers  there  were  told  to  close  their  stores  the  next  day  and 
go  to  Prairie  Creek  for  the  demonstration  to  be  held  there  to  prevent 
tfie  opening  of  the  mines  with  nonunion  labor. 

On  Monday,  April  6th,  large  crowds  of  union  miners  and  sympa- 
thizers met  in  front  of  the  union  hall  of  the  Prairie  Creek  local  union, 
about  a  quarter  of  a  mile  from  the  office  of  the  Prairie  Creek  mine  No. 
4,  where  speeches  were  made  by  some  of  the  miners,  and  a  committee 
appointed,  which  called  on  the  mine  superintendent  and  asked  that 
the  company  abandon  its  attempt  to  run  it  as  nonunion,  one  of  the 
committee  telling  him,  "if  they  didn't  want  a  repetition  of  Colorado." 
Meanwhile  the  crowd,  which  had  accompanied  the  committee,  had 
broken  over  the  ropes  of  the  inclosure  and  assaulted  two  of  the  guards 
so  seriously  that  they  had  to  be  taken  to  the  hospital  at  Ft.  Smith. 

To  prevent  further  trouble  the  mine  was  closed,  and  thereupon  the 
miners  hoisted  an  American  flag,  and  alongside  of  it  a  banner  bear- 
ing the  words :  "This  is  a  union  man's  country."  The  nonunion  min- 
ers were  afraid  to  come  out  of  the  mine.  Some  of  the  imion  men  then 
went  in,  pulled  the  fires,  and  assaulted  and  injured  a  number  of  the 
men.  A  physician,  a  sympathizer  with  the  union  miners,  was  with 
the  strikers,  but  refused  to  treat  the  serious  wounds  inflicted  on  one 
of  the  nonunion  men.  On  the  next  day  the  bookkeeper  was  visited 
at  his  home  and  warned  that  unless  he  and  his  wife  left  they  would 
be  killed.  Two  weeks  later  he  was  assaulted  and  beaten  by  the  finan- 
cial secretary  of  the  local  union. 

A  temporary  injunction  against  the  strikers  was  obtained,  but  in 
spite  of  that  the  employes  of  the  plaintiffs  were  threatened  and  at 
various  times  assaulted.  In  May  the  temporary  injunction  was  made 
permanent  by  the  court.  In  that  month  the  convention  of  district  No. 
21  was  held  at  Ft.  Smith,  which  was  attended  by  the  district  officers, 
and  also  the  defendant  John  P.  White,  president  of  the  United  Mine 
Workers  of  America.  A  few  days  later  Dan  Wilcox,  president  of  the 
local  imion,  at  Adamson,  Okl.,  told  J.  A.  Murry  that  the  miners  of 
Oklahoma  "were  going  to  come  down  to  Prairie  Creek  and  clean 
those  scabs  out."  The  latter  part  of  June  the  secretary-treasurer 
160  C.C  JL— 36 
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of  district  21  purchased  rifles  from  the  Remington  Anns  Company, 
and  from  dealers  at  Hartford  and  Ft.  Smith,  27  high-powered  auto- 
loading rifles,  28  old  Springfield  rifles,  and  several  thousand  cartridges 
for  the  same,  which  were  paid  for  by  checks  of  the  union.  These 
arms  and  ammunition  were  shipped  to  members  of  the  local  union. 
Some  of  them  afterwards  pleaded  guilty  to  that  charge  and  were  sen- 
tenced to  imprisonment.  Two  nonunion  miners,  Baskins  and  Syls- 
berry,  were  murdered,  while  in  the  custody  of  a  constable.  Mr.  Steiv- 
art,  president  of  district  No.  21,  told  a  deputy  marshal,  in  talking 
about  the  injunction: 

"Damn  the  injunction!  The  national  government  is  against  us,  but  the 
people  are  with  us,  and  we  are  going  to  win." 

Some  of  those  working  in  the  mines  were  told  by  members  of 
the  union,  a  few  days  before  July  17th,  that  they  had  better  stay  out, 
as  there  was  going  to  be  trouble.  Others  of  the  employes  were  also 
warned  to  the  same  effect.  Residents  of  Frogtown,  about  half  a  mile 
from  the  Prairie  Creek  mines,  where  many  of  the  union  miners  lived, 
were  warned  by  them  to  leave  the  village  on  July  17th,  as  there  would 
be  trouble,  and  a  large  number  of  them  left.  On  that  day  meetings  of 
the  miners  were  held  at  Hartford  and  at  Bolen  Pond.  The  union 
miners,  employed  in  the  union  mines  in  the  vicinity,  did  not  report  for 
work  on  that  day.  About  midnight  of  the  night  of  the  16th,  all  the 
lights  at  the  mine  went  out,  and  about  4  o'clock  a.  m.  a  number  of 
men  fired  shots  into  the  company's  property.  At  7  o'clock  a.  m.  they 
surrounded  the  mining  camp,  took  possession  of  No.  3  tipple,  and 
blew  it  up  with  dynamite.  There  was  a  regular  battle  then  fought 
between  the  company's  employes  and  the  union  men.  They  then  set 
fire  to  several  houses,  burned  some  loaded  cars,  and  destroyed  the 
property,  as  alleged  in  the  complaint.  In  October  another  attempt  was 
made  to  open  the  mines  under  the  protection  of  the  court,  and  they 
were  again  attacked  and  the  workmen  driven  off. 

The  learned  counsel  for  defendants  neither  in  their  voluminous 
brief  (326  printed  pages)  nor  in  their  oral  argument  questioned  these 
statements  of  facts,  nor  did  they  seriously  attack  the  sufficiency  of 
the  evidence,  but  they  insist  that  they  do  not  establish  that  the  plaintiffs 
were  engaged  in  interstate  commerce,  and  therefore  these  acts  were 
not  in  violation  of  the  Sherman  Act.  The  leading  case  relied  on  is 
United  States  v.  Knight,  156  U.  S.  1,  15  Sup.  Ct.  249,  39  I^.  Ed.  325, 
but  this  case,  if  not  expressly  overruled,  has  been  much  weakened  by 
the  later  decisions  of  the  Supreme  Court,  and  it  was  so  held  by  this 
court  when  the  case  was  here  before.  235  Fed.  1,  8,  148  C.  C.  A. 
495.  As  this  court,  when  this  case  was  here  before,  held  that  the  al- 
leged wrongs  and  torts  of  the  defendants  charged  in  the  complaint, 
and  which  at  the  trial  were  established  by  substantial  evidence,  con- 
stituted an  interference  with  interstate  commerce,  and  violated  the 
Sherman  Act,  that  opinion  is  the  law  of  the  case,  and  cannot  again 
be  re-examined. 

12.  It  is  also  contended  that,  while  the  constitution  of  the  union 
authorizes  strikes,-  it  does  not  authorize  unlawful  acts,  such  as  the 
destruction  of  property,  and  that  strikes  are  not  imlawf  ul.    The  trial 
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court  did  not  hold  that  strikes  were  unlawful,  but,  on  the  contrary, 
held,  "The  right  of  the  union  miners  to  strike  cannot  be  questioned," 
but  added,  "as  long  as  no  violence  was  used." 

There  were  only  two  exceptions  taken  to  the  charge  of  the  court. 
These  were : 

(1)  'The  defendants  separately  except  to  the  Instruction  which  submits  to 
the  jury  the  question  that  the  United  Mine  Workers  of  America,  in  its  entire 
membership,  can  be  held  responsible  for  the  conduct  of  a  local  strike  when 
violence  is  used  without  showing  that  the  entire  membership  participated  In 
the  wrongful  acts,  and  without  full  knowledge  of  the  same  ratified  such  wrong- 
ful conduct  before  the  institution  of  this  suit" 

(2)  "And  the  defendants  severally  except  to  that  part  of  the  court's  charge 
which  submits  to  the  jury  the  question  that  the  controversy  between  the  min- 
ers and  the  plaintUTs  in  question  was  under  the  control  of  the  International 
Association  and  its  officers,  and  that  they  were  charged  with  the  duty  of  pre* 
venting  violence  and  with  the  responsibility  of  any  violence  that  occurred  or 
any  wrongful  acts  that  were  committed." 

The  first  exception  was  not,  and  could  not  well  be,  insisted  on. 
It  is  unnecessary  that  each  and  every  member  of  an  organization 
engaged  in  an  unlawful  conspiracy  must  participate  in  the  wrong- 
ful acts  committed  by  some  of  the  conspirators.  The  act  of  one, 
in  carrying  out  the  objects  of  the  conspiracy,  is  the  act  of  all  the 
conspirators. 

The  second  exception  has  no  basis  whatever  to  rest  on,  as  nothing 
in  the  charge  of  the  court  was  to  that  effect. 

13.  The  next  contention  is  that  the  court  erred  in  refusing  to  give 
the  special  requests  for  instructions  asked  in  behalf  of  the  defendants. 

Counsel  in  their  brief  include  under  one  head  a  number  of  assign- 
ments, 150  to  176,  inclusive.  They  are  instructions  which  requested 
directed  verdicts  in  favor  of  each  of  the  defendants.  We  have  here- 
inbefore held  that  the  court  did  not  err  in  refusing  to  direct  a  verdict 
for  any  of  the  defendants.  It  is  therefore  imnecessary  to  repeat  what 
has  been  said. 

[18]  14.  Assignment  No.  177  relates  fto  the  court's  additional 
charge,  when  the  jury  returned  for  further  instructions  and  the 
charge  given  by  the  court  when  the  jury  was  recalled,  after  having 
failed  to  agree  on  a  verdict  for  two  days. 

As  to  the  first  additional  charge,  when  the  jury  came  into  court 
for  additional  instructions,  it  is  sufficient  to  state  that  no  exception 
was  taken  to  any  part  of  that  additional  charge. 

When  the  jury  was  recalled  by  the  court  on  the  second  day,  the 
court  expressed  its  opinion  as  to  the  evidence,  and  said,  in  effect, 
that  in  its  opinion  the  plaintiffs  had  made  out  a  case  entitling  them 
to  a  verdict,  but  added: 

"Now,  that  Is  the  judgment  of  this  court,  and  if  it  were  my  duty  to  decide  it, 
I  would  decide  it  here.  Now,  you  are  not  bound  by  my  opinion.  I  have  a 
right  to  give  you  my  judgment ;  however,  you  are  the  sole  and  exclusive  judg- 
es of  the  facts,  and  it  is  for  you  to  determine  these  issues  of  fact  independent 
of  my  judgment,  and  this  court  believes  you  ought  to  determine  it,  and  under 
your  oaths  as  Jurors  and  agree  upon  a  yerdict" 
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The  only  exception  taken  by  defendants  to  that  charge  was: 

"Mr.  Grant :  May  I  take  an  exception  to  that  part  of  the  charge  with  refer- 
ence to  the  great  conspiracy,  and  also  that  part  which  is  to  the  effect  that- the 
organization  put  that  In  force? 

"The  Ck>nrt:  Yes,  sir;  in  the  opinion  of  the  eonrt  yon  are  entitled  to  your 
exception. 

''Mr.  Grant:  I  jnst  desire  to  get  an  exc^>tlon. 

"The  Ooort:  The  ezeeptUm  is  allowed." 

Cotmsd  now,  not  onhr  ask  .that  tfiat  part  of  the  diarge  which  was 
excepted  to  be  reviewed,  but  ask  us  to  review  the  entire  supplemental 
charge,  because  they  say:  First,  that  it  amounted  "to  a  peremptory 
instruction  to  return  a  verdict  against  the  defendants,"  and,  second, 
that  "the  opinion  regarding  the  facts  of  the  case,  which  the  court 
formed  and  expressed  to  the  jury,  was  an  erroneous  one." 

As  to  the  first  contention,  the  Supreme  Court,  in  AUis  v.  United 
States,  155  U.  S.  117, 122, 15  Sup.  Ct,  36,  38  (39  L.  Ed.  91),  said: 

''There  is  no  intimation  in  the  exception  that  the  defendant  at  the  time 
thought  that  the  court  was  trying  to  coerce  the  Jary,  or  suggested  that  its 
langoage  might  have  such  an  influence  upon  thenL  Evidently  the  claim  of 
coercion  is  an  afterthought,  from  subsequent  study  of  the  record.  But  it  U 
settled  that  no  such  afterthought  Justifies  a  reyiewing  court  in  reversing  a 
judgment." 

This  was  in  a  criminal  case,  in  which  the  defendant  had  been  con- 
victed of  an  infamous  crime. 

In  Robinson  &  Co.  v.  Belt,  187  U.  S.  41,  50,  23  Sup.  Ct  16,  19  (47 
L.  Ed.  65),  it  was  held: 

''While  it  is  the  duty  of  this  court  to  review  the  action  of  suhordinate 
courts,  justice  to  those  courts  requires  that  their  aUeged  errors  should  be 
called  directly  to  their  attention,  and  that  their  action  should  not  be  revers- 
ed upon  questions  whidi  the  astuteness  of  couns^  in  this  court  has  evolved 
from  the  record." 

The  same  rule  has  been  followed  by  this  court  in  many  cases.  Less- 
er Cotton  Co.  V.  St.  L.,  I.  M.  &  S.  Ry.,  114  Fed.  133,  52  C.  C.  A.  95; 
Beiseker  v.  Moore,  174  Fed.  368,  373,  98  C.  C.  A.  272;  Maynard  v. 
Reynolds,  251  Fed.  784,  786,  164  C.  C.  A.  18. 

[17]  But  even  if  there  had  been  an  exception  sufficient  to  present 
that  issue  in  this  court,  the  charee  did  not  pass  beyond  the  limits  of 
the  rule  of  the  national  courts  relative  to  the  statement  to  the  jury  of 
the  court's  opinion  upon  the  deductions  from  the  evidence  relative 
to  the  facts  in  issue.  In  Vicksburg  &  Meridian  R.  R.  v.  Putnam,  118 
U.  S.  545,  553,  7  Sup.  Ct.  1,  2  (30 L.  Ed.  257),  that  rule  is  thus  stated: 

"In  the  courts  of  the  United  States,  as  in  those  of  England,  from  which  our 
practice  is  derived,  the  Judge,  in  submitting  the  case  to  the  Jury,  may  at  his 
discretion,  whenever  he  thinks  it  necessary  to  assist  them  in  arriving  at  a 
Just  conclusion,  comment  upon  the  evidence,  and  caU  their  attention  to  the 
parts  of  it  which  he  thinks  important,  and  express  his  opinion  upon  the  facts ; 
and  the  expression  of  such  an  opinion,  when  no  rule  of  law  is  incorrectly 
stated,  and  all  matters  of  fact  are  ultimately  submitted  to  the  determination 
of  the  Jury,  cannot  be  reviewed  on  writ  of  error." 

Other  cases  to  the  same  eflfect  are  United  States  v.  Reading  R.  R., 
123  U.  S.  113,  114,  8  Sup.  Ct  77,  31  L.  Ed.  138;  Doyle  v.  Union 
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Pacific  Ry.,  147  U.  S.  413,  430,  13  Sup.  Ct.  333,  37  L.  Ed.  223;  Sim- 
mons V.  United  States,  142  U.  S.  148,  155,  12  Sup.  Ct.  171,  35  L.  Ed. 
968;  Capital  Traction  Co.  v.  Hof,  174  U.  S.  1,  19  Sup.  Ct.  580,  43 
L.  Ed.  873;  Freese  v.  Kemplay,  118  Fed.  428,  430,  55  C.  C.  A.  258; 
Smith  V.  St.  Louis,  I.  M.  &  S.  R.  R.,  214  Fed.  737,  742,  131  C.  C.  A. 
43;  Griggs  v.  Nadeau,  250  Fed.  781,  163  C-  C.  A.  113. 
The  court  in  its  general  charge  said : 

"In  trials  of  this  character,  Uke  aU  dvU  actions,  the  exduslve  province  of 
the  jury  is  to  pass  upon  the  f&cts,  and  determine  the  issues  of  fact  that  are 
presented  by  the  pleadings." 

In  the  supplemental  charge,  of  which  the  defendants  now  complain, 
the  court  told  the  juiy: 

"Now,  you  are  not  bound  by  my  opinion.^  I  have  a  right  to  give  you  my 
Judgment ;  however,  you  are  the  sole  and  exclusive  Judges  of  the  facts,  and  it 
is  for  you  to  determine  these  issues  of  fact  independent  of  my  Judgment." 

In  our  opinion  this  charge  clearly  and  forcibly  submitted  every  ma- 
terial fact  which  had  arisen  during  the  trial,  and  neither  peremptorily 
nor  otherwise  coerced  or  directed  a  verdict  in  favor  of  either  party. 
Suslak  V.  United  States,  213  Fed.  913,  919,  130  C.  C.  A.  391. 

Turning  to  the  only  question  covered  by  the  exceptions,  to  wit, 
the  opinion  which  the  court  expressed  to  the  jury  in  the  supplemental 
charge,  with  reference  to  the  great  conspiracy,  and  also  that  part  which 
is  to  the  effect  that  the  organization  put  that  in  force,  is  also  untena- 
ble. First,  there  was  no  error  in  the  court's  charge  upon  the  subject, 
because  he  merely  expressed  his  opinion  on  the  evidence,  the  facts 
and  the  effect  of  the  evidence,  and  he  told  the  jury  that  his  opinion  was 
not  binding  upon  them;  so  it  necessarily  follows  that,  even  if  it  was 
a  mistaken  opinion,  it  was  not  error,  under  the  rule  of  practice  in  the 
national  courts,  to  express  his  opinion  of  the  evidence.  As  stated  here- 
inbefore, there  is  a  vast  volume  of  substantial  evidence  tending  to  sus- 
tain his  views. 

[18]  13.  Assignments  178  and  179  are  to  the  effect  that  the  court 
erred  in  accepting  the  verdict  in  the  form  returned  by  the  jury,  to  wit : 

"We,  the  Jury  find  the  issues  in  favor  of  the  plaintiifs  and  against  the  de- 
fendants, and  assess  plaintiffs'  actual  damages  at  $200,000.0(y' 

— ^and  not  requiring  the  jury  to  find  the  separate  damages  sustained  by 
the  several  plaintiffs.*    The  exception  taken  to  the  verdict  was: 

"Mr.  Grant:  I  would  like  to  except  to  the  form  of  the  verdict,  for  the 
reason  that,  as  we  understand  it,  the  verdict  of  the  Jury  should  apportion  the 
damages." 

The  exception  does  not  specify  whether  counsel  wanted  the  dam- 
ages apportioned  among  the  plaintiffs  or  the  defendants.  If  it  was 
intended  to  have  the  apportionment  between  the  defendants,  it  was 
dearly  without  merit.  Washington  Gaslight  Co.  v.  Lansden,  172  U. 
S.  534,  552,  19  Sup.  Ct.  296,  303  (43  L.  Ed.  543),  where  it  was  held 
that— 

"Those  of  the  wrongdoers  who  are  sued  together  and  found  guilty  in  an 
action  of  tort  are  liable  for  the  whole  injury  to  plaintiff,  without  examining 
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the  question  of  the  different  degrees  of  culpability.    And  if  but  one  is  sued,  he 
is  liable  for  all  the  damages  inflicted  by  the  most  culpable.** 

If  it  was  intended  to  have  the  apportionment  of  the  damages  award- 
ed to  the  plaintiffs,  the  request  should  have  been  made  to  that  effect, 
in  order  that  the  court  may  have  its  attention  called  thereto.  But,  as- 
suming that  the  exception  was  intended  to  have  the  apportionment  of 
the  damages  to  each  of  the  corporations  represented  by  the  receivers, 
without  requesting  it  in  plain  language,  the  exception  cannot  be  sus- 
tained. There  is  no  complaint  that  the  verdict  is  excessive;  there- 
fore, it  may  well  be  asked,  how  are  the  defendants  prejudiced?  As 
stated  in  Kansas  City  Southern  Ry.  v.  Leslie,  112  Ark,  305,  332, 
167  S.  W.  83,  93  (Ann.  Cas.  1915B,  834): 

** Appellant,  at  the  time  the  verdict  was  rendered,  made  no  objection  to  its 
form.  He  did  not  ask  that  the  jury  be  required  to  return  separate  amounts  for 
pain,  and  suffering,  and  for  loss  of  contributions.  The  widow  and  child,  un- 
der the  law,  were  entitled  to  the  entire  amount  They  were  the  only  per- 
sons having  a  pecuniary  interest  in  the  amoimt  of  damages  recovered,  and  it 
could  not  prejudice  appellant  because  these  damages  were  returned  in  a  lump 
sum.  Appellant  will  k>e  protected  in  the  payment  of  the  judgment  as  rendered, 
since  all  of  the  parties  who  had  an  interest  in  the  same  are  represented  in  the 
suit" 

This  was  approved  by  the  Supreme  Court.  238  U.  S.  loc.  cit.  604, 
35  Sup.  Ct.  844,  59  L.  Ed.  1478.  It  may  be  that  the  rule  would  have 
been  different  if  there  had  been  separate  actions  by  each  of  the  cor- 
porations, claiming  diflferent  amounts,  and  these  actions  had  been 
consolidated.    But  there  was  only  one  action  for  one  gross  sum. 

[19]  14.  Assignments  183  and  184  attack  the  action  of  the  court  in 
adding  to  the  damages  assessed  by  the  jury  interest  from  the  date  the 
property  was  destroyed  to  the  day  of  judgment,  and  trebling  that  in- 
terest. 

The  motion  of  plaintiffs  for  interest  was  filed  4  days  after  the  ver- 
dict had  been  returned  and  judgment  entered  thereon,  and  the  order  of 
the  court  correcting  the  judgment,  which  had  been  entered  on  the 
verdict  of  the  jury,  was  made  11  months  after  the  entry  of  the  judg- 
ment. This,  in  our  opinion,  was  error.  The  allowance  of  interest  in 
actions  of  tort  is  discretionary  with  the  jury.  In  Eddy  v.  La  Fayette, 
49  Fed.  807,  1  C.  C.  A.  441,  this  court  held  that  an  instruction  on  the 
measure  of  damages,  in  an  action  for  a  tort  by  a  railway  in  negli- 
gently setting  fire  to  property,  to  award  interest,  was  error.  The  Su- 
preme Court,  in  affirming  the  judgment  (163  U.  S.  456,  467,  16  Sup. 
Ct  1082,  1086,  41  L.  Ed.  225),  said: 

"Undoubtedly  the  rule,  in  cases  of  tort,  is  to  leave  the  question  of  interest  as 
damages  to  the  discretion  of  the  Jury." 

Other  cases  in  point  are  Lincoln  v.  Claflin,  74  U,  S.  (7  Wall.)  132, 
139,  19  L.  Ed.  106;  The  Scotland,  118  U.  S.  507,  6  Sup.  Ct  1174, 
30  L.  Ed.  153 ;  De  La  Rama  v.  De  La  Rama,  241  U.  S.  154,  159,  36 
Sup.  Ct.  518,  60  L.  Ed.  932,  Ann.  Cas.  1917C,  411;  District  of  Co- 
lumbia V.  Robinson,  180  U.  S.  92,  107,  21  Sup.  Ct  283,  45  L.  Ed.  440; 
Arnold  v.  Horrigan,  238  Fed.  39,  47,  151  C.  C.  A.  115.  And  this  is 
the  settled  rule  established  by  the  Supreme  Court  of  the  state  of 
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Arkansas,  where  the  tort  was  committed  and  the  action  tried.  Wat- 
kins  V.  Wassell,  20  Ark.  420;  Crow  v.  State,  23  Ark.  684,  694.  In 
no  event  can  the  court  add  interest  to  the  verdict  of  the  jury,  when 
the  jury  had  failed  to  allow  interest,  whether  the  action  is  ex  con- 
tractu or  ex  delicto-  Hallum  v.  Dickinson,  47  Ark.  120,  126,  14  S. 
W.  477:  Ark.  &  La.  Ry.  v.  Stroude,  82  Ark.  117,  127,  100  S.  W.  760; 
McDonoug^  v.  Williams,  86  Ark.  600,  608,  112  S.  W.  164;  Minot 
V.  Boston,  201  Mass.  10,  86  N.  E.  783,  25  L.  R.  A.  (N.  S.)  311; 
Dyer  v.  Combs,  65  Mo.  App.  148.  Nor  is  there  anything  in  the  Sher- 
man Act  which  changes  this  rule. 

Thomsen  v.  Cayser,  243  U.  S.  66,  37  Sup.  Ct.  353,  61  L.  Ed.  597, 
Ann.  Cas.  191 7D,  322,  relied  on  by  defendants,  is  not  in  point.  In 
that  case  the  jury,  by  its  verdict,  allowed  interest,  but  failed  to  com- 
pute it.  The  verdict  of  the  jury  was  "for  the  plaintiff  in  the  sum  of 
fifty-six  hundred  dollars,  with  interest."  Interest  having  been  award- 
ed by  the  jury,  the  computation  was  merely  ministerid.  Cooper  v. 
Hill,  94  Fed.  582,  36  C.  C.  A.  402,  was  an  action  in  equity,  and  the 
chancellor  in  his  discretion  allowed  interest,  as  the  jury  may  have 
done  in  this  case,  but  refused  to  do  so.  None  of  the  authorities  cited 
by  counsel  sustains  the  contention  that  in  an  action  for  a  tort  the  court 
may  allow  interest,  when  the  jury  had  failed  to  do  sd.  In  equity 
and  admiralty,  the  court,  in  assessing  the  damages,  acts  as  a  jury,  and 
therefore  such  cases  are  not  in  point. 

As  the  amount  allowed  for  interest  is  fixed,  this  error  may  be  cor- 
rected without  remanding  the  case  for  a  new  trial,  by  permitting  the 
defendants  in  error  to  enter  a  remittitur  for  that  stun.  As  this  is  the 
only  error  in  this  cause,  defendants  in  error  will  be  permitted  to  file 
a  remittitur  in  the  court  below,  within  40  days  from  the  filing  of  this 
opinion,  for  the  interest  allowed,  and  upon  filing  a  certified  copy  of 
such  remittitur  with  the  clerk  of  this  court  the  same  will  be  affirmed ; 
otherwise,  it  will  be  reversed,  with  instructions  to  grant  a  new  trial. 

HOOK,  Circuit  Judge  (dissenting).  After  the  jury  had  deliberated 
without  result  for  about  two  days,  the  trial  court  of  its  own  motion 
recalled  and  charged  them  in  a  way  that  soon  produced  the  verdict. 
Parts  of  this  charge  will  be  presently  set  forth.  Having  in  mind  the 
constitutional  relations  between  court  and  jury,  and  Sieir  practical 
relations  as  well,  I  cannot  escape  the  conviction  that  the  language  em- 
ployed by  the  court  was  so  forcible  that  it  virtually  coerced  the  verdict. 
That  should  never  occur  where  the  state  of  the  evidence  requires  its 
submission  to  a  jury,  however  imequal  in  weight  the  court  may  regard 
it.  The  power  of  a  court  to  comment  upon  the  evidence  and  to  assist 
a  jury  in  performing  their  duties  is  one  of  the  most  valuable  features 
of  the  practice  in  the  courts  of  the  United  States,  and  its  exercise  al- 
most always  makes  for  right  and  justice.  But,  however  strongly  a 
court  may  feel  in  a  case  that  should  properly  go  to  the  jury,  the  power 
to  comment  and  assist  them  is  not  a  power  to  direct  a  verdict,  and  the 
distinction  should  always  be  observed.  Words  often  take  compelling 
force  from  the  authority  of  him  who  utters  them ;  and  when  he  may, 
but  should  not,  command,  he  must  be  most  careful  with  advice.  The 
Supreme  Court  has  said: 
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"It  is  obvloiis  tliat  nnder  any  system  of  Jury  trials  tbe  influence  of  tbe  trial 
judge  on  the  jury  is  necessarily  and  properly  of  great  weight,  and  that  his 
lightest  word  or  intimation  is  receired  with  deference,  and  may  prove  con- 
trolling." Starr  ▼.  United  States,  153  U.  S.  ei4,  626,  14  Sup.  Ot  919,  923  (38 
L.  Ed.  841). 

And  upon  the  same  subject  this  court  said : 

"But  his  comments  upon  the  facts  should  be  judicial  and  dispassioQate,  and 
so  carefully  guarded  that  the  jurors,  who  are  the  triers  of  them,  may  be  left 
free  to  exercise  their  independent  Judgment"  Budd  ▼•  United  States,  97  O.  O. 
A.  462,  173  Fed.  912. 

It  should  be  borne  in  mind  that  the  trial  court  did  not  r^;ard  the 
case  at  bar  as  one  for  a  directed  verdict  against  the  defendimts,  nor 
do  mv  Brothers  hold  diflferently  in  the  forgoing  opinion.  It  was  a 
case  for  the  jury,  and  if  in  eflfect  the  verdict  was  directed  by  the  courts 
error  was  necessarily  committed. 

In  the  forcing  opinion  the  exceptions  to  the  charge  ate  held  in- 
sufficient to  raise  this  question.  The  exceptions  might  have  been  more 
specific,  but  I  think  the  intention  of  cotmsel  was  sufficiently  evident, 
and  that  the  trial  court  understood  it  But  whether  this  is  so  or  not 
is  not  now  decisive  of  our  duty.  A  recent  amendment  of  section  269 
of  the  Judicial  Code,  approved  February  26,  1919  (40  Stat  1181,  c 
48),  provides: 

*'0n  the  hearing  of  any  appeal,  certiorari,  writ  of  error,  or  motion  tor  a 
new  trial,  in  any  case,  dyil  or  criminal,  the  court  shall  give  judgment  after 
an  examination  of  the  entire  record  before  the  court,  without  regard  lo 
technical  errors,  defects,  lj  exceptions  which  do  not  affect  the  substantial 
rights  of  the  parties.*' 

The  matter  under  discussion  was  of  vital  importance  and  is  well 
within  the  above  provision.  It  was  not  an  inadvertence  or  casual 
ruling  in  the  progress  of  the  trial,  to  which  specific  objection  or  ex- 
ception was  necessary  to  inform  the  court  and  give  it  opportunity  for 
correction,  but  it  was  a  deliberate  action,  going  to  the  very  root  of  the 
judgment  now  under  review.  ^  In  view  of  the  above  I  will  now  set 
forth  parts  of  the  charge,  the  italics  being  mine : 

"/  want  to  say  to  you  that  the  court  has  no  thouffht  at  aU  of  dUeharffinff 
you.  You  were  stcom  upon  your  oaths  to  do  your  duty  as  jurors.  In  the 
opinion  of  the  court  there  is  no  reaion  on  earth  why  reasonable  men,  with  a 
due  regard  for  right,  and  each  having  due  respect  and  consideration  for  the 
other's  opinion,  should  not  arrive  at  a  conclusion  in  this  case.  What  would 
be  a  fortune  to  either  of  you,  or  [to  me],  has  already  been  spent  and  a  failure 
to  render  justice  in  this  and  other  [cases]  is  wfiat  brings  the  courts  into  con- 
tempt, •  •  •  And  you  are  advised  that  this  court  is  of  the  opinion  that 
the  facts  in  this  case  justify  you  in  the  conclusion  overwhelmingly  that  it  was 
the  policy,  and  therefore  the  agreement,  for  years  of  this  national  organization 
to  prevent  mining  of  nonunion  coal  for  the  unlawful  purposes  named  in  this 
complaint  that  it  might  not  come  into  competition  with  union-mined  coal; 
that  there  is  no  question  in  this  court*s  mind  but  that  that  strike  was  ordered 
down  there  for  that  purpose  to  prevent  the  mining  of  nonimion  coal  in  these 
plaintiffs'  mines;  that  the  strike  was  called  by  those  who  were  the  instru- 
mentality of  the  greater  organization,  the  general  organization,  the  defend- 
ants, and  their  act  was  its  act,  and  that  they  put  into  motion  the  force  that 
destroyed  this  property.  •  •  •  Why,  this  court  has  not  a  thought  that 
there  would  ever  have  been  any  trouble  there  if  It  had  not  been  for  the  preven- 
tion of  the  mining  of  nonunion  coal.    Now,  that  is  the  judgment  of  thie  eoun, 
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and  if  U  were  my  dMty  to  decide  it  I  would  decide  it  here,  •  *  ^  If  tbere 
Is  any  question  about  the  law  on  the  responBibllity  for  this,  responsibility  of 
the  greater  organization,  that  Is  for  the  higher  court  to  say ;  but  you  cannot 
reach  it  until  you  have  done  your  duty — you  are  the  itumbUng  block  in  the 
way  and  this  tcTiole  time  is  wasted.  Now,  after  I  have  said  what  I  have,  I 
am  going  to  say  that  /  have  no  thought  of  disoharginy  you;  you  must  return 
a  verdict  in  this  case:* 

Of  course,  the  court  said  it  was  for  the  jury  to  determine  the  facts, 
and  that  they  were  not  bound  by  its  opinion,  etc. ;  but  are  not  such 
expressions  wholly  futile  in  the  compelling  force  of  the  above?  There 
are  occasions  in  which  the  statement  of  a  principle  of  law  is  but  an 
academic  formula.  Can  it  reasonably  be  said,  after  such  a  charge,  that 
the  jury  felt  free  to  exercise  their  own  independent  judgment?  The 
question  whether  the  well-established  province  of  a  jury  is  invaded  is 
to  be  judged  by  the  natural  effect  of  the  charge  upon  the  minds  of  the 
jurors.  How  did  they  feel  about  it?  Did  they  feel  free  to  exercise 
their  functions  independently,  or  were  they  constrained  by  the  intru- 
sion of  the  personality  and  power  of  the  judge,  and  the  fear  of  his 
displeasure,  ridicule,  or  contempt?  In  this  case  they  were  reminded 
of  their  oaths ;  they  were  told  tfiat  they  would  not  be  discharged,  but 
had  to  return  a  verdict ;  that  there  was  no  reason  on  earth  why  they 
should  not  agree;  that  failure  to  render  justice  would  bring  the  court 
into  contempt ;  that  there  was  no  question  in  the  mind  of  the  court 
about  the  evidence;  that  it  was  overwhelmingly  one  way,  meaning 
against  the  defendants;  and  that  they  were  a  stumbling  block  in  the 
way  of  the  final  determination  of  the  legal  responsibility  for  the  acts 
charged.  It  is  regrettable  that  this  incident  occurred,  for  up  until  that 
time  the  case  was  most  admiraUv  and  carefully  tried. 

In  my  opinion  the  judgment  should  be  reversed 


(268ired.W»  

C5HIN  FONO  v.  WHITB,  Immigration  Oom*r.* 

(Oircalt  Court  of  Appeals,  Ninth  Glrcolt    June  2,  1919.) 

No.  8180. 

Aumss  ^s>21 — Ohinsse — Bxolusion — Re-Bntbt  as  Mbbohants. 

A  Chinese  person,  claiming  right  to  re-enter  the  United  States  under 
Act  Nov.  8,  1893,  i  2  (Comp.  St.  {  4324),  as  haying  been  a  merchant  in 
the  United  States  for  a  year  before  his  departure  therefrom,  may  not 
thereunder,  and  under  rule  15,  subd.  11,  of  the  Department  of  Labor,  as 
to  admission  of  Chinese  claiming  such  right  of  re-entry,  be  denied  ad- 
mission by  the  Commissioner  of  Immigration  on  the  ground  that  his 
original  entry  was  unlawful;  but  this  Is  a  matter  for  determination  in 
a  deportation  proceeding  before  a  different  trlbunaL 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Maurice  T.  Dooling^ 
Judge. 

Habeas  corpus  proceeding  by  Chin  Fong  against  Edward  White, 
Commissioner  of  Immigration  at  the  Port  of  San  Francisco,  to  se- 

^=»For  other  cases  see  same  topic  A  KEIT-NUMBER  in  all  Key-Numbered  Digests  A  IndeZM 
nitertlorari  granted  250  U.  8.  656,  40  Sup.  Ct.  14.  64  L.  Bd.  — ^ 
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cure  the  discharge  of  petitioner,  held  by  the  Commission  of  Immigra- 
tion for  deportation  as  a  Chinese  person  not  entitled  to  re-enter  the 
United  States  under  the  provisions  of  the  Exclusion  Act.  From  the 
order  discharging  the  writ,  and  remanding  petitioner  for  deportation, 
petitioner  appeals.     Reversed,  with  direction. 

See,  also.  Chin  Fong  v.  Backus,  241  U.  S.  1,  36  Sup.  Ct  490,  60 
L.  Ed.  859;  Ex  parte  Chin  Fong,  213  Fed.  288. 

George  A.  McGowan,  of  San  Francisco,  Cal.,  for  appellant. 
Annette  Abbott  Adams,  U.  S.  Atty.,  and  Ben  F.  Geis,  Asst  U.  S. 
Atty.,  both  of  San  Francisco,  Cal.,  for  appellee. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

MORROW,  Circuit  Judge.  The  appellant.  Chin  Fong,  is  a  Chinese 
person  who  arrived  at  the  port  of  San  Francisco  on  December  23, 
1913,  from  China  on  the  steamship  Persia.  He  had  previously  de- 
parted from  the  port  of  San  Francisco  for  China  on  November  12, 
1912,  on  the  steamship  Nile.  He  claimed  the  right  to  re-enter  the 
United  States  as  a  returning  Chinese  merchant.  The  provisions  of 
the  treaty  between  the  United  States  and  China,  concluded  Novem- 
ber 17,  1880  (22  Stat.  826),  excluded  laborers,  but  provided  that  cer- 
tain subjects  of  China,  including  merchants,  might  "go  and  come  of 
their  own  free  will  and  accord."  Chin  Fong  claimed  the  right  of 
re-entry  under  the  provisions  of  Act  Nov.  3,  1893,  c.  14,  §  2,  28 
Stat.  7,  8  (Comp.  St.  §  4324),  which  provides: 

"Sec.  2.  ♦  ♦  ♦  The  term  'merdiant'  as  employed  herein  and  In  the 
acts  of  which  this  is  amendatory,  shail  have  the  following  meaning  and  none 
other:  A  merchant  is  a  person  engaged  in  buying  and  selling  merchandise, 
at  a  fixed  place  of  business,  which  business  is  conducted  in  his  name,  and 
who  during  the  time  he  claims  to  be  engaged  as  a  merchant,  does  not  engage 
in  the  performance  of  any  manual  labor,  except  such  as  is  necessary  In  the 
conduct  of  his  business  as  such  merchant. 

"Where  an  appUcation  is  made  by  a  Chinaman  for  entrance  Into  the  Unit- 
ed States  on  the  ground  that  he  was  formerly  engaged  in  this  country  as  a 
merchant,  he  shall  establish  by  testimony  of  two  credible  witnesses  other  than 
Chinese  the  fact  that  he  conducted  such  business  as  hereinbefore  defined  for 
at  least  one  year  before  his  departure  from  the  United  States,  and  that  during 
such  year  he  was  not  engaged  in  the  performance  of  any  manual  laboc,  ex- 
cept such  as  was  necessary  in  the  conduct  of  his  business  as  such  merchant, 
and  in  default  of  such  proof  shall  be  refused  landing." 

Pursuant  to  law  the  Department  of  Labor  has  prescribed  certain 
rules  governing  the  admission  of  Chinese;  among  others  a  rule  of 
procedure  for  those  claiming  the  right  to  re-enter  the  United  States 
as  merchants  previously  domiciled  in  the  United  States  as  such. 
Subdivision  11  of  rule  15  of  such  rules  provides  as  follows: 

**(11)  Proof  of  Mercantile  Status, — Chinese  applying  for  preinvestigation 
under  the  terms  of  this  rule,  or  for  admission  without  having  taken  advan- 
tage of  the  rule,  on  the  ground  of  having  been  domiciled  in  the  United  States 
as  merchants,  shaU  be  required  to  establish  to  a  reasonable  certainty  that 
they  are  actually  owners  of  the  business  claimed  or  members  of  the  firm  own- 
ing such  business,  with  proofs  of  the  amounts  actually  paid  for  their  re- 
spective interests  and  the  times  at  which  such  payments  were  made.  In  no 
case  should  the  claim  of  mercantile  status  be  allowed  unless  inspection  of 
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the  alleged  mercantile  establishment  shows  a  bona  fide  capital  and  stock, 
the  latter  commensurate  with  the  former  and  with  the  number  of  partners 
claimed." 

In  the  appellant's  statement  made  to  the  officers  of  Immigration 
upon  his  arrival  at  the  port  of  San  Francisco  in  December,  1913,  he 
claimed  to  be  a  member  of  the  business  house  of  Kwong  Mow  Lan 
&  Co.,  at  No.  8  Pell  street,  in  New  York  City.  The  papers  were 
accordingly  forwarded  to  the  Commissioner  of  Immigration  in  New 
York  City  for  an  investigation  of  that  claim.  Inspector  Sisson,  in 
charge  of  the  Immigration  service  in  the  New  York  office,  reported 
the  appellant's  status  as  a  merchant  in  New  York  City  as  follows : 

"Referring  to  your  letter  of  the  2d  instant,  No.  13137%,  I  return  herewith 
papers  in  the  case  of  Chin  Fong  ex  S.  S.  Persia,  December  23,  1913,  applying 
for  admission  at  your  port  as  a  merchant  and  member  of  the  firm  of  Kwong 
Mow  Lan  &  C5o.,  No.  8  Pell  St,  New  York  City: 

"In  connection  with  this  case  would  state  that  our  records  show  that  this 
applicant  filed  an  application  for  a  return  certificate  as  a  merchant  and 
member  of  the  above  firm  in  this  office  on  December  9,  1911,  and  that  the 
said  application  was  given  unfavorable  consideration  by  the  Commissioner 
of  Immigration  at  Seattle,  Washington,  under  date  of  January  18,  1912,  and 
I  have  requested  the  Seattle  office  to  forward  to  you  the  original  record. 
In  view  of  the  fact,  however,  that  while  this  application  was  denied  in  Jan- 
uary, 1912,  he  did  not  depart  from  the  United  States  until  November  23,  1912, 
a  further  investigation  has  been  made  covering  this  period,  and  attached  to 
the  record  will  be  found  in  triplicate  the  sworn  statement  of  Chin  Fong, 
the  manager  of  the  firm,  together  with  those  of  the  statutory  witnesses, 
Messrs.  Israel  Brand  and  John  K  Delmonte,  both  of  whom  are  business  men, 
and  so  far  as  this  office  knows  reputable. 

"From  the  examination  of  this  applicant  conducted  at  your  port  it  Is  noted 
that  he  claims  to  have  been  first  admitted  to  the  United  States  in  K.  S.  32 
(1906)  at  Niagara  Falls  as  a  section  6  Canton  merchant,  and  further  that  his 
certificate  was  lost  at  the  time  the  firm  of  Yung  Wah  Tong  was  moving  in 
the  fifth  or  sixth  month  of  S.  T.  1  (1909)  from  No.  32  Mott  St  to  33  Pell  St 
Niagara  Falls  was  not  a  port  of  entry  for  Chinese  in  K.  S.  32  (1906)  and 
consequently  he  could  not  have  been  admitted  through  that  port  Further 
the  firm  of  Quong  Yuen  Shing  &  Co.  has  occupied  the  premises  at  No.  32 
Mott  St.  for  many  years  last  past,  as  is  also  the  case  with  the  firm  of  Chong 
Lung  &  Co.  at  33  Pell  St. 

"By  reference  to  the  statement  of  this  applicant  made  before  this  office  on 
January  3,  1912,  which  will  form  a  part  of  the  record  to  be  forwarded  to  you 
by  the  Seattle  office,  it  will  be  noted  that  Chin  Fong  testified  he  was  first  ad- 
mitted to  the  United  States  in  K.  S.  22,  11th  month  (Dec.,  1896— -January, 
1897),  at  Niagara  Falls,  upon  a  merchant  paper  which  had  been  forwarded 
to  him  by  the  firm  of  Young  Wah  Hong  &  Co.,  No.  33  Mott  St,  and  that  he 
continued  in  business  with  said  firm  for  a  period  of  about  six  years,  which 
would  be  until  1902  or  1903,  when  the  firm  went  out  of  existence. 

"Kwong  Mow  Lan  &  Ck).  are  engaged  in  manufacturing  cigars  at  No.  8 
Pell  St,  where  they  also  dispose  of  them  at  retail  as  well  as  wholesale,  and 
it  is  believed  to  be  a  bona  fide  establishment" 

Upon  this  report,  and  other  testimony  taken  by  the  Immigration 
officers  in  San  Francisco,  the  Commissioner  of  Immigration  at  that 
port  made  the  following  finding  and  decree: 

"Finding  and  Decree. — The  applicant  applied  for  preinvestigatlon  of  his  al- 
leged status  as  a  merchant  (form  431)  in  December,  1911,  but  his  application 
was  denied  by  the  Seattle  office,  and  an  appeal  from  that  decision  dismissed 
by  the  Bureau  for  the  reason  that  it  was  satisfactorily  shown  at  that  time 
that  the  applicant  had  fraudulently  secured  his  original  admission  to  the 


Digitized  by  CjOOQ iC 


572  109  C.  C.  A.  RBPORT8 

United  States;  It  having  been  claimed  by  blm  that  he  entered  this  coantry 
at  or  near  Niagara  Falls,  New  York,  in  1897,  on  'merchant's  papers'  sent  to 
him  in  China  by  the  Young  Wah  Hong  Company  at  New  York.  It  was  first 
claimed  by  the  applicant  in  the  present  case  that  he  was  admitted  at  Niagara 
Falls  in  1906,  bat  when  confronted  with  his  previous  testimony  he  denied  the 
last-mentioned  statement,  and  reiterated  the  year  first  mentioned  as  the  date 
of  his  original  entry,  and  stated  that  he  was  then  admitted  as  a  section  6 
Canton  merchant  on  papers  secured  by  him  in  that  city. 

'^Niagara  FaUs  was  not  a  port  of  entry  for  Chinese  in  1906,  and  the  ap- 
plicant hat  not  satisfactorily  accounted  for  the  present  tchereabouts  of  the 
papers  on  tohich  he  claims  to  have  been  admitted,  so  that  it  must  be  con- 
cluded that  his  domicile  in  this  country  teas  unlawful;  and  as  the  Bureau 
has  sustained  the  action  of  the  Seattle  office  in  refusing  his  application  for 
form  431,  the  applicant  is  denied  admission  and  advised  of  his  li^t  of  ap- 
peal.** 

An  appeal  from  this  decision  was  taken  to  the  Secretary  of  Labor, 
who  approved  the  decision  of  the  Commissioner  of  Immigration.  The 
finding  of  the  Acting  Secretary  of  Labor  was  as  follows : 

^'Washhigton,  Mardi  6,  1014. 
"In  re  Case  of  Chin  Fbng. 

"I  am  satisfied  that  the  action  recommended  by  the  Bureau  Is  the  correct 
one  in  this  case.  The  original  entry  of  this  man  was  obtained  by  fraud.  He 
cannot  predicate  any  right  whatever  upon  the  basis  of  fraud.  The  fiict  that 
he  has  been  permitted  to  remain  in  this  country  constitutes  no  waiver  of 
the  right  to  deport  him,  and  the  fact  that  the  government  has  not  heretofore 
affirmatively  exercised  the  authority  to  deport  him,  while  it  amounts  to  ten- 
tative permission  to  remain  here,  does  not  predude  or  estop  the  government 
from  exercising  its  authority  to  deport  or  deny  admission  at  any  time  A 
different  question  would  be  presented  were  the  facts  such  that  it  did  not  ap- 
pear that  the  alien's  original  entry  was  fraudulent  No  business  he  mig^t 
engage  in  nor  length  of  residence  here  can  cure  the  fraud  perpetrated  by  him 
in  gaining  admission  in  the  first  instance. 

''This  case  appears  to  be  quite  fairly  within  the  Mack  Fodc  decision,  which, 
in  my  opinion,  is  correct  The  reconunendation  that  admission  be  denied  it 
approved. 

"JBD/G.  J.  B.  Dinsmore^  Acting  Secretary."* 

The  appellant  thereupon  applied  to  the  District  Court  for  a  writ  of 
habeas  corpus,  which  was  denied.  Ex  parte  Chin  Fong,  213  Fed. 
288.  An  appeal  was  then  taken  to  the  Supreme  Court  of  the  Unit«i 
States,,  upon  the  theory  that  the  construction  of  the  treaty  of  No- 
vember 17,  1880,  was  involved.  The  appeal  was  dismissed,  on  the 
ground  that  Chin  Fong  was  seeking  to  re-enter  the  United  States 
under  section  2  of  the  Act  of  November  3,  1893,  and  not  under  the 
treaty  of  1880,  and  that— 

"Where  the  right  of  a  person  of  Chinese  descent  to  enter  this  coantry  de- 
pends, •  •  •  upon  the  statutes  regulating  Chinese  immigration,  and  not 
upon  the  construction  of  provisions  of  treaties  relating  thereto,  a  direct  ap- 
peal would  not  Ue  to  the  court  under  section  238  of  the  Judicial  Code  [Comp. 
Su  I  1215]  from  a  Judgment  dismissing  a  petition  for  habeas  corpus.**  Chin 
Pong  7.  Backus,  241  U.  S.  1,  36  Sup.  Ct  490,  60  L.  Ed.  859. 

By  permission  of  the  District  Court,  the  appellant  was  then  per- 
mitted to  again  file  a  petition  for  a  writ  of  habeas  corpus,  basing  his 
claim  for  relief  upon  his  alleged  rights  vested  in  him  by  the  statute, 
and  not  upon  rights  previously  supposed  to  flow  from  tbe  treaty  with 
China. 
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The  appellant  contends  that  he  has  met  every  requirement  of  the 
statute  providing  the  terms  and  conditions  upon  which  he,  as  a 
Chinese  merchant,  as  described  in  section  2  of  the  act  of  November  3, 
1893  (28  Stat.  7),  domiciled  in  the  United  States,  is  entitled  to  re- 
enter the  United  States;  that  is  to  say,  he  has  established  by  the 
testimony  of  two  credible  witnesses,  other  than  Chinese,  that  he  was 
a  merchant  and  a  member  of  the  firm  of  Kwong  Mow  Lan  &  Co.,  No. 
8  Pell  street,  in  New  York  City;  that  such  location  was  his  fixed 
place  of  business  for  at  least  one  year  before  his  departure  from  the 
United  States  in  November,  1912,  and  that  during  such  year  he  was 
not  engaged  in  the  performance  of  any  manual  labor,  except  such  as 
was  necessary  in  the  conduct  of  said  business  as  a  merchant;  that 
he  is  being  excluded  for  reasons  not  mentioned  in  the  statute,  or  in 
any  rule  or  regulation  of  the  Department  of  Labor;  that  such  ex- 
clusion is  against  the  law,  and  is  therefore  an  abuse  of  discretion  on 
the  part  of  the  Commissioner  of  Immigration. 

The  evidence  in  the  record  fully  supports  the  appellant's  claim  of 
a  mercantile  status  in  the  United  States  prior  to  his  departure  there- 
from in  1912.    The  report  of  Inspector  Sisson  is  that — 

"Kwong  Mow  Lan  &  Co.  are  engaged  in  mannfacturing  dgars  at  No.  8 
Pell  street,  where  they  also  dispose  of  them  at  retail  as  well  as  wholesale, 
and  it  is  heUeved  to  he  a  hona  fide  establishment" 

Referring  to  the  findings  and  decree  of  the  Commissioner  of  Im- 
migration at  San  Francisco,  excluding  the  appellant,  we  find  that  the 
reason  for  such  exclusion  is,  not  that  he  was  not  a  merchant,  but 
that— 

'The  applicant  has  not  satisfactorily  accounted  for  the  present  where- 
abouts of  the  papers  on  which  he  claims  to  have  been  admitted,  so  that  it 
must  be  concluded  that  his  domicile  in  this  country  was  unlawfuL** 

The  papers  here  referred  to  by  the  Commissioner  are  the  papers 
upon  which  the  applicant  clauns  to  have  been  admitted  into  the  Unit- 
ed States  in  1896-1897,  or  1906,  and  concerning  which  there  was 
some  mistake  as  to  whether  it  was  1896-1897,  or  1906.  There  is  no 
finding  and  decree  by  the  Commissioner  as  to  whether  the  applicant 
was  a  merchant  in  New  York  City  for  at  least  one  year  before  his 
departure  for  China  in  1912,  and  there  is  no  intimation  or  sugges- 
tion that  he  was  not  such  a  merchant.  The  Acting  Secretary  of 
Labor,  in  approving  the  decision  of  the  Commissioner  of  Immigra- 
tion, did  so  upon  the  ground  that  "the  original  entry  of  this  man  was 
obtained  by  fraud";  but  this  was  not  the  question  submitted  to  the 
Commissioner  of  Immigration  or  to  the  Secretary  of  Labor  for  deci- 
sion. The  question  was  not  whether  the  applicant  was  legally  ad- 
mitted in  1896-1897,  or  1906.  The  question  was  whether  he  had 
been  a  merchant  in  the  United  States  at  least  one  year  before  his 
departure  from  the  United  States  in  1912  (Chin  Fong  v.  Backus,  241 
U.  S.  1,  5,  36  Sup.  Ct.  490,  60  L.  Ed.  859),  and  upon  that  question 
the  evidence  was  all  one  way,  establishing  beyond  controversy  all  the 
facts  required  by  the  statute  and  the  rule  of  the  Department  of 
Labor  to  the  effect  that  he  was  such  a  merchant  at  No.  8  Pell  street, 
New  York;  that  it  had  been  his  fixed  place  of  business  for  at  least 
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one  year  before  his  departure  from  the  United  States;  that  the 
business  in  which  his  firm  was  engaged  was  that  of  manufacturing 
cigars;  that  the  cigars  were  disposed  of  at  retail  as  well  as  whole- 
sale, and  the  establishment  was  bona  fide;  and  the  witnesses  by 
which  these  facts  were  proven,  other  than  Chinese,  were  business 
men,  and  so  far  as  known  to  the  inspector  were  reputable  men.  This 
question  so  presented  to  the  Commissioner  of  Immigration  was  not 
decided,  either  by  the  Commissioner  or  the  Acting  Secretary  of 
Labor;  but  they  undertook  to  decide  another  question,  namely,  that 
the  applicant  had  fraudulently  secured  admission  into  the  United 
States  either  in  1896-1897,  or  1906,  as  a  merchant  defined  in  the  treaty 
of  1880.       . 

The  Supreme  Court  in  this  case  (Chin  Fong  v.  Backus,  supra),  re- 
ferring to  the  definition  of  a  "merchant"  as  described  in  the  treaty, 
points  out  that  "it  was  the  definition  of  the  status  acquired  in  China, 
not  acquired  in  the  United  States,  and,  having  been  acquired  in 
China,  gave  access  to  the  United  States,  and  after  access  freedom 
of  movement  as  citizens  of  the  most  favored  nations,"  and  because 
the  case  as  there  (and  here)  presented  did  not  involve  the  status  of 
Chin  Fong  as  a  merchant  under  the  treaty,  but  did  involve  his  status 
solely  under  the  act  of  November  3,  1893  (28  Stat.  7),  the  court 
held  that  it  had  no  jurisdiction  of  the  appeal. 

The  case  of  Ex  parte  Mack  Fock,  207  Fed.  696,  referred  to  by  the 
Acting  Secretary  of  Labor  as  an  authority  supporting  his  decision,  is 
not  in  point.  In  that  case  the  application  was  that  of  a  Chinese  per- 
son who  claimed  to  be  a  returning  native-born  American  of  Chinese 
descent.  In  support  of  that  claim  he  presented  a  paper  purporting 
to  be  a  certificate  issued  by  Felix  W.  McGettrick,  United  States  Com- 
missioner at  St.  Albans,  in  the  district  of  Vermont,  on  the  12th  of 
June,  1906,  certifying  that  it  had  been  adjudged  by  him  that  said 
Mack  Fock  had  a  lawful  right  to  be  and  remain  in  the  United  States 
by  reason  of  his  being  a  citizen  thereof.  The  question  submitted  to 
the  Commissioner  at  Seattle  was  whether  or  not  Mack  Fock  was  a 
native-bom  American.  Upon  examination  the  Commissioner  found 
that  he  was  not,  and  that  he  was  in  fact  bom  in  China.  The  Com- 
missioner thereupon  ordered  his  exclusion  upon  the  precise  issue 
presented  by  the  applicant  for  admission.  It  may  be  contended  that 
in  the  present  case  the  Commissioner  of  Immigration  did  in  effect 
determine  the  question  at  issue  when  he  concluded  that  appellant's 
original  entry  into  the  United  States  was  unlawful,  and  for  that  rea- 
son he  was  never  lawfully  domiciled  in  this  country,  and  tliat  this 
conclusion  is  sufficient  to  overcome  the  specific  finding  that  he  was  a 
merchant  domiciled  in  this  country  for  at  least  one  year  prior  to  his 
departure  therefrom  in  1912,  and  under  that  finding  entitled  to  re- 
tum  under  the  act  of  November  3,  1893.  But  whether  Chin  Pong's 
original  entry  into  the  United  States  under  the  treaty  was  or  was 
not  lawful  was  a  different  question,  not  presented  in  this  case  (Chin 
Fong  V.  Backus,  supra),  and  one  to  be  determined  in  a  deportation 
proceeding  before  a  different  tribunal.  See  Act  May  6,  1882,  c  126 
§  12,  22  Stat.  58,  61,  as  amended  by  Act  July  5,  1884,  c.  220,  23 
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Stat  lis,  117  (Comp.  St.  §  4299);  Act  Sept.  13,  1888,  c.  1015,  .§  13, 
25  Stat.  476,  479  (Comp.  St.  §  4313);  Act  March  3,  1901,  c.  845,  §  3, 
31  Stat.  1093  (Comp.  St.  §  4334). 

OvLT  conclusion  is  that  the  appellant  has  been  denied  admission  for 
a  reason  other  than  that  connected  with  his  status  as  a  merchant 
under  the  act  of  November  3,  1893,  and  for  that  reason  the  order  of 
exclusion  is  void. 

The  judgment  of  the  District  Court  is  reversed,  with  direction  to 
discharge  tihe  appellant  from  custody. 


(258  Fed.  865) 

RUTHERFORD  et  aL  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  14,  1919.) 

No.  239. 

Cbihinal  Law  «=»657— Tbial. 

In  a  prosecution  against  the  leaders  or  a  religious  society,  who  It  was 
charged  had  violated  the  Espionage  Act,  where  the  government  called 
members  of  the  society  and  they  proved  unwilling  witnesses,  hsld,  that 
the  acts  of  the  trial  court  In  committing  such  witnesses  for  contempt,  on 
the  theory  that  they  were  falsifying  when  they  refused  to  answer  ques- 
tions, but  stated  that  they  did  not  rememl>er,  etc.,  was  imder  the  circum- 
stances so  prejudicial  to  defendants  that  a  new  trial  should  be  granted. 

Manton,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Joseph  F.  Rutherford  and  others  were  convicted  of  violating  Es- 
pionage Act  June  15,  1917,  tit.  1,  §§  3,  4,  and  they  bring  error.  Re- 
versed and  remanded. 

Sparks,  Fuller  &  Strieker,  of  Brooklyn,  N.  Y.,  for  plaintiflfs  in  error. 

James  D.  Bell,  U.  S.  Atty.,  and  Charles  J.  Buchner,  Sp.  Asst.  U.  S. 
Atty.,  both  of  Brooklyn,  N.  Y.,  and  I.  R.  Oeland,  Sp.  Asst.  Atty.  Gen., 
of  New  York  City. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  a  writ  of  error  to  a  judgment  of 
conviction  of  the  defendants,  eight  in  number,  indicted  for  violation 
of  sections  3  and  4,  title  1,  of  the  Espionage  Act  of  June  15,  1917  (40 
Stat.  219,  c.  30  [Comp.  St.  1918,  §§  10212c,  10212d]).  Seven  of  the 
defendants  were  sentenced  to  terms  of  20  years  and  the  eighth  to  a 
term  of  10  years  in  the  federal  penitentiary  at  Atlanta,  Ga.  The  de- 
fendants are  members  of  religious  organizations  known  as  the  Inter- 
national Bible  Students'  Association,  the  People's  Pulpit  Association, 
and  the  Watch  Tower  Bible  &  Tract  Society,  all  representing  a  form 
of  religious  doctrine  preached  from  1870  down  to  the  time  of  his 
death  in  1916,  by  a  person  known  as  Pastor  Russell.  One  of  these  doc- 
trines is  an  absolute  prohibition  of  the  killing  of  htunan  beings,  and 
so  of  taking  any  part  at  all  in  war.    The  trial  continued  from  June  5 
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to  June  20,  1918.  We  think  there  was  sufficient  evidence  upon  which 
to  submit  the  case  to  the  jury,  and  that  none  of  the  errors  assigned  is 
ground  for  reversal,  except  in  respect  to  the  matters  now  to  be  consid- 
ered. 

The  government  called  three  witnesses,  all  members  of  the  Interna- 
tional Bible  Students'  Association,  Mrs.  Mabel  Campbell,  Mrs.  Agnes 
Hudgings,  and  William  F.  Hudgings.  They  were  not  willing  witnesses, 
and  the  court  properly  allowed  the  government  great  latitude  in  ex- 
amining them.  Mrs.  Campbell  refused  to  swear  tfiat  the  carbon  copy 
of  a  letter  submitted  to  her  had  been  written  by  her  from  the  dicta- 
tion of  the  defendant  Van  Amburgh.  At  the  conclusion  of  the 
examination  in  chief  the  court  said : 

"The  court  suggests  that  if  the  defendants  desire  to  cross-examine  this 
witness  that  you  recaU  her  later.  This  witness  is  not  discharged,  bat  will 
remain  in  attendance.    We  will  take  some  other  witness  for  the  present** 

This  was,  as  he  subsequently  said,  to  give  her  an  opportunity  of  tak- 
ing advice  as  to  her  testimony  before  l^ing  recalled  for  cross-exami- 
nation.   She  never  was  so  recalled. 

Mrs.  Hudgings  was  called  with  reference  to  a  letter  with  a  rubber 
stamp  signature,  J.  F.  Rutherford,  one  of  the  defendants: 

"Q.  I  hand  you  Exhibit  11  and  ask  you  if  yoii  identify  that  rubber  stamp 
there  as  similar  to  the  one  that  Mr.  Butherford  used?  A.  No,  I  wouldn't 
identify  that  stamp. 

''Q.  Is  there  anything  peculiar  about  that?    A.  I  don't  understand  yon. 

"Q.  Anything  peculiar  about  that  rubber  stamp  tbere?  A.  It  Is  the  same 
as  all  rubber  stamps,  as  far  as  I  know. 

"Q.  What  did  he  have  on  the  rubber  stamp  that  you  knew  that  be  used? 
A.  *J.  F.  Rutherford.' 

''Q.  Was  it  the  same  as  that  ^indicating)?   A.  I  think  so. 

"Q.  Looks  like  that?    A.  Some. 

"Q.  You  have  seen  him  use  it  frequently?    A.  Yes,  sir. 

"Q.  How  often?    A.  Couldn't  say. 

"Q.  Do  you  see  any  differenoe  between  that  and  the  one  that  you  had  seen 
him  use?  A.  I  have  not  paid  such  particular  attention  to  it  that  I  would 
specify. 

*'Q.  I  ask  you,  could  you  see  any  difference  between  that  and  the  one  you 
have  seen  him  use?    A.  I  couldn't  answer  that  question. 

"The  Ck>urt:  The  court  is  inclined  to  think  you  can,  and  you  must  answer 
it  The  question  is  if  you  can  see  any  difference,  and  you  must  answer  that 
question. 

"The  Witness:   Your  honor,  I  might  say — 

"The  Court:  I  might  say  to  you,  Mrs.  Hudgings,  that  we  must  have  full, 
true,  direct  answers  to  all  these  questions  that  are  asked  you  which  the  court 
decides  are  proper.    Your  answers  thus  far  have  seemed  to  be  evasive. 

"Mr.  Fuller:  I  except  to  these  remarks  of  the  court  on  behalf  of  each  of 
the  defendants. 

"Mr.  Sparks:  I  ask  that  the  witness  be  permitted  to  make  the  statement 
that  was  called  out  by  the  court  in  view  of  the  diaracterization  of  the  courf  a 
question  to  her.  I  ask  that  she  be  permitted  to  make  her  statemoit  for  the 
record. 

"The  Court:   She  may  make  any  statement  she  desires  to. 

'*The  Witness:  I  was  about  to  say  that  I  gave  an  oath  that  I  would  tell 
the  truth  and  the  whole  truth  as  nearly  as  I  was  able  to,  and  that  I  would 
not  Identify  the  stamp  for  the  reason  that  I  could  not;  that  I  did  not  know 
the  stamp  plainly  enough  so  I  could  ident^y  it,  and  therefore  do  not  wish  to 
give  false  testimony. 
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"The  Conrt:  This  second  witness  seems  to  be  taking  an  attitude  that  the 
conrt  can't  permit  to  continue.  Now,  the  court  has  great  power  as  to  com- 
pelling a  witness  to  answer,  and  answer  directly,  and  has  much  power  in 
case  a  witness  is  evasive  In  answering.  This  is  rather  extraordinary,  and  in 
the  case  of  the  other  witness  I  had  her  withdraw,  thinking  that  likely  counsel 
for  the  defense  would  advise  her,  or  some  one  else.  Now,  the  question  here 
Is  not  for  you  to  Identify  this  stamp ;  the  question  was  if  It  looked  like  the 
one  you  saw  this  person  use.  Ask  the  witness  whether  she  was  the  one  that 
used  the  stamp  in  stamping  letters. 

"Mr.  Sparks:  I  take  exception  to  the  court's  r^narks  and  the  general 
character  of  it  as  tending  to  make  the  witness  say  something  which  she  has 
already  stated  she  could  not  do.  I  take  also  exception  to  that  part  of  the 
court's  remarks  In  which  he  says  that  he  suggested  that  the  previous  witness 
might  be  withdrawn  In  order  that  counsel  for  the  defense  or  some  one  else 
might  advise  her,  not  knowing  what  counsel  could  advise  her  to  do  in  view 
of  her  testimony,  and  in  view  of  the  position  of  counsel  for  the  defendants, 
that  the  witness  could  not  possibly  answer  the  questions  that  were  pr(^>ound- 
ed  to  her  by  the  court  and  counseL 

'The  Gourt:  The  court  is  very  much  Inclined  to  brieve  that  the  former 
witness  could  answer  the  questions,  and  that  the  answers  that  she  was  giving 
were  not  true  answers,  and,  while  I  would  not  deal  with  her  hastily,  I  became 
convinced.  If  that  was  the  case,  I  should  deal  with  the  witness  for  contempt  of 
court,  and  perhaps  in  other  directions,  because  that  would  be  the  plain  duty 
of  the  court  under  such  circumstances. 

'*Mr.  Sparks:  We  take  exception  to  those  last  remarks  of  the  court,  and 
in  view  of  them  we  ask  for  the  court  to  declare  a  mistrial  and  the  with- 
drawal of  a  juror. 

^^The  Gourt:  The  motion  will  be  denied,  and  an  exception  will  be  noted  on 
behalf  of  the  defendants." 

After  some  further  testimony  the  court  said: 

"We  will  take  a  recess  here  for  a  few  moments,  and  I  ask  the  witness  to 
examine  that  letter  very  carefully  with  respect  to  the  paragraph  and  punctua- 
tion, the  position  of  the  typewriter  worked  on  the  paper,  the  width  of  the . 
margins  on  each  side,  and  the  place  where  the  typewriting  woi^  commences 
at  the  top  and  the  place  where  there  is  space  left  at  the  bottom,  where  you 
start  your  second  page  there,  and  take  what  time  you  need,  and  then  the 
court  will  argue,  upon  coming  In  here,  whether  you  wrote  that  letter  or  not. 
Now,  take  It  to  the  light  in  a  side  room  by  yourself;  the  court  will  furnish 
that,  and  take  what  time  you  want  We  will  take  a  little  recess  while  you 
are  doing  that.    (Short  recess.)" 

After  recess : 

'The  Court:  Gentlemen  of  the  jury,  the  court  was  of  the  opinion  that 
this  witness  wrote  the  letter  that  It  had  asked  her  to  examine;  that  is, 
wrote  it  all  on  the  typewriter.  On  going  out  couns^  on  both  sides  advised  me 
that  she  did  not  write  the  letter,  and  the  court  was  not  Justified  in  asking 
her  to  examine  It  In  that  view  of  the  situation.  So,  gentlemen,  please  draw 
no  unfavorable  inference  by  reason  of  this  error  the  court  made.  Counsel 
was  merely  Inquiring  as  to  the  stamp,  and  I  assumed  she  was  the  stenogra- 
pher that  wrote  the  whole  letter,  so  it  was  the  court's  error. 

''By  Mr.  Oeland:  Q.  After  you  have  examined  the  stamp,  what  Is  your 
best  judgment  as  to  whether  or  not  that  is  one  of  the  stamps  used  by  Mr. 
Rutherford? 

''Mr.  Sparks:  I  object  to  the  form  of  the  question ;  I  object  to  best  judg- 
ment. A  ccmvictlon  of  the  defendants  cannot  be  based  upon  the  witness' 
best  judgment  as  to  any  particular  t&ct — 

"Q.  What  do  you  say,  after  careful  examination,  whether  this  was  one  of 
the  stamps  that  were  used?  A.  In  all  good  conscience  I  could  not  say  If  that 
was  one  of  the  stamps  that  we  used. 

''Q.  Would  you  say  It  was  not?  A.  I  would  not 
ie9C.C.A.— 37 
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"By  the  Court:   Q.  What  do  you  most  think  about  It? 

"Mr.  Sparks:   I  object  to  it,  as  to  form.    (Objection  overruled.    ExceptioiL.) 
"The  Witness:   I  could  not  answer  the  question. 

"Q.  What  are  you  most  inclined  to  tiiink  about  it?  A.  I  cannot  draw  any 
conclusion  conscientiously." 

The  government  sought  in  the  case  of  the  witness  William  F.  Hudg- 
ings  to  prove  by  him  the  signatures  of  the  defendants  Van  Amburgh 
and  MacMillan.    He  was  asked : 

"Direct  examination  by  Mr.  Oeland: 

"Q.  Do  you  know  the  signature  of  Mr.  Van  Amburgh?  A.  I  have  seen  it 
many  times. 

"Q.  Do  you  know  the  signature  of  MacMillan?    A.  I  have  seen  it  also. 

"The  Court:   Have  you  seen  him  write? 

•*The  Witness:    I  won't  say  I  have  seen  him  write. 

"The  Court:  What  is  your  best  recollection  as  to  whether  you  have  seen 
him  write? 

"The  Witness:   I  think  I  have  never  seen  him  write. 

**The  Court:   Well,  write  anything — the  signature  or  not? 

**The  Witness:   I  have  not  watched  that 

**The  Court:  I  did  not  ask  you  whether  you  ever  saw  them  write;  I 
want  an  answer  yes  or  no. 

**The  Witness:   I  said  *No.' 

"Q.  Have  you  seen  letters  that  they  have  signed  and  handed  out?  A.  I 
have  seen  checks  they  have  signed  themselves,  but  not  letters. 

"Q.  You  have  seen  checks  they  signed?    A.  Yes,  sir. 

"Q.  Is  that  right?    A.  Yes,  sir. 

"The  Court:   You  have  been  there  how  many  years? 

"The  Witness:   About  nine  years. 

"The  Court:   Continuously? 

"The  Witness:   Yes,  sir. 

"The  Court:  And  both  these  gentlemen  have  been  there  in  that  place  of 
business  nine  years? 

"The  Witness:   Almost  continuously;    yes,  sir. 

**The  Court:  And  you  tell  us  that  you  have  never  seen  either  of  them 
write  with  a  pen  or  pencil ;  never  seen  them  in  the  act  of  writing? 

"The  Witness:   No,  sir;  I  never  stood  over  their  shoulder. 

"The  Court:  I  did  not  ask  you  where  you  stoo4  I  asked,  during  that  nine 
years,  you  tell  us  whether,  upon  your  oath,  that  you  never  say  either  of 
these  gentlemen  in  the  act  of  writing.    That  is  what  the  court  asks  you,  sir. 

"The  Witness:  I  do  not  remember  that  I  ever  saw  either  of  these  gentle- 
men in  the  act  of  writing. 

"The  Court:   What  is  your  best  recollection  whether  you  ever  did  or  not? 

"The  Witness:   That  is  my  best  recollection. 

**The  Court:  Tell  us  how  your  workshops,  or  your  different  places  where 
you  do  your  work,  are  located ;  how  often  are  you  in  one  another's  presence? 

"The  Witness:  I  am  very  little  in  Mr.  Van  Amburgh's  presence.  His  of- 
fice is  separated  by  a  partition.  I  am  more  frequently  in  Mr.  MacMiUan's 
presence,  but  not  to  see  him  do  any  writing. 

"The  Court:  And  when  you  were  in  his  presence,  is  he  at  his  desk  doing 
his  work? 

"The  Witness:   Part  of  the  time. 

"The  Court:  And  during  that  entire  nine  years  you  never  happened  to  see 
him  in  the  act  of  writing? 

**The  Witness:   Not  that  I  can  now  recall.    That  is  my  best  recollection. 

"Q.  I  hand  you  Exhibit  31  for  identification  and  ask  you  if  at  any  time— I 
will  ask  you  if  that  is  a  fac  simile,  a  mimeograph  copy  of  the  signatures  of 
MacMillan  and  Van  Amburgh?    A.  It  looks  very  much  like  it    •     •    • 

"Q.  Looking  at  the  mimeograph  signature  there,  what  is  your  best  opinion 
as  to  whether  or  not  that  is  MacMillan's  signature?  A.  It  looks  very  mvh 
like  Mr.  MacMiUan's  signature. 
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"Q.  What  Is  your  best  opinion?  A.  That  would  be  my  best  opinion,  but  I 
might  be  mistaken. 

**Mr.  Sparks:  I  ask  the  court,  in  view  of  the  fact  that  we  have  sat  silent 
here  under  this  examination  of  this  witness,  that  it  is  no  part  of  counsel^s 
duty  to  suggest  to  any  witness  under  examination,  under  the  latitude  that 
your  honor  allowed  the  government  to  cross-examine,  to  suggest  or  make  any 
objections  under  the  circumstances,  and  that  his  failure  to  recollect  shall  in 
no  wise  be  taken  as  against — ^that  they  shall  assume  no  hostile  attitude  as 
against  the  defendants  for  that  reason. 

**The  Court:   The  requested  instruction  is  denied. 

"Mr.  Sparks:   Exception. 

"The  Court:  I  do  not  propose  to  stop  and  instruct  this  Jury  every  two  min- 
utes, and  at  the  request  of  the  court  I  think  that  counsel  for  the  government 
should  ask  this  witness  more  about  the  opportunities  and  probabilities  of 
his  seeing  this  person  write.  It  is  a  very  extraordinary  situation  here.  Very 
extraordinary  testimony.    It  is  very  improbable.    ♦    •    ♦ 

"The  Court:  Now,  Mr.  Witness,  you  do  not  mean  that  you  have  seen  him 
write  his  signature?  Have  you  ever  seen  him  in  the  act  of  writing  with  a 
pen,  pencil,  or  whatever  the  writing  may  be,  or  the  signing  of  his  name  or 
writing  anything  else,  writing  in  a  book  on  any  kind  of  book  or  paper  or 
other  material?  Now,  the  question  is  whether  you  have  ever  seen  him  in  the 
act  of  writing,  not  how  much  or  how  little,  but  whether  you  have  ever  seen 
him  in  the  act  of  writing.  That  is  the  question  this  court  wants  you  to  an- 
swer. 

**The  Witness:  I  cannot  answer  *Tes,'  unless  I  knew  it  was  a  correct  an- 
swer.   Therefore  I  cannot  answer  *Yes'  to  that  question. 

•*The  Court:   Did  you  know  him  before  you  went  there  to  work? 

"The  Witness:   No,  sir. 

"The  Court:   So  your  acquaintance  extends  for  a  period  of  nine  years? 

**The  Witness:   Yes,  sir. 

••The  Court:   Did  you  go  away  on  trips  with  him? 

••The  Witness:   No,  sir;    not  with  him. 

••The  Court:   Or  in  his  company? 

••The  Witness:   No,  sir ;   that  has  probably  occurred  during  the  nine  years. 

"The  Court:   Been  at  hotels  together? 

••The  Witness:   During  conventions  I  think  that  has  occurred. 

"The  Court:   Why  do  you  say  *think';   don't  you  remember  about  that? 

••The  Witness:  I  do  not  recall  that  I  have  ever  put  up  at  hotels  with  Mr. 
Van  Amburgh,  but  I  would  not  say  that  I  have  not,  because  we  have  many 
conventions.    ♦    •    ♦ 

••Q.  Where  was  his  desk  with  reference  to  your  desk?  A.  It  was  in  the 
same  office,  not  a  great  distance  apart. 

••The  Court:   The  same  room? 

•The  Witness:   Yes,  sir. 

••The  Court:   Your  desk  is  in  the  same  room  his  desk  Is  in? 

••The  Witness:   It  is  a  very  large  room,  about  20  or  30  desks. 

••The  Court:   It  is  not  so  large  but  that  you  could  see  across  It? 

'•The  Witness:   No,  sir. 

"Q.  How  far  was  your  desk  away  from  MacMillan*s?  A.  About  10  feet,  I 
think. 

••Q.  Anything  intervening  between  you  and  MacMillan?    A.  No,  sir. 

••Q.  You  could  see  him  sitting  at  his  desk?  A.  My  desk  for  the  greater 
part  has  been  with  my  back  to  Mr.  MacMillan's  desk,  but  recently  it  has  been 
turned  so  it  is  aloi^gside;  that  is,  my  side  is  toward  Mr.  MacMillan's  desk, 
a  little  in  front 

••Q.  How  far  away  from  him?    A.  About  10  feet. 

•*Q.  And  you  have  been  there  within  10  feet  of  him  for  a  year  and  a  holf  ? 
A.  I  guess  it  is  about  that  long. 

"Q.  And  you  have  never  seen  him  writing  with  his  pen? 

••The  Court  (interposed):  Or  pencil? 

"The  Witness:  I  cannot  say  that  I  can  recall  that  I  have  ever  seen  him 
in  the  act  of  writing.  I  would  not  say  I  have  not,  but  I  would  not  say  that 
I  have. 
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'^nie  Court  (addressiiig  the  derk):  Ha^e  you  any  forms  here  commlttiiig 
a  wltziess  for  contempt?  Well,  yoo  direct  the  derk  to  get  up  the  commitment 
papers.  This  witness  is  going  to  be  committed  for  contempt  of  conrt  Tlie 
court  is  thoroughly  satisfied,  Mr.  Witness,  that  you  are  testifying  falsely 
when  you  say  that  you  cannot  recall  of  ever  seeing  Mr.  MacMDlan  write,  and 
this  has  happened  several  times  during  this  trial  with  oth^  witnesses,  es- 
pecially with  your  wife.    I  beUeve— is  that  right,  Mr.  Judge  Odand? 

''Mr.  Oeland:   Yes;  she  was  one  of  the  witnesses. 

"The  Ck)urt:  And  it  l>ecomes  the  plain  duty  of  the  court  to  commit  you 
to  jail,  sir,  for  contempt,  and,  betore  doing  so,  I  tliink  it  is  the  duty  of  the 
conrt  to  explain  to  you  that  the  answer,  'I  do  not  remember  of  ever  baring 
seen  him  write,'  is  Just  as  taXae,  is  Just  as  mudi  a  contempt  of  court,  if  yoo 
have  seen  him  write,  as  it  would  be  for  you  to  say  that  you  had  never  seen 
him  write,  without  using  the  expression,  'I  do  not  remember.'  Now,  we  will 
adjourn  here  for  a  few  moments.  The  court  desires  you  to  have  every  op- 
portunity to  correct  your  answers  if  you  so  desire  to  do  so,  and  the  court  sug- 
gests that  it  would  be  very  proper  for  you  to  talk  with  a  lawyer  about  the 
situation.  Ck>unsel  for  the  defense  or  counsel  for  the  government  or  any  one 
else  you  may  desire  to,  but  I  am  not  going  to  allow  you  to  obstruct  the  course 
of  Justice  here,  and  if  this  nation  has  delegated  power  enou^  to  this  court, 
and  I  am  very  sure  it  has,  to  deal  with  you  in  the  manner  proposed,  I  am 
going  to  do  it  Now,  a  good  many  times  a  lay  witness  comes  into  court  with 
the  notion  that,  if  they  say  they  do  not  remember,  that  is  a  ccKnplete  answer. 
I  desire  to  inform  you  that  tliat  is  not  a  complete  answer,  when  the  £act  is 
that  you  do  remember,  or  the  ftict  is  that  you  could  not  fail  to  rem^nbor. 
Now,  we  will  take  a  recess  for  about  10  minutes. 

"The  Witness:   Would  it  be  proper  for  me  to  malce  a  statement? 

"The  Ck>urt:  You  may  make  a  statement,  but  it  would  be  more  innident 
I  think,  after  you  confer  with  some  one,  because  you  evidently  have  a  wrong 
notion  of  this  situation.  Now,  it  is  the  duty  of  the  court  to  be  indulgent  with 
you,  and  considerate  with  you,  and  give  you  every  opportunity  to  do  right 
I  would  not  like  to  have  you,  or  any  one  else,  think  for  a  mom^it  that  that 
course  will  not  be  taken  up.  You  see  the  situation  is  a  very  r^nArkable  one^ 
Mr.  Witness,  in  having  a  desk  in  the  same  room  with  a  man  fbr  so  long,  and 
transacting  so  much  business  with  him,  and  being  present  when  so  mudi 
business  has  been  transacted  by  him.  The  answer  that  you  do  not  remember 
of  ever  seeing  him  write  would  be,  in  the  opinion  of  the  court,  impossiUe, 
and  when  I  say  Impossible,'  that  is  a  strong  word;  but  the  situation  is  so 
remarkable  that  I  feel  very  sure  that  I  am  Justified  in  that  Now,  you  are 
the  third  witness  who  has  taken  this  course.  Is  it  the  fourth  witness,  Mr. 
District  Attorney? 

"Mr.  Oeland:  This  is  the  third  witness,  your  honor,  and  the  Italian  wit- 
ness. 

"The  Ck)urt:  Well,  the  Italian  witness  is  not  very  well  to  be  dassed  with 
him,  I  think. 

"Mr.  Oeland:   No;   I  should  not  stidc  to  it 

"The  Ck)urt:  And  the  court  has  sat  here  several  days  listening  to  this,  and 
it  becomes  the  plain  duty  of  the  court  to  conmiit  you  for  cont^npt  and  deal 
with  you  otherwise,  if  necessary. 

"Mr.  Sparks:   Before  the  recess  I  would  like  to  make  an  objection. 

"The  Court:   Yes ;  but  this  is  dealing  with  the  witness. 

"Mr.  Sparks:  I  understand,  but  I  have  the  right  at  any  stage  of  the  case 
to  make  a  motion  sudi  as  I  am  going  to  make. 

"The  Court:   Well,  we  will  hear  you. 

"Mr.  Sparks:  In  view  of  the  fact  that  this  has  occurred  at  least  three 
times  during  the  trial  of  this  case,  and  the  court  has  expressed  its  <H)inion 
as  to  the  truthfulness  of  the  witnesses,  the  witness  in  eadi  case  claiming 
that  they  or  she  were  doing  the  best  they  could  to  answer  the  questions  put 
to  them,  in  view  of  the  fact  that  they  could  not  state  and  answer  the  question 
from  their  own  knowledge,  and  in  view  of  the  fact  that  the  court  has  with- 
out any  doubt  indicated  to  the  Jury  this  witness  was  tiling  an  untruth,  and 
in  each  case  tdling  them  that  unless  they  modify  their  testimony  after  an 
adjournment,  I  feel  that  these  various  occurrences  have  resulted  In  great 
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prejudice  to  the  defendants,  and  cannot  help  but  affect  the  Jury  In  their  de- 
liberations upon  this  case,  when  it  finally  goes  to  them,  especially  in  view  of 
the  fact  that  these  three  witnesses  are  members  of  the  same  organization, 
that  that  will  have  its  effect  unconsciously,  and  there  is  nothing  that  the 
court  can  say  to  them,  in  view  of  these  various  occasions,  which  will  eradi- 
cate this  impression  from  their  minds.  I  also  object  upon  the  ground  that 
these  witnesses  have  been  called  by  the  government  Itself,  and  the  government 
is  in  no  better  position  to  impeach  their  own  witnesses  than  any  plaintiff  or 
party  in  any  civil  suit,  and  this  impeaching  of  the  witness  by  the  government 
is  contrary  to  all  the  known  rules  of  procedure  on  the  question  of  impeach- 
ment, and  we  respectfully  ask,  in  view  of  all  the  facts,  to  withdraw  a  Juror. 

"The  Court:   To  what? 

**Mr.  Sparks:   To  withdraw  a  Juror. 

*The  Ck)urt:   Well,  the  moticm  is  denied. 

"Mr.  Sparks:   I  take  an  exception. 

"The  Ck)urt:  And  in  denying  the  motion  the  court  desires  to  say  that  this 
is  not  an  extraordinary  procedure  in  the  least  Nothing  has  been  done  to 
violate  the  rules  as  to  impeachment  of  witnesses.  The  court  has  a  right  to 
express  its  opinion  in  the  circumstances  of  the  present  situation.  If  the 
court  fklls  to  do  so,  it  would  not  do  its  duty.  The  court  has  even  a  right  to 
express  its  opinion  as  to  the  way  the  verdict  should  go  In  a  case  In  this  court 
I  never  exercised  that  right,  and  if  the  course  suggested  by  counsel  for  the 
defendants  was  the  proper  course  to  pursue,  then  in  any  trial  the  government 
could  be  defeated,  or  in  civil  suit  a  plaintiff  or  defendant  might  be  defeated 
in  his  case  or  in  his  defense,  because  a  witness  comes  in  and  says  'I  do  not 
remember,'  would  be  unable  to  proceed  and  complete  the  trial  of  any  case. 
That  would  be  giving  a  witness  or  witnesses  the  power  to  stop  all  proceedings 
In  court  And  as  is  said  in  this  motion,  gentlemen,  as  to  prejudicing  you 
against  the  defendants,  there  is  no  evidence  in  the  case  that  any  of  these 
defendants  are  responsible  for  this  witness'  testimony.  There  is  no  evidence 
in  the  case  to  Justify  you  in  drawing  the  inference  that  any  of  these  defend- 
ants are  responsible  for  the  attitude  taken  by  the  witness,  so  you  should  not 
draw  any  inference  against  the  defendants.  The  young  man  on  the  stand  is 
a  witness  called  by  the  government  Whatever  their  relations  may  be,  as  ap- 
pears by  the  testimony,  would  not  warrant  the  court  or  the  Jury  in  charging 
this  up,  so  to  speak,  to  the  defendants,  or  any  of  them;  so  you  should  be  very 
careful  not  to  let  the  conduct  and  the  testimony  of  the  witness  in  the  respect 
indicated  work  any  harm  against  any  of  the  defendants.  Now,  before  we 
take  our  recess.  Judge  Oeland,  I  wish  you  would  ask  him  how  long  they  have 
had  their  desks  in  the  same  room.  I  understood  him  to  say  one  time  more 
than  a  year  and  a  half. 

"Mr.  Oeland:   That  is  the  way  I  understood  him. 

"The  Ck)urt:   I  understood  him  another  time  to  say  a  year  and  a  half. 

"Mr.  Sparks:  Nothing  in  the  court's  remark  in  reference  to  my  motion 
can  be  deemed  by  me  to  have  cured  the  situation  which  I  assume  to  exist 

"The  Court:  Not  in  the  least  The  motion  is  denied,  and  what  the  court 
said  is  in  explanation  of  the  ruling  it  made  in  denying  the  motion. 

"By  Mr.  Oeland:  Q.  How  long  have  you  been  within  10  feet — your  desk 
being  within  10  feet  of  Mr.  MacMillan?    A.  About  a  year  and  a  half. 

"The  Court:  How  long  has  your  desk  been  in  the  same  room  with  Mr. 
MacMillan? 

"The  Witness:  About  a  year  and  a  half. 

"The  Court:  Before  this  year  and  a  half,  did  you  occupy  different  rooms 
or  workshops? 

"The  Witness:   He  was  not  there;   he  had  no  desk. 

"The  Court:  What  kind  of  a  desk  do  you  work  at,  whether  roll  top  or 
flat  top? 

•*The  Witness:   Roll  top. 

**The  Court:  And  what  kind  of  a  desk  does  Mr.  MacMillan  work  at,  wheth- 
er roll  top  or  flat  top. 

"The  Witness:   Roll  top  when  he  is  there. 

"The  Court:  I  did  not  ask  you  when  he  was  there.  Are  there  any  other 
desks  in  this  room? 
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'The  Witness:   Yes,  sir;  about  80. 

**The  Court:   About  30  desks? 

"The  Witness:    Yes,  sir.    •    ♦    • 

"The  Court:  Well,  you  have  been  away  attending  these  meetings  and  con- 
ventions;  have  you  dined  with  him? 

•*The  Witness:   On  some  occasions. 

"The  Court:    In  a  dining  car? 

"The  Witness:   No;  I  do  not  think  we  have  been  In  a  dining  car  together. 

**The  Court:    In  hotels? 

"The  Witness:  I  think  we  have  been  in  a  hotel  together,  but  not  In  the 
same  room. 

"The  Court:  Never  dined  with  him  in  a  hotel  on  the  European  plan,  in  a 
restaurant  where  you  make  out — or  a  railway  dining  car  where  you  make 
out — ^a  schedule  of  the  things  to  be  served.    Did  you  see  him  write? 

"The  Witness:   I  think  not. 

•*The  Court:   Does  he  carry  a  little  pocket  memorandum  book? 

**The  Witness:   I  could  not  say. 

"The  Court:   Did  you  ever  see  him  write  in  that? 

"The  Witness:   I  do  not  know  that  he  carries  one. 

"The  Court:   You  cannot  tell  about  that? 

'The  Witness:   No,  sir. 

**The  Court:  Tell  the  court  whether  you  care  to  take  any  furtiier  time  on 
this  matter,  do  you? 

"The  Witness:    My  time  is  your  time. 

"The  Court:    I  suggest  that  you  might  confer  with  counsel. 

**The  Witness:   No,  sir;  my  answers  will  be  exactly  as  they  have  been. 

"The  Court:  Very  well.  You  are  adjudged  to  be  in  contempt  of  this  court 
and  you  are  ordered  to  be  committed  to  jail  forthwith.  Mr.  Clark,  you  pre- 
pare the  commitments.  You  are  in  the  custody  of  the  marshal  from  now  on. 
And  you  may  call  the  next  witness." 

Subsequently  the  court  said: 

**The  Court:  Well,  gentlemen  of  the  jury,  I  should  say  the  action  of  the 
court  in  this  regard  should  not  be  considered  by  you.  You  should  draw  no 
inference  against  these  defendants,  because  there  is  no  evidence  in  the  case 
warranting  it  at  the  present  time,  and  you  will  give  attention,  Mr.  Reporter, 
to  transcribing  this  testimony,  in  order  that  it  may  be  used  this  afternoon. 
We  yr\\\  stop  here  for  about  10  minutes  in  order  that  we  may  obtain  another 
reporter. 

"Mr.  Sparks:  Will  your  honor  have  an  exception  noted  for  all  of  these 
defendants? 

"The  Court:  Certainly.  All  of  these  defendants,  so  far  as  they  are  enti- 
tled to  an  exception  to  this  proceeding  against  the  witness,  and  not  against 
the  defendant." 

June  11,  1918,  the  witness  was  committed  for  contempt,  and  re- 
mained in  prison  until  April  14,  1919,  when  he  was  discharged  by  the 
United  States  Supreme  Court  upon  a  writ  of  habeas  corpus  on  the 
ground  that  his  testimony,  even  if  false,  did  not  obstruct  the  court  in 
the  performance  of  its  judicial  duties.  In  re  Hudgings,  April  14, 
1919.    Mr.  Justice  White  said : 

"Testing  the  power  to  make  the  commitment  which  is  under  consideration 
in  this  case  by  the  principles  thus  stated,  we  are  of  opinion  that  the  conomit- 
ment  was  void  for  excess  of  power — a  conclusion  irresistibly  foUowtng  from 
the  fact  that  the  punishment  was  imposed  for  the  supposed  perjury  alone, 
without  reference  to  any  circumstance  or  condition  giving  to  it  an  obstructive 
eftect.  Indeed,  when  the  provision  of  the  commitment  directing  that  the 
punishment  should  continue  to  be  enforced  until  the  contempt — that  is,  the 
perjury — was  purged,  the  impression  necessarily  arises  that  it  was  assumed 
that  the  power  existed  to  hold  the  witness  in  confinement  under  the  punish- 
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ment  until  be  consented  to  give  a  character  of  testimony  which  In  the  opinion 
of  the  court  would  not  be  perjured. 

"In  view  of  the  nature  of  the  case,  of  the  relation  which  the  question  which 
It  Involves  bears  generally  to  the  power  and  duty  of  courts  in  the  perform- 
ance of  their  functions,  of  the  dangerous  effect  on  the  liberty  of  the  citizen 
when  called  upon  as  a  witness  In  a  court  which  might  result  If  the  erroneous 
doctrine  upon  which  the  order  imder  review  was  based  were  not  promptly 
corrected,  we  are  of  opinion  that  the  case  Is  an  exception  to  the  general  rules 
of  procedure  to  which  we  have  at  the  outset  referred,  and  therefore  that  our 
duty  exacts  that  we  finally  dispose  of  the  questions  In  the  proceeding  for 
habeas  corpus  which  Is  before  us.  It  is  therefore  ordered  that  the  petitioner 
be  discharged." 

We  think'  that  the  attitude  of  the  court  in  regard  to  the  testimony 
of  these  three  witnesses  and  the  action  it  took  in  the  presence  of  the 
jury  in  the  case  of  the  witness  William  F.  Hudgings  was  most  preju- 
dicial to  the  defendants.  It  was  very  likely  to  intimidate  witnesses 
subsequently  called,  to  prejudice  the  jurors  against  the  defendants,  and 
to  make  them  think  that  the  court  was  satisfied  of  the  defendants'  guilt. 
What  a  judge  may  say  to  the  contrary  on  such  an  occasion  will  not 
necessarily  prevent  such  consequences.  It  is  not  enough  to  justify  a 
conviction  that  the  defendant  be  guilty.  He  has  a  right  to  be  tried  in 
acfcordance  with  the  rules  of  law.  The  defendants  in  this  case  did  not 
have  the  temperate  and  impartial  trial  to  which  they  were  entitled,  and 
for  that  reason  the  judgment  is  reversed 

MANTON,  Circuit  Judge.  I  dissent.  As  stated  in  the  prevailing 
opinion,  the  plaintiffs  in  error  (hereinafter  called  the  defendants)  were 
officers  or  employes  of  the  Watch  Tower  Bible  &  Tract  Society,  the 
People's  Pulpit  Association,  and  the  International  Bible  Students'  As- 
sociation, corporations  under  which,  it  is  alleged,  they  were  engaged  in 
following  a  religious  belief.  While  our  country  was  at  war,  and  before 
the  armistice  was  signed,  the  defendants  were  tried  and  convicted  on 
an   indictment  containing  the   four   following  counts: 

First  Count.  A  conspiracy  to  cause  insubordination,  etc.,  in  the  mil- 
itary and  naval  forces  of  the  United  States. 

Second  Count.  A  conspiracy  to  obstruct  the  recruiting  and  enlist- 
ment service  of  the  United  States. 

Third  Count.  An  attempt  to  cause  insubordination,  etc.,  in  the  mili- 
tary and  naval  forces  of  the  United  States. 

Fourth  Count.  Obstructing  the  recruiting  and  enlistment  service  of 
the  United  States,  etc. 

The  offenses  charged  were  committed  between  June  16,  1917,  and 
May  6,  1918.  The  corporations,  acting  through  their  officers  and 
employes,  who  were  indicted,  between  June  30,  1917,  and  March,  1918, 
caused  to  be  published  850,000  copies  of  a  book  called  "The  Finished 
Mystery."  These  copies  were  distributed  in  large  numbers  in  the  army 
camps  of  the  United  States,  and  many  hundreds  of  thousands  of  copies 
were  distributed  throughout  the  United  States  and  Canada.  The  book 
purported  to  be  an  interpretation  of  the  Book  of  Revelations  and  the 
Book  of  Ezekiel.  The  book  has  taken  the  shape  of  a  small  bible  or 
prayer  book.  The  first  half  is  devoted  to  many  quotations,  with  inter- 
pretations, from  the  Scriptures.    Then,  in  about  the  center  of  the  book. 


Digitized  by  CjOOQ IC 


684  169  C.  C.  A.  BBPOBTS 

are  found  writings,  placed  there  in  a  very  insinuative  manner,  of  which 
the  following  extracts  are  a  type : 

"Stanaing  opposite  to  those  Satan  has  placed  three  great  untratha*  human 
immorality,  the  Antichrist  and  a  certain  delusion  whidi  is  best  described  by 
the  word  Patriotism,  but  which  is  in  reality  murder,  the  spirit  of  the  very 
Devil.  •  •  ♦  Under  the  guise  of  Patriotism  the  civil  governments  of 
earth  d^nand  of  peace-loving  men  the  sacrifice  of  themselves  and  their  loved 
ones  and  the  butchery  of  their  fellows,  and  hail  it  as  a  duty  demanded  by 
the  laws  of  heaven."    Page  247. 

*'If  you  say  that  this  war  is  a  last  resort  in  a  situation  whidi  every  other 
method,  patiently  tried,  has  failed  to  meet,  I  must  answer  that  this  is  not 
true — ^that  other  ways  and  means  of  action,  tried  by  experience  and  justified 
by  success,  have  been  laid  before  the  administrati<m  and  willfully  r^ected. 

"  'In  its  ultimate  causes,  this  war  is  the  natural  product  of  our  undiristian 
dvUization.'  •  •  •  There  is  not  a  question  raised,  an  issue  involved,  a 
cause  at  stake,  whidi  is  worth  the  life  of  one  blue-Jacket  on  the  sea  or  one 
khaki-coat  in  the  trenches."    Page  251. 

At  about  this  stage,  the  fertile  mind  of  the  reader  would  be  very 
much  interested,  if  sanctimonious  at  all.  At  this  stage,  he  is  supplied 
this  food  of  poison  for  his  patriotism  and  loyalty  to  his  cotmtry.  Un- 
der the  mockery  of  religion  or  religious  teaching,  I  can  conceive  of  no 
worse  thrust  at  America  and  at  America's  needs,  at  the  time  of  the  pub- 
lication of  this  book,  than  that  which  was  published  in  this  book  by  the 
defendants.  We  in  America  all  accord  to  men  of  all  religious  faiths 
the  right  to  an  honest  and  faithful  belief  in  their  creed  and  the  prac- 
tice of  it  accordingly,  but  that  the  defendants'  efforts  were  intentional 
and  for  the  desired  purpose  is  apparent  from  a  mere  recital  of  some  of 
the  happenings  during  this  period. 

The  defendant  Rutherford  wrote  on  July  17,  1917,  referring  to  The 
Finished  Mystery: 

"It  seemed  good  to  the  Lord  to  have  the  seventh  volume  prepared.  •  •  • 
When  the  time  came  for  publishing  this  work  we  were  in  the  midst  of  much 
opposition,  and  knowing  tiiat  to  consult  the  oppoeers  would  hinder  the  pub- 
lishing of  the  volume,  I  took  counsel  with  Brothers  Van  Amborgh,  MacMlllan, 
Martin,  and  Hudgings  of  the  ofBce  force." 

The  book  was  paid  for  out  of  the  funds  of  the  corporaticm  with 
which  the  defendants  were  associated  and  which  they  tmLnzgtd.  The 
effect  of  the  book  upon  the  drafted  men  is  exemplified  by  some  of 
these  circumstances.    As  instances: 

One  Dutchess,  formerly  a  National  Guardsman,  sold  a  copy  of  the 
book  to  one  Sisson  of  Binghamton,  N.  Y.  The  latter  claimed  exemp- 
tion later  before  the  local  board  as  a  conscientious  objector  and  was 
aided  in  this  by  the  defendant  Van  Amburgh. 

One  Insberg  was  drafted  and  sent  to  Camp  Devens  in  October,  1917. 
After  purchasing  the  book,  he  refused  to  perform  any  military  duty. 
He  later  bought  a  dozen  volumes  of  the  book  and  put  them  in  the  li- 
brary of  the  Young  Men's  Christian  Association  at  Camp  Devens. 
Later  he  deserted. 

One  De  Cecca  was  drafted,  sent  to  Camp  Devens,  took  a  copy  of  the 
book  with  him,  and  then  refused  to  work  in  camp. 

One  Niciti  was  drafted,  sent  to  Camp  Devens,  got  30  copies  of  the 
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book,  distributed  them  in  camp.  After  he  put  on  his  uniform,  he  took 
it  off  and  refused  to  do  any  work  in  camp. 

One  Anderson  was  drafted  and  sent  to  Camp  Upton.  After  reading 
the  book,  he  deserted,  came  to  the  Tabernacle  (defendants'  establish- 
ment), and  while  there  an  army  officer  was  looking  for  him.  He  saw 
the  officer ;  used  the  fire  escape  as  a  means  of  escaping  from  the  build- 
ing. 

The  record  is  replete  with  evidence  indicating  the  defendants'  ac- 
tive advising  men  subject  to  the  draft  to  claim  their  exemption  and  to 
refuse  to  perform  any  duty  in  camp  if  they  were  drafted. 

A  pamphlet  was  later  published,  called  the  Bible  Students'  Monthly, 
and  this  by  the  Watch  Tower  Bible  &  Tract  Society.  An  article  therein 
was  as  f oUows : 

'Tbung  man,  the  lowest  aim  of  your  life  is  to  be  a  good  soldier.  A  good 
soldier  never  tries  to  distinguish  right  from  wrong.  •  •  •  A  good  sol- 
dier is  a  blind,  heartless,  soulless,  murderous  machine.  He  is  not  a  man;  he 
is  not  even  a  brute,  for  brutes  only  kill  in  self-defense.  •  •  *  No  man  can 
ftOl  lower  than  a  soldier.    It  is  a  depth  beneath  whidi  we  cannot  go." 

Ten  thousand  copies  of  this  monthly  containing  this  quotation  were 
reprinted  in  October,  1917,  and  paid  for  by  defendants  in  the  name  of 
the  Watch  Tower  Bible  &  Tract  Society. 

The  guilt  of  the  defendants  is  plain,  and  I  do  not  understand  that 
the  majority  of  the  court  are  of  the  opinion  that  the  facts  did  not  war- 
rant this  conclusion  of  the  jury. 

But  this  judgment  is  to  be  reversed  because  of  the  alleged  adverse 
attitude  of  the  court  in  regard  to  the  testimony  of  three  witnesses,  Mrs. 
Mabel  Campbell,  Mrs.  Agnes  Hudgings,  and  William  F.  Hudgings,  and 
the  action  taken  by  the  court  in  the  presence  of  the  jury  in  the  case  of 
the  witness  Hudgings  in  committing  him  for  contempt  of  court,  saying 
it  was  so  prejudicial  to  the  defendants  that  it  could  not  be  cured  by  the 
many  words  of  caution  expressed  by  the  trial  judge. 

In  order  to  establish  its  case,  the  government  found  it  necessary  to 
call  as  witnesses  employes  and  others  who  were  attached  to  and  as- 
sociated with  the  defendant  corporations.  Mrs.  Mabel  Campbell  was 
a  stenographer  for  the  defendants.  She  had  written  letters,  carbon 
copies  of  which  were  taken  from  the  defendants  by  a  search  warrant. 
She  identified  initials  on  the  letters,  and  was  placed  on  the  witness 
stand  to  identify  the  letters.  She  refused  to  identify  the  letters.  The 
court  was  apparently  of  the  opinion  that  she  was  not  telling  the  truth, 
and  from  the  recitd  of  what  took  place,  as  this  record  discloses,  the 
court  was  undoubtedly  correct  in  this  conclusion. 

Agnes  Hudgings,  also  a  stenographer,  wrote  certain  letters  to  which 
she  attached  initials  which  she  used  in  her  course  of  business  conduct 
in  writing  such  letters ;  letters  indicating  the  initials  of  the  person  who 
dictated  3ie  letter.  She  was  the  wife  of  one  of  the  officers  of  the  as- 
sociation. She  refused  to  identify  the  letters,  and  the  court,  having 
reached  the  conclusion  that  she  was  not  telling  the  truth,  did  not  hes- 
itate to  tell  her  that  she  was  evading  and  fencing,  and  not  frank  and 
truthful.    Whatever  was  said  by  the  court  in  his  questions  was  at  once 
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followed  by  directing  the  jury  not  to  permit  it  to  prejudice  any  one ; 
that  it  should  not  reflect  against  the  defendants  or  the  government,  for 
nothing  appeared,  he  said,  indicating  that  the  defendants  or  the  de- 
fendants' counsel  were  responsible  for  the  attitude  taken  by  the  wit- 
nesses, the  two  stenographers. 

Hudgings  was  called  as  a  witness  to  identify  the  handwriting  of  one 
of  the  defendants,  MacMillan.  He  was  in  close  association  in  the  same 
crffice,  sitting  within  10  feet  of  the  desk  occupied  by  MacMillan  for 
two  years,  and  declared  that  he  could  not  identify  the  handwriting  of 
either  MacMillan  or  Van  Amburgh. 

At  this  stage  of  the  trial,  the  conduct  of  the  witnesses  who  were 
called,  and  who  were  associated  with  the  defendants,  became  so  pal- 
pable that  the  court  properly  told  the  witness  he  was  not  telling  the 
truth.  He  ordered  him  committed  for  contempt  of  court.  At  once 
the  court  instructed  the  jury: 

•There  Is  no  evidence  In  the  case  to  justify  you  in  drawing  the  inferoice 
that  any  of  the  defendants  are  responsible  tor  the  attitude  taken  by  the 
witness,  so  that  yon  should  not  draw  any  inference  against  the  defendants." 

The  right  to  commit  for  contempt  of  court,  or  to  summarily  cause 
the  arrest  of  a  witness  for  perjury,  is  well  recognized  and  approved 
by  our  courts.  Of  course,  there  must  be  facts  justifying  the  contempt 
proceedings.  This  rule  was  recently  laid  down  in  Re  Hudgings,  249 
U.  S.  378,  39  Sup.  Ct.  337,  63  L.  Ed.  656,  decided  April  14,  1919,  by 
the  Supreme  Court  of  the  United  States.  In  this  recent  decision  of 
the  Supreme  Court,  the  power  to  commit  for  contempt,  when  the  cir- 
cumstances warranted  it,  was  recognized ;  but  it  was  held  that  in  the 
particular  instance  of  Hudgings  the  circumstances  did  not  warrant  his 
commitment. 

Throughout  the  trial,  the  court  constantly  protected  the  defendants' 
rights  by  frequent  caution,  and  in  many  instances  he  asked  the  jury 
not  to  be  prejudiced  because  of  occurrences  which  took  place  during 
the  course  of  the  trial,  which  the  court  felt  might  in  some  way  preju- 
dice the  defendants.  And  again,  in  the  charge  to  the  jury,  the  court 
left  with  the  jury  the  statement  that  he  had  no  opinion  as  to  the  facts, 
and  that  the  facts  were  for  the  jury  solely,  and  that  no  unfavorable 
inferences  should  be  drawn  by  reason  of  any  statement  made  by  the 
court,  nor  should  they  be  influenced  by  anything  that  occurred  during 
the  course  of  the  trial.  The  rule  has  long  been  established  that  the  tri^ 
judge  of  the  District  Court  has  wide  latitude  in  the  conduct  of  a  trial ; 
he  may  even  comment  upon  the  weight  of  evidence ;  so,  too,  he  may 
comment  upon  the  conduct  of  the  witnesses  and  of  counsel.  Simmons 
V.  United  States,  142  U.  S.  148,  12  Sup.  Ct.  171,  35  L.  Ed.  968; 
Vicksburgh,  etc.,  Co.  v.  Putnam,  118  U.  S.  545,  7  Sup.  Ct.  118,  30 
L.  Ed.  299;  Lovejoy  v.  United  States,  128  U.  S.  171,  9  Sup.  Ct.  57, 
32  L.  Ed.  389;  Breese  v.  United  States,  106  Fed.  680,  45  C.  C.  A. 
535 ;  Smith  v.  United  States,  157  Fed.  721,  85  C.  C.  A.  353. 

Indeed,  it  is  my  opinion  that  the  learned  District  Judge  was  most 
patient  and  considerate  of  the  defendants'  rights.  His  consideration  of 
defendants'  counsel,  who  in  their  zeal  to  protect  their  clients'  interest 
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many  times  overstepped  the  bounds  of  due  respect  to  the  dignity  of  the 
court,  was  magnanimous  and  kindly. 

I  see  no  error  warranting  a  reversal  of  this  conviction  in  the  con- 
duct of  the  trial  judge,  and  in  my  opinion  the  judgment  should  be 
affirmed. 


(258  Fed.  867) 

HICKSON  V.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit    May  5,  1919.) 

No.  1709. 

1.  Wab  «=»4 — Espionage  Act— Indictment  fob  Violation. 

In  an  indictment  for  violation  of  Espionage  Act  June  15,  1917,  |  8 
(Comp.  St  1918,  i  10212c),  by  willfully  making  false  reports  or  state- 
ments with  intent  to  Interfere  with  the  operation  or  success  of  the  mlU- 
tary  or  naval  operations  of  the  United  States,  when  the  United  States 
was  at  war,  it  is  unnecessary  to  aver  that  such  statements  were  made 
in  the  presence  or  hearing  of  persons  in  the  military  or  naval  service,  or 
subject  to  military  or  naval  duty. 

2.  War  ^=>4 — Espionage  Act^Violation. 

Evidence  held  to  sustain  a  verdict  finding  defendant  guilty  of  violation 
of  Espionage  Act  June  15,  1917,  i  3  (Comp.  St  1918,  i  10212c)  by  making 
false  statements  with  intent  to  interfere  with  the  military  or  naval  op- 
erations of  the  United  States  when  at  war. 

3.  Constitutional   I^aw   ^=>9(^Wa»  ^=»4 — Espionage   Act— Fbeedok   of 
•  Speech. 

The  Espionage  Act  June  15,  1917.  {  3  (Comp.  St  1918,  |  10212c),  Is  not 
unconstitutional  in  making  criminal  in  time  of  war  statements  or  utter- 
ances which  in  time  of  peace  might  be  within  the  constitutional  rights 
of  a  citizen. 

4.  Cbiminal  Law  ^=»1218— Execution  or  Sentence— Fedebal  Courts. 

Unless  a  defendant  convicted  of  crime  is  sentenced  to  imprisonment  for 
a  period  longer  than  one  year,  or  to  hard  labor,  a  federal  court  is  with- 
out authority  to  order  the  sentence  executed  in  a  state  penitentiary. 

5.  Criminal  Law  ^=»1188  —  Unauthorized  Sbntenob  —  Oobbeotion  by  Ap- 

pellate COUBT. 

Where  a  federal  court  has  exceeded  its  authority  in  the  sentence  im- 
posed on  a  convicted  defendant,  the  error  may  be  corrected  by  the  appel- 
late court  by  remanding  the  cause  for  ai^ropriate  sentence. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  South  Carolina,  n,t  Rock  Hill ;  Charles  A.  Woods,  Judge. 

Criminal  prosecution  by  the  United  States  against  F.  C.  Hidcson. 
Judgment  of  conviction,  and  defendant  brings  error.  Reversed  with 
directions. 

Cornelius  Otts,  of  Spartanburg,  S.  C.  (J.  K.  Henry,  of  Chester,  S. 
C,  on  the  brief),  for  plaintiff  in  error. 

C.  G.  Wyche,  Asst.  U.  S.  Atty.,  of  Greenville  (J.  William  Thurmond, 
U.  S.  Atty.,  of  Edgefield,  S.  C,  on  the  brief),  for  the  United  States. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  ROSE,  Dis- 
trict Judge. 

PRITCHARD,  Circuit  Judge.  This  was  a  criminal  action  instituted 
in  the  District  Court  of  the  United  States  for  the  Westerp  District  of 
South  Carolina. 

^soFor  oUier  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Key- Numbered  Digests  ft  Indexes 
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The  defendant  was  tried  on  an  indictment  containing  seven  counts, 
in  which  he  was  charged  with  willfully,  unlawfully,  and  feloniously 
making  and  conveying  certain  false  reports  and  statements  while  Ae 
United  States  was  at  war  with  the  Imperial  German  government,  with 
intent  to  interfere  with  the  operations  and  success  of  the  military  and 
naval  forces  of  the  United  States,  and  to  promote  the  success  of  the 
enemies  of  the  United  States. 

On  niotion  of  counsel,  the  court  directed  a  verdict  of  not  guilty  on 
the  second,  fourth,  and  fifth  counts  of  the  indictment  and  submitted 
to  the  jury  the  first,  third,  sixth  and  seventh  counts,  and  counsel  for 
defendant,  took  an  exception  to  the  refusal  of  the  Court  to  direct  a  ver- 
dict of  not  guilty  as  to  all  the  counts  of  the  indictment.  The  jury  re- 
turned a  verdict  of  not  guilty  on  the  third  and  seventh  counts,  and  re- 
turned a  verdict  of  guilty  on  the  first  and  sixth  counts  of  the  indict- 
ment. 

The  statute  under  which  plaintiff  was  convicted  is  what  is  known  as 
the  Espionage  Act  of  June  15,  1917,  c.  30,  §  3,  40  Stat.  219  (Comp. 
St.  1918,  §  lQ212c)  and  is  in  the  following  language: 

'^Whoever,  when  the  United  States  is  at  war,  shall  willfully  make  or  con- 
vey false  reports  or  false  statements  with  intent  to  interfere  with  the  opera- 
tion or  success  of  the  military  or  naval  forces  of  the  United  States  or  to  pro- 
mote the  success  of  its  enemies  and  whoever,  when  the  United  States  is  at 
war,  shall  willfally  cause  or  attempt  to  cause  insnhordination,  disloyalty^ 
mutiny,  or  refusal  of  duty,  in  the  military  or  naval  forces  of  the  United 
States,  or  shall  willfuUy  obstruct  the  recruiting  or  enlistment  service  of  the 
United  States,  to  the  injury  of  the  service  or  of  the  United  States,  shall  be 
punished  by  a  fine  of  not  more  than  $10,000  or  Imprisonment  for  not  more 
than  twenty  years,  op  botlu" 

[1]  The  first  four  assignments  of  error  relate  to  the  demurrer  to  the 
indictment  and  the  motion  to  direct  a  verdict.  It  was  contended  that 
the  indictment  did  not  allege  and  that  the  proof  did  not  show  that  the 
remarks  made  or  the  newspaper  article  were  delivered  to  any  member 
of  the  military  or  naval  forces  or  those  subject  to  draft.  The  defend- 
ant's contention  is  that  the  indictment  should  have  alleged  that  the 
language  used  was  directed  to  or  used  in  the  presence  of  enlisted  men 
of  the  army  or  navy  of  the  United  States  or  those  within  the  draft 
age.  We  think  this  question  was  disposed  of  adversely  to  the  conten- 
tion of  defendant's  counsel  by  this  court  in  the  case  of  H.  E.  Kirch- 
ner  v.  United  States,  255  Fed.  301,  166  C.  C.  A.  471.  The  court  in 
that  case,  in  passing  upon  this  question,  among  other  things,  said : 

''The  remaining  objections  to  the  indictment  are  founded  on  the  Uieory  that 
the  false  statement  must  be  made  to,  or  at  least  within  the  hearing  of,  per- 
sons who  are,  or  who  are  liable  to  become,  members  of  the  miUtary  or  naval 
forces.  We  find  no  warrant  for  this  contention  in  the  statute.  The  success 
of  the  military  and  naval  forces  is  aided  or  hampered  in  large  measure  by 
the  spirits  of  the  dvilian  population.  Shipbuilders,  munition  makers,  coal 
miners,  lumber  producers,  buyers  and  sellers  of  Liberty  Bonds  and  War  Sav- 
ing Stamps,  women  and  girls  making  Red  Gross  supplies,  merely  begin  the 
list  of  civilians  whose  patriotic  ardor  is  almost  as  essential  to  the  success 
of  our  military  and  naval  forces  as  is  the  spirit  of  the  men  composing  these 
forces.  Excepting  only  those  who  are  too  unintelligent  to  understand,  there 
is  no  class  of  our  population  on  whom  some  false  statements  may  not  hare 
a  pernicious  effect  in  the  direction  of  restraining  patriotic  endeavor.     In. 
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drawing  the  indictment  it  was  vnnecessary  for  the  pleader  to  negative  the 
fact  that  the  statements  alleged  against  the  defendant  were  made  only  in 
tbe  hearing  of  those  too  unintelligent  to  understand  them.  The  return  of 
the  indictment  necessarily  imported  that  the  defendant's  statements  were 
made  to  some  person  who  understood  them,  and  repeated  them  before  the 
grand  jury.  It  follows  that,  unless  the  false  statement  be  made  only  to  chil- 
dren of  very  tender  years  or  to  imbeciles,  the  intent  to  interfere  with  the  op- 
eration or  success  of  the  military  or  naval  forces  may  exist 

"The  crime  denounced  is  not  that  of  interfering  with  the  success  of  our 
forces.  If  the  false  statement  is  willfully  made  with  the  intent  denounced, 
the  offense  is  complete;  and  if  the  effect  of  the  statement  may  reasonably 
be  to  (diill  the  ardor  or  restrain  the  efforts  of  any  of  those  who  hear  the  state- 
ment, the  prescribed  Intent  may  exist  The  statute  does  not  discriminate  be- 
tween an  intuit  to  directly  Interfere  •  •  •  with  the  operation  or  success 
of  the  military  forces.  And  h^ice  we  have  no  reason  for  making  such  distinc- 
tion." 

In  support  of  its  contention  the  court  cited  a  number  of  other  de- 
cisions reported  in  the  bulletins  entitled  "Interpretation  of  War  Stat- 
utes." 

The  fifth  assignment  is  to  the  effect : 

[2]  (a)  That  there  was  no  proof  of  any  false  statement  in  the  al- 
leged newspaper  article  set  out  in  the  sixth  count,  or 

(b)  That  any  word  or  utterance  of  defendant  was  made  with  in- 
tent to  create  mutiny,  disloyalty,  or  insubordination  in  the  military  or 
naval  forces  of  the  United  States,  and  it  is  urged  that  the  court  below 
erred  in  not  directing  a  verdict  in  favor  of  the  defendant. 

On  these  grounds  the  court  below  in  refusing  the  motion  for  a  new 
trial  said : 

"I  could  not  resist  the  condusicm,  however,  that  it  was  fair  to  submit  it  to 
the  jury,  that  I  was  obliged  to  submit  it  to  the  Jury,  whether  when  the  de- 
fendant said:  'When  the  flag  of  my  country  is  never  sacred  except  when 
used  as  the  red  flag  in  the  bull-pen  to  tease  the  beast  to  fight,'  that  that  meant 
certainly  by  the  strongest  insinuation  and  inference,  that  that  meant  that 
the  flag  of  his  country  had  been  used  to  tease  the  people  into  patriotism  and 
into  the  spirit  of  fighting,  that  it  had  been  falsely  presented  to  them,  that 
the  issue  had  been  so  fklsely  represented  that  the  fiag  was  used  to  tease  them 
into  the  fighting  spirit  That  was  a  legitimate  inference  the  jury  might  draw, 
and  I  could  not  see  my  way  dear  to  withdraw  that  from  the  Jury." 

As  to  this  assignment  we  are  of  opinion  that  it  was  a  question  for 
the  jury  to  decide  as  to  whether  the  following  statement  was  true. 

•It  was  wrong  for  this  country  to  be  drawn  into  the  war,  and  that  Wood- 
row  Wilson  was  the  man  that  did  it;  that  it  was  a  money-making  propagan- 
da, and  the  steel  men,  and  the  big  men,  and  the  big  office  holders  were  the 
ones  that  were  getting  the  benefit  of  it,  and  that  he  bet  Woodrow  Wilson  was 
getting  his  drag,  and  that  he  should  be  assassinated ;  that  it  was  wrong  for 
one  man  to  say  what  the  whole  country  should  do." 

This  was  an  unwarranted  and  reckless  statement,  and  one  that  should 
never  be  indulged  in  by  a  citizen  of  this  government. 

The  jury  having  passed  upon  this  question,  we  are  not  inclined  to 
interfere  with  the  verdict. 

By  the  sixth  assignment  is  insisted  that  the  evidence  did  not  warrant 
a  verdict  of  "Guilty."  This  was  also  a  question  of  fact  as  to  the  in- 
tent of  the  defendant  at  the  time  he  made  the  remark,  concerning 
which  witnesses  testified.    The  court's  charge  bearing  on  this  point  was 
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fair  and  impartial,  leaving,  as  it  did,  the  question  of  tntttt  to  be  de- 
termined by  the  jury.  The  jury  having  fotmd  the  facts  in  pursuance 
of  the  instructions  given  we  think  the  assignment  is  without  merit. 

The  seventh  assignment  relates  to  the  refusal  of  the  court  below  to 
grant  a  new  trial  on  the  ground  that  the  jury  was  unduly  influenced 
in  that  one  juror  was  biased  and  ino^Kible  of  rendering  a  true  verdict. 

The  learned  judge,  who  heard  this  case,  in  referring  to  this  phase  of 
the  question,  said : 

"All  tbat  I  think  that  the  remark  In  question  meant  was  tliat  tliis  was  a 
case  in  which  soldiers  were  particularly  interested.  They  were  particolarlj 
interested  in  finding  a  troe  Terdict,  that  those  who  had  done  anything  to  in- 
terfere with  the  military  operations  of  the  government  should  be  pnnisihed 
for  it  It  did  not  imply  that  those  soldiers  were  interested  in  having  a  £alse 
or  prejudiced  verdict.  It  would  have  been  better  perhaps  for  him  not  to  have 
said  anything  about  it,  and  as  it  turned  out  it  would  have  been  better  for 
Mr.  Thurmond  had  he  not  made  any  interrogation.  I  cannot  think  there  was 
any  impropriety  in  the  course  he  pursued.  If  the  juror  liad  been  accused  of 
ansrthing  that  was  improper  I  should  have  had  him  summoned  here,  but  I  do 
not  think  there  was  anything  improper  in  liis  omduct*' 

We  think  that  the  above-statement  of  the  court  is  a  full  and  complete 
answer  to  the  contention  of  the  defendant  as  respects  this  point. 

[3]  The  eighth,  ninth,  and  eleventh  assignments  of  error  are  based 
on  the  ground  that  the  Espionage  Act  as  interpreted  by  the  court  be- 
low is  unconstitutional.  This  question  was  decided  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Schenck  v.  United  States,  249 
U.  S.  47,  39  Sup.  Ct.  247,  63  L.  Ed.  470  (decided  March  3,  1919, 
and  reported  in  the  Advance  Sheets).  In  that  case  the  court  held  that 
the  law  was  constitutional.  Justice  Holmes  in  speaking  for  the  court, 
among  other  things,  said : 

"But  it  is  said,  suiq;)ose  that  that  was  the  tendency  of  tills  circular,  it  is 
protected  by  the  First  Amendment  to  the  Constitution.  Two  of  the  strongest 
expressions  are  said  to  be  quoted  respectively  from  well-known  public  men. 
It  well  may  be  that  the  prohibition  of  laws  abridging  the  freedom  of  ^)eech 
is  not  confined  to  previous  restraints,  although  to  prevent  them  may  have 
been  the  main  purpose,  as  intimated  in  Patterson  v.  Colorado,  205  U.  S.  454, 
462,  27  Sup.  Ct  556,  51  L.  Ed.  879,  10  Ann.  Cas.  689.  We  admit  that  in  many 
places  and  in  ordinary  times  the  defendants  in  saying  all  that  was  said  in 
the  circular  would  have  been  within  their  constitutional  rights.  3ut  the 
character  of  every  act  depends  upon  the  circumstances  in  which  it  is  done 
Aikens  v.  Wisconsin,  195  U.  S.  194,  205,  206,  25  Sup.  Ct  3,  49  L.  Ed.  154.  The 
most  stringent  protection  of  free  speech  would  not  protect  a  man  in  falsely 
shouting  fire  in  a  theater  and  causing  a  panic  It  does  not  even  protect  a 
man  from  an  injunction  against  uttering  words  that  may  have  all  the  effect 
of  force.  Gompers  v.  Buck  Stove  &  Range  Co..  221  U.  S.  418,  439,  31  Sup, 
Ct.  492,  55  L.  Ed.  797,  34  D.  R.  A.  (N.  S.)  874.  The  question  in  every  case  is 
whether  the  words  used  are  used  in  such  circumstances  as  are  of  such  a  na- 
ture as  to  create  a  clear  and  present  danger  that  they  will  bring  about  the 
substantive  evils  that  Congress  has  a  right  to  prevent  It  is  a  question  of 
proximity  and  degree.  When  a  nation  is  at  war  many  things  that  might  be 
said  in  time  of  peace  are  such  a  hindrance  to  its  effort  that  their  utterance 
will  not  be  endured  so  long  as  men  fight,  and  that  no  court  could  regard 
them  as  protected  by  any  constitutional  right  It  seems  to  be  admitted  that 
if  an  actual  obstruction  of  the  recruiting  service  were  proved,  liability  for 
words  that  produced  that  effect  might  be  enforced.  The  statute  of  1917  in 
section  4  ♦  ♦  •  punishes  conspiracies  to  obstruct  as  well  as  actual  ob- 
struction.   If  ihe  act  (speaking  or  circulating  a  paper),  its  tendency  and  the 
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intent  with  which  it  is  done  are  the  same,  we  perceive  no  ground  for  saying 
that  success  alone  warrants  making  the  act  a  crime.  Goldman  v.  United 
States,  245  U.  S.  474,  477,  38  Sup.  Ct.  166,  62  U  Ed.  410.  Indeed  that  case 
might  be  said  to  dispose  of  the  present  contention  if  the  precedent  covers  all 
media  concludeudi.  But  as  the  right  to  free  speech  was  not  referred  to  spe- 
cially, we  have  thought  fit  to  add  a  few  words." 

This  point  was  also  decided  March  10,  1919,  in  Jacob  Frohwerk  v. 
United  States,  249  U.  S.  204,  39  Sup.  Ct.  240,  63  L.  Ed.  561,  Ad- 
vance Sheets.    Mr.  Justice  Holmes,  in  speaking  for  the  court,  said: 

"With  regard  to  that  argument  we  think  it  necessary  to  add  what  has  been 
said  in  Schenck  v.  United  States,  only  that  the  First  Amendment,  whUe  pro- 
hibiting legislation  against  free  speech  as  such,  cannot  have  been,  and  ob- 
viously was  not,  intended  to  give  Immunity  for  every  possible  use  of  language. 
Robertson  v.  Baldwin,  165  U.  S.  275,  281,  17  Sup.  Ct.  326,  41  L.  Ed.  715.  We 
vulture  to  believe  that  neither  Hamilton  nor  Madison,  nor  any  other  compe- 
tent person  then  or  later,  ever  supposed  that  to  make  criminal  the  counsel- 
ing of  a  murder  within  the  jurisdiction  of  Ck)ngres8  would  be  an  unconstitu- 
tional Interference  with  free  speech.** 

The  tenth  assignment  of  error  is  to  the  effect  that  the  jury  was  in- 
consistent in  finding  the  defendant  not  guilty  as  charged  in  the  third 
and  seventh  counts,  and  at  the  same  time  finding  him  guilty  in  the  first 
and  sixth  counts.  This  question  was  not  presented  to  the  court  below. 
Indeed,  it  appears  to  be  an  afterthought  of  counsel.  These  crimes  are 
separate  and  distinct,  and  the  findings  of  the  jury  as  to  one  cannot  be 
said  to  be  inconsistent  with  its  findings  as  to  the  others. 

A  careful  examination  of  the  record  shows  that  the  jury  was  amply 
warranted  in  finding  as  it  did.  The  charge  of  the  learned  judge  who 
heard  the  case  was  fair  and  impartial.  Therefore  we  are  impelled  to 
the  conclusion  that  there  is  no  error  as  respects  the  rulings  of  the 
court  below. 

[4]  In  conclusion,  there  is  one  matter  not  mentioned  in  the  assign- 
ments of  error,  to  which  we  will  refer  briefly.  It  appears  that  the 
defendant  was  sentenced  to  the  penitentiary  for  a  term  of  six  months. 
We  think  this  was  unauthorized.  This  question  was  passed  upon  in  the 
case  of  In  re  Bonner,  Petitioner,  151  U.  S.  242,  14  Sup.  Ct.  323,  38  L. 
Ed.  149.    The  court  in  discussing  this  phase  of  the  question,  said : 

"Section  53^6  of  the  Revised  Statutes  of  the  United  States  [Comp.  St.  | 
10460],  under  which  the  defendant  was  indicted  and  convicted,  prescribes  as  a 
punishment  for  the  offenses  designated  fine  or  imprisonment — ^the  fine  not 
to  exceed  $1,000  and  the  imprisonment  not  more  than  one  yein*,  or  by  both  such 
fine  and  imprisonment.  Such  imprisonment  cannot  be  enforced  in  a  state  pen- 
itentiary. Its  limitation,  being  to  one  year,  must  be  enforced  elsewhere.  Sec- 
tion 5541  of  the  Revised  Statutes  [section  10527]  provides  that:  *In  every  case 
where  any  person  convicted  of  any  offense  against  the  United  States  is  sen- 
tenced to  Imprisonment  for-  a  period  longer  than  one  year,  the  court  by  which 
the  sentence  is  passed  may  order  the  same  to  be  executed  In  any  state  jail  or 
penitentiary  within  the  district  or  state  where  such  court  is  held,  the  use  of 
which  jail  or  penitentiary  is  allowed  by  the  Legislature  of  the  state  for  that 
purpose.*  And  section  5542  [section  10528]  provides  for  a  similar  imprison- 
ment in  a  state  jail  or  penitentiary  where  the  person  has  been  convicted  of 
any  offense  against  the  United  States  and  sentenced  to  imprisonment  and 
confinement  at  hard  labor.  It  follows  that  the  court  had  no  jurisdiction  to 
order  an  imprisonment,  when  the  place  is  not  specified  in  the  law,  to  be  ex- 
ecuted in  a  penitentiary  when  the  imprisonment  is  not  ordered  for  a  period 
longer  than  one  year  or  at  liard  labor.  The  statute  is  equivalent  io  a  direct 
denial  of  any  authority  on  the  part  of  the  court  to  direct  that  imprisonment 
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be  executed  in  a  penlt^tlary  in  any  cases  other  tlian  those  specified.  What- 
ever discretion,  therefore,  the  court  may  possess,  in  prescribing  the  extent  of 
imprisonment  as  a  punishment  for  the  offense  committed,  it  cannot.  In 
specifying  the  place  of  imprisonment,  name  one  of  these  instituti<His.  This 
has  been  expressly  adjudged  in  Re  Mills,  185  U.  S.  263,  270  [10  Sup.  Ct.  762, 
34  L.  Ed.  107],  which,  in  one  part  of  it,  presents  features  in  all  respects  simi- 
lar to  those  of  the  present  case." 

[5]  In  the  case  of  Mitchell  v.  United  States,  196  Fed.  874,  116  C. 
C.  A.  436,  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  in 
referring  to  the  question  as  to  whether  one  under  circumstances  like 
the  case  at  bar  is  entitled  to  a  final  discharge,  said : 

''But  the  error  in  the  Judgment  does  not  ^ititle  the  plaintiff  in  error  to  his 
discharge,  as  it  might  it  the  question  were  presented  on  a  writ  of  habeas 
corpus.  The  case  having  come  to  this  court  on  writ  of  error,  this  court,  while 
reversing  the  Judgment  of  the  court  below,  may  remand  the  cause  to  that 
court,  with  directions  to  enter  the  appropriate  Judgment  Murphy  y.  Massa- 
chusetts, 177  U.  S.  155,  20  Sup.  Gt  639,  44  L.  Ed.  711;  Haynes  v.  United 
States,  101  Fed.  817,  42  C.  O.  A.  34 ;  Whitw(N:th  y.  United  States,  U4  Fed.  302, 
52  0.  O.  A.  214." 

As  we  have  stated,  the  other  assi|;nments  of  error  as  to  the  rulings 
of  the  court  below  are  without  merit.  However,  from  what  we  have 
stated  as  to  this  point,  it  necessarily  follows  that  the  judgment  of  the 
court  below  should  be  reversed  and  the  cause  remanded,  with  directions 
to  enter  such  judgment  on  the  verdict  of  the  jury  as  the  justice  of  the 
case  requires  and  the  acts  of  Congress  authorize. 


(258  Fed.  872) 

UNITED  STATES  y.  SAFE  INVESTMENT  GOLD  MINING  CO.  et  «L 

(Circuit  Court  of  Appeals,  Eighth  drcoit    May  19,  1910.) 

No.  6010. 

1.  PuBUO  Lands  ^=3>120 — Surr  fob  Cancbliation  of  Patent— Fraud. 

While  the  United  States  has  the  same  r^nedy  in  equity  for  cancella- 
tion of  a  patent  for  fraud  that  an  indlTidual  would  haye  in  case  of  his 
own  deed,  it  has  the  burden  of  proof,  and  is  subject  to  the  same  role  that 
the  eyidence  must  be  clear  and  conyindng. 

2.  Mines  and  Minerals  ^s»45 — Cancellation  of  Patbnt-4*boof  of  Tbaxtd. 

Evidence  in  a  suit  for  cancellation  of  a  mineral  patent  for  fraud  h^d 
Insuflacient  to  overcome  the  presumption  in  fttvor  of  the  validity  of  the 
patent,  or  to  show  that  representations  made  in  the  appUcation  for  pat- 
ent were  willfully  and  knowingly  false,  or  that  they  were  rcdled  on  by 
the  government  officers. 
8.  Mines  and  Minerals  ^=»17(1) — ^Mining  Claims. 

The  words  ''discovery  of  the  vein  or  lode^"  as  used  in  Rev.  St.  |  2S20 
(Comp.  St  {  4615),  in  prescribing  the  prerequisites  of  a  valid  mineral  lo- 
cation, owing  to  the  varying  conditions  to  which  the  ezpressioin  must 
be  applied,  has  no  rigidly  fixed  meaning. 
4.  Public  Lands  «=»120— Suit  fob  Cangbllation  of  PATSNT^IssuKa 

Where  a  suit  by  the  government  for  cancellation  of  a  patent  is  based 
upon  fraud,  plaintilf  will  be  confined  as  a  general  rule  strictly  to  ttiat 
issue. 
Carland,  Circuit  Judge,  dissenting. 

^ssFor  other  cases  see  same  topic  ft  KBTT-NUMBER  In  all  Key-Numbered  Dlgeets  ft  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  South  Dakota ;  James  D.  Elliott,  Judge. 

Suit  hy  the  United  States  against  the  Safe  Investment  Gold  Mining 
Company  and  Frank  Steiskal,  trustee.  Decree  for  defendants,  and 
complainant  appeals.    Affirmed. 

George  E.  Trowbridge,  Asst.  Sol.,  Department  of  Agriculture,  of 
Denver,  Colo.,  and  E.  W.  Fiske.  Asst.  U.  S.  Atty.,  of  Sioux  Falls,  S.  D., 
for  the  United  States. 

J.  M.  Hodgson,  of  Casper,  Wyo.,  for  appellees. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  BOOTH, 
District  Judge. 

BOOTH,  District  Judge.  This  is  a  suit  to  cancel,  for  fraud,  a  pat- 
ent issued  by  the  United  States  August  20,  1908,  covering  61  lode- 
mining  claims,  containing  about  1,118  acres,  embraced  in  mineral  sur- 
vey No.  1894,  situated  in  Lawrence  county,  S.  D.  The  fraud  alleged 
is  false  representations  knowingly  made  to  the  officers  of  the  United 
States  General  Land  Office  at  the  time  of  the  application  for  the  pat- 
ent. Voluminous  testimony  was  taken  before  a  special  examiner  ap- 
pointed by  the  court.  Upon  the  trial  the  bill  was  dismissed  upon  the 
merits  for  want  of  equity. 

The  evidence  discloses  that  the  Safe  Investment  Gold  Mining  Com- 
pany, hereinafter  called  the  Mining  Company,  was  a  corporation  or- 
ganized under  the  laws  of  South  Dakota.  It  became  the  owner  of 
the  Pyrites  lode-mining  claim,  mineral  survey  No.  591,  in  the  county 
of  Lawrence,  S.  D.  Adjoining  this  Pyrites  lode  lies  the  land  making 
up  mineral  survey  No.  1894,  involved  in  this  suit.  Of  the  claims  going 
to  make  up  this  survey,  8  were  located  by  Ole  Christopher,  13  by  I. 
A.  Webb,  4  by  C.  M.  Woodhridge,  6  by  John  Peterson  and  A.  A. 
Moodie,  20  by  J.  F.  Sawyer  and  S.  Cresswell,  and  10  by  the  Mining 
Company  itself.  Apart  from  the  claims  located  by  the  company,  all 
but  6  of  the  others  had  been  located  prior  to  the  organization  of  the 
company.  Webb  and  Woodbridge  were  connected  with  the  company 
from  its  oi^nization ;  the  other  locators  had  no  connection  therewith. 

Having  acquired  ownership  of  the  claims,  and  having  caused  an 
official  survey  to  be  made  of  the  property,  and  the  same  having  been 
designated  hy  the  Surveyor  General  of  South  Dakota  as  mineral  sur- 
vey 1894,  the  company,  on  November  23,  1905,  authorized  Webb,  one 
of  its  directors,  as  attorney  in  fact,  to  make  application  for  a  patem, 
and  to  take  the  necessary  steps  in  connection  therewith.  The  appli- 
cation for  patent  was  filed  June  29,  1906.  The  land  being  within  the 
limits  of  the  Black  Hills  National  Forest,  the  Forest  Supervisor  or- 
dered an  examination  and  report.  This  report  was  made  July  27,  1906, 
and  approved  August  2,  1906.  On  September  4,  1906,  a  protest  against 
the  application  for  the  patent  was  filed  by  the  Forest  Supervisor,  but 
was  withdrawn  September  26th.  On  November  30,  1907,  the  re- 
ceiver's final  receipt  was  issued.    August  20,  1908,  the  patent  issued. 

April  28,  1911,  the  bill  of  complaint  was  filed  herein.  The  bill  al- 
leged a  Conspiracy  on  the  part  of  the  officers  of  the  Mining  Company 
ie9C.C.A.— 38 
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to  defraud  the  United  States.  The  evidence  in  the  record  a*  to  a 
conspiracy  is  not,  in  our  judgment,  sufficient  to  justify  a  discussion 
as  to  this  element  of  the  case.  The  fraud  claimed  is  alleged  to  have 
been  committed  by  the  officers  of  the  defendant  Mining  Company.  It 
centers  around  I.  A.  Webb,  one  of  the  directors.  No  fraud  is  alleged 
on  the  part  of  the  officers  or  employes  of  the  government.  The  alleged 
fraud  consists  of  false  representations  claimed  to  have  been  knowingly 
made  in  connection  with  the  application  for  the  patent,  and  relates 
specifically  to  two  matters — ^the  discovery,  required  by  section  2320, 
R.  S.  (Comp.  St.  §  4615),  and  the  amount  expended  for  labor  or  im- 
provements required  by  section  2325,  R.  S.  (Comp.  St.  §  4622),  and 
amendments  thereto. 

[1]  The  rules  of  law  applicable  to  such  cases  are  well  settled. 

**The  United  States  has  the  same  remedy  in  a  court  of  equity  to  set  aside 
or  annul  a  patent  for  land,  on  the  ground  of  fraud  in  procuring  Its  issue, 
which  an  individual  would  have  in  regard  to  his  own  deed  procured  under 
similar  circumstances."  United  States  v.  Minor,  114  U.  S.  233,  5  Sup.  Ct 
836,  29  L.  Ed.  110;  McCaskiU  Co.  v.  U.  S.,  216  U.  S.  604,  30  Sup.  Ct  386.  64 
L.  Ed.  590;   Milner  y.  United  States,  228  Fed.  431,  143  C.  C.  A.  13. 

But  the  burden  of  proof  rests  upon  the  government,  even  though 
the  establishment  of  a  negative  be  required;  and  the  evidence  must 
be  clear  and  convincing.  In  the  case  of  United  States  v.  Stinson,  197 
U.  S.  200,  25  Sup.  Ct.  426,  49  TL.  Ed.  724,  the  court  said: 

"While  the  government,  like  an  individual,  may  maintain  any  appropriate 
action  to  set  aside  its  grants  and  recover  property  of  which  It  has  been  de- 
frauded, and  while  laches  or  limitation  do  not  of  themselves  constitute  a  dis- 
tinct defense  as  against  it,  yet  certain  propositions  in  respect  to  such  an  ac- 
tion have  been  fully  established: 

"First.  The  respect  due  to  a  patent,  the  presumption  that  all  the  preceding 
steps  required  by  law  have  been  observed  before  its  issue,  the  immense  im- 
portance and  necessity  of  the  stability  of  titles  depending  upon  these  official 
instruments,  demands  that  suits  to  set  aside  or  annul  them  should  be  sus- 
tained only  when  the  allegations  on  which  this  is  attempted  are  clearly  stat- 
ed and  fully  sustained  by  proof.  Maxwell  Land  Grant  Case,  121  U.  S.  325 
[7  Sup.  Ct.  1015,  30  U  Ed.  949];  Colorado  Coal  Co.  v.  U.  S.,  123  U.  S.  807 
[8  Sup.  Ct.  131,  31  U  Ed.  182] ;  U.  S.  v,  San  Jacinto  Tin  Co.,  125  U.  S.  273  [8 
Sup.  Ct.  850,  31  L.  Ed.  747];  U.  S.  v.  Des  Moines,  etc,  Co.,  142  U.  S.  610  [12 
Sup.  Ct.  308,  35  U  Ed.  1099] ;  U.  S.  v.  Budd,  144  U.  S.  154  [12  Sup.  Ct  575.  36 
L.  Ed.  3841;  U.  S.  v.  American  BeU  Tel.  Co.,  167  U.  S.  224  [17  Sup.  Ct.  809,  42 
L.  Ed.  144]. 

"Second.  The  government  is  subjected  to  the  same  rules  respecting  the  bur- 
den of  proof,  the  quantity  and  character  of  evidence,  the  presumptions  of 
law  and  fact,  that  attend  the  prosecution  of  a  like  action  by  an  individual. 
*It  should  be  well  understood  that  only  that  class  of  evidence  which  com- 
mands respect  and  that  amount  of  it  which  produces  conviction,  shall  make 
such  an  attempt  successful.*  Maxwell  Land  Grant  Case,  supra  [121  U.  S.) 
381  [7  Sup.  Ct  1015,  30  L.  Ed.  949] ;  United  States  v.  Iron  Silver  Mining  Co, 
128  U.  S.  673,  677  [9  Sup.  Ct  195,  32  L.  Ed.  571] ;  United  States  v.  Des  Moines, 
etc.,  Co.,  supra  [142  U.  S.]  541  [12  Sup.  Ct.  308,  35  K  Ed.  1099). 

"Third.  It  is  a  good  defense  to  an  action  to  set  aside  a  patent  that  the 
title  has  passed  to  a  bona  fide  purchaser,  for  value,  without  notice:  and, 
generally  speaking,  equity  will  not  simply  consider  the  question  whether  the 
title  has  been  fraudulently  obtained  from  the  government,  but  also  will  pro- 
tect the  rights  and  interests  of  innocent  parties.  U.  S.  v.  Burlington  &  Mis- 
souri River  R.  R.  Co.,  98  U.  S.  834,  342  [25  K  Ed.  198];  Colorado  Coal  Co.  v. 
U.  S.,  supra  [123  U.  S.]  313  [8  Sup.  Ct  131,  31  L.  Ed.  182].- 
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To  the  same  eflfect:  Diamond  Coal  Co.  v.  United  States,  233  U. 
S.  236,  34  Sup.  Ct.  507,  58  L.  Ed.  936;  Washington  Securities  Co.  v. 
United  States,  234  U.  S.  76,  34  Sup.  Ct.  725,  58  L.  Ed.  1220;  Burke 
V.  So.  Pac.  R.  R.,  234  U.  S.  669,  34  Sup.  Ct.  907,  58  L.  Ed.  1527; 
Wright-Blodgett  Co.  v.  United  States,  236  U.  S.  397,  35  Sup.  Ct. 
339,  59  L.  Ed.  637;  United  States  v.  Beaman,  242  Fed.  876,  155  C. 
C.  A.  464;  United  States  v.  Porter  Fuel  Co.,  247  Fed.  769,  159  C. 
C.  A.  627. 

[2]  The  statements  made  by  Webb  in  the  application  for  patent 
which  are  now  challenged  for  fraud  are  as  follows : 

"That  in  virtue  of  a  compliance  with  the  mining  rules,  regulations,  and 
customs,  by  the  said  Safe  Investment  Gold  Mining  Company,  applicant  for 
patent  herein,  has  become  the  owner  of,  and  is  in  the  actual,  quiet,  and  un- 
disturbed possession  of  the  Oregon  No.  26  and  other  lodes,  M.  S.  No.  1894,  as 
herein  described,  linear  feet  of  the  vein,  lode,  or  deposit,  bearing  gold,  to- 
gether with  surface  groimd  600  feet  in  width,  for  the  convenient  working 
thereof,  as  allowed  by  local  rules  and  customs  of  miners." 

And: 

"Deponent  further  states  that  the  fticts  relative  to  its  right  of  possession 
to  said  mining  claim,  vein,  lode,  or  deposit  and  surface  ground  so  surveyed 
and  platted  are  substantially  as  follows,  to  wit:  Discovery,  location,  and 
purchase,  which  more  fully  appear  by  reference  to  the  copy  of  the  original 
record  of  location  and  the  abstract  of  title  hereto  attached  and  made  a  part 
of  this  affidavit ;  the  value  of  the  labor  done  and  improvements  made  upon 
said  Oregon  et  al.  lodes,  M.  S.  No.  1894,  claim,  by  it  and  its  grantors,  being 
equal  to  the  sum  of  five  hundred  dollars  upon  and  for  the  benefit  of  each 
claim  embraced  in  this  survey;  and  said  improvements  consist  of  shafts, 
drifts,  tunnels,  and  crosscuts.*' 

It  is  contended  by  plaintiff  that,  inasmuch  as  the  land  in  question 
was  within  the  limits  of  a  national  forest,  patent  therefor  could  issue 
only  upon  proof  of  a  discovery  of  mineral  in  such  quantity  and  of  such 
value  as  to  show  the  land  to  be  more  valuable  on  account  thereof  than 
for  national  forest  purposes.  And  it  is  claimed  that  defendant  Mining 
Company  in  its  application  for  patent,  by  the  statements  above  set  out, 
falsely  and  fraudulently  represented  that  it  had  made  on  each  of  the 
claims  a  discovery  of  mineral  of  sufficient  value  to  show  that  the  lands 
were  more  valuable  for  mineral  than  for  national  forest  purposes. 

It  is  further  contended  by  plaintiflf  that  the  application  for  patent, 
by  the  statements  above  set  out,  falsely  and  fraudulently  represented 
that  a  well-defined  vein  or  lode  carrying  mineral  of  value  had  been 
discovered  on  the  claims  in  question,  whereas  in  truth  no  such  vein  or 
lode  had  been  discovered.    The  bill  of  complaint  alleges : 

"The  plaintifTs  said  officials  believed  and  relied  upon  said  false  and 
fraudulent  representations  and  were  deceived  thereby,  and  were  at  all  times 
prior  to  the  issuance  of  said  patent  in  ignorance  of  the  aforesaid  fraudulent 
character  of  said  mineral  entries,  application,  and  proofs,  and  of  the  charac- 
ter of  the  said  lands,  and  because  of  said  belief,  reliance,  deception,  and  ig- 
norance, and  not  otherwise,  caused  the  said  appUcation  to  be  allowed  and 
the  said  receiver's  receipt,  register's  certificate,  and  patent  to  be  issued  In 
the  manner  and  form  as  herein  aUeged." 

The  evidence  bearing  upon  Webb's  representation  as  to  discovery 
was  substantially  as  follows:    The  land  in  question  was  in  the  min- 
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eral  belt  of  the  Black  Hills,  and  was  not  dissimilar  in  character  to 
the  formation  at  the  Homestake  Mine.  The  general  mineral  character 
of  the  country  was  recognized.  Gold  had  been  found  on  the  ad- 
joining Pyrites  claim  in  considerable  quantities.  Twenty-five  of  the 
claims  included  in  mineral  survey  1894  had  been  located  in  the  period 
from  1898  to  1902,  and  had  been  acquired  by  the  Mining  Company 
between  October,  1904,  and  March,  1905.  The  location  certificates 
covering  these  claims  had  been  filed  as  required  by  the  statutes  of 
South  Dakota,  and  no  question  had  been  raised  as  to  the  validity  of  the 
locations.  Presumptions  were  in  their  favor.  Discovery  holes  were 
dug  upon  the  other  claims,  in  accordance  with  the  statutory  require- 
ments. Witnesses  for  the  plaintiflf  who  had  worked  in  digging  these 
holes  testified  that,  while  rock  in  place  was  found  upon  these  latter 
claims,  there  was  no  true  fissure  or  vein  carrying  minerals  of  value ; 
that  no  free  gold  was  obtained  by  panning;  that  assays  of  samples 
taken  from  the  discovery  holes  showed  traces  of  gold.  Webb,  who 
was  called  as  witness  for  plaintiflf,  testified  that  his  information,  from 
the  men  who  had  delved  into  the  ground  upon  these  claims,  was  that 
the  claims  contained  ore  bodies;  that  he  knew  they  contained  ore 
bodies ;  that  "there  were  veins  all  through  there."  Witnesses  for  the 
plaintiff,  who  later  examined  the  claims,  testified  that  they  found  no 
true  mineral-bearing  veins  or  lodes  which  would  pay  to  mine.  Wit- 
nesses for  the  defendant  testified  that  such  mineral-bearing  veins  and 
lodes  did  exist,  and  in  some  instances  contained  ore  of  commercial 
value ;  that  veins  could  be  traced  extending  from  the  Pyrites  lode  to 
the  Oregon  claims.  In  some  instances  free  gold  was  obtained  by 
panning  estimated  to  run  as  high  as  $3  per  ton.  Assays  made  at  the 
instance  of  the  plaintiff  showed  only  traces  of  gold  from  samples  taken 
from  the  various  claims ;  assays  made  at  the  instance  of  the  defendant 
showed  gold  in  quantities,  from  a  trace  to  $2.80  per  ton.  Practical 
miners  testified  on  behalf  of  the  defendant  that  they  found  upon  the 
claims  such  veins  as  would  justify  a  reasonably  prudent  miner  and 
prospector  in  expending  time  and  labor  and  money  in  their  develop- 
ment ;  and  mining  engineers  testified  on  behalf  of  the  defendant  that, 
from  an  examination  of  the  ground  by  them,  it  was  their  opinion  that 
a  reasonably  prudent  man  would  be  justified  in  expending  time,  mon- 
ey, and  labor  in  exploiting  and  developing  and  prospecting  the  prop=- 
erty.  Mining  engineers  testifying  for  the  plaintiff  reached  the  oppo- 
site conclusion. 

[3]  Much  argument  has  been  devoted  by  counsel  and  many  author- 
ities cited  with  a  view  to  determining  the  meaning  which  should  be 
given  to  the  words  "discovery  of  the  vein  or  lode"  as  used  in  section 
2320,  R.  S. ;  the  purpose  being  to  establish  the  test  by  which  to  deter- 
mine whether  Webb  was  guilty  of  knowingly  making  false  rejMTsenta- 
tions  when  he  based  his  application  for  patent  upon  "discovery."  We 
do  not  think  an  extended  discussion  of  the  authorities  cited  is  neces- 
sary. They  clearly  indicate  that  the  expression  "discovery  of  the  vein 
or  lode"  has  no  rigidly  fixed  meaning;  and  this,  of  necessity,  owing 
to  widely  varying  conditions  to  which  the  expression  must  be  applied. 

In  Erhardt  v.  Boaro,  113  U.  S.  527,  5  Sup.  Ct.  560,  28  L.  Ed  1113, 
the  court,  in  speaking  of  the  requisites  of  a  valid  location,  said : 
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"There  must  be  something  beyond  a  mere  guess  on  the  part  of  the  miner  to 
authorize  him  to  make  a  location  which  will  exclude  others  from  the  ground, 
such  as  the  discovery  of  the  presence  of  the  precious  metals  In  It,  or  In  such 
proximity  to  It  as  to  justify  a  reasonable  belief  In  their  existence." 

In  King  V.  Mining  Co.,  152  U.  S.  222,  227,  14  Sup.  Ct  510,  511 
(38  L.  Ed.  419),  the  court,  in  speaking  of  section  2320,  R.  S.,  said  it 
was — 

"in  effect,  a  declaration  that  locations  resting  simply  upon  a  conjectural  or 
Imaginary  existence  of  a  vein  or  lode  within  their  limits  shall  not  be  per- 
mitted. A  location  can  only  rest  upon  an  actual  discovery  of  the  vein  or 
lode." 

In  Chrisman  v.  Miller,  197  U.  S.  313,  25  Sup.  Ct  468,  49  L.  EA 
770,  the  court  said : 

"When  the  controversy  Is  between  two  mineral  claimants  the  rule  lespect- 
ing  the  sufficiency  of  a  discovery  of  mineral  is  more  liberal  than  when  it  is 
between  a  mineral  claimant  and  one  seeking  to  make  an  agricultural  entry, 
for  the  reason  that  where  land  Is  sought  to  be  taken  out  of  the  category  of 
agricultural  lands  the  evidence  of  its  mineral  character  should  be  reasonably 
clear,  while  In  respect  to  mineral  lands.  In  a  controversy  between  claimants, 
the  question  Is  simply  which  Is  entitled  to  priority.  •  •  •  But  even  In  such 
a  case  *  *  ?  there  must  be  such  a  discovery  of  minerals  as  gives  reason- 
able evidence  of  the  fact  either  that  there  Is  a  vein  or  lode  carrying  the  pre- 
cious mineral,  or  if  It  be  claimed  as  placer  ground  that  it  is  valuable  for 
such  mining." 

Lindley  on  Mines,  §  336,  cites  approvingly  the  definition  of  Judge 
Hawley  contained  in  Book  v.  Justice  Mining  Co.  (C.  C.)  58  Fed. 
106,  120: 

"When  the  locator  finds  rode  in  place,  containing  mineral,  he  has  made  a 
discovery,  within  the  meaning  of  the  statute,  whether  the  rock  or  earth  is 
rich  or  poor,  whether  it  assays  high  or  low.  It  Is  the  finding  of  the  mineral 
in  the  rock  in  place,  as  distinguished  from  fioat  rock,  that  constitutes  the 
discovery,  and  warrants  the  prospector  in  making  a  location  of  a  mining 
claim." 

It  is  unnecessary  to  decide  what  the  exact  necessary  requirements 
for  the  issuance  of  the  patent  would  have  been  as  to  discovery  of 
minerals,  if  a  contest  had  been  instituted.  The  questions  here  are 
whether  the  representations  actually  made  bv  the  defendant  were  will- 
fully and  knowingly  false,  and  whether  those  representations  were 
relied  upon  by  the  plaintiflf.  A  careful  consideration  of  the  whole  evi- 
dence leads  to  the  conclusion  that  plaintiff  has  failed  to  establish  the 
allegations  of  the  bill  in  respect  to  those  matters.  In  view  of  plain- 
tiff's contentions,  set  forth  above,  as  to  the  meaning  to  be  placed  upon 
the  statements  in  the  application,  it  was  incumbent  upon  plaintiff  to 
prove  that  the  statements  made  by  Webb  in  the  application  were 
capable  of  but  one  meaning,  viz.  the  meaning  now  placed  upon  them 
by  plaintiff,  or  at  least  that  this  meaning  was  in  fact  intended  by 
Webb,  and  that  the  statements  were  also  understood  with  the  same 
meaning  by  the  officials  of  the  General  Land  Office.  Conceding,  with- 
out deciding,  that  both  of  the  above-stated  requirements,  contended 
for  by  plaintiff,  as  to  mineral  value  of  the  land  were  necessary  pre- 
requisites to  the  issuance  of  a  patent,  and  that  such  requirements  had 
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not  been  met,  still  the  fraud  alleged  lacks  proof.  First,  there  is  no 
evidence  that  the  officials  of  the  Land  Office  believed  that  such  re- 
quirements were  necessary,  or  that  the  language  of  the  application  was 
intended  to  make  such  representations.  The  register  of  the  United 
States  Land  Office  where  the  application  for  patent  was  made,  who 
at  the  time  of  the  application  was  receiver  of  the  United  States  Land 
Office,  testifying  on  behalf  of  the  plaintiflf,  said: 

•*The  Land  Office  arrives  at  the  fact  that  the  land  Is  mineral  land  when 
the  application  is  made  from  the  mineral  survey  and  the  record  of  the  ap- 
plication for  patent.  The  Surveyor  General  of  South  Dakota  certified  it  was 
mineral  land  before  the  Land  Office  passed  upon  this  application  for  patent 
He  files  this  plat,  and  this  plat  is  filed  in  connection  with  this  application, 
certified  by  the  Surveyor  General  on  May  12,  1906." 

And  further  said: 

"I  would  say  it  is  my  opinion  frcnn  the  examination  made  of  these  papers 
for  application  for  patent  by  the  mineral  clerk,  by  Mr.  Bennett  as  register, 
and  myself,  that  all  the  requirements  of  the  United  States  statutes  had  been 
met  by  the  applicant  for  this  patent." 

Mr.  Bennett  was  not  called  as  a  witness. 

Secondly,  there  is  an  affirmative  showing  by  plaintiff  that  Webb, 
at  the  time  of  the  application  for  a  patent,  did  not  believe  that  the 
requirements  now  contended  for  by  plaintiff  existed  under  the  law 
and  practice.  If  Webb  did  not  believe  that  such  requirements  existed, 
then,  clearly,  plaintiff,  by  putting  such  a  construction  on  the  language 
of  the  application  as  would  make  Webb  represent  as  actually  exist- 
ing a  condition  of  affairs  which  he  did  not  believe  necessary  to  exist, 
and  then  by  showing  that  such  requirements  had  not  in  fact  been  ful- 
filled, has  not  furnished  the  required  clear  and  convincing  proof  of  the 
alleged  willful  fraud. 

As  to  the  alleged  fraud  touching  the  improvements,  the  evidence 
shows  that  the  expenditures  were  made  upon  the  Pyrites  lode  and 
mineral  survey  1894  in  accordance  with  the  group  theory;  if  this 
theory  was  applicable,  there  can  be  no  doubt  that  the  required  amoimt 
was  expended. 

Upon  the  question  whether  the  expenditures  for  improvements  upon 
the  Pyrites  lode  could  he  properly  said  to  be  for  the  benefit  of  mineral 
survey  1894,  the  evidence  is  conflicting;  but  the  presumptive  force 
of  the  certificate  of  the  Surveyor  General  of  South  Dakota  has  not 
been  destroyed,  and  this  certificate,  covering  the  matter  as  it  does, 
must  be  taken  as  conclusive.  United  States  v.  Iron  Silver  Mining  Co., 
128  U.  S.  673,  685,  9  Sup.  Ct.  195,  32  L.  Ed.  571 ;  United  States  v. 
King,  83  Fed.  188,  27  C.  C.  A.  509. 

It  is  the  claim  of  the  plaintiff  that  the  alleged  fraudulent  scheme 
was  devised  and  carried  out  with  a  view  to  securing  the  land  within 
mineral  survey  No.  1894  for  the  sake  of  getting  the  timber  thereon, 
which,  it  is  alleged,  was  worth,  standing  $27,000.  As  tending  to  es- 
tablish fraud,  plaintiff  calls  attention  to  testimony  that  the  presence 
of  timber  upon  the  land  had  been  remarked  upon  by  Webb  and  others 
connected  with  the  Mining  Company  prior  to  the  application  for  pat- 
ent, and  that  Webb  had  instructed  the  man  who  dug  the  discovery 
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holes  to  locate  all  the  ground  he  could  get  in  there,  and  also  put  in  the 
timber,  and  to  Webb's  testimony  that  one  purpose  of  locating  these 
claims  was  to  keep  others  from  getting  the  ground  next  to  the  Pyrites 
lode.  But  such  facts  do  not  of  themselves  establish  fraud.  As  was 
said  in  United  States  v.  Iron  Silver  Mining  Co.,  128  U.  S.  673,  684, 
9  Sup.  Ct.  195,  199  (32  L.  Ed.  571),  in  reference  to  similar  facts : 

"A  prudent  miner,  acting  wisely  In  taking  up  a  claim,  whether  for  a  placer 
mine  or  for  a  lode  or  yein,  would  not  overlook  such  circumstances,  and  they 
may  in  fact  control  his  action  in  making  the  location." 

Furthermore,  this  timber  was  largely  on  the  claims  which  had  been 
located  by  parties  not  connected  with  the  Mining  Company  and  which 
had  been  afterwards  purchased  by  it.  Still  further,  the  evidence  shows 
that  the  expenditure  of  more  than  the  amount  stated  as  the  value  of 
the  timber  had  been  made  upon  or  for  the  benefit  of  mineral  survey 
1894  prior  to  the  application  for  the  patent,  and  that  subsequent  to 
the  application  several  times  that  amount  was  spent  upon  the  Pyrites 
lode  and  mineral  survey  1894  as  a  group.  In  the  light  of  such  evi- 
dence, the  probability  of  the  existence  of  the  alleged  fraudulent  scheme 
for  the  purpose  of  obtaining  the  timber  is  reduced  to  a  minimum. 
Certainly  the  evidence  does  not  meet  the  required  standard. 

[4]  It  is  finally  claimed  by  the  plaintiff  that,  though  the  evidence 
fails  to  establish  fraud,  yet  it  establishes  a  mistake  on  the  part  of  the 
Interior  Department  in  issuing  the  patent,  and  that  for  this  reason  the 
patent  should  be  canceled.  It  is  sufficient  to  say,  as  to  this  contention, 
that  no  such  issue  is  presented  by  the  bill  of  complaint,  and  that,  when 
a  suit  of  this  character  is  based  upon  fraud,  the  plaintiff  will  be  con- 
fined, as  a  general  rule,  strictly  to  that  issue.  Eyre  v.  Potter,  15  How. 
42,  55,  141..  Ed.  592;  French  v.  Shoemaker,  14  Wall.  314,  335,  20 
U  Ed.  852;  Wall  v.  Parrot  Silver  &  Copper  Co.,  244  U.  S.  407,  37 
Sup.  Ct.  609,  61  L.  Ed.  1229;  Reed  v.  Munn,  148  Fed.  737,  80  C. 
C.  A.  215. 

As  these  conclusions  dispose  of  the  case,  it  is  not  thought  neces- 
sary to  determine  other  questions  arising  upon  the  record  and  dis- 
cussed by  counsel  in  their  briefs. 

Judgment  affirmed. 

CARLAND,  Circuit  Judge  (dissenting).  A  consideration  of  the  evi- 
dence in  this  case  has  satisfied  me  that  the  patent  for  M.  S.  1894  should 
be  canceled  as  against  the  Investment  Company  for  fraud.  The  de- 
fendant Steiskal,  who  was  the  trustee  for  the  bondholders  under  the 
mortgage  executed  by  the  Investment  Company,  now  holds  the  title 
to  the  land  in  controversy  as  trustee.  This  appears,  not  only  from  the 
evidence,  but  by  the  terms  of  the  deed  on  foreclosure.  The  complaint 
of  the  plaintiff  being  on  file  when  the  foreclosure  proceedings  were 
had,  no  additional  rights  accrued  to  the  bondholders  than  those  they 
possessed  under  the  mortgage.  The  trustee  as  such  cannot  be  an  in- 
nocent purchaser  of  the  land. 

It  appears  in  a  general  way  that  about  $75,000  in  bonds  were  issued 
by  tiie  Investment  Company  under  the  mortgage,  but  it  does  not  appear 
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by  whom  they  are  held,  or  the  circumstances  under  which  they  were 
acquired.  There  is  no  allegation  in  the  complaint  that  there  are  any 
innocent  bondholders;  the  allegation  in  this  behalf  being  confined 
to  the  trustee.  We  cannot,  for  want  of  allegation  and  proof,  deter- 
mine whether  there  are  any  innocent  bondholders.  The  decree  below 
should  be  reversed,  and  a  decree  entered  canceling  the  patent  to  M. 
S.  1894  as  against  the  Investment  Company,  but  preserving  the  title 
of  Steiskal  as  trustee  in  behalf  of  those  bondholders  who  shall  come 
in  and  by  proper  pleading  and  proof  show  themselves  to  be  innocent 
bondholders  for  value  under  the  mortgage.  If  n6  such  bondholders 
shall  come  in,  then  the  title  of  Steiskal  as  trustee  shall  be  also  can- 
celed. If  innocent  bondholders  do  come  in,  sufficient  land  should  be 
sold  to  satisfy  their  claims;  all  matters  necessary  to  carry  out  our 
judgment  being  left  to  the  trial  court. 


(258  Fed.  880) 

NATIONAL  BRAKE  &  ELECTRIC  CO.  v.  CHRISTENSEN  et  aL* 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    AprU  29,  1919.) 

No.  2163. 

1.  Equity  ^=»422 — Final  Decbex. 

A  decree  may  be  final  both  as  to  the  merits  and  to  the  time  relation ; 
but,  where  a  chancellor  denies  ft  petition  for  a  rehearing,  it  may  be  the 
final  judicial  action  in  the  case  despite  an  earlier  decree  on  the  merits 
which  otherwise  was  final,  the  final  order  bringing  forward  to  the  time 
thereof  the  original  decree  on  the  merits. 

2.  CouBTS  ^=»405(12) — Federal  Coubts — F^nal  Decree — "Final  Order.** 

The  federal  procedure  is  wholly  statutory,  and,  when  the  statute  limited 
appeals  to  final  decrees,  the  meaning  of  "final"  becomes  a  matter  of 
statutory  construction,  and  it  is  within  the  province  of  the  court  to  de- 
clare that  a  "final  order"  is  one  that  ends  the  litigation  in  the  trial 
court,  and  that  the  legislative  intent  was  against  piecemeal  appeals. 

[Ed.  Note. — For  other  definitions,  see  Woids  and  Phrases,  First  and 
Second  Series,  Final  Order.] 

3.  Patents  ^=»323,  327 — Conclusiveness — Finality  or  Decree. 

Where  an  alleged  infringer  was  permanently  enjoined  and  an  account- 
ing was  directed  before  a  master  in  chancery  for  past  infringement,  and 
on  appeal  decree  was  affirmed,  the  decree,  though  interlocutory  in  form, 
was  in  its  essence  a  final  decree,  so  that  after  affirmance  and  before  ac- 
counting was  had  the  infringer  cannot  by  petition  set  up  in  the  Circuit 
Court  of  Appeals  as  res  judicata  a  Judgment  of  another  (Circuit  CJourt  of 
Appeals  in  an  action  brought  by  the  same  complainants  in  another  circuit 
holding  the  patent  invalid. 

Application  for  Order  Directing  Dismissal  of  Bill  Brought  in  the 
District  Court  of  the  United  States  for  the  Eastern  District  of  Wis- 
consin. 

Application  by  the  National  Brake  &  Electric  Company  for  an  order 
directing  dismissal  of  a  bill  brought  in  the  United  States  District 
Court  by  Niels  A.  Christensen  and  another  against  petitioner  for  pat- 
ent infringement.    Application  denied. 

^r»For  other  cases  see  same  topic  St  KBT-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
•Prohibition  denied  260  U.  8.  — .  40  Sup.  Ct  64.  64  L.  Ed.  -— 
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John  S.  MUler,  Edward  O.  Brown,  and  Charles  A.  Brown,  all  of  Chicago,  111., 
and  Thomas  B.  Kerr,  of  New  York  City,  for  petitioner. 

Joseph  B.  Cotton,  of  New  York  City,  Louis  Quarles,  of  MUwaukee,  Wis., 
and  Wm.  R.  Rummler,  of  Chicago,  111.,  for  respondents. 

Before  BAKER,  MACK,  and  EVANS,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Respondents  sued  petitioner  in  the  Dis- 
trict Court  for  the  Eastern  District  of  Wisconsin  for  alleged  infringe- 
ment of  patent  No.  635,280,  issued  October  17,  1899,  to  N.  A.  Chris- 
tensen,  for  a  combined  pump  and  motor.  On  issues  joined  as  to  the 
ultimate  rights  of  the  parties,  the  District  Court  heard  and  considered 
all  the  evidence  each  side  had  to  offer  respecting  the  ownership,  va- 
lidity, and  infringement  of  the  patent,  and  thereupon  adjudged  and 
decreed  that  respondents  were  the  owners  of  a  valid  patent  which  was 
being  infringed  by  structures  made,  used,  and  sold  by  petitioner,  that 
petitioner  and  its  agents  be  enjoined  during  the  life  of  the  patent 
from  making,  using,  or  selling  any  combined  pump  and  motor  embody- 
ing the  Christensen  improvements,  and  that  an  accounting  before  a 
named  master  in  chancery  be  had  for  past  infringements.  On  appeal 
to  this  court  that  decree  was  affirmed  in  1915.  229  Fed.  564,  144 
C.  C.  A.  24.  Ever  since  our  mandate  was  issued,  the  cause  has  been 
pending  in  the  District  Court  in  Wisconsin  on  the  accounting. 

Sometime  after  the  decisions  in  this  circuit,  respondents  began  a 
suit  on  the  same  patent  against  the  Westinghouse  Traction  Brake 
Company  in  the  District  Court  for  the  Western  District  of  Pennsyl- 
vania. That  litigation  resulted  in  a  decree,  entered  in  1917,  pursuant 
to  the  mandate  of  the  Circuit  Court  of  Appeals  for  the  Thir^  Cir- 
cuit (243  Fed.  901,  156  C.  C.  A.  413),  holding  the  patent  invalid  and 
dismissing  the  bill  for  want  of  equity. 

Thereupon  petitioner  went  into  the  District  Court  in  Wisconsin, 
and,  on  representations  that  it  was  entitled  to  the  benefit  of  the  Penn- 
sylvania decree  as  a  privy,  asked  that  the  Wisconsin  decree  be  va- 
cated and  petitioner  be  granted  leave  to  amend  its  answer  on  the 
merits  by  setting  up  the  Pennsylvania  decree  as  res  ad  judicata.  That 
petition  was  denied. 

And  now  petitioner  comes  before  us  in  an  original  proceeding,  ask- 
ing that  we  recall  our  mandate,  vacate  our  decree,  find  that  the  Penn- 
sylvania decree  is  res  ad  judicata  in  this  case,  and  thereupon  direct 
the  vacation  of  the  Wisconsin  decree  and  the  dismissal  of  the  bill  on 
the  merits. 

On  the  records  of  the  two  cases,  which  are  submitted  as  constituting 
all  the  evidence  that  bears  on  this  motion,  respondents  dispute  peti- 
tioner's contentions  as  to  the  identity  of  subject-matter  and  parties 
in  the  two  decrees.  But  at  the  threshold  lies  the  question  of  the  nature 
and  effect  of  the  Wisconsin  decree,  affirmed  by  this  court,  and  we  have 
stated  the  case  only  in  that  aspect. 

[1]  A  decree  may  be  looked  at  from  the  point  of  view  of  time, 
and  also  from  that  of  essence.  The  former  discloses  procedural  law, 
mainly  statutory  appellate  procedure;  the  latter  concerns  the  right 
of  a  party  who,  for  instance,  on  issues  joined  respecting  title  to  prop- 
erty and  exclusive  possession  or  use,  has  submitted  all  his  proofs 
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and  arguments,  afterwards  to  require  the  court  to  ignore  its  deliberate 
decree  on  title  and  ri^t  of  possession  and  to  hear  again  the  evi- 
dence and  arguments  on  those  issues  because  a  supplemental  or  de- 
pendent issue  has  been  reserved  for  future  judicial  determination. 

If  a  decree  writes  "finis**  to  the  litigation,  it  certainly  merits  the 
term  "final"  in  time  relation.  But  even  in  the  time  relation  of  pro- 
cedure, the  last  judicial  action  is  not  always  the  matter  that  is  re- 
viewed on  appeal.  If  a  chancellor  entertains  a  petition  for  a  rehear- 
ing (motion  for  a  new  trial),  his  denial  of  the  petition  may  be  the  final 
judicial  action  in  the  case,  but  his  decree  on  the  merits  as  deduced 
from  the  evidence  and  the  law  is  the  matter  that  is  reviewed.  The 
effect  of  the  final  order  in  time  is  to  bring  forward  to  the  same  time 
the  order  on  the  merits.  Brockett  v.  Brockett,  2  How.  238,  11  L.  Ed. 
251 ;  Aspen  Mining  Co.  v.  Billings,  150  U.  S.  31,  14  Sup.  Ct.  4,  37 
L.  Ed.  986;  Kingman  v.  Western  Mfg.  Co.,  170  U.  S.  675,  18  Sup. 
Ct.  786,  42  L.  Ed.  1192;  Chicago  G.  W.  Rid.  Co.  v.  Basham  (March  3, 
1919),  249  U.  S.  164,  39  Sup.  Ct.  213,  63  L.  Ed.  534. 

[2]  Federal  appellate  procedure  is  wholly  statutory.  When  the 
statute  limited  appeals  to  "final"  decrees,  the  meaning  of  "final"  was 
a  matter  of  statutory  construction.  It  was  within  the  province  of 
the  court  to  declare  that  a  "final"  order  was  only  the  one  that  ends 
the  litigation  in  the  trial  court  and  that  the  legislative  intent  was 
against  "piecemeal"  appeals.  Barnard  v.  Gibson,  7  How.  650,  12 
L.  Ed.  857;  Craighead  v.  Wilson,  18  How.  199,  15  L.  Ed.  332;  Beebe 
V.  Russell,  19  How.  283,  15  L.  Ed.  668;  Humiston  v.  Stainthorp, 
2  Wall.  106,  17  L.  Ed.  905;  Green  v.  Fisk,  103  U.  S.  518,  26  L.  Ed. 
485;  Keystone  Co.  v.  Martin,  132  U.  S.  91,  10  Sup.  Ct  32,  33  L.  Ed. 
275;  McGourkey  v.  Toledo  Ry.  Co.,  146  U.  S.  536,  13  Sup.  Ct.  170, 
36  L.  Ed.  1079;  Ex  parte  National  Enameling  Co.,  201  U.  S.  156,  26 
Sup.  Ct.  404,  50  L.  Ed.  707;  Heike  v.  United  States,  217  U.  S.  423, 
30  Sup.  Ct.  539,  54  L.  Ed.  821 ;  Hamilton  Shoe  Co.  v.  Wolf  Broth- 
ers, 240  U.  S.  251,  36  Sup.  Ct.  269,  60  L.  Ed.  629.  In  many  of  these 
cases  the  point  was  stressed  that  the  intermediate  order  or  decree 
sought  to  be  presented  for  review,  regardless  of  its  essence,  was  not 
final  for  the  purposes  of  appeal  within  the  meaning  of  the  statute. 
In  the  Heike  Case  the  court  observed : 

"It  is  true  that  in  a  certain  sense  an  order  concerning  a  controlling  ques- 
tion of  law  made  in  a  case  is,  as  to  that  question,  finaL  Many  interlocu- 
tory ♦  •  •  orders  effectually  dispose  of  some  matters  in  controversy,  but 
that  is  not  the  test  of  finaUty  for  the  purposes  of  appeal  or  writ  of  error." 

If  an  order  that  is  interlocutory  in  time  eflfectually  disposes  of  cer- 
tain issues  under  the  law  and  the  evidence,  the  effect  of  the  last  order 
that  disposes  of  the  remaining  issues  is  the  same  as  the  eflfect  of  the 
order  denying  a  motion  for  a  rehearing — it  brings  forward  to  the 
latter  date  for  the  purposes  of  appeal  the  intermediate  order  on  the 
merits,  unless  there  is  a  special  statutory  provision  for  an  intermediate 
appeal  from  the  intermediate  order  in  question. 

[3]  Even  in  cases  of  procedural  law,  where  the  only  question  was 
when  the  time  for  taking  an  appeal  was  ripe,  the  manifest  inconven- 
iences and  hardships  from  long  postponement  of  a  review  of  a  decree, 
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intermediate  in  time,  but  based  on  a  full  submission  and  consideration 
of  the  law  and  the  evidence  respecting  the  foundational  issues  of  title 
and  use,  led  to  exceptions  in  the  application  of  the  time  rule.  In  For- 
gay  V.  Conrad,  6  How.  201,  12  L.  Ed.  404,  an  assignee  in  bankruptcy 
filed  a  bill  to  cancel  sundry  deeds  of  the  bankrupt,  to  establish  the  as- 
signee's title  and  right  of  possession,  and  to  obtain  an  accounting  of  the 
rents  and  profits  received  by  the  defendants.  On  a  full  hearing  of  the 
issues  of  title  and  right  of  possession,  and  of  the  fact  that  defendants 
had  been  in  unlawful  possession,  the  trial  court  decreed  that  the  com- 
plainant was  the  owner  and  was  entitled  at  once  to  exclude  the  defend- 
ants from  the  property,  that  the  defendants'  receipts  of  rents  and  profits 
were  unlawful,  that  the  amount  thereof  be  determined  in  an  accounting 
before  a  master,  and  that  so  much  of  the  bill  as  related  to  the  account- 
ing be  retained  for  further  decree.  Plainly  the  parties  were  kept  in 
court  for  determination  of  an  issue  within  the  pleadings.  Plainly  the 
decree  on  title  and  right  of  possession  was  not  the  "final"  decree  in 
time  relation.  Plainly,  in  its  essence,  that  decree  was  final  as  to  the 
issues  then  adjudged,  for  they  "could  not  have  been  afterwards  re- 
considered or  modified  except  upon  a  petition  for  a  rehearing" ;  and 
the  only  question  was  whether  an  appeal  should  then  be  allowed  or  only 
after  all  issues  had  been  finally  disposed  of  in  the  trial  court.  In  view 
of  the  fact  that  the  assignee  in  bankruptcy  might  distribute  the  pro- 
ceeds of  the  sale  of  the  property  among  the  creditors  before  the  ac- 
counting issue  for  rents  and  profits  was  finally  disposed  of,  the  appeal 
was  permitted  to  stand.  In  aid  of  the  "no  piecemeal  appeals"  rule,  Mr. 
Chief  Justice  Taney  condemned  the  splitting  of  cases  and  the  rendition 
of  two  or  more  final  decrees  on  the  merits  and  pointed  out  to  the  trial 
courts  that  after  a  full  hearing  of  the  foundational  rights  of  the  par- 
ties only  an  opinion  should  be  given  and  no  executable  orders  entered 
until  the  master's  account  of  profits  or  damages  was  in,  so  that  all  mat- 
ters in  dispute  might  be  embodied  in  "one  final  decree."  (But  the  rea- 
sons that  underlay  that  attitude  have  lost  their  importance  by  changes 
in  appellate  proceduure  introduced  in  the  act  creating  the  Circuit  Courts 
of  Appeals.)  Thomson  v.  Dean,  7  Wall.  342,  19  L.  Ed.  94,  was  a 
similar  case.  There  also  the  decree  on  review  finally  adjudged  title 
and  right  of  possession,  and  reserved  the  matter  of  accounting  for  a 
future  decree. 

While  Forgay  v.  Conrad  and  Thomson  v.  Dean  are  exceptional  cases 
in  the  application  of  the  Federal  appeals  statute  then  in  force,  they  are 
not  exceptional  when  substantive  law  is  the  test.  Indeed,  throughout 
the  world  of  English-derived  jurisprudence,  there  is  unanimity  that  a 
decree  which,  on  issues  joined,  and  on  submission  by  the  parties  and 
consideration  by  the  court  of  all  the  evidence  the  parties  can  or  choose 
to  adduce  and  all  the  law  the  parties  and  the  court  deem  applicable, 
adjudges  that  the  complainant  is  the  owner  and  entitled  to  the  exclu- 
sive possession  of  property  and  that  the  defendant  has  unlawfully  in- 
vaded the  complainant's  rights,  and  orders  the  defendant  to  surrender 
or  keep  away  from  the  property  forever,  is  a  final  decree  on  those  is- 
sues, even  though  the  issue  concerning  profits  or  damages  f  rcwn  the 
defendant's  trespasses  has  been  reserved  for  future  judicial  action. 
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Decrees  of  this  character  have  been  held  to  be  final  in  essence,  regard- 
less of  time  relation,  in  cases  of  partition,  partnership,  foreclosure,  re- 
demption, cancellation,  rescission,  injunction,  condemnation,  and  many 
others.^  English  courts  have  never  been  tied  by  a  statute  limiting  ap- 
peals to  those  that  write  "finis"  to  the  litigation.  In  an  English  chan- 
cery cause  there  may  be  successive  appeals.  Consequently  the  essen- 
tial nature  of  the  decree  or  order  has  furnished  the  test.*  And  in  its 
simplest  form  the  test  is  whether  the  parties  have  intended  to  submit 
and  have  submitted  an  issue  of  title  or  right  upon  all  their  admissible 
contentions  of  fact  and  law  and  the  court  has  intended  to  decide  and  has 
decided  that  issue  and  has  put  its  decision  into  an  immediately  execu- 
table decree  which  in  terms  puts  an  end  to  that  controversy,  with  no 
reservation  of  right  to  the  parties  or  to  the  court  for  further  or  renewed 

1  Partition  cases :  Allison  y.  Drake,  146  111.  500,  32  N.  E.  637 ;  Ames  t. 
Ames,  148  111.  321,  36  N.  E.  110;  Williams  v.  Wells,  62  Iowa,  740.  16  N.  W. 
513 ;  Damouth  v.  Klock,  28  Mich.  163 ;  McRoberts  v.  Lockwood,  49  Ohio  St 
374,  34  N.  E.  734 ;  Lochrane  v.  Loan  &  Security  Co.,  122  Ga.  433,  50  S.  E. 
372 ;  Cedar  Co.  v.  Peoples  Bank,  111  Fed.  446,  49  O.  C.  A.  422  (4th  C.  C.  A.) ; 
Richmond  v.  Richmond,  62  W.  Va.  206,  57  S.  E.  736. 

Partnership  Cases :  Decatur  Land  Cg.  v.  Cook  (Ala.)  27  South.  559 ;  Sammls 
V.  Poole,  89  111.  App.  118,  affirmed  in  188  lU.  396,  58  N.  E.  934;  Hastie  v. 
Aiken,  67  Ala.  313 ;  Hake  v.  Coach,  105  Mich.  425,  63  N.  W.  306. 

Foreclosure  and  redemption  cases :  Myers  v.  Manny,  63  III.  211 ;  Gentry  v. 
Lawley,  142  Ala.  333,  37  South.  829 ;  Marquam  v.  Ross,  47  Or.  374,  78  Pac 
698,  83  Pac.  ^2,  86  Pac.  1 ;  Mills  ▼.  Hoag,  7  Paige  (N.  Y.)  18,  31  Am.  Dec. 
271 ;   Zimmerman  y.  Pugh  (Ala.)  39  South.  989. 

Cancellation  or  reformation  of  deed  cases :  McMurray  v.  Day,  70  Iowa,  671, 
28  N.  W.  476;  Lohman  v.  Cox,  9  N.  M.  503,  56  Pac.  286;  Stahl  v.  Stahl,  220 
111.  188,  77  N.  E.  67;  Jones  v.  Wilson,  64  Ala.  50;  Johnson  t.  Northern  Trust 
Co.,  265  111.  263,  106  N.  E.  814. 

Perpetual  injunction  cases:  Merch  &  Manufrs  National  Bank  ▼.  Kent.  43 
Mich.  292,  5  N.  W.  627;  Sacramento  Irr.  Co.  v.  Lee,  15  N.  M.  567,  113  Pac. 
8:34 ;  Improvement  Co.  v.  Lund,  15  N.  M.  696,  113  Pac.  840;  Chicago  Life  Ins. 
Co.  V.  Auditor,  100  111.  478;   Earl  v.  Jacobs,  177  Mich.  163,  142  N.  W.  1079. 

Condemnation  cases:  Petition  of  Philadelphia,  M.  &  S.  St  Ry.  Co.,  208 
Pa.  354,  53  Atl.  191 ;  Tennessee  Cent.  Ry.  Co.  y.  Campbell,  109  Tenn.  640,  75 
S.  W.  1012. 

Miscellaneous  cases:  Walker  v.  Crawford,  70  Ala.  567;  People  v.  Bank,  133 
Cnl.  107,  65  Pac.  124 ;  Wynn  v.  Bank,  168  Ala.  469,  53  South.  228 ;  Robert  v. 
Rousseau,  28  R.  I.  335,  67  Atl.  330;  Klein  v.  Independent  Brewing  Ass'n,  231 
111.  594,  83  N.  E.  434;  Townsend  v.  Peters«i,  12  Colo.  491,  21  Pac,  619;  Fry 
V.  Rush,  63  Kan.  429,  65  Pac.  701 ;  Perrin  v.  Leper,  72  Mich.  454,  40  N.  W.  859 ; 
Ayer  v.  Termatt,  8  Minn.  96  (Gil.  71) ;  De  Grasse  v.  Gossard  Co^  236  lU.  73, 
86  N.  E.  176;  Arnold  v.  Sinclair,  11  Mont.  556.  29  Pac.  340,  28  Am.  St.  Rep. 
489;  Rawley  v.  Burris  (Tenn.  Ch.)  47  S.  W.  176;  France  v.  Bell,  52  Neb.  57. 
71  N.  W.  984 ;  Marean  v.  Stanley,  34  Colo.  91,  81  Pac.  759;  Neher  v.  Crawford, 
10  N.  M.  725,  65  Pac.  156;  Canal  Co.  v.  State  of  Louisiana,  233  U.  S.  362,  34 
Sup.  a.  627,  58  L.  Ed.  1001. 

2  British  and  colonial  cases :  In  re  Stockton  Iron  Famace  Co.,  10  L.  R.  Ch. 
D.  335;  Vidi  v.  Smith,  3  El.  &  Bl.  968;  Fenner  v.  Wilson,  62  L.  J.  Ch.  964; 
North  British  Bank  y.  Collins,  1  MacQueen  (Scotch  Appeal  Oases)  369;  Shaw 
V.  St.  Louis,  8  Supreme  Court  of  Canada,  385 ;  Baptist  v.  Baptist,  21  Supreme 
Court  of  Canada,  425 ;  Ahmed  Mnsaji  Saleji  v.  Hashim  Ebrahim  Sale]!,  Indian 
liaw  Reports,  29  Calcutta,  758 ;  Bhup  Indur  Bahadur  Singh  y.  Bajai  Bahadur 
Singh,  Indian  Law  Reports,  23  Allahabad,  156 ;  Boloram  Dey  y.  Bam  Ghnndra 
Dey,  Indian  Law  Reports,  23  C^cuUa,  279;  Carles  y.  Herts'  Trustee,  1904 
Transvaal  Supreme  Court,  584. 


Digitized  by  CjOOQ iC 


NATIONAL   BBAKB  A   ELEGTBIO  GO.  V.  CHRI8TENSEN  605 

presentation  and  consideration.  Such  a  decree,  after  the  term,  can  be 
opened  only  on  petition  for  rehearing,  bill  of  review,  or  appeal. 

From  the  point  of  view  of  time  any  order  is  interlocutory  that 
•'speaks  between"  the  beginning  and  the  end  of  the  litigation.  But 
from  the  point  of  view  of  essence  only  those  orders  are  interlocutory 
which  abstain  from  determining  the  merits  of  any  foundational  issue 
of  title  or  right  and  do  no  more  than  control  temporarily  the  posses- 
sion or  use  of  property  or  the  actions  of  the  parties  in  order  that  the 
decree  or  decrees  on  the  merits  when  rendered  may  be  effectively  exe- 
cuted. 

Injunction  cases  (and  there  can  be  in  reason  no  difference  between 
the  equitable  protection  of  patent  rights  and  other  rights)  furnish  a  par- 
ticularly clear  example  of  the  essential  distinction.  An  owner  of  prop- 
erty is  harassed  by  repeated  and  continuing  trespasses.  He  may  bring 
a  common-law  action  for  damages  on  account  of  the  trespasses.  But 
that  is  not  an  adequate  remedy  against  a  persistent  trespasser.  So  the 
owner  invokes  the  equitable  remedy  of  injunction  devised  by  the  old- 
time  chancellors.  In  his  bill  he  sets  forth  his  title  and  right  to  exclusive 
possession  and  the  defendant's  repeated  and  continuing  trespasses  as 
indicative  of  the  defendant's  intent  to  trespass  in  the  future,  and  there- 
upon prays,  always  for  a  permanent  injunction,  and  sometimes  for  a 
temporary.  If  on  affidavits  and  other  informal  and  inconclusive  evi- 
dence the  chancellor  orders  the  defendant  to  refrain  until  he  can  de- 
termine the  equities  on  a  full  and  formal  submission  and  deliberate 
consideration  of  all  the  evidence  and  law,  the  order  is  not  only  inter- 
locutory in  time  but  also  in  essence.  But  when  the  parties  have  sub- 
mitted everything  they  have  respecting  title  and  right  to  exclusive  pos- 
session and  the  defendant's  minatory  attitude,  and  thereupon  the  chan- 
cellor enters  a  permanent  injunction,  immediately  executable,  the  order 
IS  final  in  essence  on  the  issues  submitted  and  determined,  but  may  be 
either  final  or  interlocutory  in  time  relation.  It  is  final  in  time,  if  the 
owner  asks  no  damages  for  past  trespasses,  or,  having  asked  waives 
them.  In  McGourkey  v.  Toledo  &  Ohio  Ry.  Co.,  146  U.  S.  536,  546, 
13  Sup.  Ct.  170,  172  (36  L.  Ed.  1079),  it  was  said  that  a  decree  fixing 
the  rights  and  liabilities  of  the  parties  and  ordering  an  accounting  be- 
fore a  master  is  final  in  time  relation,  that  is,  for  the  purposes  of  ap- 
peal, "if  such  accounting  be  not  asked  for  in  the  bill."  It  is  interlocu- 
tory in  time  if  the  owner  sets  up  and  demands  his  damages  for  past' 
trespasses  and  the  chancellor  reserves  that  matter  for  future  judicial 
action.  But  how  comes  the  chancellor  to  act  at  all  upon  the  matter  of 
damages?  Injunction,  which  is  the  sole  basis  of  the  equitable  jurisdic- 
tion over  the  bill,  is  prospective — ^it  regulates  the  conduct  of  the  defend- 
ant for  the  future.  Damages  concern  only  the  past.  For  them  a  com- 
mon-law action  was  proper  and  adequate.  But  the  chancellor,  having 
rightly  taken  cognizance  of  an  equitable  subject-matter,  rightly  con- 
cludes, in  order  that  there -may  be  a  speedy  determination  of  both  the 
equitable  and  the  legal  causes  of  action  concerning  the  same  property, 
not  to  remit  the  parties  to  the  common  law  court,  but  to  entertain  the 
common-law  cause  of  action  as  an  appendage  of  the  equitable  cause. 
When  the  chancellor  has  found  the  complainant's  title  and  right  to  ex- 
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elusive  possession  and  from  evidence  of  the  defendant's  repeated  and 
continuing  trespasses  has  found  the  defendant's  threat  as  to  the  future, 
his  entry  of  a  permanent  injunction  exhausts  every  equitable  issue  in 
the  bill.  But  the  same  evidence  that  discloses  the  defendant's  threat  as 
to  the  future  usually  proves  the  existence  of  damages  for  past  trespass- 
es. All  that  remains  in  such  a  case  is  to  ascertain  one  element,  the 
amount,  in  order  to  make  the  common-law  cause  of  action  complete. 
And  it  is  more  convenient  that  this  should  be  done  in  the  court  that 
already  has  jurisdiction  of  the  parties  and  has  established  from  the  evi- 
dence the  foundation  of  the  common-law  cause  of,  action.  So  the  de- 
cree of  a  permanent  injunction,  determining  as  it  does  all  the  equities  of 
the  bill,  is  final  as  to  the  equities,  irrespective  of  whether  an  accounting 
of  damages  for  past  trespasses  is  or  is  not  reserved  for  future  action. 

With  respect  to  time  relation  the  distinction  between  a  temporary 
and  a  perpetual  injunction  may  be  ignored  without  injury  to  the 
parties.  If  a  decree  that  holds  or  creates  a  status  until  a  full  hearing 
can  be  had  is  challenged,  the  appeal  must  be  taken  within  thirty  days. 
Such  a  decree  is  interlocutory  both  in  time  and  in  essence.  If  a  decree 
dismisses  an  injunctional  bill  for  want  of  equity,  a  period  of  six  months 
is  allowed  for  appeal.  Such  a  decree  is  final  both  in  time  and  in  es- 
sence. If  a  decree  establishes  a  perpetual  injunction  and  orders  an  ac- 
counting, no  injury  is  done  if,  as  a  matter  of  procedural  law,  it  be  held 
that  an  appeal  must  be  taken  within  thirty  days.  Such  a  decree,  though 
final  in  essence,  is  interlocutory  in  time,  and  stressing  time  in  proce- 
dure, it  may  be  better  that  the  decree  be  classified  as  interlocutory  for 
the  purposes  of  appeal.  But  although  appeals  from  decrees  of  tempo- 
rary injunction  and  from  decrees  of  perpetual  injunction  with  account- 
ing reserved  are  thus  brought  within  the  same  section  of  the  appellate 
practice  statute,  no  bar  to  recognizing  the  difference  in  essence  between 
temporary  and  perpetual  injunctions  is  thereby  formed.  On  appeal 
from  a  decree  of  temporary  injunction,  the  only  question  is  whether  the 
trial  court  abused  its  discretion  in  holding  or  creating  a  status.  If  a 
decree  of  perpetual  injunction  with  accounting  reserved  must  be  held 
to  be  interlocutory  in  essence  because  it  is  held  to  be  interlocutory  in 
time,  then  the  only  question  on  appeal  would  be  the  chancellor's  abuse 
of  discretion.  This  very  contention  was  presented  in  Smith  v.  Vulcan 
Iron  Works,  165  U.  S.  518,  17  Sup.  Ct.  407, 41  L.  Ed.  810,  and  was  re- 
jected. 

If  a  decree  of  perpetual  injunction  with  accounting  reserved  is  mere- 
ly interlocutory  in  essence,  then  the  defendant  as  a  matter  of  right  can 
insist  that  the  chancellor  hear  again  the  same  evidence  and  newly  dis- 
covered evidence  and  decide  anew  the  equities  of  the  bill.  If  such  a 
decree  is  affirmed  on  appeal,  its  character,  if  interlocutory  in  essence,  is 
not  thereby  changed,  and  the  defendant  could  still  insist  on  having  his 
day  in  the  trial  court  on  the  merits.  In  reply  to  such  an  insistence  in 
In  re  Potts,  166  U.  S.  263,  17  Sup.  Ct.  520,  41  L.  Ed.  994,  the  court 
said: 

*The  decision  and  decree  of  tbls  court  did  not  amount,  indeed,  technically 
gpeaklng,  to  a  final  judgment,  because  the  matter  of  accounting  remained  to  be 
disposed  of.    *    *    *    But  tbey  constituted  an  adjudication  by  this  coart  of 
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all  questions,  whether  of  law  or  of  fact,  Involved  in  the  conclusion  that  the 
letters  patent  of  the  plaintiff  were  valid  and  had  been  infringed.  •  •  • 
The  questions  of  novelty  and  infringement  were  before  this  court,  and  dis- 
posed of  by  its  decree,  and  must  therefore  be  deemed  to  have  been  finally 
settled,  and  could  not  afterwards  be  reconsidered  by  the  circuit  court" 

And  the  defendant,  of  course,  could  not  have  the  Supreme  Court  re- 
consider its  final  decree  on  validity  and  infringement  except  by  peti- 
tion for  rehearing.  Inasmuch  as  the  act  creating  the  Circuit  Courts 
of  Appeals  (Act  March  3,  1891,  c.  517,  26  Stat.  826)  requires  those 
courts  to  hear  and  determine  patent  cases  in  the  way  theretofore  done 
by  the  Supreme  Court,  we  had  assumed  that  our  books  were  closed  on 
the  questions  of  the  validity  and  infringement  of  the  Christensen  patent 
ever  since  1915. 

Lovell-McConnell  Co.  v.  Auto  Supply  Co.,  235  U.  S.  383,  35  Sup. 
Ct.  132,  59  L.  Ed.  282,  involved  a  matter  of  taxable  costs  in  a  Circuit 
Court  of  Appeals.  The  fees  in  question  were  not  taxable  if  the  decree 
appealed  from  was  a  "final  decree."  It  was  held  that  a  decree  finding 
a  patent  valid  and  infringed,  awarding  a  permanent  injunction,  and  di- 
recting an  accounting  of  damages  and  profits  was  a  final  decree  for  the 
purpose  of  determining  the  rights  of  tiie  parties  concerning  costs.  If 
a  decree  that  is  held  to  be  interlocutory  for  the  purpose  of  appeal  is 
held  to  be  final  respecting  a  right  to  costs,  how  much  more  important 
it  is  that  such  a  decree  be  held  to  be  final  respecting  the  right  to  hold  a 
permanent  injunction  based  on  findings  of  validity  and  infringement 
after  a  full  submission  and  consideration  of  all  the  evidence  and  the 
law  bearing  on  those  issues. 

In  Hamilton  Shoe  Co.  v.  Wolf  Brothers,  240  U.  S.  251,  36  Sup.  Ct. 
269,  60  L.  Ed.  629,  the  statute  governing  the  issuance  of  writs  of  cer- 
tiorari by  the  Supreme  Court  to  Circuit  Courts  of  Appeals  was  inter- 
preted and  applied.  It  was  held  that  a  refusal  to  grant  the  writ  on 
application  to  review  a  decree  of  perpetual  injimction  with  accounting 
reserved  was  not  equivalent  to  an  affirmance  of  that  decree  by  the  Su- 
preme Court ;  and  that,  a  writ  of  certiorari  having  been  granted  after 
the  Circuit  Court  of  Appeals  had  passed  on  the  accounting,  the  whole 
case  was  before  the  Supreme  Court  for  review.  This  procedural  de- 
cision is  not  deemed  by  us  to  oppose  a  holding  that  a  decree  of  per- 
petual injunction  with  accounting  reserved  is  a  final  decree  on  the  equi- 
ties unless  vacated  on  appeal  or  writ  of  certiorari. 

Hart  Steel  Co.  v.  Railroad  Supply  Co.,  244  U.  S.  294,  37  Sup.  Ct. 
506,  61  L.  Ed.  1148,  is  relied  on  by  petitioner  as  demonstrating  that  the 
decree  here  in  question  is  merely  interlocutory  in  essence.  In  that  case 
a  bill  for  infringement  was  dismissed  for  want  of  equity  by  a  District 
Court  in  Ohio,  and  that  decree  had  been  affirmed  by  the  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit  (213  Fed.  789,  130  C.  C.  A,  447). 
Contemporaneously  a  bill  by  the  same  complainant  against  differ- 
ent defendants  was  pending  in  a  District  Court  in  Illinois,  and  that 
bill  was  dismissed  for  want  of  equity  (193  Fed.  418).  When  the 
appeal  from  that  decree  came  before  this  court,  the  defendants-ap- 
peUees  moved  that  the  decree  of  the  District  Court  be  affirmed  on 
the  ground  that  they  were  in  privity  with  the  defendant  in  the  Ohio 
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case  (222  Fed.  261,  138  C.  C.  A.  23).  The  Supreme  Court  held  that 
the  issue  of  the  defendants-appellees'  having  been  privies  to  the 
decree  of  the  District  Court  in  Ohio  was  pleadable  and  the  question 
of  fact  triable  in  this  appellate  court.  The  decrees  of  the  two  District 
Courts  and  the  decree  of  the  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  were  all  final  decrees  both  in  time  and  in  essence.  No  question 
arose  or  could  arise  whether  a  decree  of  perpetual  injunction,  imme- 
diately executable,  though  interlocutory  in  time  by  reason  of  a  reserv- 
ed accounting,  is  or  is  not  final  in  essence  on  the  issues  of  title  and  right 
of  exclusive  use.  Our  understanding  of  the  Hart  case  is  that  the  first 
adjudication  on  the  equities  of  a  bill  is  binding  on  the  parties  and  their 
privies.  In  what  ways  that  first  adjudication  may  be  availed  of  are 
matters  of  procedure.  We  do  not  understand  that  the  intention  of 
the  parties  in  submitting  their  full  proofs  and  the  character  of  such 
submission,  and  the  intention  of  the  court  in  giving  deliberate  considera- 
tion to  all  the  evidence  and  law  the  parties  can  present  and  the  char- 
acter of  the  result  of  such  consideration,  are  dependent  upon  the  subse- 
quent condition  that  the  court  shall  always  deny  and  never  grant  the 
equitable  relief  prayed  for  in  the  bill. 

We  arc  unable  to  find,  as  a  matter  of  substantive  law,  that  a  perpetual 
injunction  has  only  a  temporary  purpose  and  force. 

The  petition  is  denied. 


(258  Fed.  888) 
MORET  LINOTYPING  CO.  OF  CHICAGO.  TLU,  ▼.  CHICAGO  UNO- 
TABI4BR  CO.  OF  CHICAGO,  ILL. 

(Circuit  Court  of  ^peala,  Seventh  Circuit    April  29,  1919.) 

No.  2660 

Appbal  and  Ebrob  ^=3»339(4) — Inteblocutobt  Decree— Timb  fob  Appbai.. 
WhUe  a  decree  in  a  suit  for  patent  infringement,  solely  enjoining  the 
Infringement  and  ordering  an  accounting,  is  a  final  decree  in  essence  as 
to  the  equities  of  the  bill,  yet,  as  a  matter  of  procedure,  it  is  an  interloc- 
utory decree  within  the  time  for  perfecting  an  appeal,  and  so,  where  an 
appeal  was  not  perfected  within  30  days,  it  must  he  dismissed. 

Appeal  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Suit  by  the  Chicago  Lino-Tabler  Company  of  Chicago,  111.,  against 
the  Morey  Linotyping  Company  of  Chicago,  111.  From  a  decree  for 
complainant,  defendant  appeals.    Appeal  dismissed. 

A.  L.  Jackson,  for  appellant 

Charles  A.  Brown,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  MACK,  and  EVANS,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Appellee  sued  appellant  on  account  of 
alleged  infringement  of  a  patent  and  prayed  for  a  permanent  injunc- 
tion and  an  order  of  accounting.  On  issues  joined  respecting  the  va- 
lidity of  the  patent  and  the  fact  of  infringement,  the  District  Court 
heard  all  that  the  parties  had  to  offer  and  found  that  the  patent  was 

^s»For  other  cases  see  same  topic  ft  KBT-NUMBBR  In  aU  Key-Nombervd  Dlsesta  ft  Xadeses 
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valid  and  infringed,  entered  a  permanent  injunction,  immedtately  ex- 
ecutable, and  ordered  an  accounting  of  damages  and  profits  to  be  had 
before  a  master  in  chancery. 

Forty-one  days  later  appellant  filed  in  the  District  Court  its  peti- 
tion for  an  appeal,  which  was  at  once  allowed.  And  now  appellee 
moves  that  the  appeal  be  dismissed  for  want  of  jurisdiction  on  the 
groimd  that  the  appeal  should  have  been  taken  within  thirty  days 
from  the  entry  of  the  decree. 

We  have  no  doubt  that  the  decree  of  permanent  injunction,  with 
accoimting  reserved,  is  a  final  decree  in  essence  as  to  the  equities  of 
the  bill.  See  National  Brake  &  Electric  Co.  v.  Christensen,  258  Fed. 
880,  169  C.  C.  A.  600,  herewith  decided.  But,  as  therein  pointed  out, 
a  plain  distinction  exists  between  substantive  and  procedural  law. 
And  under  the  authorities  referred  to  in  that  case  the  decree  is  inter- 
kKutory  in  time,  and  time  relation  is  determinative  of  the  procedure. 

The  appeal  is  dismissed. 


<208I^d.889) 

PLUNKBTT  et  al.  ▼.  LBVBNGSTON. 

(Qlrciilt  Ccnirt  of  Appeals,  Seventh  Gircait    April  29,  1010.) 

No.  2463. 

1.  Trial  ^s»211 — ^IifSTBUoriONB— Infebbnces— FAiiitTBB  of  Pabtt  to  Testify. 

In  a  dvll  action  the  Jury  may  properly  be  Instructed  that  It  Is  Jus- 
tified In  drawing  Inferences  against  defendants  because  of  their  failure  to 
testify,  and  especially  where  facts  In  Issue  are  peculiarly  within  their 
knowledge. 

2.  BxLEASB  ^s»50— iNSTBUonoifB— Bffbot  of  Covenant  Not  to  Sxtb. 

An  instruction  as  to  the  validity  and  effect  of  a  covenant  not  to  sue, 
executed  by  plaintiff  to  certain  defendants,  held  erroneous. 

8.  Pi«ADiNO  ^=»400(1) — ^Defects  in  Plea— Waiveb. 

Whether  a  covenant  not  to  sue,  running  to  two  of  the  three  tort-feasors, 
can  be  pleaded  as  a  defense  by  the  two  In  an  action  against  the  three,  not 
determined,  because  plaintiff  sought  a  determination  In  this  one  action  of 
all  Issues. 

4.  Fraud  4=»8 — Fbaudulent  Representations — Grounds  of  Liabilitt. 

lilablllty  for  damages  In  an  action  for  fraud  Is  not  created  solely  by 
the  presence  of  a  fraudulent  Intent,  but  there  must  have  heen  false  rep- 
resentations made  with  Intent  to  deceive,  and  they  must  have  been  ma- 
terial, made  to  Induce  action,  and  relied  upon  and  acted  upon  to  the  in- 
Jury  of  the  party  claiming  damages. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Action  by  Harry  M.  Levengston  against  James  Plunkett  and  Wil- 
liam Young  Conn  Humes.  Judgment  for  plaintiff,  and  defendants 
bring  error.    Reversed. 

Defendant  In  error,  herein  called  ''plalntUf,"  was  persuaded  by  plaintiffs 
In  error,  herein  caUed  "defendants,"  to  purchase  a  collection  of  books  called 
a  '^historical  library,"  for  the  sum  of  $66,000.  This  actlcm  is  brought  to  re- 
cover damages  by  reason  of  fraud  alleged  to  have  been  practiced  by  defend- 
ants ip  making  the  sale. 

^saVot  oUmt  OEMS  iM  Mun«  tople  A  KET-NUMBER  In  ftU  K«y-NimiteNd  Dlgtsti  A  Indexes 
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Plnnkett  one  of  the  defendants,  met  plaintiff  in  New  Tork  state  and  per- 
suaded him  to  go  to  New  Orleans  where  the  library  was  located,  the  same 
having  been  collected  by  a  librarian  named  Beer.  Upon  arriving  at  New  Or- 
leans, plaintiff  met  Humes,  who,  it  was  represented,  held  an  option  to  pur- 
chase the  bpoks  and  therefore  controlled  the  sale.  Although  traveling  many 
miles  to  personally  examine  the  collection,  plaintiff  never  saw  the  library; 
but  upon  representations  made,  now  in  this  action  asserted  to  be  false  and 
which  induced  him  to  buy,  plaintiff  purchased  the  library  for  $65,000. 

Plunkett  represented  that  he  was  to  receive  5  per  cent,  commission  for 
making  the  sale,  but  proposed  to  apply  this  commission  upon  the  purchase 
price,  provided  plaintiff  gave  him  the  right  to  resell  the  library  and  share 
equally  in  the  profits  of  the  resale.  The  agreed  price  less  the  5  per  cent 
was  thereupon  paid  by  plaintiff  and  the  books  were  sent  to  New  York. 

There  is  evidence  tending  to  show  that  the  entire  library  was  not  worth 
more  than  a  thousand  dollars,  and  it  also  appeared  that  only  about  $15,000 
of  the  purchase  price  went  to  Mr.  Beer;  the  balance  being  divided  among 
the  defendants. 

After  the  sale  was  made,  Plunkett  represented  that  he  had  prospective  buy- 
ers from  one  of  whom  only  a  definite  offer  was  submitted.  This  buyer,  it 
was  claimed,  would  give  $150,000  for  the  library,  but  payment  was  to  be 
made  by  unsecured  notes.  As  a  part  of  the  deal,  plaintiff  was  to  pay  Plunkett 
a  commission  of  $50,000  cash.  Inquiry  as  to  the  responsibility  of  the  party 
who  was  to  execute  the  $150,000  notes  materialized  an  unnamed  woman  whose 
exact  residence  was  unknown. 

When  the  books  reached  New  York  City,  steps  were  taken  to  catalogue 
them.  During  this  period,  while  plaintiff  was  still  ignorant  of  the  natxire  or 
value  of  his  collection,  Humes  advised  him  that  a  fraud  had  been  committed 
and  proposed  to  disclose  certain  information  upon  condition  that  plaintiff 
would  agree  not  to  sue  Humes  or  Tomllnson.  Thereupon  plaintiff  executed 
to  Humes  and  Tomllnson  the  desired  agreement.  Ail  defendants  rely  upon 
this  agreement  as  a  bar  to  plaintiff's  recovery.    It  reads  as  follows: 

"It  is  hereby  agreed  that  no  action  shall  be  begun  against  William  Y.  C 
Humes  and  Herbert  O.  Tomllnson,  or  either  of  them,  by  reason  of  any  mat- 
ters existing  at  this  date  by  the  undersigned. 

"Given  for  a  good  consideration. 

"Saratoga  Springs,  N.  Y..  January  21,  1911.  H.  M.  Levengston. 

"Witness:  W.  T.  Butlex." 

The  jury  rendered  a  verdict  in  plaintiff's  favor  for  $73,423.12,  which  sum 
Included  interest  from  the  date  of  the  transaction  to  the  day  of  the  rendi- 
tion of  the  verdict.  Thereafter,  upon  order  of  the  court,  this  sum  was  re- 
duced to  $65,000  and  Judgment  entered  therefor  against  defendants.  Tomlln- 
son has  not  attacked  the  judgment  in  this  court,  having  sought  immunity 
through  a  discharge  in  bankruptcy.     Defendants  assign  error: 

(a)  In  not  directing  a  verdict  for  defendants. 

(b)  In  receiving  evidence  against  objection. 

(c)  In  instructions  to  the  jury. 

Donald  De  Wolfe  and  Vincent  G.  Gallagher,  both  of  Chicago,  III., 
for  plaintiffs  in  error. 
Clifford  L.  Beare,  for  defendant  in  error. 

Before  EVANS,  Circuit  Judge,  and  GEIGER,  District  Judge. 

EVANS,  Circuit  Judge  (after  stating  the  facts  as  above).  We  are 
convinced  that  the  evidence  is  sufficient  to  support  the  verdict  rendered 
in  favor  of  the  plaintiff.  It  will  serve  no  useful  purpose  to  restate 
in  detail  all  of  the  evidence  upon  which  we  base  this  conclusion. 

Defendants'  claim  that  the  representations  set  forth  in  the  declara- 
tion were  not  actionable — ^that  at  least  some  of  them  were  mere  ex- 
pressions of  opinion,  while  others  were  promises  or  statements  of  proph- 
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ecy  as  to  future  transactions — ^must  also  be  rejected.  While  some  of 
these  statements,  standing  alone,  were  subject  to  this  criticism,  there 
were  many  actionable  representations  made.  They  were  made  at  vari- 
ous times  and  at  diflFerent  places  and  by  different  defendants.  It 
is  impossible  to  set  them  forth  fully.  They  should  be  read  together. 
So  construed,  we  are  convinced  that  actionable  misrepresentations  ap- 
pear. 

[  1  ]  Instructions. — Complaint  is  made  because  the  court,  among  other 
things,  charged  the  jury  as  follows : 

"You  may  also  take  into  consideration  the  fact  that  it  was  agreed  by  the 
parties  here  tliat  at  least  fourteen  cases  of  these  books  were  shipped  from 
the  Chicago  warero^^ms  of  Tomlinson  &  Co.  to  New  Orleans  at  or  about 
the  time  when  the  transaction  took  place,  and  you  also  had  a  right  to  take 
into  consideration  the  fact  that  Tomlinson  has  not  seen  fit  to  take  the  stand 
in  this  case.  All  of  those  facts  may  be  considered  by  you.  The  same  is  true 
with  the  defendants  Plunkett  and  Humes.  Those  charges  were  made,  and 
they  probably  knew  as  well  as  anybody  in  the  world  actually  what  took  place, 
and  they  had  a  perfect  right  to  take  the  stand  in  their  own  behalf,  and  give 
you  their  version  of  the  transaction,  and  I  say  you  may  take  into  considera- 
tion the  fact  in  reaching  your  verdict  that  they  did  not  so  testify,  although  as 
you  know  that  at  different  times  during  the  trial  appeared  here.    ♦    ♦     ♦  »» 

In  giving  this  charge  no  error  was  committed.  This  was  a  civil  ac- 
tion. The  jury  was  justified  in  drawing  inferences  against  defend- 
ants because  of  their  failure  to  testify.  Kirby  v.  Tallmadge,  160  U. 
S.  379,  16  Sup.  Ct.  349,  40  L.  Ed.  463 ;  Union  Bank  v.  Stone,  50  Me. 
595,  79  Am.  Dec.  631;  Brown  v.  Schock,  77  Pa.  471;  Bastrop  State 
Bank  v.  Levy,  106  La,  586,  31  South.  164. 

More  than  this,  one  of  the  issues  of  fact  arose  over  defendants'  claim 
that  a  librarian  of  standing  had  collected  these  books.  On  the  other 
hand,  it  was  claimed  by  plaintiff  that  a  large  portion  of  the  library 
was  shipped  from  Chicago  to  New  Orleans  shortly  before  the  pros- 
pective purchaser  arrived;  that  these  books  were  sent  by  Tomlinson 
&  Co.  to  New  Orleans ;  that  they  were  no  part  of  the  library  collect- 
ed by  Mr.  Beer.  The  real  facts  were  peculiarly  within  the  knowledge 
of  defendants,  particularly  Tomlinson,  and  under  such  circumstances 
the  failure  of  a  party  to  testify  raises  an  inference  against  him.  Man- 
tonya  v.  Reilly,  184  111.  183,  56  N.  E.  425.  We  conclude,  however, 
that,  in  the  absence  of  any  special  circumstances  such  as  here  dis- 
closed, the  instruction  was  proper.    Wigmore  on  Evid.  §  289. 

The  agreement  heretofore  quoted  was  pleaded  as  a  bar  by  all  de- 
fendants. To  this  plea,  plaintiff  filed  a  replication  of  non  est  factum. 
Upon  the  trial  the  execution  and  delivery  of  the  agreement  was  clearly 
established,  and  to  avoid  its  effect  plaintiff  introduced  evidence  tending 
to  show  that  its  execution  was  secured  by  fraud,  also  that  it  was  a 
conditional  release,  and  further  that  there  was  a  total  failure  of  con- 
sideration for  its  execution.  Against  objection  the  court  received  this 
evidence  on  the  assumption  that  the  pleadings  were  "as  broad  as  the 
proof."    Formal  amended  pleadings  were  later  filed. 

[2]  The  judge  charged  the  jury  in  reference  to  the  agreement  as 
follows : 

"Now  as  to  the  so-called  covenant  not  to  sue,  yon  have  beard  eyldeace  giv- 
en by  Levengston,  yon  bave  beard  Mr.  De  Lay,  yon  bave  beard  Mr.  Bntler, 
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and  there  have  been  certain  letters  read  to  you  whidi  refer  to  It.  Now,  If 
you  find  from  the  evidence  in  this  case  that  Levengston  sent  that  paper  or 
release  to  Tomlinson  and  Humes  on  the  basis  of  a  promise  on  the  part  of 
Humes  that  he  would  furnish  certain  evidence  of  the  fraud  committed  on 
Levengston,  and  that  he  would  send  an  affidavit  which  would  enable  Leveng- 
ston  to  institute  his  suit  in  New  York  City,  and  if  you  find  further  from  the 
evidence  that  Humes  did  not  fulfQl  his  part  of  the  agre^nent;  if  he  made 
his  promise  and  fidled  to  keep  it — ^then  the  covenant,  so-called  covenant,  not 
to  sue  is  no  bar  to  the  action  in  this  case. 

"But  you  have  all  the  fiicts  before  you.  You  have  all  the  fticts  that  any- 
body has.  You  heard  all  the  evidence.  It  must  be  fresh  in  your  mind  because 
it  was  the  last  evidence  given,  and  you  are  to  make  up  your  minds  from  that 
evidence  whether  Humes  did  what  he  promised  to  do  when  he  got  the  cove- 
nant not  to  sue  from  Levengston.  If  he  did  fulfill  his  promise,  if  Levengston 
got  what  he  expected  to  get  and  what  he  was  promised,^  then  there  is  a  com- 
plete bar  as  to  Tomlinson  and  Humes.  If,  on  the  other  hand,  thl3  documoit 
was  procured  by  false  promises,  if  it  was  procured  by  promises  that  were  not 
fulfilled,  th^  it  la  no  bar  to  an  acticm  on  the  part  of  Levengston." 

Defendants  challenged  the  correctness  of  this  charge  and  preserved 
their  rights  by  exceptions. 

This  charge  was  clearly  erroneous.  There  was  no  total  failure  of 
consideration  for  executing  the  agreement  In  fact,  the  jury  could 
have  well  found  that  a  part  of  the  consideration  passed  to  the  plaintiff 
before  the  agreement  was  executed. 

Nor  can  we  accept  as  correct  the  statement  that — 

**U  he  did  fulfill  his  promise,  if  Levengson  got  what  he  expected  to  get 
and  what  he  was  promised,  then  there  is  a  complete  bar  as  to  Tomlinson  and 
Humes.  If,  on  the  other  hand,  this  document  was  procured  by  false  pretenses, 
if  it  was  procured  by  promises  that  were  not  fulfilled,  then  it  is  no  bar  to  an 
action  on  the  part  of  Levengston." 

If  the  agreement  was  obtained  through  fraud,  and  we  think  the  evi- 
dence presents  a  jury  question  on  this  issue,  it  was  not  a  bar  tc 
plaintiff's  recovery.  But  such  issue  of  fraud  was  not  fully  nor  cor- 
rectly presented  to  the  jury  by  these  instructions. 

S  Whether  defendant  could,  against  plaintiff's  objection,  have 
ed  a  covenant  not  to  sue,  running  to  two  of  the  three  or  more  joint 
tort-feasors  in  an  action  against  all  wrongdoers,  we  need  not  deter- 
mine. See  Duck  v.  Mayeu,  2  L.  R.  Q.  B.  D.  1892,  511;  Mason  v. 
Jouett,  2  Dana  (Ky.)  107;  C.  &  A.  Ry.  v.  Averill,  224  lU.  516,  79 
N.  E.  654;  McDonald  v.  Goddard  Grocery  Co.,  184  Mo.  App.  432. 
171  S.  W.  650,  58  L.  R.  A.  293  (note);  34  Cyc.  1090;  23  Ruling 
Case  Law,  405,  note  13.  While  we  are  convinced  that  this  agree- 
ment is  a  covenant  not  to  sue  (City  of  Chicago  v.  Babcock,  143 
111.  358,  32  N.  E.  271),  and  not  a  release,  the  record  before  us  is  not 
such  as  would  justify  us  in  disposing  of  the  case  upon  a  question  of 
pleadii^. 

The  plaintiff  sought  a  determination  of  the  issues  raised  by  the  cove- 
nant by  him  executed  and  invited  the  court  to  dispose  of  aU  of 
the  issues  presented  bv  the  pleadings  and  is  not  now  in  tfiis  ooort 
in  a  position  to  avail  himself  of  a  rule  of  pleading  whi<^  at  best  is 
somewhat  out  of  harmony  with  a  practice  which  demands  disposition 
in  one  action  of  all  issues  capable  of  being  fairly  triable  in  one  suit 
Neither  in  the  District  Court  nor  in  this  court  did  plaintiff  raise  any 
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objection  to  the  disposition  of  all  the  issues  arising  out  of  the  execu- 
tion and  delivery  of  this  covenant. 

[4]  Another  assignment  of  error  respecting  instructions,  we  think, 
IS  well  taken. 

At  the  completion  of  the  charge  counsel  for  defendant  called  the 
court's  attention  to  an  alleged  failure  to  enlighten  the  jury  respecting 
"future  promises/'    To  this,  the  court  replied: 

*'WeU,  I  am  of  the  opinion,  as  I  stated  on  the  motion  for  a  directed  ver- 
dict, that.  If  the  lory  finds  In  this  case  that  there  was  a  deliberate  planned 
fraud,  then  It  Is  Immaterial  what  means  were  need  to  Induce  Levengston  to 
give  up  his  money ;  whether  It  was  a  promise  In  the  future,  whether  It  was 
an  expression  of  opinion,  whether  it  was  saying  the  boxes  were  open,  look  at 
the  books.  It  doesn't  make  the  slightest  difTerence  what  the  conspirators  did 
to  bring  about  the  desired  result,  if  they  Intended  to  commit  a  fraud,  and  If 
they  unlawfully  Intended  to  Induce  the  plaintiff  to  part  with  the  money." 

To  this  charge  defendant  excepted. 

This  instruction  was  clearly  erroneous.  Liability  for  damages  in  a 
fraud  action  is  not  created  solely  by  the  presence  of  a  fraudulent  in- 
tent. There  must,  of  course,  have  been  false  representations  made  with 
intent  to  deceive,  and  such  representations  must  have  been  material, 
made  to  induce  action,  relied  upon,  and  acted  upon  to  the  injury  of  the 
party  claiming  damages. 

While  it  is  true  the  judge  had  previously  defined  the  elements  neces- 
sary to  make  out  a  case  of  fraud  accurately,  this  later  incorrect  state- 
ment of  the  law  could  not  but  mislead  the  jury  to  defendants'  prejudice. 

The  judgment  is  reversed 


(268  Fed.  803) 
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(Glrcult  Oourt  of  Appeals,  Seventh  Gircult    April  11,  19ia) 

Na2612. 

Whjlbvbb  ^b920(1) — GoixjLPSi  or  Goal  Unloading  Bbidob— Act  of  God. 

The  coUapse  during  a  storm  of  a  steel  unloading  bridge  on  rec9)ondent's 
coal  dodk  weighing  14200  tons,  new  and  of  approved  and  modem  con- 
struction, by  which  Ubelant's  vessel  was  injured,  held  not  due  to  negli- 
gence which  rendered  respondent  liable,  but  to  the  entlr^  unusual  vio- 
lence of  the  storm  whidi  could  not  reasonably  have  been  anticipated. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
cm  District  of  Wisconsin. 

Suit  by  the  Niagara  Transit  Company  against  the  Northwestern 
Fuel  Company.  Decree  for  respondent,  and  libdant  appeals.  Af- 
firmed. 

Fred  W.  Ely  and  John  B.  Richards,  both  of  Buffalo,  N.  Y,,  for  ap- 
pellant 
L.  K.  Luse,  of  Superior,  Wis.,  for  appellee. 
Before  BAKER,  MACK,  and  ALSCHULER,  Circuit  Judges. 

ALSCHUUER,  Circuit  Jud^ge.  The  action  was  in  admiralty  for 
damages  to  appellant's  boat  William  A.  Rogers  through  the  collapsing 

#»FW  oOmt  OSMS  •••  Mm*  t09lo  A  KB7-NXJMBBR  in  aU  Ke7-Niimb«r«d  DIgwti  A  iDdM^ 
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of  appellee's  coal  unloading  bridge  at  its  Superior,  Wis.,  dock  where 
the  boat  was  moored  for  unloading.  The  bridge  was  a  steel  structure, 
having  a  trussed  span  of  over  500  feet,  weighing  about  1,200  tons, 
its  lower  chords  80  feet  from  the  surface,  and  the  truss  about  40  feet 
high.  It  was  supported  on  huge  steel  legs,  one  set  (called  the  shear 
legs)  near  the  water  end  of  the  dock,  and  another  (called  the  pier  legs) 
at  the  opposite  end ;  the  span  extending  normally  at  about  right  angles 
to  the  water  line.  The  legs  rested  firmly  on  massive  compound  trucks, 
each  having  twelve  flanged  wheels  which  ran  on  heavy  rails  laid  on 
the  dock  parallel  to  the  water  line,  the  rails  for  each  set  of  trucks  be- 
ing about  2  feet  apart.  Electrically  driven  devices  operated  the  six 
driving  wheels  of  each  truck  whereby  the  bridge  could  be  moved 
either  way  along  the  rails  so  that  boats  might  be  unloaded  at  any 
point  along  this  thousand  or  more  feet  of  dock  front  served  by  this 
bridge,  and  the  coal  deposited  anywhere  upon  the  dock  under  the 
bridge. 

At  the  shear  end  of  the  span  there  was  a  raisable  arm  or  apron 
nearly  80  feet  long,  which,  when  in  position  for  unloading  boats,  was 
extended  forward  on  the  plane  of  the  lower  chords  of  the  span  mak- 
ing of  it  a  continuation  of  the  bridge,  held  in  position  over  the  boat 
by  heavy  cables  from  the  upper  part  of  the  span.  This  apron  or  ex- 
tension was  so  attached  to  the  lower  part  of  the  span  that  when  de- 
sired it  could  be  raised  by  the  cables,  and  when  at  its  full  height  it 
stood  about  ten  degrees  forward  from  a  position  rectangular  to  the 
floor  of  the  span,  and  held  in  place  by  the  cables.  Along  the  underside 
of  the  span  and  of  the  extended  apron  there  was  a  trolley  arrangement 
whereby  a  small  suspended  trolley  house  could  be  moved  underneath 
and  along  the  entire  span  and  apron  of  the  structure.  From  it,  sus- 
pended by  heavy  cables,  was  the  bucket  or  **clam"  for  unloading  the 
boats.  This  was  in  two  parts,  weighing  empty  14  tons,  and  of  10  tons 
capacity. 

The  boat  to  be  unloaded  was  made  fast  to  the  dock  and  the  trolley 
and  clam  were  then  run  out  on  the  apron  over  an  open  hatch  of  the 
boat.  The  open  clam  was  lowered  into  the  hatch  and  being  raised 
gathered  and  held  its  capacity  of  coal,  and  was  run  back  on  the  bridge 
and  dumped  at  the  place  desired.  As  the  various  hatches  were  emptied, 
others  were  reached  by  moving  the  bridge  or  the  boat  or  both.  To 
locd,  dump,  and  return  the  bucket  required  about  a  minute. 

A  single  operator  in  the  trolley  house  controlled  the  movement  of 
the  bridge  along  the  rails  as  well  as  the  movements  of  the  bucket,  and 
the  raising  and  lowering  of  the  apron  when  this  was  required.  Hand 
and  foot  levers  operated  the  necessary  electrical  machinery.  For  the 
very  essential  function  of  holding  the  bridge  at  any  desired  place  on 
the  rails  there  were  brakes  and  rail  clamps.  The  brakes  engaged  the 
driving  wheels,  and  were  set  automatically  when  the  driving  power 
was  oflf  the  wheels,  and  after  the  brakes  were  set  the  automatic  de- 
scent of  a  very  heavy  weight  caused  strong  heavy  clamps  to  engage 
the  rails.  Thus  each  time  the  operator  threw  oflF  the  power  that  moved 
the  bridge  along  the  rails,  the  holding  mechanism  became  automatically 
effective. 
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In  addition  to  these  automatic  holding  devices,  appellee  had  procured 
and  had  placed  for  convenient  access  on  the  trucks  certain  devices  for 
additional  security  in  case  of  emergency,  consisting  of  chock  blocks 
with  bolts,  designed  to  be  firmly  bolted  to  the  tracks  so  that  when 
in  place  they  would  rest  upon  the  rails  and  against  the  forward 
wheels;  the  blocks  being  curved  to  engage  the  wheels  almost  to  the 
point  of  their  contact  witii  the  rails. 

In  building  the  structure  provision  was  made  for  some  skew  move- 
ment whereby  the  shear  legs  might  move  some  distance,  about  70 
feet,  either  way  fr6m  rectangular  position,  without  endangering  the 
bridge. 

On  the  day  in  question,  while  the  boat  was  being  unloaded,  a  storm 
of  great  violence  came  on,  forcing  the  shear  end  of  the  bridge  to 
move  along  the  rails  so  far  as  to  collapse  it,  and  the  extension  or 
apron,  which  with  the  clam,  was  over  the  boat,  fell  upon  it,  causing 
the  damage  for  which  the  recovery  is  sought. 

Appellee  contends  that  the  storm  which  caused  the  movement  and 
the  collapse  of  the  bridge  was  one  of  unprecendented  violence,  and 
that  for  the  damage  occasioned  by  this  "act  of  God,"  unmixed  with 
any  negligence  on  its  part,  it  cannot  be  held  liable.  Appellant  main- 
tains that  the  violence  of  the  storm  was  not  unprecedented  at  this 
place;  also,  that  appellee  did  not  exercise  proper  care  to  secure  the 
structure  to  the  rails,  and  that  it  was  not  properly  secured,  and  that 
this  fact,  coupled  with  the  negligent  operation  of  the  bridge  and  bucket 
in  the  face  of  the  impending  storm,  was  the  proximate  cause  of  the 
collapse. 

The  evidence  was  voluminous,  orally  given  before  the  district  court, 
which  found  for  appellee,  acquitting  it  of  any  negligence  in  the  con- 
struction and  operation  of  the  bridge,  finding  that  the  injury  com- 
plained of  was  caused  wholly  by  "an  act  of  God,"  through  this  storm 
which  it  found  to  have  been  unprecedented  in  its  violence. 

The  questions  are  purely  of  fact,  and  the  evidence  consists  wholly  of 
the  transcript  of  that  which  was  adduced  in  the  district  court.  That 
appellee  exercised  all  due  care  in  the  selection  and  erection  of  the 
bridge  is  very  evident.  The  structure  was  new,  having  been  in  use 
only  about  six  months.  It  was  built  on  the  then  most  approved  plan 
by  constructors  presumably  of  the  highest  skill,  and  the  evidence  af- 
fords no  ground  for  any  charge  of  negligence  in  this  regard. 

As  to  the  appliances  for  holding  the  bridge  to  the  rails  the  evidence 
in  our  judgment  warrants  the  conclusion  of  their  sufficiency  for  all 
contingencies  which  might  in  reason  have  bedn  anticipated.  That  the 
brakes  were  set  and  the  clamps  were  in  proper  engagement  is  suffi- 
ciently shown  by  evidence  of  the  physical  condition  of  the  parts  after 
the  occurrence.  But  in  addition  to  these,  with  warning  of  an  approach- 
ing windstorm  the  chock  blocks  were  bolted  to  their  intended  places 
on  the  rails.  But  all  these  together  were  not  sufficient  to  stop  the 
movement  of  the  shear  end  of  the  bridge. 

The  fact  of  the  movement  against  the  coinbined  holding  power  of 
these  appliances,  far  from  sustaining  the  contention  of  negligence 
through  alleged  failure  to  afford  sufficient  anchorage,  in  otu:  opinion 
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gives  but  added  proof  of  the  extreme  violence  of  the  storm,  which  is 
after  all  the  factor  most  determinative  of  this  controversy.  There  was 
evidence  of  the  records  kept  at  the  nearest  weather  bureau  at  Duluth 
of  a  number  of  previous  storms  whose  recorded  velocity  in  mileage 
was  greater  than  the  same  records  showed  this  one  to  be.  But  the 
office  of  this  bureau  is  about  four  miles  from  the  scene  of  the  acci- 
dent, and  from  the  velocity  of  the  wind  as  there  recorded  it  does  not 
follow  but  that  it  may  have  been  much  greater  at  this  place.  Indeed, 
the  physical  manifestations  appearing  from  the  evidence  render  it 
altogether  probable  that  such  was  the  fact.  In  the  more  immediate 
vicinity  of  this  accident  freight  cars  were  blown  over,  buildings  un- 
roofed and  moved,  and  large  boards  were  carried  through  the  air  and 
upwards  at  such  velocity  as  to  drive  them  through  the  overhanging 
roof  of  an  adjacent  building  with  such  force  that  they  remained  there ; 
and  other  bridge  structures  in  the  vicinity  were  also  blown  down. 
Half  a  dozen  witnesses,  familiar  with  the  location,  testified  that  this 
was  the  most  violent  storm  they  had  ever  experienced  at  this  place. 
From  the  oral  evidence  on  this  subject,  wTiich  the  District  Court 
heard,  not  only  are  we  unable  to  say  that  the  court  erred  in  conclud- 
ing that  this  was  a  storm  of  unexampled  violence,  but  from  its  perusal 
we  are  quite  satisfied  that  had  we  heard  it  our  conclusion  would  have 
been  the  same. 

It  is  urged  that,  even  conceding  the  storm  to  have  been  unprecedent- 
ed in  violence,  there  was  negligence  in  operating  the  bridge  practically 
up  to  the  time  it  began  to  move,  and  in  failing  to  have  run  the  clam 
back  under  the  bridge  structure  and  raised  the  apron  so  it  would  not 
have  been  over  the  boat.  It  is  true  that  the  storm  was  a  long  time 
in  breaking  and  reaching  its  full  fury,  and  that  the  wind  blew  quite 
strongly  for  a  considerable  time  before  the  accident.  Appellee's  super- 
intendent had  given  orders  to  clamp  down  the  bridge  and  hold  it  The 
order  did  not  say  that  it  should  not  be  operated.  It  was  moved  to  a 
full  hatch  and  then  clamped  down,  as  stated ;  but  the  work  of  unload- 
ing continued  until  very  shortly  before  the  accident.  The  evidence 
warrants  the  conclusion  that  just  prior  to  the  accident  there  was  a  very 
sudden  and  violent  increase  in  the  velocity  of  the  storm,  caused  prob- 
ably by  the  meeting  there  of  two  distinct  storm  centers,  and  that  it 
was  the  sudden  cyclonic  action  of  the  storm  that  caused  the  bridge  to 
move  as  it  did.  In  our  judgment  the  operation  of  the  bridge  just 
before  the  accident  was  not  such  an  unreasonable  thing  to  be  done  as 
to  amount  to  negligence  on  the  part  of  appellee. 

If  the  apron  or  extension  had  been  raised  it  is  more  than  possible 
that  the  bridge  in  falling  would  not  have  struck  the  boat,  since  it  seems 
the  main  damage  to  the  boat  was  done  by  the  falling  upon  it  of  this 
apron  which  extended  above  it.  The  raising  of  the  apron  was  not  a 
trivial  operation.  The  evidence  varied  as  to  the  time  required  to 
raise  it — from  three  to  twelve  minutes — and  it  could  not  be  said  that 
this  structure,  if  in  standing  position  about  80  feet  upward  from  the 
bottom  of  the  span,  would  not,  in  case  of  collapse,  have  fallen  for- 
ward and  upon  the  vessel,  with  even  more  damaging  effect  from  the 
height  to  which  it  might  have  been  raised    When  the  bridge  collapsed 
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there  is  no  certainty  that  the^apron  would  have  fallen  backward;  in- 
deed, it  IS  very  possible  that  it  might  have  fallen  in  the  direction  to- 
ward which  when  raised  to  its  full  height  it  was  normally  inclined, 
viz.,  toward  the  boat.  The  aproo  when  raised  high  above  the  span 
might  through  the  action  of  the  wind  have  had  tendency  to  impart  a 
twist  to  the  span  wholly  apart  from  the  skew  action  through  move- 
ment of  the  trucks,  and  negligence  might  perhaps  with  equal  show  of 
reason  have  been  attributed  to  the  raising  of  the  apron  imder  such 
circumstances.  The  probable  effect  of  the  raising  or  lowering  of  the 
apron  is  entirely  too  speculative  to  predicate  actionable  negligence  on 
what  in  fact  was  done. 

In  our  judgment  the  evidence  warranted  the  conclusion  expressed  by 
the  District  Court  that  the  storm  was  "entirely  unusual  in  its  violence, 
and  could  not  reasonably  have  been  anticipated,  and  was  the  sole  cause 
of  the  injury.*'  For  the  consequences  of  such  "act  of  God,"  unmixed 
with  n^Ugence,  appellee  was  properly  held  to  be  not  answerable. 

The  decree  of  the  District  Court  is  affirmed. 


(258  Fed.  897) 

UNITED  STATES  FIDELITY  &  GUARANTY  00.  ▼.  BLUM,  * 

(Circuit  Court  of  Appeals,  Ninth  Circuit    July  7,  1919.) 

No.  S239. 

IirsusANCE  ^=»446— Licra  Poijot— "Suicide,  Sahb  ob  Insakb." 

An  exception  from  liability  for  death  by  "suicide,  sane  or  insane,**  in 

a  life  policy  includes  self-destruction  irrespective  of  the  assured's  mental 

condition  at  the  time  of  the  act. 
[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 

Second  Series,  Saidde,  Sane  or  Insane.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington;  Edward  E. 
Cushman,  Judge. 

Action  by  Estelle  M.  Blum  against  the  United  States  Fidelity  & 
Guaranty  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

This  is  an  action  by  Mrs.  Blum,  widow  and  b^iefldary  named  in  a  life  in- 
surance policy  issued  by  the  United  States  Fidelity  &  Guaranty  Company, 
plaintiff  in  error  herein.  The  complaint  alleged  that  Samuel  Blum,  the  in- 
sured, died  at  Seattle  through  external,  violent,  and  accidental  means;  that 
proofs  of  death  were  duly  famished,  but  that  the  insurance  company  denied 
liability.  The  policy  of  insurance  provided  for  loss  of  life  against  "the  loss 
or  disability  resulting  from  bodUy  injuries  effected  directly  and  independently 
of  all  other  cause  through  external,  violent  and  accidental  means  (excluding 
suicide,  sane  or  insane,  or  any  attempt  thereat)."  The  insurance  company 
pleaded  that  the  death  of  Blum  was  effected  through  suicide,  or  an  attempt 
thereat,  and  not  otherwise.  After  verdict  in  fiivor  of  Mrs.  Blum,  Judgment 
was  entered  against  the  insurance  company,  and  writ  of  error  thereafter 
brought  the  cause  to  this  court 

The  substance  of  the  evidence  was  that  Mr.  Blum  was  a  prosperous  busi- 
ness man,  and  happy  in  his  domestic  affairs;  that  on  January  1,  1017,  cer- 
tain of  his  property  in  Alaska  was  burned,  and  that  the  news  of  the  fire 

^B9For  oUmt  cfmm  m*  Mun«  topic  ft  KIBT-NXJMBBR  in  aU  K«j-Niimb«r«d  Digtfti  ft  Indoii 
•Rehearing  denied  October  14,  1919. 
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^reatlj  depressed  him  for  a  time ;  that  he  did  not  sleep  wen,  and  was  greatly 
worried  about  his  business,  and  said  he  codld  not  get  the  Alaska  fire  ont  of 
his  mind;  but  that  his  condition  of  mind  improved  somewhat  before  January 
12th,  the  day  on  which  he  died ;  that  on  that  morning  he  and  his  wife  went 
to  a  ship  to  see  a  friend  sailing  for  Alaska ;  that  later  Mr.  Blum  went  to  his 
office,  transacted  some  business  there,  and  went  to  his  home  for  luncdi ;  that 
after  lunch  he  took  a  nap  and  returned  to  his  office;  that  he  went  to  a  barber 
shop,  where  he  again  seemed  nervous  and  restless,  and  returned  to  his  office 
about  half  past  4 ;  that  he  walked  up  and  down,  and  apparently  was  under 
mental  strain  and  discouraged;  that  about  5  o*clock  he  complained  to  his  as- 
sociate that  he  could  not  collect  his  thoughts;  that  he  stepped  into  his  pri- 
vate office,  leaving  the  door  connecting  with  his  outer  office  partly  open ;  that 
his  absence  was  noticed,  and  that  immediately  thereafter  his  body  was  found 
on  the  sidewalk  two  stories  below.  There  was  some  testimony  that  a  few 
days  before  his  death  he  had  had  a  fainting  spell,  and  that  he  complained 
of  feeling  iil,  and  that  when  a  feeling  of  faintness  was  coming  upon  him  he 
would  try  to  get  fresh  air.  There  was  clear  proof  that  he  complained  of  lack 
of  sleep,  inability  to  collect  his  thoughts,  and  was  more  or  less  melancholy 
shortly  before  his  death. 

There  is  no  positive  evidence  as  to  how  he  got  out  of  the  window,  whidi 
was  over  3  feet  high  from  the  floor,  and  had  a  sill  42  inches  wide,  and  the 
lower  sash  being  raised  left  an  opening  2  feet  4\^  inches  wide  and  2  feet  9% 
inches  high.  But  the  contention  of  the  plaintiff  below  was  that  he  fell  out 
involuntarily  while  trying  to  get  air,  and  that  his  death  was  wholly  involun- 
tary and  purely  accidental,  while  the  Insurance  company  contended  fhat  he 
Jumped  out  voluntarily,  sane  or  insane,  and  that  his.  death  was  suicide.  As 
the  case  was  properly  for  the  Jury,  we  need  not  dwell  upon  the  evidence. 

Peters  &  Powell,  of  Seattle,  Wash.,  for  plaintiff  in  error. 
Preston,  Thorgrimson  &  Turner  and  Lyons  &  Orton,  all  of  Seattle, 
Wash.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  The  prin- 
cipal assignments  of  error  are  directed  to  the  instructions  of  the  court. 
The  insurance  company  requested  the  following  instruction: 

"It  appears  from  the  undisputed  evidence  in  this  case  that  on  the  12th  day 
of  January,  1917,  some  time  in  the  neighborhood  of  5  o'clock  in  the  after- 
noon, Samuel  Blum  was  in  his  office  in  the  Pacific  block  in  the  city  of  Seat- 
tle; that  this  office  had  an  opening  to  the  city  street  through  a  window  or 
series  of  windows  fronting  thereon;  that  Blum  was  last  seen  alive  in  this 
room ;  that  almost  immediately  thereafter  his  body  was  found  lifeless  on 
the  sidewalk  pavement,  which  he  must  have  reached  through  this  window 
opening  of  his  office.  The  question,  after  all,  for  you  to  determine,  then,  is  as 
to  whether  Blum  came  out  of  this  window  intentionally  or  unintentionally. 
If  you  are  satisfied  by  a  greater  weight  of  evidence  that  it  is  more  probable 
that  he  came  out  or  through  the  window  intentionally  than  that  he  did  it  by 
accident  or  unintentionally,  then  the  burden  of  proof  placed  upon  the  de- 
fendant by  the  presumption  of  law  existing  against  suicide  will  have  been 
supported  by  the  defendants,  and  your  verdict  should  be  for  the  defendant" 

The  court  gave  the  instruction,  but  added  the  following: 

"I  don't  think  that  that  instruction  could  possibly  mislead  you,  but  to  avoid 
any  chance  that  it  may,  I  wish  to  qualify  it  somewhat  It  is  stated  therein 
that  the  question  is  as  to  whether  he  came  out  of  the  window  intentionally 
or  unintentionally.  Now  suicide  is  the  intentional  taking  of  one's  life.  There- 
fore, to  constitute  suicide  on  the  part  of  Blum  in  jumping  or  throwing  him- 
self from  that  window,  the  following  elements  would  be  necessary:  That  is, 
that  he  voluntarily  came  through  the  window;  that  he  knew  when  he  did  vol- 
untarily come  through  the  window  that  It  would  probably  result  in  his  death; 
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and  that  he  did  jump  or  throw  himself  from  the  window  with  the  idea  of 
ending  his  life  and  killing  himself." 

Counsel  for  the  insurance  company  excepted  to  that  part  of  the 
qualifying  charge  which  stated  in  effect  that  one  alleged  to  have  com- 
mitted suicide  must  know  at  the  time  that  his  act  would  probably  re- 
sult in  death  or  in  fatality. 

The  position  of  the  insurance  company  is  that  by  the  qualification 
the  jury  were  instructed  that  if  they  found  tliat  Mr.  Blum  was  insane, 
and  that  he  went  through  the  window  without  a  conscious  intent  of 
self-destruction,  they  could  not  find  that  he  committed  suicide. 

A  study  of  the  opinions  of  the  courts  upon  the  subject  of  provisos 
and  clauses  similar  to  the  one  under  consideration  tells  us  that  after 
the  decision  of  the  Supreme  Court  in  1872  in  Insurance  Co.  v.  Terry, 
15  Wall.  580,  21  L.  Ed.  236,  wherein  it  was  held  that  a  proviso  in  a 
contract  of  life  insurance  against  death  by  suicide  did  not  include  a 
self-killing  which  was  not  intentional,  and  that,  when  the  deceased 
did  not  realize  the  physical  nature  and  consequences  of  his  act,  and 
took  his  own  life,  being  impelled  by  an  irresistible,  insane  impulse,  it 
was  not  his  act,  and  no  more  than  an  accident,  changes  in  the  lan- 
guage of  contracts  of  insurance  were  frequently  made  with  a  view  of 
excluding  a  certain  manner  of  death  from  the  risk  assumed  by  the 
insurers.  The  changed  forms  often  provide  that  the  insuring  com- 
pany does  not  assume  the  risk  of  self-destruction,  sane  or  insane.  In 
Bigelow  V.  Berkshire  Insurance  Co.,  93  U.  S.  284,  23  L.  Ed.  918,  the 
policy  contained  a  condition  of  avoidance  if  the  insured  should  die 
by  suicide,  sane  or  insane.    The  court  said: 

*The  words  of  this  stipulation  'shall  die  by  suicide  (sane  or  iitSane)/  must 
receive  a  reasonable  construction.  If  they  be  taken  in  a  strictly  literal  sense, 
their  meaning  might  admit  of  discussion;  but  it  is  obvious  that  they  were 
not  so  used.  'Shall  die  by  his  own  hand,  sane  or  insane,*  is  doubtless  a 
more  accurate  mode  of  expression ;  but  it  does  not  more  clearly  declare  the 
intention  of  the  parties.  Besides,  the  authorities  uniformly  treat  the  terms 
^suicide'  and  'dying  by  one*s  own  hand,'  in  policies  of  life  insurance,  as  synon- 
ymous,  and    the   popular   understanding   accords   with   this   interpretation. 

*  ♦  ♦  Life  insurance  companies  indiscriminately  use  either  phrase,  as  con- 
veying the  same  idea.  If  the  words  'shall  commit  suicide*  standing  alone  In 
a  policy  import  self-murder,  so  do  the  words  'shall  die  by  his  own  hand.'  Either 
mode  of  expression,  when  accompanied  by  the  qualifying  words,  must  receive 
the  same  construction.  ♦  ♦  *  Nothing  can  be  clearer  than  that  the  words 
'sane  or  insane'  were  introduced  for  the  purpose  of  excepting  from  the  opera- 
tion of  the  policy  any  intended  self-destruction,  whether  the  insured  was  of 
sound  mind  or  in  a  state  of  insanity.  These  words  have  a  precise,  definite, 
and  well-understood  meaning.  No  one  could  be  misled  by  them ;  nor  could  an 
expansion  of  this  language  more  clearly  express  the  intention  of  the  parties. 

*  *  ♦  It  is  unnecessary  to  discuss  the  various  phases  of  insanity.  In  order 
to  determine  whether  a  set  of  circumstances  might  not  possibly  arise  which 
would  defeat  the  condition.  *  ♦  ♦  For  the  purposes  of  this  suit  it  is 
enough  to  say  that  the  policy  was  rendered  void  if  the  insured  was  conscious 
of  the  physical  nature  of  his  act,  and  intended  by  it  to  cause  his  death,  al- 
though, at  the  time,  he  was  incapable  of  judging  between  right  and  wrong, 
and  of  understanding  the  moral  consequences  of  what  he  was  doing.  •  •  • 
To  say  that  the  company  will  not  be  liable  if  the  insured  shall  die  by  'suicide, 
felonious  or  otherwise,'  is  the  same  as  declaring  its  nonliability  If  he  shall  die 
by  'saldde,  sane  or  Insane.' " 
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In  Clarke  v.  Equitable  Assurance  Society,  118  Fed.  374,  55  C.  C 
A.  2CX),  the  policy  provided  that — 

"Self-destruction,  sane  or  insane,  within  one  year  from  the  date  of  the  Issu- 
ance of  the  policies,  is  a  risk  not  assumed  by  the  society  in  this  contract." 

The  Court  of  Appeals  carefully  reviewed  the  decisions,  and  con- 
cluded that  the  insurer  was  not  liable.  The  reasoning  was  that  the 
proviso  had  no  words  which  limited  its  operation  to  intentional  sui- 
cide, but  that  the  insurer  contracted  that  it  would  not  assume  the 
risk  of  self-destruction,  sane  or  insane.  To  a  contention  that  self- 
destruction  would  avoid  the  policy  if  the  insured  lacked  intelligence 
to  know  that  his  act  was  wrong,  but  that  the  policy  would  not  be  avoid- 
ed if  he  did  not  understand  the  physical  nature  of  his  act,  the  court 
said: 

''To  sustain  sudi  contention  would  require  us  to  believe  that  the  deceased 
shot  himself  through  the  head  because  he  did  not  know  that  it  would  kill  him. 
Instead  of  giving  to  the  words  of  the  proviso  the  plain  meaning  for  whldi  they 
were  manifestly  Intended — ^that  the  insurer  intended  to  guard  itself  ftom 
liability  if  the  insured  came  to  his  death  from  any  phy^cal  movement  of 
his  own,  whether  sane  or  insane — we  would  lose  ourselves  in  consideration 
of  the  different  biases  of  insanity,  be  compelled  to  split  it  into  degrees,  and 
to  hold  that,  if  he  was  so  entirely  insane  as  not  to  understand  the  physical 
consequences  of  his  act,  the  proviso  would  be  avoided,  while  a  lesser  degree  of 
insanity  would  make  the  company  liable." 

In  the  more  recent  case  of  Moore  v.  Northwestern  Mutual  Life  In- 
surance Co.,  192  Mass.  468,  78  N.  E.  488,  7  Ann.  Cas.  656,  the  Su- 
preme Court  of  Massachusetts  referred  to  Bigelow  v.  Berkshire  Life 
Insurance  Co.,  supra,  and  pointed  out  that  in  the  pleadings  in  that 
action  a  replication,  alleging  that  the  insured,  when  he  inflicted  the 
pistol  wound  upon  his  person  by  his  own  hand,  was  of  unsound  mind 
and  wholly  tmcpnscious  of  his  act,  was  held  to  be  bad  as  against  a 
demurrer,  and  quoted  approvingly  from  De  Gogorza  v.  Knickerbock- 
er Life  Ins.  Co.,  65  N.  Y.  232.  In  that  case  the  trial  judge  charged 
that  if  the  act  causing  the  death  of  the  assured  was  an  involimtary 
act  of  one  incapable  of  exercising  his  will,  then  the  company  would 
be  liable,  but  the  Court  of  Appeals  in  New  York  held  that  such  an 
instruction  was  erroneous,  and  that  the  words,  "sane  or  insane,"  in- 
corporated in  the  policy  meant  just  what  those  words  commonly  im- 
port, "and  that  is,  if  death  ensues  from  any  physical  movement  of 
the  hand  or  body  of  the  assured  proceeding  from  a  partial  or  total 
eclipse  of  the  mind,  the  insurer  may  go  free."  As  specially  pertinent 
to  the  case  before  us,  the  Court  of  Appeals  said : 

'*We  are  not  altogether  unmindful  of  the  force  of  the  proposition  that  a 
man  does  not  die  by  his  own  hand  who  has  not  sufficient  mind  to  will  his 
own  death,  and  it  is  not,  perhaps,  entirely  easy  to  see  in  what  precise  words 
in  our  language  the  idea  may  be  accurately  and  artistically  expressed  that 
a  totally  insane  man  may  take  his  own  life.  But  the  question  seems  to  In- 
volve more — ^the  refinement  of  language — ^than  the  application  of  practical 
sense,  and  we  are  of  the  opinion  that,  in  the  common  Judgment  of  mankind,  it 
will  be  considered  that  when  a  totally  insane  man  blows  his  brains  oat  with 
a  pistol  that  he  will  be  said,  to  have  died  by  his  own  hand  wittUn  the  i 
of  a  policy  such  as  we  have  now  under  consideration.** 
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In  the  support  of  the  approval  of  these  views  the  Supreme  Court 
of  Massachusetts  cites  Travelers*  Insurance  Co.  v.  McConkey,  127 
U.  S.  661,  8  Sup.  Ct.  1360,  32  L.  Ed.  308;  Clarke  v.  Equitable  As- 
surance Society,  supra,  and  other  cases.  The  conclusion  of  the  court 
was  that  on  reason  and  authority  the  words  "sane  or  insane"  cover 
•every  case  of  suicide,  and  that  where  self-destruction  was  clearly 
shown,  it  made  no  difference  what  the  state  of  mind  of  the  person 
committing  the  suicide  was.  In  Billings  v.  Accident  Co.  of  North 
America,  64  Vt.  78,  24  Atl.  654,  17  L.  R.  A.  89,  33  Am.  St.  Rep.  913, 
the  policy  provided  that  there  would  be  no  liability  if  death  resulted 
from  suicide,  sane  or  insane,  and  the  court  held  that  this  clause  in- 
<duded  self-destruction  irrespective  of  the  assured's  mental  condition 
at  the  time  of  the  act,  and  that  the  court,  in  an  action  on  the  policy, 
would  not  attempt  to  measure  the  degrees  of  insanity.  Adkins  v. 
Columbia  Life  Ins.,  70  Mo.  27,  35  Am.  Rep.  410. 

These  opinions  appear  to  us  as  logical  and  fair  interpretations  of 
the  plain  words  used  in  the  contract  of  insurance.  If  the  insured  fell 
out  of  the  window  by  accident  or  in  a  faint,  and  was  killed  by  the 
fall,  of  course  there  could  be  a  recovery.  But  if  he,  of  his  own  phys- 
ical motion,  went  through  the  window  and  so  destroyed  himself,  then 
under  the  contract  the  insurer  can  avoid  liability,  and  it  would  matter 
not  what  the  mental  condition  of  the  insured  was.  The  effect  of  the 
qualification  to  the  instruction  quoted  was  a  direction  that,  although 
death  may  have  resulted  from  the  physical  act  of  going  through  the 
window,  suicide  could  not  be  foimd  unless  deceased  intended  to  kill 
himself,  and  knew  that  his  act  would  probably  result  in  death.  And 
this  we  hold  was  a  material  error. 

We  cannot  sustain  the  contention  of  the  insured  that  the  statutory 
definition  of  suicide  as  the  "intentional  taking  of  one's  own  life," 
found  in  the  Criminal  Code  of  the  state  of  Washington  (section  2385, 
vol.  1,  Rem.  &  Bal.  Ann.  Codes)  is  controlling.  That  provision  has 
to  do  with  offenses  against  the  public,  but  is  not  decisive  in  cases  of 
private  rights. 

^  The  judgment  is  reversed,  and  the  cause  is  remanded^  with  direc- 
tions to  grant  a  new  trial. 

Reversed  and  remanded 


<258  Fed.  901) 

PENN  MUT.  LIFE  INS.  00.  T.  BLUlf.*^ 

(Clrcait  Ooqrt  of  Appeals,  mnth  Oircait    July  7,  1019.) 

No.  8241. 

In  Error  to  the  Dlstrtct  Court  of  the  United  States  for  the  Northern  IMvl- 
don  of  the  Western  District  of  Washington ;  Edward  E.  Oushman,  Judge. 

Action  by  Estelle  M.  Blum  against  the  Penn  Mutual  JAte  Insurance  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  brings  error.    Reversed. 

Hartman  &  Hartman,  of  Seattle,  Wash.,  for  plaintiff  in  error. 
Preston,  Thorgrlmson  &  Turner  and  Lyons  &  Orton,  aU  of  Seattle^  Wash., 
for  deftodant  in  error. 

Befoitt  OILBBBT,  BOSS^  and  HUNT,  Circuit  Jndgei^ 

nUhMring  dMiied  October  14,  1919. 
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HUNT,  Circuit  Judge.  Tliis  cause  was  tried  Jolntiy  wltii  United  States  Fi- 
delity ft  Guaranty  Ca  v.  Blum,  258  Fed.  897,  109  C.  C.  A.  «17.  and  hy  stipula- 
tion tlie  facts  of  that  case  are  to  be  considered  liereln.  Inasmuch  as  the  ques- 
tions of  law  are  also  the  same  as  in  the  other  case,  up<m  the  authority  of  the 
decision  therein,  the  Judgment  is  reversed,  with  directions  to  grant  a  new  triaL 


(258  Fed.  902) 

THE  ADRIATia 

(Circuit  Court  of  Appeals,  Third  (Xrcuit    June  7,  1919.) 

No.  2463. 

1.  AmOBAI^TT   ^=972 — ^IlfTKBlf ATIOlfAI.  LaW   ^S>1() — COMTTT. 

Cn  principles  of  international  comity,  a  United  States  court  is  bound  to 
accept  a  suggesticm  of  the  British  ambassador  that  the  British  govern- 
ment requisitioned  a  certain  British  ship  at  a  certain  time. 

2.  Intebnational  Law  ^=»10 — British  Ship — Comitt. 

A  United  States  court,  in  a  libel  against  a  British  ship,  on  suggestion  by 
the  British  ambassador,  appearing  as  amicus  curias,  that  the  ship  has 
been  duly  requisitioned  by  the  British  govemm^it,  is  not  at  liberty  to 
consider  the  question  of  the  validity  of  the  requisition,  or  to  consider  a 
claim  by  libelant,  alleging  breach  of  a  charter  party,  that  the  British 
government  did  not  have  power  to  requisition  the  vessel,  because  the  ves- 
sel at  the  time  was  on  the  high  seas. 

3.  Admiralty  ^=s>39 — Comity — Dismissal  Without  Prejudice. 

Where  a  United  States  court,  hearing  a  libel  of  a  British  ship  based  on 
an  alleged  breach  of  a  charter  party,  cannot  consider  the  questions  in- 
volved by  reason  of  the  British  ambassador  having  suggested  that  the 
vessel  was  duly  requisitioned  by  the  British  government,  it  will  dismiss 
the  proceedings  without  prejudice  to  the  right  of  the  libelant  to  institute 
another  action  in  some  court  which  is  in  a  position  to  pass  upon  the 
question  of  the  validity  of  the  suggested  requisition. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania ;  Oliver  B.  Dickinson,  Judge. 

Libel  in  rem  by  H.  Baars  &  Co.  and  the  Export  Terminal  &  Ship- 
ping Company  against  the  British  steamship  Adriatic,  and  in  per- 
sonam against  the  owners,  W.  H,  Cockerline  &  Co.,  to  recover  dam- 
2iges.  From  a  decree  in  favor  of  the  respondents  (253  Fed.  489),  the 
libelants  appeal.    Affirmed. 

Howard  T.  Kingsbury  and  Frederic  R.  Coudert,  both  of  New  York 
City,  for  British  Embassy. 

Willard  M.  Harris,  of  Philadelphia,  Pa.,  and  John  C.  Avery,  of  Pen- 
sacola,  Fla.,  for  appellants. 

John  M.  Woolsey,  of  New  York  City,  Howard  H.  Yocum,  of  Phil- 
adelphia, Pa.,  and  Harry  D.  Thirkield,  of  New  York  City,  for  appellees. 

Before  BUFFINGTON,  WOOLLEY,  and  HAIGHT,  Circuit 
Judges. 

HAIGHT,  Circuit  Judge.  H.  Baars  &  Co.,  a  corporation  of 
Delaware,  filed  in  the  court  below  a  libel  in  rem  against  the  British 
steamship  Adriatic,  and  a  libel  in  personam  against  the  owners,  W.  H. 
Cockerline  &  Co.,  a  British  concern,  to  recover  damages  which  it 

^s»For  othtf  cmMs  see  same  topio  *  KBT>NUMBBR  in  aU  Key-NomtMrvd  Dictsts  A  lAdeset 
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claimed  to  have  sustained  by  reason  of  an  alleged  breach  of  a  charter 
party  that  had  been  entered  into,  on  September  28,  1916,  between  the 
owners  of  the  steamship  and  the  Export  Terminal  &  Shipping  Com- 
pany, and  which  had  been  assigned  by  the  latter  to  the  libelants  prior 
to  the  alleged  breach.  The  original  charterer  subsequently,  by  peti- 
tion of  intervention,  became  a  colibelant  in  the  suits.  The  charter  was 
for  a  single  voyage  from  an  American  port  to  a  European  port,  and 
was  to  become  effective  upon  the  arrival  of  the  vessel  at  the  port  of 
Philadelphia,  Pa.,  where  orders  were  to  be  given  at  once  by  the  char- 
terers. On  November  8,  1915,  while  the  vessel  was  on  the  high  seas, 
the  Transport  Division  of  the  British  Admiralty  notified  the  owners 
in  England,  by  telegram,  which  was  confirmed  by  letter  sent  to  them 
the  following  day,  that  the  ship  had  been  requisitioned  for  govern- 
ment service.  Instructions,  to  be  given  to  the  master  when  the  vessel 
should  reach  Philadelphia,  were  also  cabled  to  the  British  consul  gen- 
eral at  Philadelphia.  Although  the  owners  endeavored  to  have  the 
requisition  canceled  and  the  vessel  released,  they  were  unsuccessful. 
She  reached  Philadelphia  on  November  28,  1915,  and  on  the  next  day 
the  master  was  notified  by  the  British  consul  general  that  she  had 
been  requisitioned,  and  he  was  given  certain  instructions  as  to  her 
further  movements,  which,  with  the  concurrence  of  the  owners,  he 
obeyed,  and  which  made  it  impossible  for  the  vessel  to  fulfill  the  char- 
ter. The  vessel  remained  continuously  in  the  government  service 
from  that  time  until  she  was  lost  at  sea  about  a  year  later. 

Before  the  case  came  on  for  trial,  but  long  after  the  vessel  had  been 
released  from  arrest  under  bond  given  by  the  owners,  a  suggestion 
was  filed  by  counsel  for  the  British  Embassy,  appearing  as  amici 
curiae,  to  the  effect,  among  other  things,  that  the  steamship,  which 
was  of  British  registry  and  belonged  to  subjects  of  Great  Britain,  had 
been  "duly  requisitioned  by  the  British  Admiralty,  which  is  an  in- 
tegral part  of  the  government  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,"  and  that  the  requisition  was  "a  governmental  action  by 
the  government  of  Great  Britain,  and  should  not  be  inquired  into 
by"  the  court  in  which  the  cause  was  pending.  Considerable  testimony 
was  taken  by  the  respondents  as  to  the  legality  of  the  requisition  and 
as  to  the  eflfect  of  a  refusal  by  the  master  of  the  vessel  or  the  owners 
to  obey  the  instructions  of  the  Admiralty  and  of  the  British  consul 
general  at  Philadelphia,  and  as  to  what  the  British  government  could 
have  done  to  compel  obedience  to  them.  No  testimony  was  offered 
by  the  libelants  on  any  of  these  points. 

[1]  The  learned  judge  of  the  court  below,  feeling  that  under  the 
circumstances  he  should  decline  to  adjudicate  "any  claim  of  right  ad- 
vanced by  the  libelants"  which  grew  out  of  the  requisitioning  of  the 
vessel  by  the  British  government,  dismissed  the  libels.  Thereupon 
the  libelants  appealed.  In  addition  to  the  before-mentioned  suggestion 
filed  in  the  court  below,  there  has  been  filed  in  this  court,  under  the 
hand  of  the  British  ambassador  and  the  seal  of  the  British  Embassy, 
a  certificate  wherein  are  set  forth  the  same  facts  as  were  set  forth  in 
the  suggestion,  and  an  express  avowal  again  made  that  the  requisition 
of  the  steamship  was  "a  governmental  act  by  the  government  of  Great 
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Britain  and  Ireland/*  On  principles  of  international  comity,  we  fed 
bound  to  accept  the  suggestion  and  avowal  of  the  British  ambassador 
as  conclusively  establishing  both  the  fact  of  the  requisition  and  its 

Governmental  character.  Such  has  been  the  practice,  as  to  similar 
acts,  of  the  English  courts  (The  Parlement  Beige,  L.  R.  5  P.  D.  197; 
The  Constitution,  I;.  R.  4  P.  D.  39),  and  quite  generally  of  the  courts 
of  this  country.  See  The  Marpo  (D.  C.  S.  D.  N.  Y.)  252  Fed.  627; 
Agency  of  Can.  Car  &  F.  Co.  v.  American  Can  Co.  (D.  C.  S.  D.  N. 
Y.)  253  Fed.  152;  The  Roserie  (D.  C.  N.  J.)  254  Fed.  154,  where  the 
suggestions  were  made  directly  by  counsel  for  an  embassy,  and  The 
Exchange,  7  Cranch,  116,  3  L.  Ed.  287,  where  it  was  made  through 
the  attorney  for  the  United  States. 

It  must  be  considered  as  established,  therefore,  that  the  vessel  was 
actually  requisitioned  by  the  British  governments  acting  through  the 
Admiralty,  before  the  time  arrived  for  her  to  perform  the  charter. 
The  charter  party  contained  the  following  clause,  viz.:  "If  vessel 
be  requisitioned  by  the  British  Admiralty,  this  charter  is  to  be  null  and 
void."  As  the  vessel  was  requisitioned  by  the  British  Admiralty,  that 
provision  of  the  charter  party  would  seem  to  relieve  absolutely  the 
owners  from  any  liability  growing  out  of  her  failure  to  perform  the 
charter.  The  libelants  contend,  however,  that  it  does  not  have  that 
effect,  because,  as  it  is  claimed,  the  British  Admiralty  had  no  power, 
under  the  English  law,  to  requisition  the  vessel  when  the  attempt  to 
do  so  was  made,  because  she  was  then  upon  the  high  seas  and  not 
within  the  British  Isles  or  the  waters  adjacent  thereto.  Of  course, 
that  contention,  if  correct,  to  have  any  effect,  must  necessarily  be 
predicated  upon  the  assumption  that  the  provision  in  question  of  the 
charter  party  referred  only  to  such  requisitions  of  the  British  Ad- 
miralty as  ^ould  be  stricdy  legal  and  in  accordance  with  the  laws 
of  Great  Britain,  as  distinguished  from  requisitions  which  might  in 
fact  be  made  by  the  Admiralty,  but  which  were  beyond  its  l^;al  power 
and  authority  to  make. 

[2]  Assuming,  for  purposes  of  argument  only,  that  sudi  is  a  proper 
construction  of  the  charter  party,  it  is  apparent  that,  if  the  vessel  was 
l^ally  requisitioned,  no  liability  attached  to  the  respondents  by  rea- 
son of  the  failure  of  the  vessel  to  thereafter  perform  the  charter, 
because,  upon  such  a  requisition,  the  charter  party,  by  its  express 
terms,  became  null  and  void.  But,  in  accordance  with  the  rule  that 
"the  courts  of  one  independent  government  will  not  sit  in  judgment 
on  the  validity  of  the  acts  of  another  done  within  its  own  territory," 
it  is  not  withm  the  province  of  a  court  of  this  country  to  attempt  to 
determine  whether  the  requisition  of  the  vessel  was  valid  or  invalid 
under  the  laws  of  Great  Britain;  it  must  be  here  accepted  as  l^al, 
or,  as  it  is  sometimes  expressed,  such  a  question  is  not  justiciable. 
Ricaud  v.  American  Metal  Co.,  246  U,  S.  304,  309,  38  Sup.  Ct  312, 
62  L.  Ed.  733 ;  Underbill  v.  Hernandez,  168  U.  S.  250,  253,  18  Sup. 
Ct  83,  42  "L.  Ed.  456;  American  Banana  Co.  v.  United  Fruit  Co., 
213  U.  S.  347,  357,  29  Sup.  Ct.  511,  53  L.  Ed.  826,  16  Ann.  ^Cas.  1047; 
Oetjen  v.  Central  Leather  Co.,  245  U.  S.  297,  303,  38  Sup.  Ct  309;  62 
I^  Gd.  726;  The  Invincible,  2  CalL  29,  Fed  Cas.  No.  7,054;  Hewitt 
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V.  Speyer,  250  Fed.  367,  162  C.  C.  A.  437  (C.  C.  A.  2d  Cir.);  Earn 
Line  S.  S.  Co.  v.  Sutherland  S.  S.  Co.  (D.  C.  S.  D.  N.  Y.)  254  Fed. 
126.  Hence  it  foDows  that,  even  if  the  charter  party  be  construed  as 
libelants  must  have  it  construed  to  raise  the  question  of  the  validity  of 
the  requisition,  no  cause  of  action  accrued  to  them  from  the  failure 
of  the  vessel  to  perform  the  charter,  so  far  as  the  courts  of  this  coun- 
try are  at  liberty  to  determine.  This  conclusion  has  rendered  it  un- 
necessary for  us  to  consider  or  decide  any  of  the  other  questions  which 
have  been  raised. 

[3]  The  decree  will  accordingly  be  affirmed,  with  costs.  However, 
in  order  that  there  may  be  no  possible  misunderstanding  in  the  future 
as  to  the  effect  of  the  decree,  we  deem  it  proper  to  expressly  state, 
what  we  think  is  necessarily  to  be  inferred  from  the  action  of  the  court 
below,  that  the  libels  are  dismissed  without  prejudice  to  the  right  of 
the  libelants  to  institute  another  action  in  any  court  which  is  in  a 
position  to  pass  upon  the  question  which,  as  above  stated,  we  have  not 
f  dt  at  liberty  to  inquire  into. 


(258  Fed.  905) 

SETTTON  v.  BBBRLB-ALBRBOHT  FLOUR  CO. 

(Oircoit  Court  of  Appeals,  Eighth  Circuit.    May  7,  1919.    Rehearing  Denied 

July  22,  1919.) 

No.  5218. 

1«  &AXXB  ^=»418(2)— Bbxach  or  Contsact  to  Deuvkr— Msasubb  of  Damages 
— **Placb  of  Delivkbt." 

When  contracts  for  the  sale  of  chattels  are  broken  by  vendor  failing  to 
deliver,  the  measure  of  damages  is  the  difference  between  the  contract 
price  and  tlie  market  price  of  the  article  at  the  time  when  and  the  place 
where  it  should  have  been  delivered,  with  interest ;  the  place  of  delivery 
meaning  the  place  where  title  passes. 

2.  Sales  ^5»418(12) — ^Breach  of  Contbaot-— Mbasube  of  Damages — ^Resaub 
contbaots. 

If  a  buyer  of  chattels  has,  in  advance,  made  a  contract  for  resale,  and 
discloses  such  tSLCt  to  his  vendor,  who  undertakes  to  furnish  the  commod- 
ity and  deUver  it  at  a  specified  time  and  place,  so  that  the  buyer  may 
fulfill  his  resale  contract,  but  the  vendor  fails  to  do  so,  he  will  be  liable 
on  the  basis  of  the  profits  the  vendee  would  have  realized  on  his  contract 
of  resale. 

8.  Sales  ^=»418(12)— Bbeach  of  Contbact  to  Deuveb — ^Measube  of  Damages 
— "C.  I.  F." 

Where  a  flour  merchant  in  Alexandria,  Bgypt,  brought  an  action  for 
breach  of  a  contract  to  buy  of  a  corporation  in  St  Louis,  Mo.,  "2,000  bags 
*White  OwP  at  23/6  per  280  lbs.  c.  L  £.  Alexandria,  all  August  shipment," 
but  tailed  to  allege  special  damages,  or  facts  showing  an  exception  to  the 
general  rule  of  damages,  the  measure  of  damages  was  the  difference  be- 
tween the  contract  price  and  the  market  price  at  St  Louis,  and  not  the 
difference  between  the  contract  price  and  the  market  price  in  Alexandria ; 
the  contract  not  being  one  technically  for  resale,  and  the  letters  "c  t  f." 
merely  meaning  "cost,  insurance,  and  freight" 

Carland,  Circuit  Judge,  dissenting. 

^Ba»Fov  othtr  omm  Me  mom  topic  A  KBT-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  Dyer,  Judge. 

Action  by  Jacques  Setton,  doing  business  as  Jacques  Settcm  &  Co., 
against  the  Eberle-Albrecht  Flour  Company,  for  breach  of  contract. 
Judgment  for  defendant  on  a  directed  verdict,  and  plaintiff  brings 
error.    Affirmed. 

Frank  H.  Sullivan,  of  St.  Louis,  Mo.  (Clement  A,  Lawler,  of  Kan- 
sas City,  Mo.,  and  George  F.  Haid,  of  St  Louis,  Mo.,  on  the  brief),  for 
plaintiff  in  error. 

Rhodes  E.  Cave,  of  St.  Louis,  Mo.  (A.  G.  Eberie  and  George  H. 
Williams,  both  of  St  Louis,  Mo.,  on  the  brief),  for  defendant  in  error. 

Before  HOOK  and  GARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  The  plaintiff,  Setton,  a  flour  merchant 
of  Alexandria,  Egypt,  brought  this  action  against  the  defendant,  the 
Eberie- Albrecht  Flour  Company,  of  St.  Louis,  Mo.,  for  a  breach  of  the 
following  contract,  dated  July  11,  1914: 

"We  offer  to  buy  of  you  2,000  bags  *White  Owl'  at  23/6  per  280  lbs.  c.  L  f. 
Alexandria,  aU  August  shipment" 

This  offer  was  accepted  by  cable.  The  contract  was  wholly  by  cor- 
respondence and  cable.  The  defendant  failed  to  deliver  the  flour,  as 
performance  became  difficult  by  the  breaking  out  of  the  World  War 
early  in  August.  Probably  the  principal  cause  of  the  breach  was 
obstruction  to  shipping  facilities.  It  may  also  be  that  enhancement  of 
price  was  a  factor.  It  is  not  claimed  that  either  of  these  causes  was 
legal  justification  for  the  breach.  In  the  trial  court  the  case  turned 
wholly  on  the  proper  measure  of  damages;  plaintiff  insisting  that 
they  should  be  based  on  the  difference  between  the  contract  price 
and  the  market  price  at  Alexandria,  and  the  defendant  on  the  differ- 
ence between  the  contract  price  and  the  market  price  at  St.  Louis. 
The  trial  court  held  with  defendant,  and  excluded  evidence  as  to  prices 
in  Egypt,  and,  as  plaintiff  offered  no  evidence  of  market  price  at  St. 
Louis,  it  directed  a  verdict  in  favor  of  defendant  at  the  conclusion  of 
plaintiff's  case,  and  entered  judgment  accordingly.  Plaintiff  brings 
error  to  review  that  judgment. 

Some  time  was  spent  in  the  trial  court  explaining  the  letters  c.  i.  f . 
They  mean  "cost,  insurance,  and  freight."  Their  significance  was 
explained  by  Lord  Justice  Blackburn,  in  Ireland  v.  Livingston,  L.  R. 
5  H.  L.  395,  406,  in  language  quoted  in  Williston  on  Sales,  page  408, 
and  in  the  fourth  edition  of  Benjamin  on  Sales,  section  89L  The  Lord 
Justice  concludes  his  statement  as  follows : 

"In  substance,  therefore,  the  consignee  pays,  though  in  a  different  man- 
ner, the  same  price  as  if  the  goods  had  been  bought  and  shipped  to  him  in 
the  ordinary  way." 

The  duty  which  this  feature  of  the  contract  imposed  upon  the  seller 
has  no  bearing  upon  the  question  now  under  review. 

[1]  The  general  rule  as  to  damages  is  stated  by  Sedgwick;  at  sec* 
tion  7349  as  follows: 
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"When  contracts  for  the  sale  of  chattels  are  broken  by  the  vendor  fulling  to 
deliver  the  property  according  to  the  terms  of  the  bargain,  it  seems  to  be 
well  settled,  as  a  general  rule,  both  in  England  and  the  United  States,  that  the 
measure  of  damages  Is  the  difference  between  the  contract  price  and  the  mar- 
ket value  of  the  article  at  the  time  ♦  ♦  ♦  wben  and  the  place  where  it 
should  have  been  delivered,  with  interest." 

The  same  rule  is  expressed  in  slightly  different  lan^age,  and  a 
multitude  of  cases  cited,  in  the  fourth  edition  of  Sutherland  on  Dam- 
ages, at  section  651. 

The  words  "place  of  delivery"  in  the  rule,  mean  the  place  where 
title  passes.  If  the  goods  are  to  be  shipped  by  carrier,  this  will  be 
the  place  at  which  they  are  delivered  to  the  carrier.  If  there  is  no 
local  market  at  that  place,  the  words  have  been  enlarged  to  include 
places  in  the  same  vicinity  where  there  is  a  market ;  allowances  being 
made  for  freight.  The  rule  as  stated  by  Sedgwick  has  been  adopted 
by  the  federal  courts  (Grand  Tower  Co.  v.  Phillips,  23  Wall.  471,  23 
L.  Ed.  71 ;  Globe  Refining  Co.  v.  Landa  Cotton  Co.,  190  U  S.  540, 
23  Sup.  Ct.  754,  47  L.  Ed.  1171 ;  Salmon  v.  Helena  Box  Co.,  147  Fed. 
408,  412,  413,  17  C.  C.  A.  586),  and  by  all  state  courts  entitled  to 
speak  with  authority  on  such  a  subject  (Cahen  v.  Piatt,  69  N.  Y.  348, 
25  Am.  Rep.  203;  Rahm  v.  Deig,  121  Ind.  283,  23  N.  E.  141).  An 
examination  of  these  authorities  will  show  that  using  the  market  price 
at  the  place  of  ultimate  receipt  by  the  consignee  in  measuring  damages 
has  resulted  in  a  reversal  in  all  ordinary  mercantile  transactions. 

[2]  To  the  general  rule  there  is  an  exception,  which  is  accurately 
expressed  in  Sutherland  on  Damages,  section  662,  page  2343,  as  fol- 
lows: 

"If  the  buyer  has,  in  advance,  made  a  contract  for  resale,  and  discloses 
that  fact  to  his  vendor,  who  undertakes  to  furnish  the  commodity  and  deliver 
it  at  a  specified  time  and  place,  arranged  with  reference  to  enabling  the  buyer 
to  fulfill  his  contract  for  resale,  and  the  vendor  fails  to  deliver  the  property, 
he  will  be  liable  for  damages  on  the  basis  of  the  profits  the  vendee  would 
realize  upon  his  contract  for  such  resale." 

This  exception  is  well  illustrated  and  explained  in  Rahm  v.  Deig, 
121  Ind.  283,  23  N.  E.  141 ;  Howard  Supply  Co.  v.  Wells,  176  Fed. 
512,  100  C.  C.  A.  70;  West  Drug  Co.  v.  Byrd,  92  Fed.  290,  293,  34 
C.  C.  A.  351;  Southern  Flour  &  Grain  Co.  v.  McGeehan,  144  Wis. 
130,  128  N.  W.  879. 

Mere  knowledge  that  goods  are  purchased  for  resale  in  the  ordi- 
nary course  of  business  will  not  take  the  transaction  out  of  the  gen- 
eral rule  and  place  it  under  the  exception.  If  that  were  not  so,  the 
exception  would  swallow  up  the  general  rule  completely,  for  it  is  al- 
ways known  that,  when  goods  are  bought  from  a  manufacturer  by  a 
broker  or  wholesaler,  or  by  a  retailer  from  a  jobber,  the  buyer  pur- 
chases for  resale.  To  bring  a  case  within  the  exception,  the  buyer  must 
have  an  existing  contract  for  resale  at  the  time  of  the  purchase,  and 
must  buy  for  the  purpose  of  enabling  himself  to  perform  his  obliga- 
tions on  the  resale,  and  these  features  must  be  clearly  ^'jcplaincd  to  the 
seller,  and  he  must  enter  into  his  contract  for  the  purpose  of  enabling 
the  buyer  to  perform  his  obligations  under  the  contract  of  resale.  The 
same  result  will  follow  if  the  buyer  is  acting  as  the  agent  of  the  seller, 
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as  in  Cook  Mfg.  Co.  v.  Randall,  62  Iowa,  244,  17  N.  W.  510,  and  Mc- 
Connick  Harvesting  Co.  v.  Jensen,  29  Neb.  102,  45  N.  W.  160. 

It  will  be  found,  upon  a  careful  examination  of  authorities  entitled 
to  be  considered,  that  in  order  to  take  a  case  out  of  the  general  rule 
there  must  be  present  some  special  feature,  such  as  those  to  which 
we  have  adverted.  Such  special  features  must  be  sufficient  to  take 
the  case  out  of  the  special  title  of  Sales  and  place  it  under  the  gen- 
eral law  of  Contracts.  Then  the  rule  of  Hadley  v.  Baxendale,  9  Exch. 
341,  as  qualified  by  later  decisions,  may  control.  Globe  Refining  Co. 
V.  "Landa  Cotton  Oil  Co.,  190  U.  S.  540,  23  Sup.  Ct.  754,  47  L.  Ed. 
1171.  Mere  knowledge  that  goods  are  purchased  for  resale  is  not 
sufficient  to  produce  that  result.  One  reason  for  this  is  that  the  market 
price  at  the  place  where  the  goods  are  to  be  resold  carries  the  trans- 
action one  stage  nearer  the  ultimate  consumer  than  the  original  sale, 
and  always  shows  a  higher  market  value  than  that  which  controlled 
between  the  original  buyer  and  seller.  It  would  be  manifesUy  unjust 
to  measure  the  damages  by  a  market  value  thus  enhanced.  This  fea- 
ture is  well  explained  by  Judge  Adams,  speaking  for  this  court,  in 
Salmon  v.  Helena  Box  Co.,  147  Fed.  408,  412,  413,  77  C.  C.  A.  586. 

[3]  It  is  likewise  true  that  all  courts  regard  tihe  damages,  when  they 
are  measured  by  the  exception,  as  special  damages,  and  die  facts  show- 
ing that  the  exception  ought  to  apply  must  be  pleaded  in  the  complaint 
No  such  allegations  are  contained  in  the  complaint  in  this  case,  and  a 
reading  of  the  correspondence  between  the  parties  convinces  us  that  the 
facts  would  not  justify  such  claim. 

The  ruling  of  the  trial  court  was  therefore  rights  and  its  judgment 
is  affirmed. 

CARLAND,  Circuit  Judge,  dissents. 

4258  Fed.  908)  " 

GOLDSTEIN  v.  UNITED  STATES.  ♦ 

(Oircuit  Ooort  of  Appeals,  Nintb  Circuit    May  26, 19190 

No.  3289. 

1«  Abmt  and  Navt  ^=:»40 — Intbbfebenob  wth  Abmed  Fobobs  of  TJnitbd  Staiss 
— Offenses. 

The  exhibition  of  a  picture  during  the  existence  of  the  war  with  Ger- 
many, calculated  to  sow  discord  betwe«i  the  people  of  the  United  States 
and  the  British  Empire  by  arousing  feelings  of  indignation  by  portraying 
scenes  in  wliich  British  soldiers  were  depicted  during  the  Revolutionary 
War  as  murdering  noncombatant  Americans,  is  a  yiolation  of  Act  June 
15,  1917,  Ut  1,  I  3  (Comp.  St  1918, 1 10212c),  making  it  an  offense  for  any 
person  when  the  United  States  is  at  war  to  wnifully  cause  or  attempt  to 
cause  insubordination,  mutiny,  or  refusal  of  duty  in  the  armed  forces  of 
the  United  States,  for  the  depicting  of  such  scenes  mig^t  cause  insubor- 
dination, etc.,  of  armed  forces  operating  in  connection  with  the  Brltifih. 

2.  Abmt  and  Navy  ^s>40 — ^Intebfebbncb  with  Abmed  FdBoiB  or  Unitsd 
States — Offenses. 

An  indictment,  charging  that  defendant,  by  the  eidiibition  of  a  moFlng 
picture  calculated  to  cause  feelings  of  indignation  against  Bngland,  vlo- 

4B9»Fdr  otb«r  omm  Me  samt  toplo  A  KBT-NUMBBB  in  aU  Kay-Nmnbartd  Dlgwto  A  Indexii 
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lated  Act  June  15,  1917.  tit  1,  8  8  (Ck)mik  St  1918,  {  l<»12c),  nujWng  It 
an  offenJBe  for  any  person  to  cause,  or  attempt  to  cause,  ^^™^^^°» 
mutiny,  or  lefusal  of  duty  In  the  armed  forces  of  the  United  States,  *ew 
sufficient,  in  view  of  the  fact  that  mUllons  of  men  were  being  drafted, 
though  it  did  not  aver  that  soldiers  witnessed  the  exhibition  of  the  picture ; 

it  being  alleged  that  the  picture  was  publicly  exhibited.^ 

8  Army  and  Navt  ^=>40— Espionage  Act— iNDicmiEir^— Sufficiknct. 

An  Indictment  held  to  charge  a  violation  of  the  Espionage  Act,  in  that 
it  alleged  that  defendant  in  aid  of  the  German  government  had  control  of 
and  was  using  a  motion  picture  calculated  to  arouse  feelings  of  enmity 
between  the  people  of  the  United  States  and  the  British  Empire,  for  the 
purpose  of  violating  Act  June  16, 1917,  tit  1, 1 3  (CJomp.  St  1918, 1 10212c), 
ma^ng  it  an  offense  for  any  person  to  cause  or  attempt  to  cause  any  in- 
subordination or  refusal  of  duty  in  the  armed  forces  of  the  United  States. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  California;  Benjamin  F. 
Bledsoe,  Judge. 

Robert  Goldstein  was  convicted,  under  Act  June  15,  1917,  of  know- 
ingly, willfully,  and  unlawfully  attempting  to  cause  msubordination, 
disloyalty,  mutiny,  and  refusal  of  duty  in  the  military  and  naval  forces 
of  the  United  States  during  war,  and  he  brings  error.    Affirmed. 

The  plaintiff  in  error  was  convicted  on  two  counts  of  an  indictment,  the 
first  of  which  charged  as  follows :  "That  throughout  the  period  of  time  from 
the  6th  day  of  April,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
seventeen,  to  the  day  of  the  finding  and  presentation  of  this  indictment,  the 
United  States  has  been  at  war  with  the  Imperial  German  government,  and 
that  during  said  period  of  time  one  Kobert  Goldstein,  whose  full  and  true 
name  other  than  as  herein  stated  is  to  the  grand  jurors  unknown,  hereinafter 
called  defendant,  in  the  city  of  Los  Angeles,  state  of  Oalifomia,  and  within 
the  Southern  Division  of  the  Southern  District  of  California  and  within  the 
Jurisdiction  of  this  honorable  court,  did,  <m  the  28th  dlay  of  November,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  seventeen,  knowingly,  wiU- 
fully  and  unlawfully  attempt  to  cause  insubordination,  disloyalty,  mutiny,  and 
refusal  of  duty,  in  the  military  and  naval  forces  of  the  United  States  in  the 
manner  following,  that  is  to  say: 

'*That  at  the  time  and  place  aforesaid,  the  said  Kobert  Goldstein  did  present 
to  the  public  at  dune's  Auditorium  Theater,  a  certain  motion  picture  play,  en- 
titled and  known  as  *The  Spirit  of  *76,*  which  said  motion  picture  play  was 
designed  and  Intended  to  arouse  antagonism,  hatred,  and  enmity  between  the 
American  people,  and  particularly  the  American  miUtary  and  naval  forces, 
against  the  people  of  Great  Britain,  and  particularly  against  the  military  and 
naval  forces  of  Great  Britain  at  a  time  when,  as  the  defendant  then  and  there 
well  knew,  the  government  of  Great  Britain  with  Its  military  and  naval  forces 
was  an  ally  of  the  United  States  in  the  prosecution  of  the  war  as  aforesaid 
against  the  Imperial  German  government;  that  among  the  scenes  so  pre- 
sented in  said  motion  picture  play,  *The  Spirit  of  *76,*  there  was,  at  the  time 
and  place  aforesaid,  presented  to  the  public  in  said  picture  the  scene  of  a 
soldier  of  Great  Britain  whirling  an  American  infant  around  on  the  point 
of  his  bayonet,  and  the  scene  of  British  soldiers  in  the  act  of  shooting  and 
bayoneting  helpless  and  defenseless  American  women  and  children  and 
dragging  American  women  and  children  by  their  hair  and  capturing  and 
carrying  away  young  American  girls,  and  many  other  scenes  of  like  character, 
all  of  which  were  designed  and  intended  and  were  being  used  for  the  purpose 
of  causing  insubordination,  disloyalty,  mutiny,  and  refusal  of  duty  in  the  mili- 
tary and  naval  forces  of  the  United  States." 

There  was  a  demurrer  to  each  count  of  the  indictment  for  Its  ftUlure  to 
state  an  offense  against  the  laws  of  the  United  States,  and  a  motion  to  quash 
which  specifically  pointed  out  the  absence  of  allegation  showing  the  proximity 
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of  military  or  naval  forces  of  the  United  States,  or  tbat  they  could  be  affected 
thereby.    The  demurrer  and  the  motion  were  overruled. 

Crittenden  Thornton,  of  San  Francisco,  Cal.,  for  plaintiff  in  error. 
Robert  O'Connor,  U.  S.  Atty.,  and  W.  F.  Palmer,  Sp.  Asst  U.  S. 
Atty.,  both  of  Los  Angeles,  Cal. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  The  demur- 
rer and  the  motion  to  quash  raised  the  question  whether  or  not  either 
count  of  the  indictment  alleged  an  offense  against  the  United  States. 

[1]  We  will  first  consider  the  count  which  charges  an  attempt  to 
cause  insubordination  and  disloyalty  or  refusal  of  duty.  The  statute, 
Act  of  June  15,  1917,  is  clear  and  simple  in  its  language.  Whoever, 
when  the  United  States  is  at  war,  shall  willfully  cause,  or  attempt  to 
cause,  insubordination,  disloyalty,  mutiny,  or  refusal  of  duty  in  the 
military  or  naval  forces  of  the  United  States,  shall  be  punished  as  pro- 
vided. The  question  of  the  truth  or  falseness  of  the  thing  done  by 
the  person  who,  when  the  state  of  war  exists,  attempts  to  cause  dis- 
loyalty or  any  of  the  other  conditions  enumerated,  is  not  the  essence 
of  the  inquiry.  Enacted  as  the  statute  was  while  the  coimtry  was  at 
war,  the  evident,  underlying  purpose  of  its  language  was  to  prevent 
any  willful  attempt  to  engender  feelings  of  lack  of  fidelity  to  the  Unit- 
ed States  among  the  military  or  naval  forces  or  any  attempt  made  with 
evil  mind  to  cause  any  disobedience  to  lawful  authority  in  the  mili- 
tary or  naval  forces;  and  the  statute  should  always  be  read  in  the 
light  of  the  purpose  of  its  enactment 

It  is  clear  that  an  attempt  to  create  disloyalty  may  be  by  showing 
a  picture  to  the  public,  as  well  as  by  uttering  speech  or  publishing  a 
writing.  The  picture  might  be  a  truthful  representation  of  an  histor- 
ical fact,  and  yet  the  nature  of  it,  the  circumstances  surroimding  the 
exhibition  thereof,  the  time,  the  occasions  when  the  public  exhibitions 
are  had,  may  well  tend  to  show  whether  the  picture  would  naturally, 
in  the  light  of  great  events,  be  calculated  to  foment  disloyalty  or  in- 
subordination among  the  naval  or  military  forces.  In  time  of  peace, 
a  picture  purporting  to  show  incidents  of  a  war  fought  more  than  a 
hundred  years  before,  and  exhibiting  soldiers  of  a  foreign  country 
bayoneting  helpless  American  women  and  children,  might  arouse  but 
ordinary  interest.  But,  if  it  has  come  about  that  a  war  is  being  fought 
by  the  United  States  and  in  the  war  the  cause  of  the  United  States  is 
allied  with  that  of  the  foreign  country  whose  soldiers  are  pictured  as 
murdering  American  women  and  children,  and  if,  at  the  time  the 
United  States  is  enforcing  draft  laws  and  raising  a  large  army  and 
navy  to  fight  the  common  enemy  of  the  two  allied  coimtries,  it  seems 
but  reasonable  to  say  that  the  e^diibition  of  such  a  picture  is  calculated 
to  arouse  antagonisms  and  to  raise  hatred  in  the  minds  of  some  who 
see  it  against  the  ally  of  the  United  States,  and  as  a  probable  effect  to 
put  obstruction  in  the  way  of  the  necessary  co-operation  between  the 
allied  cotmtries  against  the  enemy,  and  to  tmdermine  an  undivided 
sentiment  for  the  United  States  and  to  encourage  disloyalty  and  re- 
fusal of  duty  or  insubordination  among  the  military  and  na^  forces. 
Schenck  v.  United  States,  249  U.  S.  47,  39  Sup.  CL  247, 63  I^  EA  47a 
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[2]  Nor,  in  an  attempt  of  the  character  indicated,  is  it  necessary 
that  the  picture  exhibited  should  actually  be  seen  by  soldiers  and  sail- 
ors already  enlisted.  Millions  of  men  within  the  provisions  of  the 
conscription  act  and  subject  to  call  were  in  the  militarj'  and  naval  forc- 
es throughout  the  coimtry  and  were  part  of  the  public.  The  exhibi- 
tion to  the  public  at  a  public  place,  if  given  with  the  evil  intent  describ- 
ed, is  sufficient.  In  Coldwell  v.  United  States,  256  Fed.  805,  168  C.  C. 
A.  151,  the  Court  of  Appeals  for  the  First  Circuit  considered  an  ob- 
jection to  an  indictment  wherein  it  did  not  appear  that  the  persons 
whom  the  defendant  was  alleged  to  have  addressed  were  in  the  mili- 
tary or  naval  forces  of  the  United  States.    The  court  said : 

**The  act  makes  It  an  offense  to  willfully  'attempt  to  cause  insubordination, 
disloyalty,  mutiny  or  refusal  of  duty  In  the  military  or  naval  forces  of  the 
United  States/  or  to  'willfully  obstruct  the  recruiting  or  enMstment  service  of 
the  United  States,*  and  its  language  is  broad  enough  to  Include  statements 
calculated  to  produce  these  results,  when  made  in  the  presence  of  persons  who 
are  not  in  the  military  or  naval  forces  of  the  United  States,  provided  they 
are  wiUfuUy  made  and  with  the  intent  set  out  In  the  act," 

[3]  The  second  count  also  charges  a  violation  of  the  Espionage 
Act,  in  that  it  specifically  alleges  that  the  defendant,  in  the  aid  of  the 
German  Government,  had  control  of  and  was  willfully  using  the  film  as 
a  means  to  violate  section  3  of  title  1  of  the  Act  of  June  15,  1917,  c. 
30,  40  Stat.  219  (Comp.  St.  1918,  §  10212c),  the  Espionage  Act,  m 
the  manner  as  fully  described  in  the  first  count  of  the  indictment. 
The  first  count  is  referred  to  and  drawn  into  the  body  of  the  sec- 
ond count  by  reference  to  the  motion  picture  play  "The  Spirit  of 
76,"  and  it  is  charged  that  it  was  designed  and  intended  for  use 
and  was  used  as  the  means  of  violating  section  3  of  title  1,  Act  of 
June  15,  1917,  c.  30,  and  title  11,  §  22  (Comp.  St.  1918,  §§  10212c, 
10212i).  When  considered  with  the  first  count  incorporated  within 
it,  we  think  the  second  count  is  sufficient. 

We  believe  that  the  issues  under  the  counts  were  properly  for  the 
jury,  and,  as  the  evidence  upon  which  the  verdict  was  predicated  is 
not  in  the  record,  we  must  accept  the  verdict  as  sustained  by  the 
evidence. 

The  judgment  is  affirmed. 


(258  Fed.  911) 

CHASS  V.  UNITED  STATES.* 

(Circuit  CJourt  of  Appeals,  Third  CJircult.    June  26,  1919.) 

No.  2476. 

1.  Cbiminal  Law  ^=»552(3)— Circumstantial  Bvidench — Sufficiency. 

To  Justify  a  conviction  of  crime  on  circumstantial  evidence,  the  latter 
must  be  such  as  to  exclude  every  reasonable  hypothesis  but  that  of  guilt. 

2.  Beceiving  Stolen  Goods  ^=>8(4) — Evidence — Sufficiency. 

In  a  prosecution  for  violation  of  Act  Ck)ng.  Feb.  13,  1913  (Comp.  St  H 
8603,  8604)  for  feloniously  having  in  possession  certain  plush  knowing  it 
to  have  been  stolen  from  an  Interstate  freight  shipment,  evidence,  although 
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•Certiorari  denied  260  U.  8.  M(.  40  Sup.  Ct.  12,  M  U  Bd.  — . 
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circumstantial,  held  Biifficient  to  sustain  a  verdict  of  gnllty,  based  upon  a 
finding  that  defendant  had  the  requisite  goilty  knowledge  that  the  goods 
were  stolai. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey;  John  Rellstab,  Judge. 

Philip  Chass  was  convicted  of  violating  Act  Cong.  Feb.  13,  1913,  in 
feloniously  having  in  his  possession  certain  plush  knowing  it  to  have 
been  stolen  from  an  interstate  shipment  of  freight.  A  new  trial  was 
denied,  and  he  brings  error.    Affirmed. 

H.  P.  Lindabury,  of  Newark,  N.  J.,  for  plaintiff  in  error. 
Samuel  I.  Kessler,  of  Newark,  N.  J.,  for  the  United  States. 
Before    BUFFINGTON,    WOOLLEY,   and    HAIGHT,    Circuit 
Judges. 

HAIGHT,  Circuit  Judge.  [1]  The  plaintiflE  in  error,  Philip  Chass, 
and  one  Louis  Rubin  were  convicted  under  an  indictment  which  charg- 
ed them  with  having  violated  an  act  approved  on  February  13,  1913 
(37  Stat.  L.  670,  c.  50  [Comp.  St  §§  8603,  8604]),  in  that  they  fe- 
loniously had  in  their  possession  certain  rolls  or  bolts  of  plush,  which 
had  theretofore  been  stolen  while  constituting  a  part  of  an  interstate 
shipment  of  freight,  knowing  the  same  to  have  been  stolen.  Upon 
motion,  the  learned  trial  judge  set  aside  the  conviction  of  Rubin  and 
granted  a  new  trial  to  him,  but  declined  to  accord  like  treatment  to 
Chass.  It  is  not  questioned  that  the  goods  were  in  the  actual  pos- 
session of  the  latter  at  the  time  alleged  in  the  indictment,  nor  was 
any  attempt  made  during  the  trial  to  controvert  that  part  of  the  evi- 
dence produced  by  the  government  whch  clearly  warranted  the  in- 
ference that  the  goods,  while  in  the  possession  of  the  Philadelphia  & 
Reading  Railway  Company,  and  constituting  a  part  of  an  interstate 
shipment  of  freight,  were  stolen  from  a  railway  car.  The  only  al- 
leged error  now  relied  upon  is  the  refusal  of  the  court  below  to  direct 
a  verdict  of  acquittal  as  to  Chass  at  the  close  of  the  whole  case,  upon 
the  ground  that  the  evidence  was  not  sufficient  to  justify  a  finding  tfiat 
he  had  knowledge,  when  the  goods  came  into  his  possession,  that 
they  had  been  stolen.  There  was,  it  is  true,  no  direct  evidence  that 
he  had  such  knowledge.  But  after  a  careful  examination  of  the  rec- 
ord, and  bearing  in  mind  the  rule  that  to  justify  a  conviction  of  crime 
on  circumstantial  evidence,  the  latter  must  be  such  as  to  exclude  every 
reasonable  hjrpothesis  but  that  of  guilt  (Hart  v.  United  States,  84  Fed. 
799,  808,  28  C.  C.  A.  612  [C.  C.  A.  3d  Cir.] ;  Glass  v.  U.  S.,  231  Fed. 
65,  68,  145  C.  C.  A.  253  [C.  C.  A.  3d  Cir]),  we  think  that  the  inference 
could  be  legitimately  drawn,  from  all  the  facts  and  circumstances 
which  the  testimony  discloses,  that  he  did  have  the  requisite  knowl- 
edge. Without  even  attempting  to  summarize  all  of  the  evidence  or 
to  point  out  the  conflicts  and  contradictions  therein,  or  attempted  ex- 
planations of  some  incriminating  facts,  and  lack  of  explanation  of 
others,  we  are  of  the  opinion  that  it  was  permissible  for  the  jury  to 
find  therefrom  the  following  salient  facts:  On  March  6,  1918,  Bax- 
ter, Kelly  &  Faust,  manufacturers  of  plush  in  the  city  of  Philadelphia, 
ddivered  12  rolls  or  bolts  of  embossed  plush,  designed  to  be  used  foe 
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lining  coffins,  and  aggregating  something  over  750  jrards,  to  the  Phil- 
adelphia &  Reading  Railway  Company,  at  one  of  its  stations  in  that 
city,  to  be  delivered  by  freight  to  the  National  Casket  Company  at 
East  Cambridge,  Mass.  During  the  same  day,  and  while  the  car  in 
which  the  goods  were  loaded  was  lying  at  one  of  the  f  reightyards  of 
the  railway  company  in  Philadelphia,  it  was  broken  into,  and  these 
rolls  of  plush  stolen.  About  two  months  later  they  were  found  in 
the  possession  of  the  plaintiflF  in  error  (hereafter  referred  to  as  the 
defendant),  under  the  circumstances  to  be  hereinafter  mentioned.  The 
defendant  had  come  to  this  coimtry  from  Russia  about  five  years 
before  that  time,  and  at  first  had  "worked  at  pants,"  then  had  peddled 
paper  bags  and  twine  amone  retail  grocers  and  small  merchants. 
Subsequently  he  had  been  employed  for  about  two  years  by  his  broth- 
er-in-law Rubin,  when  the  latter  was  engaged  in  the  dress  business, 
and  for  about  two  months  preceding  the  robbery  he  had  been  engaged 
in  the  same  business  on  his  own  accotmt.  About  the  1st  of  March, 
1918,  he  embarked  on  what  he  termed  the  business  of  "jobbing  in 
woolens  and  silks."  In  the  early  part  of  that  month  he  rented  a 
small  office  in  an  office  building  in  the  city  of  Newark,  N.  J.,  which 
was  tenanted  chiefly  by  lawyers  and  real  estate  dealers,  etc.,  but  he 
never  caused  his  name,  or  the  name  under  which  he  daimed  to  be 
trading,  to  be  placed  on  the  door;  nor  did  any  customers  ever  come 
to  the  office  during  usual  business  hours.  In  the  latter  part  of  March, 
11  of  these  rolls  were  delivered  to  him  at  this  office  by  an  express 
company,  having  apparently  been  brought  from  New  York  City. 
Thev  remained  in  the  office,  in  their  original  packages,  until  the  4th 
of  the  following  May,  when,  during  a  seardi  of  the  office  by  certain 
police  authorities  of  Newark  and  New  York,  they  were  discovered  and 
seized.  The  defendant,  who  was  present  at  the  time  of  the  discov- 
ery of  the  goods,  when  first  interrogated  by  the  police  officials  as  to 
how  he  had  come  into  possession  of  them,  stated  that  he  did  not  know 
where  they  had  come  from  other  than  that  they,  as  well  as  a  consid- 
erable quantity  of  other  goods  of  entirely  different  character  tiiat  were 
foimd  in  the  office,  had  been  brought  there  by  a  man  whom  he  re- 
ferred to  as  "Benny,"  who  was  to  call  later  and  be  paid  for  them; 
the  defendant  having  agreed  to  buy  them.  Later  in  the  day,  when 
further  interrogated  at  police  headquarters  in  Newark,  he  again  stated 
that,  with  the  exception  of  a  "few  pieces  of  poplins  and  woolens" 
which  belonged  to  him,  all  of  the  goods  found  in  the  place  had  been 
brought  there  by  this  "Benny"  under  the  circumstances  before  men- 
tioned. Upon  the  trial  he  gave  an  entirely  different  version  of  how 
the  goods  had  come  into  his  possession.  He  then  testified  that  dur- 
ing the  latter  part  of  March,  while  he  was  in  a  store  in  New  York 
City,  aman  whom  he  had  never  seen  before,  and  who  was  introduced 
to  him  as  one  "I.  Jacobs,"  was  endeavoring  to  sell  the  plush  in  ques- 
tion to  the  concern  in  whose  place  of  business  the  defendant  then  was, 
and,  being  unable  to  make  a  sale  to  that  concern,  he  turned  to  the 
defendant,  and  asked  him  whether  he  would  care  to  purchase  it ;  that 
thereupon,  after  some  bargaining,  he  (the  defendant),  purchased  it, 
and  it  was  delivered  to  him,  as  ^f ore  mentioned,  within  a  few  days 
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thereafter ;  and  that  shortly  after  it  was  delivered,  Jacobs  called  up- 
on the  defendant  in  Newark,  and  the  latter  paid  him  $415  in  cash  for 
it,  although  he  had  not  opened  the  packages  or  verified  the  quantity. 
He  also  testified  that  he  paid  Jacobs  at  the  rate  of  57^^  cents  per 
yard,  notwithstanding  that  the  prices  at  which  the  goods  had  been 
billed  from  the  manufacturers  to  the  National  Casket  Company  ranged 
from  45  cents  to  47^4  cents  only. 

When  one,  charged  with  having  stolen  goods  in  his  possession,  makes 
a  statement  to  the  public  authorities  as  to  how  he  came  to  have  them, 
and  later,  imder  oath,  makes  an  entirely  different  statement,  it  seems 
quite  impossible,  in  the  light  of  the  other  circumstances  above  detailed, 
to  escape  the  conclusion  that  reasonable  men  would  be  justified  in 
drawing  the  inference  therefrom  that  he  knew  or  believed  that  the 
goods  had  been  stolen.  If  he  had  come  by  them  honestly  or  had  no 
knowledge  or  reason  to  believe  that  they  had  been  stolen,  it  is  in- 
consistent with  ordinary  human  conduct  that  he  should  have  made 
two  such  utterly  variant  and  irreconcilable  explanations.  In  view  of 
the  contradictory  statements,  and  the  other  circtunstances  of  the  case, 
the  only  hypothesis  of  innocence  was  that  he  had  obtained  possession 
of  them  in  either  one  of  the  two  ways  that  he  had  stated.  It  was 
unquestionably  for  the  jury  to  decide  whether  either  of  the  explana- 
tions which  he  gave  was  true,  and,  if  neither  were,  they  were  certain- 
ly justified,  in  the  light  of  the  other  circumstances  in  the  case,  in 
reaching  die  conclusion  that  he  knew  or  believed  that  the  goods  had 
been  stolen  when  he  acquired  them. 

[2]  As,  therefore,  there  was  substantial  evidence  from  which  the 
jury  could  find  the  requisite  guilty  knowledge  on  the  part  of  the 
defendant,  the  trial  court  committed  no  error  in  declining  to  direct  a 
verdict  of  acquittal. 

Some  question  was  raised  on  the  argument,  but  it  is  not  supported 
in  the  brief,  that  there  was  error  in  the  charge  to  the  jury  in  respect 
to  reasonable  doubt.  An  examination,  however,  of  the  charge  of  the 
learned  trial  judge  convinces  us  that  the  case  was  properly  and  fairly 
submitted  to  the  jury,  both  in  respect  to  the  questions  of  fact  which 
it  was  necessary  for  them  to  decide,  as  well  as  the  rules  which  were 
to  govern  them,  in  reaching  their  verdict. 

The  judgment  below  is  accordingly  affirmed. 


(258  Fed.  914) 

NOKMA  MINING  CO.  v.  MAOKAT.  * 

(Circuit  Court  of  Appeals,  Nintb  Circuit    July  7,  1019.) 

No.  3319. 

1.  BzKOTTTioN  «=»222(1)— Notice  of  Sale — Sufficubnot. 

Under  Civ.  Code  Ariz.  1901,  par.  2570,  providing  tliat  "real  ptijipettj 
taken  in  execution  sliall  be  sold  at  the  courthouse  door  of  the  county 
wherein  situated  between  the  hours  of  ten  o'clock  a.  m.  and  four  o'clock 
p.  m./'  notice  of  a  sale  '^between  the  legal  hours"  on  a  date  named  MM 
sufiQdent. 

«s»For  other  cases  see  same  topic  a  KBY-NUMEBR  in  all  KeF-Numbered  IHgesti  a  ladexv 
*For  opinion  denying  rehearing  and  modifying  Judgment,  see  S58  Fed.  Ml,  100  C.C.A.  CZL 
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2.  MoBTOAOES  ^=»510(3) — ^Foreclosure  Sale— Notice/ 

In  a  notice  of  the  sale  of  property  under  foreclosure  decree,  a  descrip- 
tion of  the  property  as  given  in  the  mortgage  is  sufficient 

S.  MoBTOAOES  ^=5>529(6) — Fobbclostjbe  Sale— Inadequacy  or  Price. 

Refusal  of  a  district  court  to  set  aside  a  second  sale  of  property  under 
a  foreclosure  decree  on  the  ground  of  inadequacy  of  price  held  not  error. 

Appeal  from  the  United  States  District  Court  for  the  District  of 
Arizona;   William  H.  Sawtelle,  Judge. 

Suit  by  Hugh  Mackay  against  "the  Norma  Mining  Company.  From 
an  order  confirming  a  sale  under  decree  of  foreclosure,  defendant  ap- 
peals.   Affirmed  on  condition. 

See,  also,  241  Fed.  640,  154  C.  C.  A.  398. 

This  is  an  appeal  from  an  order  confirming  a  sale  under  a  decree  of  fore- 
closure of  two  mortgages.  The  cause  has  been  before  this  court  before  in  the 
case  of  Norma  Mining  Ck)mpany  v.  Mackay,  241  Fed.  640,  154  C.  C.  A.  398. 

The  facts  are  these:  On  March  18, 1916,  Mackay  secured  a  Judgment  against 
the  Norma  Mining  Ck>mpany  for  |22,958.09,  with  interest  and  costs.  On  May 
18,  1916,  the  property  was  sold.  On  April  27,  1918,  upon  motion  of  Norma 
Mining  Company,  a' resale  of  the  property  was  ordered,  and  notice  thereof  was 
published  in  a  newspaper  of  general  circulation.  The  notice  of  sale  recited 
that  the  property  described  would  be  offered  for  sale  "between  the  legal  hours 
of  sale  on  Wednesday,  the  12th  day  of  June,  1918,"  at  the  courthouse  door  of 
Mojave  county  in  the  town  of  Kingman,  Mojave  county,  Ariz.  Pursuant  to 
notice  so  given,  the  property  was  sold  to  Mackay  by  special  master  on  June 
12,  1918,  for  $27,574.28.  Appellant  moved  to  set  aside  the  sale  and  for  a 
resale  on  the  ground  that  the  notice  did  not  give  sufficient  notice  of  the  time 
of  sale,  in  that  it  did  not  definitely  state  the  hour  of  sale,  or  sufficiently  de- 
scribe the  property,  particularly  as  to  the  machinery  and  equipment  to  be 
sold. 

The  statute  of  Arizona  providing  for  sales  under  execution  (section  2570,  R. 
S.  1901)  provides:  "In  case  of  real  property,  by  posting  notices  in  three  pub- 
lic places  in  the  county,  •  *  •  and  publishing  a  copy  thereof  in  some 
newspaper  printed  within  the  county,  •  •  ♦  for  three  weeks  before  the 
day  of  sale.  Such  notices  shall  notice  the  Judgment,  parties,  amount  and  court 
in  which  it  was  rendered,  and  particularly  describe  the  property  to  be  sold. 
Real  property  taken  in  execution  shall  be  sold  at  the  courthouse  door  of  the 
county  wherein  situated  between  the  hours  of  ten  o'clock  a.  m.  and  four 
o'clock  p.  m." 

Grant  H.  Smith,  Maurice  T.  Dooling,  Jr.,  and  Lloyd  Macomber,  all 
of  San  Francisco,  Cal.,  for  appellant. 

Robinson  &  Robinson,  of  Denver,  Colo.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  We 
think  that  the  notice  was  sufircient.  The  day  and  place  of  sale  were 
given,  and  it  was  published  that  the  sale  would  be  between  the  legal 
hours  of  sale.  The  law  fixed  the  legal  hours  as  between  10  a.  m.  and 
4  p.  m.,  and  the  presumption  is  that  the  sale  was  had  between  such 
hours.  In  Burr  et  al.  v.  Borden,  61  111.  389,  where  a  sale  was  made 
under  a  mortgage  contract,  it  was  announced  that  sale  would  be  held 
"on  the  first  of  March,  1860,  between  the  hours  of  nine  a.  m.  and  four 
p.  m."  Upon  objection  to  such  an  advertisement,  the  court  held  that 
it  was  sufficient,  and  said : 

4s»For  oUi«r  omm  Me  samt  topic  A  KST-NUMBBR  in  all  Ksy-NunlMred  Dlgtsts  A  laOnm 
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Tersons  who  see  the  advertisement  and  desire  to  attend  the  sale  can  easily 
ascertain  the  honr  by  inqnirtng  of  the  parties  about  to  make  the  sale.  If 
unwilling  to  wait  at  the  appointed  place,  and  If  deceived  by  them  and  pre- 
vented from  making  the  desired  bid,  the  sale  might  be  set  aside.  To  require 
the  advertisement  to  name  the  precise  hour  would  lead  to  much  practical 
inconvenience,  and  often  necessitate  a  postponement  of  the  sale.  It  is  some- 
times very  desirable  for  the  interests  of  the  debtor  to  delay  a  sale  for  two  or 
three  hours  in  order  to  await  the  arrival  of  persons  expected  to  bid ;  or,  in 
consequence  of  a  storm  or  some  other  unforeseai  emergency.  Moreover,  If 
a  particular  hour  were  named  in  all  cases,  the  question  whether  the  sale 
had  been  held  at  the  hour  named  would  be  a  fruitful  source  of  litigation.  The 
mode  adi^ted  In  this  case  has  been  so  generally  in  use  as  the  most  convoiient 
mode,  and  has  been  so  free  from  any  evil  consequences,  that  we  are  not  in- 
clined to  hold  an  advertisement  in  this  form  to  be,  of  itself,  a  auffidoit  rea- 
son for  setting  aside  a  sale,  the  hours  named  being  within  the  ordinary  busi- 
ness hours  of  day." 

In  Evans  v.  Roberson,  92  Mo.  192, 4  S.  W.  941, 1  Am.  St.  Rep.  701, 
sale  of  real  estate  was  advertised  to  be  held  between  the  "lawful  hours" 
of  the  day.  The  court  held  that  the  law  fixed  the  hours  of  the  day  be- 
tween which  property  must  be  sold,  and  that  it  was  not  necessary  that 
the  hour  should  be  stated  in  the  advertisement.  Fitzpatrick  v.  Fitz- 
patrick,  6  R.  I.  64,  75  Am.  Dec.  681,  cited  by  appellant  is  not  pertinent 
because  there  the  notice  of  sale  bore  no  signature  and  gave  no  time  or 
place  of  sale.  In  Bondurant  v.  Bonduraht,  251  111.  324,  96  N.  E.  306, 
the  court  refers  to  the  statute  as  one  which  prohibits  the  sale  tmless 
the  time  of  day  is  specified  in  the  notice.  In  Jensen  v.  Andrews,  39  S. 
D.  104,  163  N.  W.  571,  the  notice  of  sale  recited  that  the  property 
would  be  sold  at  the  front  door  of  the  courthouse  "on  Saturday,  the 
14th  day  of  February,  1914,"  etc.  The  court  held  the  notice  fatally 
defective  because  of  failure  to  specify  the  hour  of  the  day  at  which 
the  sale  would  take  place.  The  statute  of  South  Dakota  (Code  Civ. 
Proc.)  §  640,  prescribes  that  the  notice  shall  specify  the  time  and  place 
of  sale,  and  that  sale  must  be  between  the  hours  of  9  o'clock  in  the  fore- 
noon and  the  setting  of  the  sun  on  that  day.  The  Arizona  statute  quot- 
ed in  the  statement  does  not  contain  a  requirement  that  the  notice 
shall  specify  the  time  and  place  of  sale,  although  the  general  provision 
is  that  sale  shall  be  "between  the  hours  of  10  o'clock- a.  m.  and  4  o'clock 
p.  m. 

We  cannot  find  that  the  notice  complained  of  was  inherently  defec- 
tive, and  in  the  absence  of  a  substantial  showing  of  probable  preju- 
dice to  the  rights  of  the  appellant,  we  believe  that  the  court  was  right 
in  refusing  to  hold  the  notice  insufficient. 

[2]  Appellant  contends  that  the  notice  did  not  describe  the  property 
to  be  sold  with  sufficient  certainty.  But  the  description  included  within 
the  notice  is  exactly  as  given  in  the  mortgage  under  which  the  sale 
was  made,  and  was  sufficient. 

[3]  It  is  said  that  the  consideration  paid  was  inadequate.  The  prop- 
erty involved  was  first  sold  under  decree  of  court  on  the  18th  day  of 
May,  1916,  but,  upon  showing  made  by  appellant  that  if  a  resale  were 
had  the  property  would  probably  sell  for  more,  the  first  sale  was  set 
aside  and  another  sale  was  ordered  by  the  court.  At  the  first  sale  Mac- 
kay,  appellee  herein,  bought  the  property,  paying  therefor  the  amotint  of 
the  judgment  and  costs.   Now,  two  years  later«  the  property  has  again 
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been  sold  to  Mackay,  appellee,  for  the  amount  of  the  judgment  and 
costs  and  interest  due  at  the  time  of  the  last  sale.  Appellant,  in  the 
motion  to  set  aside  the  last  sale,  sets  forth  that  in  June,  1918,  when  the 
sale  was  made,  the  United  States  government  was  endeavoring  to  sell 
bonds  for  war  purposes,  and  that  the  condition  of  the  money  market 
made  it  difficult  to  interest  people  in  the  purchase  of  property,  and 
that  the  price  paid  was  grossly  inadequate.  The  support  for  the  al- 
leged inadequacy  of  price  is  an  affidavit  made  in  1916  by  an  expe- 
rienced mining  man  who  deposed  that  he  knew  the  property,  and  that 
in  his  opinion  in  1916  it  had  a  value  in  excess  of  $100,000,  and  that 
since  that  time  the  value  of  mining  machinery  and  silver  mining  prop- 
erty had  greatly  increased.  The  affidavit  gives  no  detailed  facts  upon 
which  the  opinion  as  to  the  value  rests. 

The  showing  did  not  appeal  to  the  District  Court  as  sufficient  for 
ordering  another  sale,  and  fails  to  impress  us  with  the  belief  that  the 
District  Court  erred  in  its  action. 

The  matter  of  sale  was  long  protracted,  and  we  find  no  valid  reason 
for  holding  that  the  order  of  confirmation  last  made  should  be  disturb- 
ed. Pewabic  Mining  Co.  v.  Mason,  145  U.  S  349,  12  Sup.  Ct.  887, 
36  L.  Ed.  732. 

The  order  denying  the  motion  to  vacate  the  sale  is  affirmed. 


<258  Fed.  917) 

EAUFBiAN  DDPAETMBNT  STORES,  Inc.,  v.  CRANSTON  et  aL 

(Olrcoit  Court  of  Appeals,  Third  Circuit    June  14,  1919.) 

No.  2466. 

1«  Nbgugbnok  ^=5>32(1) — Cabb  as  to  Customebs  in  Stobb. 

A  storekeeper  does  not  Insure  the  safety  of  customers,  but  must  merely 
exercise  reas<mable  care  to  keep  premises  In  a  safe  condition  for  their 
proper  use. 

2,  Neouoenob  <=»82(1)— Stobbjlebfbb's  Ioabtlity  to  Ctjbtombb  Tbippbd  bt 
Cabpbt. 

A  storekeeper  Is  not  liable  to  a  customer,  Injured  by  tripping  on  a 
worn  carpet,  unless  he  knew,  or  should  have  known,  of  the  defective  con- 
dition in  time  to  have  repaired  It,  or  warned  the  customer,  or  the  general 
condition  was  such  that  he  should  have  anticipated  that  It  would  be- 
come dangerous,  unless  repaired  or  replaced. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania;  Charles  P.  Orr,  Judge. 

Action  by  Martha  C.  Cranston  and  James  Cranston  against  the 
Kaufman  Department  Stores,  Incorporated.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Reversed,  and  new  trial  granted. 

George  C.  Bradshaw,  Charles  F.  Patterson,  and  Patterson  &  Brad- 
shaw,  all  of  Pittsburgh,  Pa.,  for  plaintiff  in  error. 
W.  D.  Grimes,  of  Pittsburgh,  Pa.,  for  defendants  in  error. 

Before  BUFFINGTON,  WOOLLEY,  and  HAIGHT,  Circuit 
Judges. 

^B9»Ft»f  oth«r  OMM  Me  HUM  topic  A  KBT-NUHBBR  In  aU  K«7-Niiiab«r«d  Dls«rti  A  Indexes 
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HAIGHT,  Circuit  Judge.  One  of  the  defendants  in  error,  while  a 
customer  in  the  department  store  of  the  plaintiflf  in  error  in  the  city 
of  Pittsburgh,  caught  her  foot  in  a  tear  or  worn  spot  in  a  carpet  or 
rug  which  covered  one  of  the  aisles  of  the  store,  and  was  thereby 
thrown  to  the  floor.  As  a  result  she  sustained  personal  injuries,  to 
recover  damages  for  which  she  and  her  husband  brought  this  ac- 
tion, and  were  awarded  judgment  in  the  court  below.  The  action 
was  based  upon  the  alleged  negligence  of  the  defendant  in  failing  to 
maintain  the  carpet  or  rug  in  a  safe  condition.  It  is  not  disputed  3iat, 
under  the  evidence,  the  question  as  to  whether  Mrs.  Cranston's  in- 
juries were  due  to  the  defendant's  negligence  was  for  the  jury. 

[1,  2]  The  error  relied  upon  for  a  reversal  of  the  judgment  is  the 
failure  of  the  trial  judge  to  charge  certain  of  the  defendant's  re- 
quests or  points  for  instruction  to  the  jury.  Except  one  respecting 
contributory  negligence,  which  we  have  found  it  unnecessary  to  con- 
sider, these  requests  embodied  in  substance  the  propositions  that  the 
defendant,  as  the  proprietor  of  a  department  store,  was  not  an  in- 
surer of  the  safety  of  its  premises;  that  it  owed  to  customers  only 
the  duty  of  exercising  reasonable  care  to  keep  its  store  in  a  safe 
condition  for  their  use;  and  that  unless  the  defendant,  before  the 
accident,  had  actual  knowledge  of  the  defective  condition  of  the 
carpet  which  plaintiffs  claim  caused  Mrs.  Cranston  to  fall,  or,  by 
reason  of  its  having  been  in  such  a  condition  for  so  long  a  time,  had 
constructive  notice  thereof,  the  plaintiffs  could  not  recover.  Al- 
though the  learned  trial  judge  instructed  the  jury  that  the  plaintiffs' 
right  to  recover  was  dependent  upon  a  finding  that  the  defendant 
had  been  negligent  in  respect  to  the  inspection  or  repair  of  the  car- 
pet, or  both,  and  defined  negligence  to  be  "the  want  of  ordinary  care 
under  all  circumstances,"  we  are  imable  to  find  that  anywhere  vti  his 
charge  he  covered  the  substance  of  the  defendant's  requests.  Out- 
side of  the  extent  of  Mrs.  Cranston's  injuries,  the  only  controverted 
facts  in  the  case  were  as  to  whether  the  defendant  had  actual  knowl- 
edge of  the  worn-out  condition  of  the  carpet  or  rug  before  the  ac- 
cident, and  as  to  the  length  of  time  it  had  been  in  a  defective  con- 
dition. 

The  proprietor  of  a  store  to  which  prospective  customers  are  in- 
vited, like  any  other  person  who,  expressly  or  impliedly,  invites  others 
upon  his  premises,  is  not  an  insurer  of  their  safety  while  in  the  store, 
but  owes  to  them  merely  the  duty  of  exercising  reasonable  care  to 
keep  the  store  in  a  safe  condition  for  their  proper  use.  Toland  v. 
Paine  Furniture  Co.,  175  Mass.  476,  56  N.  E.  608;  Schnatterer  v. 
Bamberger  &  Co.,  81  N.  J.  Law,  558,  79  Atl.  324,  34  L.  R.  A.  (N.  S.) 
1077,  Ann.  Cas.  1912D,  139;  Albachten  v.  Golden  Rule,  135  Minn. 
381,  160  N.  W.  1012;  Chilberg  v.  Standard  Furniture  Co.,  63  Wash. 
414,  115  Pac.  837,  34  L.  R.  A.  (N.  S.)  1079.  We  are  unable  to  inter- 
pret  the  decisions  of  the  appellate  courts  of  Pennsylvania,  in  Wood- 
ruff V.  Painter  &  Eldredge,  150  Pa.  91,  24  Atl.  621,  16  L.  R.  A.  451, 
30  Am.  St.  Rep.  786,  Bloomer  v.  Snellenburg,  221  Pa.  25,  69  AtL 
1124,  21  Iv.  R.  A.  (N.  S.)  464,  Polenske  v.  Lit  Bros.,  18  Pa,  Super. 
Ct  474,  and  Sidwell  v.  Gimbel  Bros.,  52  Pa.  Super.  Ct  286,  as 
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enunciating  any  diflferent  rule.  As  a  consequence  of  that  rule,  it 
of  course  follows,  in  a  case  such  as  this,  where  the  defective  condi- 
tion was  not  a  structural  one,  as  it  was  in  some  of  the  before-cited 
Pennsylvania  cases,  but  was  due  to  the  carpet  or  rug  becoming  out 
of  repair,  that,  before  the  defendant  could  be  charged  with  a  failure 
to  perform  its  duty  to  Mrs.  Cranston,  it  was  necessary  for  the  jury 
to  find,  either  that  the  defendant  had  actual  knowledge  of  the  worn- 
out  or  defective  condition  of  the  carpet  a  sufficient  length  of  time 
before  the  accident  happened  to  have  enabled  it  to  repair  it,  or  to 
have  warned  Mrs.  Cranston  of  its  condition,  or  that  its  actual  condi- 
tion, at  the  time  of  the  accident,  had  existed  for  such  a  length  of  time 
prior  thereto  that  the  defendant,  in  the  exercise  of  reasonable  care, 
should  have  discovered  it  before  the  accident  and  remedied  it,  or  that 
its  general  condition  before  the  accident  was  such  that,  in  the  exercise 
of  reasonable  care,  the  defendant  must  have  anticipated  that  it  would, 
in  all  probability,  unless  repaired  or  replaced,  become  dangerous  to 
customers  or  persons  lawfully  passing  over  it. 

The  defendant's  requests  or  points  for  instructions  were  therefore, 
in  the  main,  proper,  altfiough,  as  actually  framed,  they  perhaps  did 
not  express  the  rule  just  as  we  have  above  stated  it.  As  they,  or  the 
rule  of  law  intended  to  be  conveyed  by  them,  were  not  covered  in  the 
charge,  and  thus,  as  the  jury's  attention  was  not  directed  to  the 
crucial  points  on  which,  under  the  evidence,  the  liability  or  nonlia- 
bility of  the  defendant  depended,  we  thmk  there  was  error  in  de- 
clining to  charge  them,  at  least  in  substance. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial 
granted, 

(258  Fed.  919) 

EIJ.IS  v.  BEED. 

(Clrcait  Court  of  Appeals,  Ninth  Circuit    May  19,  1919.) 

No.  2811. 

Appeal  and  Ebbob  ^=»1194(1) — ^Mandate  and  Pboceedinqs  in  Loweb  Coubt. 
Where  the  mandate  of  the  Circuit  Court  of  Appeals  on  reversal  of  an 
equity  cause  permitted  appellee  to  file  a  motion  for  rehearing  to  enable 
him  to  introduce  competent  evidence  on  an  issue,  which  was  done  and 
an  order  for  rehearing  made,  but  because  of  the  prior  ending  of  the  term 
such  motion  wax)  not  available,  the  order  may  on  petition  for  prohibition, 
properly  be  treated  as  one  for  further  examination  of  the  issue  on  which 
reversal  was  ordered. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  Territory  of  Alaska. 

Suit  by  J.  L.  Reed  against  M.  A.  Ellis.  Decree  for  complainant 
was  reversed  (238  Fed.  341,  151  C.  C.  A.  357),  and  cause  remanded. 
On  petition  by  appellant  for  writ  of  prohibition.    Denied. 

This  proceeding  grows  out  of  the  order  made  by  this  court  In  EUis  v.  Reed, 
238  Fed.  341, 151  C.  C.  A.  357,  to  which  reference  is  had  to  explain  the  nature 
of  the  suit.  This  court  reversed  the  decree  of  the  District  Court,  and  re- 
manded the  cause  to  the  court  below,  "to  afTord  the  app^ee  the  opportunity 
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to  take  such  proceedings  as  are  suggested  in  Boemer  t.  Simon,  91  IT.  S.  1-19, 
28  L.  Ed.  267."  Ellis  has  now  applied  to  tliis  court  for  writ  of  pn^MtliHi, 
and,  after  setting  forth  the  order  of  tlie  Court  of  Api>eal8,  alleges  tliat  on 
July  11,  1917,  a  petition  for  rehearing  was  presented  to  the  District  Court; 
that  on  July  11,  1917,  the  District  Court  granted  a  petition  for  rehearing,  and 
placed  the  cause  on  the  dodtet  for  hearing  at  Seward,  Alaska.  Petitioner  al- 
leges that  there  is  nothing  in  the  record  which  showed  when  the  terms  of  the 
District  Court  were  held  in  the  territory  of  Alaska;  that  the  original  decree 
was  entered  by  the  court  on  the  12th  of  November,  1915,  and  that  between  the 
time  of  the  rendition  of  the  decree  and  the  filing  of  the  petition  for  r^earlng 
the  term  at  which  the  decree  was  entered  had  long  since  adjourned ;  that  at 
the  time  of  the  entry  of  the  order  for  a  rehearing  the  time  for  filing  a  peti- 
tion for  rehearing  had  long  since  expired,  and  that  the  District  Court  was 
without  Jurisdiction. 

This  court  issued  an  order  that  Judge  Brown,  as  the  Judge  of  the  District 
Court  in  Alaska,  show  cause  why  writ  should  not  issue.  The  Judge,  by  his 
return,  sets  forth  that  the  complaint  in  Ellis  y.  Reed,  supra,  was  filed  in  the 
Third  diTision  of  the  territory  of  Alaska  on  September  26, 1914,  and  the  cause 
placed  on  the  Seward  calendar,  to  be  heard  at  Seward  under  the  rules  of 
the  court ;  that  it  was  heard  on  the  12th  of  November,  1915,  at  Seward ;  that 
the  term  adjourned  sine  die  on  the  13th  of  November,  1915;  that  the  findings 
of  fact  and  conclusions  of  law  and  Judgment  were  entered  December  1,  1915 ; 
that  thereafter  time  was  extended  to  appellant,  Ellis,  to  file  and  settle  bill  of 
exceptions  and  to  perfect  his  appeal;  that  the  appeal  was  perfected  and  the 
Judgment  superseded  by  bond  approved  May  27,  1916,  and  appeal  taken ;  that 
while  the  appeal  was  pending  in  the  Circuit  Court  of  Appeals  the  term  of  the 
District  Court  of  Alaska,  Third  Division,  was  held  at  Seward,  Alaska,  con- 
vening July  27,  1916,  and  adjourning  sine  die  September  5,  1916;  that  the 
mandate  reversing  the  Judgment  was  issued  on  FehnuLTj  8,  1917,  and  filed 
in  the  District  Court  on  June  8,  1917 ;  that  on  June  18,  1917,  the  app^lee  in 
the  case,  Reed,  filed  motion  for  rehearing,  and  an  order  granting  rehearing 
was  made  on  July  26,  and  the  order  required  the  cause  to  be  dodceted  and 
placed  upon  the  Seward  calendar  for  rehearing;  that  between  the  date  of 
entry  of  said  Judgment,  December  1,  1915,  and  the  order  granting  the  rehear- 
ing, July  26,  1917,  but  one  term  of  the  District  Court  was  held  at  Seward, 
Alaska,  which  convened  July  27,  1916,  and  adjourned  sine  die  September  5, 
1916,  during  which  time  the  Judgment  was  superseded  and  the  cause  was 
pending  upon  appeal  in  the  Circuit  Court  of  Appeals. 

Otto  E.  Sauter  and  Edward  Judd,  both  of  Seattle,  Wash.,  and  Corbet 
&  Selby,  of  San  Francisco,  CaJ.,  for  petitioner. 
E.  E.  Ritchie,  of  Valdez,  Alaska,  for  respondent 

Before  GltrBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  The  order 
of  reversal  in  Ellis  v.  Reed,  238  Fed.  341,  151  C.  C.  A.  357,  was  based 
upon  error  by  the  District  Court  in  ruling  that  the  transcript  of  judg- 
ment in  Reed  V.  Thompson,  affirmed  in  202  Fed.  870,  121  C.  C.  A.  228, 
was  proof  that  the  conveyance  therein  considered  from  Thompson  to 
Cummings  was  fraudulent  and  binding  upon  the  appellant  in  Ellis  v. 
Reed,  supra.  Our  expressed  view  was  that  the  question  whether  the 
conveyance  was  fraudulent  as  to  the  creditors  in  Ellis  v.  Reed» 
supra,  was  not  disposed  of  by  prior  adjudication  to  which  certain 
creditors  were  not  parties  or  privies;  hence  reversal  followed.  It 
would  have  been  proper  to  have  made  the  order  a  reversal  with  a  re- 
mand to  the  lower  court,  with  directions  to  afford  appellant  oppor- 
tunity to  offer  competent  evidence,  if  he  could,  to  sustain  the  material 
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allegations  which  the  District  Court,  by  erroneous  ruling,  had  held 
were  sustained.  But  as  we  acted  upon  the  hypothesis  that  the  term 
of  the  District  Court  at  which  the  decree  was  made  was  not  ended,  and 
that  appellee  could  move  for  a  rehearing  as  indicated  in  Roemer  v. 
Simon,  91  U.  S.  149,  23  L.  Ed.  267,  we  added  the  purpose  of  the  re- 
mand and  the  practice  to  be  pursued.  It  is  fair  to  say  that,  had  the 
record  then  before  us  showed  on  its  face  that  the  term  of  court  at 
which  the  final  decree  of  the  District  Court  was  rendered  had  ended, 
and  that  therefore  there  could  be  no  motion  for  rehearing  in  the  Dis- 
trict Court,  our  order  would  not  have  contained  such  limited  refer- 
ence to  a  procedure,  for  we  clearly  intended  that  the  reversal  and 
the  remand  should  be  without  prejudice  to  the  appellee  to  make  proof, 
if  he  could,  by  competent  evidence. 

We  are  satisfied,  however,  that  motion  for  rehearing  was  not  avail- 
able. On  the  other  hand,  the  order  of  the  District  Court  for  rehearing 
was  evidently  made  with  a  view  of  complying  with  our  mandate.  This 
being  so,  why  may  not  such  order  be  regarded  as,  in  eflfect,  one  merely 
for  further  examination  by  the  District  Court  into  the  point  upon 
which  reversal  was  ordered  ?  By  regarding  it  in  such  light,  the  order 
may  be  safely  treated  not  as  granting  a  new  hearing  upon  the  pleadings 
and  evidence  already  in  the  case,  but  rather  as  for  a  further  examina- 
tion of  a  point  upon  which  the  District  Court,  by  advice  of  this  court, 
could  receive  new  or  additional  evidence.  When  regarded  and  limited 
in  this  way,  the  order  may  be  one  carrying  out  the  substance  of  the 
decision  of  this  court  in  the  main  case,  and  made  without  apparent 
violation  of  the  order  of  this  court. 

In  equity  cases  the  practice  of  remanding  for  further  examination  is 
proper,  and  we  are  of  opinion  that  it  may  be  pursued  in  the  present 
instance.  Peoria  Gas  &  Elec.  Co.  v.  Peoria,  200  U.  S.  48,  26  Sup. 
Ct.  214,  50  L.  Ed.  365 ;  Westinghouse  Co.  v.  Wagner  Elec.  &  M.  Co., 
225  U.  S.  604,  32  Sup.  Ct.  691,  56  L.  Ed.  1222,  41  L.  R.  A.  (N.  S.) 
653;  Barber  v.  Coit,  118  Fed.  272,  55  C.  C.  A.  145.  Giving  to  the 
order  the  limited  effect  indicated,,  we  do  not  think  prohibition  should 
issue. 

The  writ  is  therefore  denied,  and  the  petition  is  dismissed,  at  peti- 
tioner's costs. 

(258  Fed.  921) 

BLANC  v.  UNITED  STATES. 

(CJlrcolt  Court  of  Appeals,  Ninth  Circuit    July  7,  1919.) 

No.  8292. 

1.  Wab  ^=»4 — RsoiTi^TiONB  Affeotinq  Camps— CoNsnTunoNALirr. 

The  provisions  of  Selective  Draft  Act  May  18,  1917,  i  13  (Comp.  St 
1918,  Append,  f  2019b),  authorizing  the  Secretary  of  War  to  take  action 
to  prevent  the  keeping  of  houses  of  prostitution,  etc..  In  the  vicinity  of 
military  camps  or  posts,  extended  to  naval  camps  by  Act  Oct  6,  1917 
(Comp.  St  1918,  §  2813e),  Is  not  unconstitutional,  aa  an  attempt  by  Con- 
gress to  exercise  police  powers  within  the  states. 

^soFor  other  cases  see  same  topic  A  KBT-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
ie9C.C.A.. 
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2.  Indictment  and  Infor&cation  ^=»4 — Pbopeb  Form  of  AjCCUSatiow— Mmde- 

MEANOBS. 

Accusation  for  a  misdemeanor  committed  against  the  laws  of  the  Unit- 
ed States  may  properly  be  by  information. 

In  Error  to  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California;  Maurice  T.  Dooling, 
Judge. 

Criminal  prosecution  by  the  United  States  against  August  Blanc. 
Judgment  of  conviction,  and  defendant  brings  error.     Affirmed. 

Frank  J.  Hennessy,  of  San  Francisco,  Cal.,  for  plaintiff  in  error. 
Annette  Abbott  Adams,  U.  S.  Atty.,  and  James  E.  Colston,  AssL 
U.  S.  Atty.,  both  of  San  Francisco,  Cal. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  Blanc  was  tried  and  convicted  upon  two 
informations,  which  were  consolidated  for  the  purpose  of  trial.  One 
information  charged  that  during  September,  1918,  in  violation  of  sec- 
tion 13  of  the  act  of  May  18,  1917  (40  Stat.  76-83,  c.  15  [Comp.  St. 
1918,  Append.  §  2019bl),  entitled  "An  act  to  authorize  the  President 
to  increase  temporarily  the  military  establishment  of  the  United 
States,"  and  the  act  of  October  6,  1917  (40  Stat.  393,  c.  92  [Comp. 
St.  1918,  §  2813e]),  entitled  '*An  act  to  promote  the  efficiency  of  the 
United  States  Navy,"  approved  the  6th  of  October,  1917,  and  the 
order  of  the  Secretary  of  the  Navy  issued  on  August  3,  1918,  Blanc 
unlawfully  directed  one  Remegie  to  room  16  in  a  building  on  Broad- 
way street  in  San  Francisco  for  purposes  of  lewdness  and  prostitu- 
tion, and  that  the  said  building  was  being  used  for  purposes  of  lewd- 
ness and  prostitution,  and  was  within  10  miles  of  a  place  under  naval 
jurisdiction,  to  wit.  Goat  Island.  The  other  charged  that  Blanc,  in 
September,  1918,  in  violation  of  the  statutes  mentioned  in  the  preced- 
ing information  and  the  above  referred  to  order  of  the  Secretary  of 
the  Navy,  willfully  and  knowingly  kept  a  house  of  ill  fame  at  77 Z 
Broadway  street,  in  San  Francisco,  known  as  the  Globe  Hotel,  where 
prostitution  was  carried  on,  and  that  said  hotel  was  within  10  miles 
of  Goat  Island,  a  place  under  naval  jurisdiction. 

It  is  argued  that  the  proof  was  insufficient  to  show  that  defendant 
kept  a  house  of  ill  fame.  The  point  is  not  well  taken,  for  there  was 
evidence  tending  to  show  that  prostitution  was  habitually  carried  on 
in  the  room  of  the  hotel  kept  by  defendant  and  that  defendant  well 
knew  of  the  fact. 

It  is  contended  that  there  is  nothing  to  sustain  the  charge  that  de- 
fendant knowingly  directed  Remegie  to  the  particular  room  describ- 
ed in  the  house  referred  to.  But  as  the  evidence  of  the  government 
was  that  Remegie  asked  defendant  about  a  girl,  and  that  Blanc  told 
him  to  go  to  a  particular  room,  and  that  he  would  find  a  woman  there, 
and  that  he  did  meet  her  there,  and  that  she  offered  herself  in  pros- 
titution, the  court  was  right  in  submitting  the  evidence  to  the  jury. 

[1]  It  is  said  that  the  act  of  Congress  of  May  18,  1917,  and  the  act 
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of  Congress  of  October  6,  1917,  and  the  order  of  the  Secretary  of  the 
Navy  of  August  3,  1918,  are  contrary  to  the  provisions  of  section  8 
of  article  1  of  the  Constitution  of  the  United  States,  in  that  they  con- 
stitute an  unlawful  attempt  by  the  United  States  government  to  ex- 
ercise police  powers  within  the  state.  The  position  is  not  well  taken. 
Pappens  v.  United  States,  252  Fed.  55,  16+  C.  C.  A.  167;  Grancourt 
V.  United  States,  258  Fed.  25,  169  C.  C.  A.  163. 

[2]  It  is  contended  that  the  court  should  have  granted  a  motion  in 
arrest  of  judgment  upon  the  ground  that  plaintiff  in  error  had  never 
been  committed  by  any  magistrate  or  indicted  by  a  grand  jury  upon 
either  of  the  offenses  charged  in  the  informations.  The  section  of  the 
act  of  Congress  hereinbefore  referred  to  makes  one  who  is  convicted 
guilty  of  a  misdemeanor,  and  prescribes  that  he  shall  be  punished  by 
fine  of  not  more  than  $1,000,  or  imprisonment  for  not  more  than  12 
months,  or  both.  Information  is  proper  in  a  case  of  misdemeanor 
committed  against  the  laws  of  the  United  States.  United  States  v. 
Waller,  1  Sawy.  701,  Fed.  Cas.  No.  16,634;  United  States  v.  Wells 
(D.  C.)  186  Fed.  248;  Mackin  v.  United  States,  117  U.  S.  348,  6 
Sup.  Ct.  m,  29  L.  Ed.  909.  Section  335  of  the  Penal  Code  of  the 
United  States  (Act  March  4,  1909,  c.  321,  35  Stat.  1152  [Comp.  St. 
§  10509] )  provides  that— 

"All  offenses  which  may  be  punished  by  death,  or  Imprisonment  for  a  term 
exceeding  one  year,  shall  be  deemed  felonies.  AH  other  offenses  shall  be 
deemed  misdemeanors." 

By  section  1022  of  the  Revised  Statutes  (Comp.  St  §  1686)  : 

"All  crimes  and  offenses  committed  against  the  provisions  of  chapter  sev- 
en. Title  *Crimes,*  which  are  not  infamous,  may  be  prosecuted  either  by  in- 
dictment or  by  information  filed  by  a  district  attorney." 

The  offense,  not  being  punishable  by  imprisonment  for  more  than 
a  year  in  the  penitentiary,  is  not  an  infamous  crime.  Parkinson  v. 
United  States,  121  U.  S.  281,  7  Sup.  Ct.  896,  30  L.  Ed.  959;  Mackin 
V.  United  States,  117  U.  S.  348,  6  Sup.  Ct.  777,  29  L.  Ed.  909;  In  re 
Claasen,  140  U.  S.  204. 11  Sup.  Ct.  735,  35  L.  Ed.  409, 

We  find  no  error  and  affirm  the  judgment 


(258  Fed.  923) 

THE  NORTH  AMERICA.     THE  P.  R.  R.  NO.  8.    THE  INTERSTATE.* 
(Circuit  Court  of  Appeals,  Second  Circuit    May  14,  1919.) 
No.  222. 

Collision  ^=»95(2) — Cbossino  Tows — Violation  of  Rules. 

One  of  two  tugs,  with  tows,  crossing  at  night  in  New  York  Bay,  having 
a  single  scow  in  tow  on  a  100-fathom  hawser,  with  the  other  tow  on  her 
starboard  side,  which  crossed  the  course  of  the  other  without  even  sig- 
naling, held  solely  in  fault  for  a  collision  between  the  tows. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York ;  Thomas  I.  Chatfield,  Judge. 

4s:>FoT  other  cmsea  lee  same  topic  A  KBT-NUMBBR  In  aU  Key-Numbered  Digeeta  A  Indezee 
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Suit  for  collision  by  the  Central  Railroad  Company  of  New  Jersey 
against  the  steam  tug  North  America,  William  A.  Jamison,  and  others, 
claimants,  with  the  scow  P.  R.  R.  No.  8  and  the  steam  tug  Interstate 
impleaded.  Decree  against  the  North  America,  and  her  claimant  ap- 
peals.   Aflirmed. 

For  opinion  below,  see  238  Fed.  250. 

Foley  &  Martin,  of  New  York  City  (W.  J.  Martin,  of  New  York 
City,  of  counsel),  for  libelant. 

Park  &  Mattison,  of  New  York  City  (S.  Parte,  of  New  York  City,  of 
counsel),  for  the  Interstate. 

Harrington,  Bigham  &  Englar,  of  New  York  City  (T.  Catesby  Jones 
and  Dix  W.  Noel,  both  of  New  York  City,  of  counsel),  for  the  North 
America. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges, 

MANTON,  Circuit  Judge.  On  March  4,  1915,  a  collision  occurred 
between  the  barge  Mechanic,  of  the  tow  of  the  steam  tug  Interstate, 
and  the  scow  No.  8,  in  tow  of  the  steam  tug  North  America,  in  the 
upper  bay  below  Liberty  Island.  As  a  result  thereof,  a  libel  was 
filed  by  the  libelant,  as  owner  of  the  Mechanic  and  as  bailee  of  the 
cargo  thereon,  and  on  behalf  of  the  crew,  against  the  North  America 
and  the  scow  No.  8.  By  petition,  the  owner  of  the  North  America 
brought  in  the  steam  tug  Interstate,  which  had  the  Mechanic  in  tow 
as  a  party  defendant.  The  No.  8  was  picked  up  by  the  North  America 
at  the  anchorage  ground  near  the  Black  Tom  channel,  for  the  purpose 
of  towing  her  to  the  dumping  ground  off  Sandy  Hook.  The  Interstate 
was  bound  for  Spuyten  Dyvil  creek,  Harlem  River,  having  come  from 
Arlington,  Staten  Island.  The  tide  was  flood  and  the  night  was  fairly 
dear.  The  Mechanic  was  made  fast  by  two  short  hawsers  and  had 
a  cargo  of  structural  iron.  The  North  America  made  fast  the  bridle 
of  her  hawser  on  the  No.  8  and  started  in  a  course  across  the  bay, 
paying  out  her  hawser,  proceeding  under  one  bell  until  100  fathoms 
or  more  of  the  hawser  were  thus  out.  She  ported  her  wheel  to  proceed 
on  her  regular  course  down  the  bay  between  south  by  west  and  south- 
southwest.  The  North  America  was  exhibiting  her  g^een  light  to  the 
Interstate,  and  when  first  observed  was  substantially  ahead  of  her, 
crossing  her  bow  from  port  to  starboard.  The  Interstate  was  on  a 
course  from  the  buoy  off  Robins'  Reef  Lighthouse  to  a  point  having 
the  lights  of  the  Cortlandt  Street  ferry.  The  Interstate  kept  on  that 
course  substantially,  observing  two  white  lights  about  two  points  on 
her  port  bow,  moving  across  the  channel.  It  was  then  that  she  first 
observed  the  tow  of  the  North  America.  The  Interstate  starboarded 
her  wheel  immediately,  changing  her  course  three  points.  There  was 
a  strong  flood  tide,  and  the  starboard  bow  of  the  No.  8  struck  the  port 
bow  of  the  Mechanic,  which  was  being  towed  stem  first  The  Me- 
chanic filled  with  water  and  capsized.  After  the  North  America  had 
lengthened  her  hawser,  she  put  her  wheel  to  port  and  proceeded  ahead 
with  a  jingle  bell.    She  did  not  give  a  signal  to  the  Interstate,  but 
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kept  on  after  the  collision  to  the  dumping  grounds.  The  point  of  col- 
lision was  about  mid-channel  oflf  of  Black  Tom. 

We  are  satisfied  that  the  North  America  was  solely  at  fault  and 
should  be  held  for  the  damages  flowing  from  the  collision.  She 
crossed  the  Interstate's  bow  in  porting  her  helm.  The  cflfect  of  this 
maneuver  was  to  put  the  Interstate  in  a  pocket,  and  this  directly  re- 
sulted in  the  collision.  After  the  green  lights  of  the  North  America 
were  observed  bv  the  navigator  of  the  Interstate,  the  course  of  the 
Interstate  was  changed  to  port,  bringing  her  all  the  while  nearer  to 
the  anchorage.  She  had  a  right  to  assume,  on  at  first  seeing  the  lights 
on  the  scow  of  the  tow  of  the  North  America,  that  the  North  America 
would  keep  out  of  the  way.  The  North  America  gave  no  whistle  to 
the  Interstate,  and  kept  on  down  the  bay  without  r^ard  to  the  Inter- 
state. The  North  America  thus  proceeded  across  the  bow  of  the  In- 
terstate, leaving  her  tow  behind.  This  was  a  dangerous  undertaking, 
with  the  Interstate  proceeding  up  the  bay  on  her  starboard  side,  and, 
in  our  opinion,  constituted  the  fault.  The  tow  on  a  long  hawser  was 
subjected  to  the  eflFect  of  the  flood  tide,  and  this  developed  a  pocket. 
It  prevented  the  escape  of  the  Interstate.  The  North  America  should 
have  awaited  the  passing  of  the  Interstate,  or  have  obtained  consent 
from  the  Interstate  to  cross  her  bow.  We  hold  the  North  America 
alone  at  fault. 

Judgment  affirmed. 


(258  B^d.925) 

GORDON  DRY  GIN  CO.,  limited,  t.  RIGHBIMBR  et  aL 

(Circuit  Ck>cirt  of  Appeals,  Seventh  (Tlrcult    April  29, 1919.) 

No.  2645. 

Tradc-Mabks    and    Tbade-Names    ^=s>62 — Intbinobmsnt    of    Tbadc-Mabk 
RiaHTs. 

The  practice  of  a  saloon  keeper  of  pouring  gin  from  one  of  ccmiplaln- 
ant's  trade-marked  bottles  into  another  and  serving  drinks  from  the  lat- 
ter, due  to  the  fact  that  customers  preferred  to  pour  from  a  nearly  fuU, 
rather  than  a  nearly  empty,  bottle,  held  not  an  infringement  of  complain- 
ant's trade-mark  rights. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Suit  by  the  Gordon  Dry  Gin  Company,  Limited,  against  John  C. 
Righeimer  and  John  C.  Righeimer,  a  corporation.  Decree  for  de- 
fendants, and  complainant  appeals.    Affirmed. 

George  W.  Tucker,  for  appellant. 

Frank  S.  Righeimer,  of  Chicago,  111.,  for  appellees. 

Before  BAKER  and  ALSCHULER,  Circuit  Judges,  and  FITZ- 
HENRY,  District  Judge. 

BAKER,  Circuit  Judge.  Appellant,  maker  of  Gordon  gin,  sold  its 
product  only  in  trade-marked  bottles.     Appellees  operated  a  saloon 
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in  Qiicago,  and  bought  Gordon  gin  from  wholesale  liquor  dealers. 
In  its  bill  appellant  charged  appellees  with  refilling  appellant's  bottles 
with  inferior  gin  of  other  makes.  The  master  in  his  report  recited 
the  conflicting  evidence,  and  found  that  appellant  "has  failed  to  sus- 
tain by  a  preponderance  of  evidence"  the  aforesaid  charge.  This  find- 
ing, approved  by  the  trial  court,  we  will  not  disturb,  because  the  rec- 
ord discloses  a  dispute  of  fact  involving  the  weight  and  credibility  of 
oral  testimony. 

Under  an  amendment  of  its  bill  appdlant  contends  that  appellees' 
admitted  practice  of  pouring  Gordon  gin  from  one  of  appellant's 
trade-marked  bottles  into  another  and  selling  drinks  across  the  bar 
from  the  latter  bottle  is  an  infringement  of  appellant's  trade-mark 
rights.  The  master  found  that  this  practice  was  general  among  sa- 
loon keepers  and  was  due  to  the  fact  that  drinkers  like  to  pour  their 
drinks  at  bars  from  nearly  full  bottles  rather  than  from  nearly  empty 
ones.  There  was  no  deception  of  any  one.  Instead  of  diminishing 
appellant's  trade,  the  practice  of  acceding  to  drinkers'  preferences 
would  have  a  tendency  to  increase,  or  at  least  to  uphold,  the  consump- 
tion of  Gordon  gin.  Manifestly  appellant  intended  that  its  bottles 
should  be  opened  and  the  contents  dispensed  by  the  drink.  If  con- 
stuners  at  ssdoon  bars  will  not  take  the  last  gill  in  a  bottle,  appellant's 
theory  of  its  legal  rights  would  deprive  appellees  of  property  they 
had  bought  and  paid  for.  The  mere  statement  of  the  theory  carries 
its  own  refutation,  we  believe.  Coco-Cola  Co.  v.  Bennett,  238  Fed. 
513,  151  C.  C.  A.  449,  has  no  bearing,  in  our  judgment,  upon  such  a 
situation  as  here  is  presented. 

The  decree  is  affirmed 
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(258  Fed.  990) 

NORFOLK  BANK  FOR  SAVINGS  &  TRUSTS  v.  WHIPPLE, 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    July  12, 1919.) 

No.  1696. 

1.  CouBTs  ^=>372(4)— Federal  Courts— Following  State  Decisions. 

In  cases  involying  construction  of  contracts  affecting  interests  in  real 
estate,  even  where,  when  the  rights  of  the  parties  accrued,  there  was  no 
settled  law  of  decision  in  the  state  establishing  a  rule  of  property  bind- 
ing on  federal  courts,  such  courts  should,  unless  strongly  convinced  of 
their  error,  follow  the  state  decisions. 

2.  Logs  and  Logging  ^=s»3(11) — Construction — Condition   Subsequent — 

Conveyance  of  Standing  Timber. 

A  deed  to  standing  timber,  giving  the  grantee  10  years  from  the  time 
of  commencing  to  cut  within  which  to  cut  and  remove  the  timber,  vests 
in  the  grantee  a  present  estate  in  the  timber  trees,  with  the  right  to 
begin  cutting  within  a  reasonable  time  from  the  date  of  the  deed. 

8.  Deeds  ^=s»145 — Construction — (Covenant  or  Condition. 

If  the  language  in  a  deed  is  of  doubtful  import,  the  court  will  con- 
strue it  as  a  covenant,  for  breach  of  which  damages  may  be  recovered, 
rather  than  a  condition  working  a  forfeiture  of  the  estate. 

4.  Logs  and  Logging  ^=»3(14) — Construction — Conveyance  of  Standing 
Timber. 

Failure  of  the  grantee  of  standing  timber  to  begin  cutting  the  same 
within  14  years  held  to  terminate  his  estate  therein,  where  under  his 
deed  he  was  required  to  begin  cutting  within  a  reasonable  time. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Charleston ;  Henry  A.  Middleton  Smith 
and  Henry  G.  Connor,  Judges. 

Suit  in  equity  by  the  Norfolk  Bank  for  Savings  &  Trusts  against 
C.  S.  Whipple.  Motion  for  injunction  was  denied  by  the  EHstrict 
Court,  and  bill  dismissed.    Affirmed. 

The  opinion  filed  below,  and  here  reprinted  from  254  Fed.  195,  was 
in  full  as  follows: 

CONNOR,  District  Judge.  The  bill,  answer,  exhibits,  and  testi- 
mony disclose  the  following  case : 

On  January  30,  1899,  H.  R.  Peele,  being  the  owner  of  a  tract  of 
land  with  the  timber  standing  and  growing  thereon,  containing  777 
acres,  in  consideration  of  the  sum  of  $400  conveyed  the  timl^r  of 
the  dimensions  named  in  the  deed  to  the  Cape  Fear  Lumber  Company. 
The  deed  contains  the  following  clause : 

"The  said  Gape  Fear  Lumber  CJompany  to  have  ten  (10)  years  from  time 
they  commence  to  cut  the  timber  to  cut  and  remove  the  same,  and  [if]  at 
the  end  of  that  time  they  have  not  removed  said  timber,  then  to  pay  six 
per  cent  upon  the  purchase  price,  they  can  have  ten  years  longer  to  remove 
the  same." 

Thereafter,  in  August,  1904,  and  before  the  said  lumber  company 
had  cut  or  removed  any  timber  from  said  land,  it  conveyed  to  the 
Marion  County  Lumber  Company  all  of  its  right,  title,  and  interest 
in  and  to  the  timber,  with  the  right  to  cut  and  remove  the  same,  con- 
veyed by  Peele.  Thereafter,  on  December  27,  1910,  and  before  either 
of  said  companies  had  cut  or  removed  any  part  of  the  timber,  Peele  con- 
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veycd  the  land  upon  which  the  timber  was  standiT^,  in  consideration  of 
$4,600,  to  Ansel  A.  Gray,  who,  at  the  time  of  filing  the  trill  herein,  was 
the  owner  thereof.  On  March  5,  1905,  the  Marion  Lumber  Company 
executed  a  deed  in  trust  to  complainant,  Norfolk  Bank  for  Savings 
&  Trusts,  conveying,  among  other  timber  rights  and  contracts,  the 
timber  conveyed  by  Peele  to  the  Cape  Fear  Lumber  Company,  and  by 
said  companjr  to  the  Marion  Coun^  Lumber  Company,  for  the  pur- 
pose of  securing  a  bond  issue.  On  April  3,  1913,  said  Marion  Coimty 
Lumber  Company  executed  a  second  deed  in  trust,  conveying  the  same 
property,  to  secure  an  additional  bond  issue.  There  was,  at  the  time 
of  filing  the  bill,  bonds  secured  by  said  deeds  outstanding  to  the 
amount  of  $50,000. 

On  the  6th  day  of  February,  1913,  Ansel  A.  Gray  instituted  in  the 
court  of  common  pleas  of  Marlboro  coimty  a  suit  against  the  Marion 
County  Lumber  Company,  for  the  purpose  of  removing  the  cloud  from 
the  title  to  the  standing  timber,  alleging  that,  by  its  failure  to  cut  and 
remove  the  timber  on  the  land  purchased  by  him  from  H.  R.  Peele 
within  a  reasonable  time,  the  title  had  reverted  to  plaintiff,  etc.  The 
bill  was  dismissed  by  the  circuit  judge.  Upon  appeal  to  the  Supreme 
Court  the  judgment  was  reversed,  and  it  was  adjudged  that  by  the 
failure  to  commence  to  cut  the  timber  in  a  reasonable  time  "the  right 
to  cut  was  ended."  Gray  v.  Marion  County  Ltmiber  Co.,  102  S.  C.  2^, 
86  S.  E.  640.  This  decision  was  rendered  October  15,  1915.  On  the 
13th  day  of  October,  1913,  said  Ansel  A.  Gray  and  defendant,  C.  S. 
Whipple,  entered  into  a  contract  whereby  Gray  agreed  to  sell  and 
Whipple  agreed  to  buy  the  timber  on  the  tract  of  land  purchased  from 
Peele,  provided  that  m  the  suit  brought  by  Gray  against  the  Marion 
County  Lumber  Company  it  was  adjudged  that  the  title  to  the  timber 
was  in  Gray.  If  the  suit  resulted  adversely  to  Gray,  the  contract  was 
to  "terminate."  Whipple  agreed  to  pay  $3,000  cash  and  execute  his 
notes  secured  by  mortage  on  the  timber  for  $6,000.  He  was  to  have 
ten  years  from  the  date  of  the  deed  to  cut  and  remove  the  timber. 

On  November  1,  1915,  upon  the  decision  of  the  case  by  the  Su- 
preme Court,  Gray  executed  to  Whipple,  pursuant  to  the  terms  of  the 
contract,  a  deed  for  the  timber,  upon  receipt  of  $6,000  cash  and  his 
notes  for  $3,000.  Whipple  began  to  cut  the  timber,  whereupon  com- 
plainant brought  this  suit.  The  jurisdiction  of  this  court  is  based  up- 
on diversity  of  citizenship.  All  of  the  deeds  and  contracts  referred 
to  were  duly  recorded  in  Marlboro  county.  Defendant  shows,  in 
addition  to  the  foregoing  facts  relating  to  the  title  to  the  timber,  that 
the  deed  in  trust  to  the  complainant,  trustee,  includes  several  other 
lots  of  timber  and  timber  contracts,  the  value  of  which  is  not  shown ; 
that  there  is  outstanding  $40,000  of  the  bonds  secured  by  the  first 
trust  deed,  and  $20,000  of  those  secured  by  the  second  deed ;  that  the 
Marion  County  Lumber  Company  has  surrendered  its  charter  and 
conveyed  its  property  to  the  Marion  County  Lumber  Corporation,  a 
Virginia  corporation,  which  has  assumed  the  payment  of  the  debts  of 
the  lumber  company ;  that  the  officers  of  complainant  had  knowledge 
of  the  pendency  of  the  suit  by  Gray  against  the  Marion  Coimty  Lum- 
ber Company,  and  of  other  suits  pending  in  the  courts  of  South  Car- 
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oHna,  involving  the  title  to  the  timber  covered  by  the  deeds  in  trusty 
and  failed  to  intervene  therein.  It  appears  that  Gray  did  not  have 
actual  notice  of  the  deeds  in  trust  to  complainant  when  he  purchased 
from  Peek.  This  is  immaterial,  because  the  deeds  were  recorded. 
He  had  notice  of,  and  purchased  subject  to,  the  deed  from  Peele  to 
the  Cape  Fear  Lumber  Company. 

It  is  not  seriously  contended  that  complainant,  in  respect  to  the  first 
deed  in  trust,  is  bound  by  the  decree  in  the  case  of  Gray  v.  Marion 
County  Lumber  Company.  Its  deed  was  on  record,  and,  if  plaintiff 
had  so  desired,  he  could,  by  substituted  service,  have  brought  it  into 
the  record.  As  to  the  second  deed,  executed  after  the  suit  was  in- 
stituted, it  would  seem  that  it  occupies  the  attitude  of  a  purchaser 
pendente  lite  and  is  bound  by  the  decree. 

[1]  Counsel  for  complainant  challenge  the  decisicMi  of  the  Supreme 
Court  of  Soiith  Carolina,  in  the  case  of  Gray  v.  Lumber  Company, 
in  respect  to  the  extent  to  which  it  is  binding  upon  this  court,  and  its 
value  as  a  correct  adjudication  of  the  rights  of  the  parties  claim- 
ing under  the  deed  from  Peele  to  the  Cape  Fear  Lumber  Company^ 
It  is  conceded  that  the  title  of  complainant  is  dependent  upon  the 
construction  of  that  deed  and  the  course  pursued  by  the  successors 
in  title  to  the  land  and  the  timber.  Counsel  insist  that,  conceding 
the  well-settled  rule  by  which  this  court  is  required  to  follow  the  de- 
cision of  the  state  courts,  upon  which  property  rights,  or  rules  of 
property,  are  based,  the  remedies  afforded  and  modes  of  procedure 
pursued  in  the  federal  courts,  sitting  as  courts  of  equity,  are  not  de- 
termined by  local  laws  and  rules  of  decisions,  but  by  general  prin- 
ciples, rules,  and  usages  of  equity  having  uniform  operation  in  those 
courts  wherever  sitting.  Guffey  v.  Smith,  237  U.  S.  101,  35  Sup. 
Ct.  526,  59  L.  Ed.  856.  I  do  not  understand  that  the  decision  in  that 
case  drew  into  question  or  limited  the  well-settled  rule  laid  down  in 
Burgess  v.  Seligman,  107  U.  S.  20  (33),  2  Sup.  Ct.  10,  27  L.  Ed.  359, 
and  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S.  349,  30  Sup.  Ct.  140,  54 
L.  Ed.  228,  and  followed  in  numerous  other  cases. 

It  is  uniformly  held  that  state  Codes  of  Procedure,  abolishing  the 
distinction  between  actions  at  law  and  suits  in  equity,  with  the  results 
which  follow  therefrom,  do  not  limit  or  affect  either  the  jurisdic- 
tion or  modes  of  procedure  of  federal  courts  in  equity  causes.  The 
primary  question  to  be  settled  in  this  case  is  whether  the  Supreme 
Court  of  South  Carolina  has,  by  a  current  of  decisions,  so  construed 
deeds  containing  substantially  the  same  language  and  provisions  as 
to  make  a  rule  of  property  in.  that  state.  The  latest  discussion  of 
th^  subject  and  classification  of  the  cases  coming  within  the  rule 
laid  down  in  Burgess  v.  Seligman  is  found  in  the  opinion  of  Mr.  jus- 
tice Harlan  in  Kuhn  v.  Fairmont  Coa]  Co.,  supra.  The  cases  are  cited 
in  the  opinion  in  Highland  Park  Mfg.  Co.  v.  Steele,  232  Fed.  10,  146 
C.  C.  A.  202. 

The  questions  ably  discussed  by  the  learned  counsel  for  complain- 
ant are:  Should  the  court,  in  obedience  to  the  decisions  of  the  Su- 
preme Court,  adopt  as  binding  upon  its  judgment  the  decision  of  tlie 
Supreme  Court  of  South  Carolina  in  Gray  v.  Marion  County  Lum- 
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ber  Co.,  not  as  res  judicata,  but  as  prescribing  a  rule  of  property, 
which  the  court  ^ould  apply  in  this  case?  Gray  v.  Marion  County 
Lumber  Co.,  is  decided  upon  the  authority  of  Minshew  v.  Lumber 
Co.,  98  S.  C.  8,  81  S.  E.  1027  (1914).  in  which  a  writ  of  error  was 
dismissed  for  want  of  jurisdiction.  See  235  U.  S.  685,  35  Sup.  Ct. 
202,  59  L.  Ed.  424.  While  the  deed  construed  in  that  case  is  not  in 
the  ekact  language  used  in  this,  the  court  said : 

"This  case  cannot  be  distln^ished  in  any  essential  particalar,  either  of 
law  or  fact,  from  the  particular  case." 

After  disposing  of  exceptions  directed  to  the  admissibility  and 
effect  to  be  given  to  parol  evidence,  Mr.  Justice  Watts  says : 

**Under  contracts  of  this  character,  the  purchaser  has  only  the  right  to 
have  a  reasonable  time  to  get  the  fruits  of  his  purchase.  He  has  no  right 
to  enjoy,  by  indefinite  extension,  what  would  practically  amount  to  a  perpe- 
tuity and  deprive  the  owner  of  the  enjoyment  of  his  property." 

The  learned  justice  says: 

"It  has  been  decided  by  this  court  in  Flagler  v.  Lumber  Company,  89  S.  C 
328,  71  S.  E.  849  (1911),  McClary  v.  Lumber  Company,  90  S.  C.  153.  72  S.  E. 
145  (1912),  and  Atlantic  Coast  Realty  Company  v.  Litchfield,  90  S.  C.  363,  TS 
S.  E.  182  [7281,  that  the  grantee  must  begin  the  removal  of  the  timber  within 
a  reasonable  time,  and  it  follows,  as  a  natural,  logical,  and  irresistible  se- 
quence that,  upon  the  failure  to  commence  the  removal  within  a  reasonable 
time,  the  estate  or  interest  granted  is  terminated  and  the  interest  granted  re- 
verts to  the  grantor  or  his  privies." 

An  examination  of  the  cases  cited  discloses  that  in  each  of  them 
the  grant  of  the  timber  is  followed  by  a  limitation  upon  the  time 
within  which  the  grantee  may  cut  and  remove  the  timber,  fixed  by 
reference  to  the  time  at  which  it  "begins  cutting  and  removing,"  fol- 
lowed by  a  clause  extending  the  time  limit  upon  the  payment  of  in- 
terest on  the  purchase  price.  We  thus  see  that,  from  1911  imtil  the 
decision  of  the  Gray  Case  (1915),  the  court  has  uniformly  held  that 
deeds  conveying  standing  timber,  coupled  with  the  language  found 
in  the  deed  from  Peele  to  the  Cape  Fear  Lumber  Company,  conveyed 
to  the  grantee  a  determinable  or  qualified  fee  to  the  timber  which 
determined  upon  the  expiration  of  the  period  fixed  by  reference  to 
the  time  the  grantee  began  to  cut  and  remove  the  timber.  It  will  be 
observed  that,  in  the  cases  cited,  the  construction  of  the  language  was 
essential  to  a  decision  of  the  case.  In  each  case  it  was  strenuously 
insisted  that  the  timber  was  conveyed  in  fee,  and  that,  by  the  fail- 
ure to  cut  and  remove  within  the  time  limit,  the  title  did  not  revest 
in  the  grantor.  It  is  in  evidence  in  this  case  that  learned  counsel  so 
advised  the  complainant.  Such  has  been,  at  all  times,  in  South  Car- 
olina and  other  states,  the  contention  of  counsel  representing  the  tim- 
ber companies. 

In  Rogers  v.  Marion  County  Lumber  Corporation  (S.  C.)  93  S.  E. 
1055,  the  court  in  a  per  curiam  opinion  treats  the  question  as  closed 
— the  law  settled.  The  decisions  of  the  Supreme  Court  of  South 
Carolina  place  the  question  clearly  within  the  rule  of  stare  decisis. 
Complainant  insists  that  the  law  was  not  so  settled  at  the  date  upon 
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which  its  right  accrued.    In  Kuhn  v.  Fairmont  Coal  Co.,  supra,  it  is 
said: 

"Where,  before  the  rights  of  the  imrtles  accrued,  certain  rules  relating  to 
real  estate  have  been  so  established  ♦  ♦  ♦  as  to  become  rules  of  property 
and  action  in  the  state,  those  rules  are  accepted  *  *  *  as  authoritative 
declarations  of  the  law  of  the  state." 

This  limitation,  in  respect  to  the  time  at  which  the  "rights  of  the 
parties  accrued,"  as  related  to  the  time  when  the  "rule  of  property" 
was  "established,"  invites  recurrence  to  the  dates  of  the  deeds  and  the 
South  Carolina  decisions.  The  deed  from  Peele  to  the  Cape  Fear 
Lumber  Company  bears  date  January  30,  1899.  Accepting  the  South 
Carolina  rule  as  to  the  reasonable  time  within  which  the  grantee, 
or  its  assigns,  should  begin  to  cut  at  approximately  12  years,  the  right 
of  complainant  to  demand  the  extension  of  time  accrued  in  1911. 
Gray  did' not  bring  his  action  against  the  Marion  County  Lumber 
Company  until  February  6,  1913.  While  defendant  entered  into  an 
executory  contract  with  Gray  for  the  purchase  of  the  timber,  he  did 
not  acquire  such  title  as  Gray  had,  and  pay  the  purchase  price,  un- 
til November  1,  1915,  subsequent  to  the  decision  by  the  Supreme  Court 
holding  that  complainant's  title  to  the  timber  had  determined  at  the 
date  when  the  suit  was  brought,  January  27,  1913. 

In  the  Flagler  Case,  decided  in  1911,  it  is  said  that  the  question 
presented,  the  construction  of  a  timber  deed  containing  language 
from  which  the  court  found  that  the  parties  intended  to  place  a  time 
limit  to  the  right  to  cut  and  remove  the  timber,  had  not  theretofore 
been  before  the  court.  It  was  there  distinctly  held  that  when  such 
intention  was  expressed  in  the  deed,  or  could  be  reasonably  inferred, 
the  grantee  did  not  take  an  absolute  fee,  but  that  he  was  bound  to 
commence  the  removal  of  the  timber  within  a  reasonable  time.  Judge 
Rucker,  after  reviewing  the  cases  relied  upon  by  defendant  to  sus- 
tain its  contention,  and  decided  cases  in  other  courts,  thus  states  the 
conclusion : 

"SufBoe  it  to  say  that  we  are  of  opinion  that,  both  by  the  Inherent  reason 
of  the  thing,  as  well  as  by  authority,  the  true  rule  is  that,  wherever  it  is 
apparent  in  a  contract  that  the  parties  had  In  view  some  time  for  the  com- 
mencement of  the  removal  of  the  timber,  which  Intent  was  not  embodied  in 
the  ♦  ♦  ♦  contract,  the  law  will  presume,  and  will  enforce,  that  such 
commencement  of  the  removal  of  the  timber  shall  be  within  a  reasonable 
time  from  the  date  of  the  contract." 

The  court  reversed  the  decree  of  the  trial  court  dismissing  the  bill, 
and  remanded  the  case,  with  direction  to  the  court  to  take  testimony 
and  ascertain  what  would  be  a  reasonable  time.  The  language  of  the 
extension  clause  in  the  deed  before  the  court  was,  in  all  essential  re- 
spects, the  same  as  in  this.  The  grantee  was  given  10  years  from  the 
time  when  it  began  cutting  and  removing,  with  the  right  to  an  exten- 
sion upon  payment  of  interest.  The  deed  bore  date  June  10,  1899. 
Every  subsequent  decision  has  been  consistent  with  that  made  in  the 
Flagler  Case.  It  will  be  observed  that  the  court  did  not  hold  that  the 
time  elapsing  between  the  date  of  the  deed  and  the  decision  was  un- 
reasonable. It  left  the  question  open  for  determination  of  the  trial 
court,  upon  testimony,  as  a  question  of  fact. 
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O^nceding,  for  the  present,  that  at  the  time  the  right  of  complam- 
ant  to  tender  the  interest  and  demand  the  additional  time  accrued  the 
decisions  of  the  South  Carolina  court  had  not  established  a  rule  of 
property  applicable  to  complainant's  deed,  and  that  the  decisions  there- 
after made  are  not  to  be  "accepted  as  authoritative  declarations  of  the 
law,"  the  question  is  presented  whether  the  case  falls  within  the  other 
classifications  made  by  Judge  Harlan,  in  which  he  says : 

"It  Is  not  only  the  rlgbt,  bnt  the  duty,  of  the  federal  court  to  exerdae  its 
own  Judgment,  as  when  the  case  depends  upon  the  principles  of  general  Ju- 
risprudence. ♦  ♦  ♦  For  the  sake  of  comity,  and  to  avoid  confusioa,  the 
federal  courts  should  always  lean  to  an  agreement  with  the  state  court,  if  the 
question  is  balanced  with  doubt" 

It  is  suggested  that,  while  the  timber  deed  conveyed  real  property 
situate  in  South  Carolina,  and  in  so  far  as  the  kind  and  quality  of 
estate  is  conveyed  the  decisions  of  the  court  of  that  state  ate  rules  of 
property,  the  question  presented  here  involves  the  construction  of  a 
superadded  contract  prescribing  the  terms  upon  which  a  valuable  right 
may  be  enjoyed,  which  should  be  construed  by  this  court  upon  prin- 
ciples of  general  jurisprudence — the  intention  of  the  parties.  The 
distinction  is  stated  in  Kuhn  v.  Fairmont  Coal  Co.,  supra,  and  a  num- 
ber of  illustrative  cases  commented  upon.    The  learned  justice  says: 

**Tbere  are  adjudged  cases  involving  the  meaning  of  written  contracts  hav- 
ing more  or  less  connection  with  land  that  were  not  regarded  as  involving  a 
rule  in  the  law  of  real  estate,  but  as  only  presenting  questions  of  general 
law,  touching  which  the  federal  courts  have  always  exercised  their  own 
Judgment,  .and  in  respect  to  which  they  are  not  bound  to  accept  the  views  of 
the  state  courts." 

The  opinion,  and  the  dissenting  opinion  of  Mr.  Justice  Holmes,  con- 
tain an  interesting  and  exhaustive  discussion  of  the  question  in  the 
light  of  the  decided  cases.  Certainly,  for  the  reasons  strongly  stated 
by  Judge  Dayton  in  Kuhn  v.  Fairmont  Coal  Co.  (C.  C.)  152  Fed.  1013, 
the  federal  courts  should,  unless  strongly  convinced  of  their  error, 
follow  the  decisions  of  the  state  courts  upon  the  questions  presented, 
and  upon  the  decisions  of  which  the  rights  of  the  parties  depend. 

[2]  In  his  opinion  the  learned  District  Judge  has  made  a  full  and 
valuable  collection  of  illustrative  cases.  This  view  of  the  case  opens 
up  for  examination  the  very  interesting  questions  presented  and  ar- 
gued with  marked  ability  by  counsel  for  complainant.  They  chal- 
lenge the  decision  of  Gray  v.  Lumber  Co.,  supra,  and  the  cases  upon 
which  it  is  based.  To  state  the  contention  in  the  language  of  the 
brief : 

**A  present  estate  in  the  timber  vested  in  the  Cape  Fear  Lumber  Com- 
pany, immediately  on  the  execution  of  the  deed  from  H.  R,  Peele,  which 
has  passed  by  mesne  conveyances  to  the  plaintiff,  by  virtue  of  the  deed  in 
trust." 

This  may  be  conceded.  The  best  considered  authorities  so  hold. 
From  this  proposition  it  is  argued  that  such  estate  is  not  one  which  is 
determinable  by  operation  of  law  for  failure  of  the  grantee,  or  its 
assigns,  to  commence  the  cutting  and  removal  of  the  timber  within 
a  reasonable,  or  any  other,  time. 


Digitized  by  CjOOQ iC 


NORFOLK  BANK  FOB  SAVINGS  <fr  TBU8T8  V.  WHIPPLE  .653 

An  examination  of  the  opinions  of  courts,  dealing  with  timber  deeds, 
containing  limitations  upon  the  time  for  cutting  and  removing,  dis- 
closes a  purpose  to  give  to  them  a  construction,  effectuating  what  the 
court  finds  to  have  been  the  intention  of  the  parties,  and  to  conserve 
the  rights  of  both  parties  resort  to  analogies,  sometimes  resulting  in 
confusion.  The  early  cases  in  states  wherein  the  cutting  of  timber 
was  conducted  by  corporations  operating  large  mills,  buying  standing 
trees  from  the  owners  of  the  land,  either  with  or  without  a  provision 
fixing  the  time  within  which  they  were  to  be  cut  and  removed,  disclose 
different  views  and  variant  constructions.  By  some  it  is  held  that  no 
title  vests  in  the  trees  until  thejr  are  cut,  and  that  therefore  only  such 
as  are  cut  and  removed  within  the  time  fixed  pass  to  the  grantee. 
Strasson  v.  Montgomery,  32  Wis.  52.    It  is  said: 

"Such  deed  does  not  immediately  pass  the  title  to  the  trees,  and  is  not  a 
sale,  or  a  contract  for  a  sale  or  interest  in  land,  but  an  executory  contract 
for  a  sale  of  diattels,  to  take  effect  when  the  trees  are  cut  and  severed  from 
the  land,  with  a  Ucense  to  enter  and  cut  during  the  time  fixed."  Fletcher  v. 
liiYingston,  153  Mass.  888,  26  N.  B.  1001. 

By  other  courts  it  is  held  that,  upon  failure  to  cut  within  the  time 
limited  by  the  deed,  the  title  to  the  standing  trees,  or  such  of  them  as 
remained  uncut,  does  not  revert  to  the  owner  of  the  land,  but  remains 
in  the  grantee  of  the  trees ;  that  the  failure  to  cut  within  the  time  lim- 
it did  not  work  a  forfeiture  of  the  estate ;  that  the  license  to  enter  and 
cut  expired  at  the  end  of  the  time  fixed.  This  construction  left  the 
owner  of  the  trees  in  the  position  of  having  title  to  timber  trees  stand- 
ing and  growing  on  the  lands  of  the  grantor,  with  no  right  to  enter 
and  cut  them.  It  was  said  that  in  such  cases,  by  entering  upon  the 
land,  the  owner  of  the  trees  committed  an  actionable  trespass;  the 
damage  recoverable  was  the  injury  to  the  soil,  in  making  the  entry — 
not  the  value  of  the  trees  cut  and  removed. 

The  conclusion  to  which  other  courts  came  was  that  the  title  to  the 
timber  vested  in  the  grantee,  with  the  condition  annexed  that  if  it  was 
not  cut  and  removed  within  the  period  fixed  by  the  deed,  or,  if  no 
time  was  fixed,  within  a  reasonable  time,  the  title  to  the  timber  not 
cut  and  removed  reverted  to  the  owner  of  the  land  or  his  grantee. 
The  Supreme  Court  of  Michigan,  in  Williams  v.  Flood,  63  Mich.  493, 
30  N.  W.  96,  said: 

''It  is  not  very  important  to  discuss  the  exact  nature  of  plaintiff's  rights 
under  the  written  contract.  Whatever  they  were,  they  included  an  abso- 
lute sale  of  all  the  timber  described,  subject  only  to  such  qualifications  of  the 
ri^t  of  removal  as  the  contract  mentions.  At  most,  this  condition  would 
only  operate  by  way  of  forfeiture.  The  timber  had  all  been  pcdd  for,  and 
all  belonged  to  plaintiff,  unless  lost  by  that  forfeiture  for  nonremoval.'* 

In  Bunch  y.  Elizabeth  City  Lumber  Co.,  134  N.  C.  121,  46  S.  E. 
24,  the  question  in  respect  to  the  construction  of  a  timber  deed,  with 
a  clause  limiting  the  time  for  cutting  computed  from  the  time  the  gran- 
tee began  to  cut,  was  first  presented  to  the  Supreme  Court  of  North 
Carolina.  It  was  argued  on  petition  for  rehearing,  by  eminent  and 
learned  counsel.  Mr.  Justice  Walker  reviewed  the  authorities,  reach- 
ing the  conclusion  that  the  deed  vested  a  present  title  to  the  timber  in 
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the  grantee ;  that  the  right  to  cut  and  remove  was  limited  to  a  rea- 
sonable time ;  that,  upon  the  failure  to  b^n  to  cut  within  such  time, 
the  title  reverted  to  the  grantor.  This  decision  was  rendered  in  1903. 
He  says : 

"It  is  well  settled  on  principle  and  by  authority  tliat  the  legal  effect  of 
the  infztmment  is  that  the  vendor  thereby  conveyed  to  the  vendee  all  of 
the  treos  and  timber  on  the  premises  which  the  vendee  shonld  remove  there- 
from within  the  prescribed  time,  and  that  snch  as  remained  thereon  after 
that  time  should  belong  to  the  vendor  or  to  his  grantee  of  the  premises.^ 

In  Midyette  v.  Gmbbs,  145  N.  C.  85,  58  S.  E.  795,  13  L.  R.  A.  (N. 
S.)  278  (1907),  Mr.  Justice  Hoke  reviews  the  decided  cases  and  says: 

"It  may  now  be  taken  as  settled  tliat  growing  trees  are  a  part  of  the  realty, 
and  a  contract  to  sell  and  convey  them,  •  •  •  must  be  reduced  to  writing. 
These  authorities  also  clearly  establish  that,  on  the  expiration  of  the  time 
stated  in  such  a  contract  within  which  the  timber  may  be  removed,  all  right 
in  the  vendee  shall  cease  and  determine,  and  the  estate  in  so  much  <rf  the 
standing  timber  as  has  not  by  that  time  been  severed  shall  revert  to  the  vendor ; 
and  both  positions  are  upheld  in  numerous  and  well-considered  cases  in  other 
jurisdictions." 

See  Hawkins  v.  Lumber  Co.,  139  N.  C.  162,  51  S.  E.  852;  Lumber 
Co.  V.  Corey,  140  N.  C.  467,  53  S.  E.  300;  Homthal  v.  Howcott,  154 
N.  C.  228,  70  S.  E.  171;  Jenkins  v.  Lumber  Co.,  154  N.  C.  357,  70 
S.  E.  633. 

In  a  very  able  and  well-considered  opinion  by  Judge  Keith,  in 
Wright- Young  v.  Camp.  Mfg.  Co.,  110  ya.  678,  66  S.  E.  843  (1910), 
after  a  thorough  examination  of  the  decided  cases,  the  court  adopted 
the  opinion  of  those  courts  which  held  that  the  deed  conveyed  an  es- 
tate in  the  timber,  subject  to  be  divested,  and  revert  to  the  grantor, 
upon  failure  to  cut  and  remove  within  the  time  fixed  in  the  deed,  or 
a  reasonable  time.    He  thus  concludes  the  discussion : 

"Looking  to  the  whole  deed,  and  all  of  its  provisions  must  be  considered 
in  order  to  arrive  at  its  proper  construction,  we  are  of  opinion  that  it  was 
not  the  intention  of  the  parties  to  give  an  absolute  and  unconditional  title 
to  the  timber,  but  only  such  as  was  cut  and  removed  within  the  time  limited 
by  the  deed,  and  such  extensions  thereof  as  the  grantee  was  entitled  to  de- 
mand upon  a  fair  construction  of  the  deed,  or  as  might  be  agreed  upon  be- 
tween the  parties." 

In  that  case  the  deed  was  executed  January  24,  1^5,  with  a  limit 
of  five  years  to  cut  and  remove  the  timber,  and  the  right  to  demand 
an  extension  "as  long  as  the  grantee  might  desire,"  upon  payment  of 
interest  on  the  purchase  price.  At  the  end  of  five  years  the  grantee 
paid  the  interest,  and  continued  to  do  so  for  four  years,  when  the 
grantor  refused  to  accept  further  interest  and  sold  to  another  person, 
who  began  to  cut  the  timber.  The  lumber  company  brought  suit  to 
enjoin  the  cutting.  Although  the  contract  gave  the  grantee  the  right 
to  demand  an  extension  of  time  "as  long  as  it  might  desire,"  such 
right  was  construed  to  mean  "a  reasonable  time."  Quoting  with  ap- 
proval the  language  used  in  Mclntyre  v.  Barnard,  1  Sandf .  Ch.  (N.  Y.) 
52,  the  learned  president  said : 

"It  Ls  only  by  this  construction  that  we  can  give  fuU  scope  to  the  whole  in- 
tention expressed  by  the  instrument;    and  at  the  same  time  we  reUeve  it 
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from  the  irrational  consequences  to  which  the  defendant's  construction  in- 
evitably leads." 

The  effect  which  would  follow  from  the  contention  that  these  deeds 
impose  permanent  burdens  upon  timber  lands,  and  prevent  the  owner 
from  bringing  them  under  cultivation  or  other  use  to  which  they  are 
adapted,  does  violence  to  the  intention  of  the  parties,  and  imposes  such 
burdens  upon  the  lands  of  the  grantors  as  greatly  to  diminish,  if  not 
destroy,  its  value. 

The  court,  in  that  case,  noting  that  nine  years  had  elapsed  since 
the  execution  of  the  deed,  gave  the  lumber  company  one  year  within 
which  to  cut,  from  the  filing  of  the  decree.  This  case  was  cited  with 
approval  by  the  same  learned  judge  in  Brown  v.  Surry  Lumber  Co., 
113  Va.  503,  75  S.  E.  84.  There  were,  in  that  case,  facts  which  dif- 
ferentiated it  from  the  Wright- Young  Case,  but  the  court  adhered  to 
the  construction  of  the  deed  announced  in  the  first  case.  Quigley 
Furniture  Co.  v.  Rhea,  114  Va.  271,  76  S.  E.  330. 

In  Smith  v.  Ramsey,  116  Va.  530,  82  S.  E.  189,  Judge  Buchanan  re- 
fers to  the  great  "diversity  of  judicial  decision"  in  the  construction  of 
timber  contracts,  not  only  in  different  jurisdictions,  "but  the  decisions 
of  the  same  court  have  not  always  been  uniform."  He  discusses  the 
"vexed  question,"  citing  the  Wright- Young  and  the  Rhea  Cases,  supra. 
He  concludes: 

**Those  decisions  would  seem,  therefore,  to  settle,  if  decisions  can  settle- 
a  question,  that  the  provisions  in  such  contracts  for  the  cutting  and  removal 
of  the  timber  within  a  fixed  period  are  not  covenants,  but  conditions." 

In  Adkins  v.  Huff,  58  W,  Va.  646,  52  S.  E.  773,  3  L.  R.  A.  (N.  S.) 
649,  6  Ann.  Cas.  246,  Huff  conveyed  to  Adkins  a  tract  of  land,  re- 
serving and  excepting  the  timber,  giving  34  months  from  the  date  of 
the  deed  to  cut  and  remove  the  timber.  Eliminating  conditions  which 
came  into  the  situation  after  the  date  of  the  deed,  the  grantor  not 
having  cut  and  removed  the  timber  within  the  period  fixed,  the  grantee, 
claiming  that  the  title  to  the  timber  became  absolute  in  him,  began  to 
cut.  The  grantor,  claiming  under  the  reservation,  applied  to  the  court 
for  an  injunction,  which  was  granted.  Upon  appeal  the  decree  was 
reversed  and  the  bill  dismissed.    Judge  Poffenbarger  said : 

"The  authorities  are  practically  uniform  in  holding  that  an  instrument 
granting  standing  timber,  and  containing  a  clause  requiring  or  permitting  it 
to  be  removed  within  a  specified  time  from  the  date  of  the  grant,  gives  no  ab- 
solute and  unconditional  title  to  the  property.  Some  courts  hold  the  right  of 
the  grantee  to  be  a  license,  others  a  lease,  and  others  a  defeasible  title  to 
the  timber.  By  the  great  weight  of  authority  it  is  determined  that  no  right 
or  title  exists  in  the  grantee  after  the  expiration  of  the  time  specified  in  the 
deed  or  contract." 

In  support  of  this  conclusion  a  large  number  of  cases  from  the 
courts  of  Vermont,  Michigan,  New  York,  Minnesota,  Massachusetts, 
Wisconsin,  Ohio,  and  Maine  are  cited.  Holding  that  the  same  con- 
struction should  be  given  a  reservation  as  a  conveyance  of  timber 
with  a  time  fixed  for  cutting,  the  court  enjoined  the  grantor  claiming 
under  the  reservation  from  cutting  after  the  expiration  of  the  time 
limit.     The  judge  said  obiter  that  if  no  time  for  cutting  was  fixed. 
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and  the  deed  contained  apt  words  to  convey  a  fee,  the  title  was  "ab- 
solute and  unconditional,"  citing  cases  from  Alabama  and  Michigan. 

In  Keystone  Lumber  &  Mining  Co.  v.  Brooks,  65  W.  Va.  512,  64 
S.  E.  614,  Judge  Brannon  cites  Adkins  v.  Huflf,  supra,  but  spears 
to  reject  the  conclusion  reached.  He  does  not  overrule  it,  but,  with 
all  deference  to  the  learned  judge,  I  am  unable  to  reconcile  much  that 
he  writes,  or  his  conclusion,  wi&  the  decision  in  that  case.  It  may  be 
that  the  two  decisions  may  be  reconciled  by  noting  the  construction 
placed  on  the  language  of  the  two  deeds.  The  inference  which  I  draw 
from  the  opinion  is  that  the  learned  judge  leaned  to  the  view  that 
the  language  used  in  timber  deeds  fixing  a  time  within  which  the  tim- 
ber was  to  be  removed  is  to  be  construed  as  a  covenant  on  the  part 
of  the  grantee,  and  not  a  limitation  or  condition  subsequent  The 
argument  of  cotmsel  for  complainant  in  this  case  finds  much  support 
in  Judge  Brannon's  opinion. 

It  is  held  by  Judge  Rose  in  Cullen  v.  Armstrong  (D.  C.)  209  Fed. 
704,  that  according  to  the  decision  of  the  Maryland  court  a  contract 
for  the  sale  of  standing  timber,  or,  as  he  describes  it,  a  "timber  leave," 
is  personal  property ;  it  is  bought  and  sold  as  goods,  wares,  and  mer- 
chandise. 

I  have,  at  probably  unnecessary  length,  reviewed  the  decisions  in 
the  state  courts  in  this  circuit,  because  of  my  very  high  regard  for 
the  learning  of  the  justices,  and  a  careful  consideration  which  they 
have  given  to  the  construction  of  these  timber  deeds,  and  for  the 
additional  reason  that  I  deem  it  important  that  the  decisions  of  the 
state  and  federal  courts  in  this  circuit  shall  be  uniform. 

If  the  time  at  which  the  rights  of  the  lumber  companies,  purchasing 
timber  and  operating  large  mills  in  these  states,  be  fixed  at  the  date 
of  the  deeds,  between  the  years  1895  and  1905,  approximately,  rather 
than  at  the  dates  at  which  the  right  to  demand  extension  of  time  for 
cutting  and  removing — 1905  to  1915,  approximately — ^it  will  be  found 
that  in  neither  of  the  states  had  there  been  such  a  number  of  cases 
decided  as  to  constitute  authoritative  declarations  of  the  law  contrcrf- 
ling  the  federal  courts.  If  the  date  of  the  deeds  be  adopted  as  the 
time  when  the  right  of  the  parties  accrued,  the  question  presented  in 
this  and  other  cases  coming  before  the  District  Courts  in  this  district 
must  be  treated  as  open  to  the  independent  judgment  of  the  federal 
court,  observing  the  principle  announced  in  Kuhn  v.  Fairmont  Coal 
Co.,  supra. 

[3]  In  the  very  carefully  prepared  brief  of  counsel  for  complain- 
ant it  is  contended  that  the  courts  of  South  Carolina,  and  therefore 
Virginia  and  North  Carolina,  have  fallen  into  error  in  holding  that 
the  clause  fixing  the  time  within  which  the  timber  shall  be  cut  and 
removed  is  a  condition  subsequent,  and  that  failure  to  comply  with 
such  provision  works  a  forfeiture  of  the  estate  in  the  timber;  that 
such  language  should  be  construed  to.be  a  personal  covenant  on  the 
part  of  the  purchaser  to  cut  and  remove  the  timber  within  the  time 
prescribed.  It  is  well  settled  that,  if  language  is  of  doubtful  import, 
the  court  will  construe  it  to  be  a  covenant,  for  breach  of  which  dam- 
ages may  be  recovered,  rather  than  a  condition  working  a  forfeiture 
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of  the  estate.  King  v.  N.  W.  R.  R.  Co.,  99  Va.  625,  39  S.  E.  701 ; 
Bangert  v.  Roper  Lumber  Co.,  169  N.  C.  628,  86  S.  E.  517.  In  the 
last-cited  case,  in  which  there  were  two  dissents,  the  court  held  that, 
under  the  terms  of  the  deed,  payment  was  not  required  in  advance. 
The  further  contention  is  made  that,  if  the  provision  be  construed 
as  attaching  to  the  estate  a  condition  subsequent,  the  failure  to  com- 
ply with  its  terms  does  not  work  a  forfeiture  until  action  is  taken 
by  the  party  entitled  to  take  advantage  of  the  breach,  as  by  re-entry, 
notice,  or  otherwise — that  failure  to  do  so  operates  as  a  waiver  of  the 
breach ;  that  a  court  of  equity  will  not  lend  its  aid  to  enforce  a  for- 
feiture of  a  condition  subsequent.  Authorities  are  cited  sustaining 
these  positions. 

Language  is  used  by  some  of  the  courts  indicating  that  they  treat- 
ed the  clause  limiting  the  time  for  cutting  the  timber  as  creating  a 
condition  subsequent.  It  would  seem,  however,  that  the  better  inter- 
pretation of  the  opinions  leads  to  the  conclusion  that  they  likened 
the  deeds,  and  the  estate  conveyed  to  a  base  or  qualified  fee.  Bunch 
V.  Lumber  Co.,  supra.    This  estate  is  defined  by  Blackstone  as : 

"Such  a  one  as  has  a  qualification  subjoined  thereto  and  which  must  be  de- 
termined whenever  the  qualification  annexed  to  it  is  at  an  end."  2  Com. 
147  riOD). 

In  the  note  to  Jones'  Blackstone,  the  case  of  Wiggins  Ferry  Co. 
V.  Ohio  &  M.  Ry.  Co.,  94  111.  83,  is  cited.  It  is  said  of  this  character 
of  estate; 

"It  is  true  the  estate  here  may  not  endure  forever;  It  may  be  determined 
by  the  failure  to  use  and  employ  the  rights  and  easements  granted  in  the 
manner  prescribed  in  the  grant;  but  if  they  shall  be  so  used  and  employed 
the  grant  is  forever.  And  this  seems  to  meet  Blackstone's  definition  of  a 
qualified  op  base  fee." 

It  is  also  said  that  the  estate  created  by  the  conveyance  is  not  prop- 
erly an  estate  on  condition,  either  precedent  or  subsequent,  but  a  base 
or  qualified  fee.    Kilpatrick  v.  Graves,  51  Miss.  432. 

Chancellor  Kent  defines  a  qualified  base  or  determinable  fee  as : 

"An  interest  which  may  continue  forever,  but  the  estate  is  liable  to  be  de- 
termined without  the  aid  of  a  conveyance,  by  some  act  or  event  circum- 
scribing its  continuance  or  extent."     Com.  IV,  ♦9. 

Mr.  Justice  Walker  states  the  proposition  clearly,  saying : 

"In  no  event  should  we  give  a  construction  to  the  instrument  which  wUl 
confer  any  greater  right  or  estate  than  is  commensurate  with  the  ob- 
ject and  purpose  of  the  parties,  as  expressed  in  it."  Jenkins  v.  Lumber  Co., 
supra. 

It  is  manifest  that  these  "timber  contracts"  are  sui  generis,  and  in 
the  effort  to  construe  them  by  analogy  to  deeds,  or  instruments  con- 
veying land,  difficulties  are  encountered.  The  courts  which  adopt 
the  view  of  the  South  Carolina  court,  that  an  estate  vests  in  the  gran- 
tee upon  the  delivery  of  the  deed,  with  a  limitation  upon  the  time  for 
cutting  and  removing,  hold  that  upon  the  expiration  of  such  time  the 
title  "dejtermines,"  "reverts,"  or  use  equivalent  terms,  excluding  the 
idea  that  the  clause  fixing  the  time  creates  a  condition  subsequent. 
ie9C.C.A.— 42 
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I  have  given  to  the  well-considered  argument  of  counsel  careful 
consideration.  They  are  confronted,  however,  with  the  fact  that  the 
Supreme  Court  of  South  Carolina,  in  accord  with  the  large  majority 
of  other  state  courts,  especially  in  this  judicial  circuit,  has,  by  an  un- 
broken line  of  decisions,  held  that  the  title  to  the  timber  of  the  Cape 
Fear  Lumber  Company,  and  its  assignee,  determined  upon  the  failure 
to  cut  and  remove  within  a  reasonable  time,  and  that  such  time  had 
elapsed  before  Gray  brought  his  suit  against  the  Marion  County  Lum- 
ber Company,  or  it  made  a  tender  of  the  interest  and  gave  notice  of 
the  additional  time  required.  This  court  is  asked  to  disregard  the 
decision  of  the  South  Carolina  court,  and  hold  that  complainant  is  the 
owner  of  the  timber  under  the  deeds  in  trust  executed  by  the  Marion 
County  Lumber  Company,  and  that  defendant,  purchasmg  from  the 
owner  of  the  land  subsequent  to  the  decision  of  the  Gray  Case,  be 
enjoined  from  cutting.  To  so  hold  would  do  violence  to  the  wise  and 
salutary  rule  prescribed  by  the  Supreme  Court  of  the  United  States  in 
Kuhn  V.  Fairmont  Coal  Co.,  supra,  that — 

*'To  avoid  confusion,  the  federal  court  should  always  lean  to  an  agreement 
with  the  state  court,  If  the  question  Is  balanced  with  doubt." 

The  wisdom  of  this  rule  followed  by  the  federal  courts  is  illustrated 
by  the  situation  presented  in  this  case,  and  other  timber  contracts,  or 
deeds,  of  the  same  character.  It  appears  from  the  state  reports  that 
parties  and  corporations  holding  deeds  for  timber  on  extensive  tracts 
of  land,  in  the  South  Atlantic  states,  containing  clauses  limiting  the 
time  for  cutting,  differing  in  some  respects,  but  substantially  similar, 
have  strongly  pressed  upon  the  state  courts  the  contention  made  here. 
The  opinions  of  the  judges  in  the  cases  cited,  and  many  others,  dis- 
close a  careful,  anxious  effort  to  give  to  the  deeds  a  fair,  reasonable 
construction.  As  said  by  Judge  Keith,  "looking  to  the  whole  deed, 
and  all  of  its  provisions,"  and  "avoiding  irrational  consequences,"  they 
have  reached  the  conclusion  that — 

"It  was  not  the  intention  of  the  parties  to  give  an  absolute  and  uncondi- 
tional title  to  the  timber,  but  only  such  as  was  cut  ♦  ♦  ♦  within  the  time 
limited  by  the  deed,  and  such  extensions  thereof  as  the  grantee  was  entitled 
to  demand  upon  a  fair  construction  of  the  deed,  or  as  might  be  agreed  upon 
between  the  parties." 

While  I  am  not  inadvertent  to  the  fact  that  other  courts  have  held 
to  the  contrary,  I  concur  in  this  construction. 

It  is  urged  that  in  Crown  Orchard  Co.  v.  Dennis,  229  Fed.  652,  144 
C.  C.  A.  62,  the  Court  of  Appeals  of  this  circuit  rejected  the  con- 
struction placed  upon  the  timber  deeds  by  the  South  Carolina  court 
in  the  Flagler  and  Minshew  Cases,  and  adopted,  as. its  independent 
judgment,  the  rule  laid  down  in  the  Prettyman  Case,  97  S.  C.  247,  81 
S.  E.  484,  resulting  in  the  conclusion  that,  when  the  extension  clause 
gave  such  additional  time  as  the  grantee  "might  desire,"  the  doctrine 
of  reasonable  time  could  not  be  applied;  that  the  right  to  cut  and 
remove  was  unlimited.  It  will  be  noted  that  in  the  Prettyman  Case 
the  circuit  judge  of  the  state  court,  in  his  decree,  said  that  when  such 
time  was  granted  as  the  grantee  "might  desire,"  in  "unambiguous  and 
express  terms,"  the  "reasonable  time"  rule  did  not  apply;   that  "when 
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the  parties  speak  for  themselves  the  court  cannot  imply."  The  learn- 
ed judge  fixed  the  additional  time  to  cut  at  10  years,  because  "that  was 
the  time  demanded  by  the  grantee."  He  says :  "The  plaintiff  had  thus, 
by  its  notice,  fixed  tne  duration  of  the  extension."  A  reasonable  con-  * 
struction  of  the  language  of  the  circuit  judge  justifies  the  argiunent 
that  he  was  of  the  opinion  that  the  language  of  the  deed  excluded  the 
application  of  the  "reasonable  time"  rule.  The  Chief  Justice  in  a  per 
curiam  opinion  says  that,  "for  the  reasons  therein  set  forth,  the  judg- 
ment is  affirmed."  Judge  Watts,  in  his  dissenting  opinion,  suggests 
that,  by  adopting  the  decree  "as  the  judgment  of  this  court,"  it  was 
committed  "to  a  decision  and  a  policy  that  will  be  far-reaching  in  its 
effect  and  prejudge  other  cases  of  similar  character."  This  case  was 
strongly  pressed  upon  the  federal  court  in  the  argument  of  the  Crown 
Orchard  Case.    Judge  Knapp.  says : 

"It  Is  not  necessary  for  us  to  affirm  that  the  Prettyman  Case  established  a 
rule  of  property  in  South  CaroUna  which  we  are  bound  to  apply.  We  follow 
it  upon  the  question  in  dispute,  not  merely  out  of  deference  to  the  court 
which  decided  it,  but  because  the  decision  commends  Itself  to  our  judgmen|f 
as  just  and  correct." 

From  this  language  it  is  argued  in  this,  and  other,  cases  that  this 
court  is  bound,  as  h^  an  authoritative  declaration  of  the  law,  to  hold 
that  the  Cape  Fear  Lumber  Company  and  complainant,  its  assignee, 
is  entitled  to  an  unlimited  and  unlimitable  time  to  cut  and  remove  the 
timber.  The  language  quoted,  without  limitation,  is  capable  of  that 
construction.  It  may  be  suggested  that,  in  saying  that  the  judgment 
in  the  Prettyman  Case  was  "for  the  reasons  given"  affirmed,  the  Chief 
Justice  was  referring  to  the  fact  that  the  period  of  10  years  was 
fixed  because,  as  stated  by  the  circuit  judge,  that  was  the  time  fixed  by 
the  plaintiff,  thus  limiting  the  scope  of  the  per  curiam  opinion  of  the 
court.  However  this  may  be,  it  is  manifest  that  the  learned  judge  in 
his  opinion  in  the  Crown  Orchard  Case  did  not  intend  to  hold  that 
the  deed  conferred  an  unlimited  time  to  cut.  He  says  that  the  exer- 
cise of  the  right  conferred  by  the  deed  "must  be  an  honest  and  justi- 
fiable desire,  not  a  pretended  or  fantastic  desire.  In  short,  we  take 
the  phrase  to  mean  such  additional  time  as  may  be  reasonably  desired 
by  the  party  having  the  right  to  an  extension.  The  court  remanded 
the  case,  with  direction  to  the  court  below  to  fix  the  time,  etc. 

Referring  to  the  Prettyman  Case,  supra,  it  is  worthy  of  note  that  the 
decision  was  rendered  on  April  23,  1917,  and  the  decision  in  the 
Minshew  Case  on  April  27,  1917.  Judge  Watts,  who  wrote  in  the 
MinshcAv  Case,  makes  no  reference  to  the  decision  in  the  other  case, 
although  he  reviews  all  of  the  other  decisions  of  the  court  relating  to 
the  construction  of  timber  deeds.  There  were  differentiating  facts  in 
the  cases.  As  we  have  seen,  the  Minshew  Case  is  cited  as  the  author- 
itative declaration  of  the  law  in  the  Gray  Case. 

I  have  given  to  the  language  used  by  the  court  in  the  Crown  Orchard 
Case  careful  consideration,  and  said  this  much  to  exclude  the  sugges- 
tion that  I  did  not  regard  it  as  controlling  authority  in  like  cases.  I 
shall  indulge  the  hope  that  my  decree  in  this  may  be  reviewed,  so  that, 
without  regard  to  the  conclusion  reached,  the  District  Judges  in  this 


Digitized  by  CjOOQ iC 


660  169  C.  C.  A.  BBP0BT8 

circuit,  and  the  parties  who  have  large  interests  involved  in  such  con- 
tracts, may  be  advised  what  construction  the  federal  courts  will  place 
upon  these  deeds. 

[4]  I  conclude  that  the  deed  from  Peek  to  the  Cape  Fear  Lumber 
Company  vested  in  the  grantee  a  present  estate  in  the  timber  trees, 
with  the  right  to  begin  cutting  and  removing  them  within  a  reasonable 
time  computed  from  the  date  of  the  deed ;  that,  upon  failure  to  begin 
cutting  within  such  time,  the  title  to,  and  estate  in,  the  timber  deter- 
mined and  reverted  to  the  owner  of  the  land  or  his  grantee,  Gray; 
that,  by  the  failure  to  begin  cutting  the  timber  within  the  time  elapsing 
between  the  date  of  the  deed  and  the  institution  of  the  suit  by  Gray 
against  the  Marion  County  Lumber  Company — 14  years — ^the  right, 
title,  and  estate  to  the  timber  vested  in  the  lumber  company,  and  such 
rights  as  vested  in  complainant  by  virtue  of  the  deeds  in  trust  deter- 
mined and  reverted  to  Gray,  the  owner  of  the  land ;  that  by  the  deed 
from  Gray  to  defendant  he  became  the  owner  of  the  timber,  with  the 
pght  to  cut  and  remove  it,  according  to  the  terms  and  provisions  of 
the  deed  under  which  he  claims. 

This  construction  of  the  deed  disposes  of  several  interesting  ques- 
tions discussed  by  counsel,  upon  the  theory  that  defendant's  title  was 
dependent  upon  a  forfeiture  wrought  by  breach  of  a  condition  sub- 
sequent. It  also  renders  unnecessary  the  discussion  of  questions  pre- 
sented by  defendant. 

The  motion  for  an  injunction  is  denied,  and  the  bill  dismissed,  at 
the  cost  of  complainant. 

E.  R  Buf ord,  of  Lawrenccville,  Va.,  and  T.  D.  Savage,  of  Norfolk, 
Va.  (B.  A.  Hagood,  of  Charleston,  S.  C,  on  the  brief),  for  appellant 

A.  F.  Woods  and  !L.  D.  Lide,  both  of  Marion.  S.  C.  (T.  I.  Rogers,  of 
Bcnnettsville,  S.  C,  on  the  brief),  for  appellee. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  WAD- 
DILL,  District  Judge. 

PER  CURIAM.  We  are  satisfied  after  careful  examination  with 
the  decision  of  this  case  by  the  court  below  and  with  the  reasons  as- 
signed therefor  by  the  learned  District  Judge.  The  decree  is  accord- 
ingly affirmed  on  his  opinion.    Affirmed 
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(258  Fed.  989) 

GOMBINBD  LOOKS  PAPEB  GO.  y.  PUSBY  &  JONBS  00. 

(Olrcult  Court  oC  Aiq^eals,  Seyenth  Giicait   April  29,  1919l) 

No.  2668. 

1.  Daicaobs  ^=s>23— Bbbaoh  of  Oontbaot  by  Sblleb— Lost  Pbotitb. 

In  an  action  for  the  inrice  of  a  machine  built  by  plaintiff  for  defendant, 
a  connterclaim  for  lost  profits  because  of  delay  In  dellyery  of  the  ma- 
chine cannot  be  maintained,  unless  special  circumstances  are  shown 
with  respect  to  which  the  parties  must  be  deemed  to  haye  contracted. 

2.  Damaqbb  ^=»40(4) — ^Bbeaoh    or   Oontbact   bt    8ellbb— Damages — ^Losr 

Profits. 

The  purchaser  of  a  paper-making  machine  cannot  set  up,  as  a  special 
circumstance  entitling  it  to  recoyer  lost  profits  because  of  delay  In  de- 
livery of  the  machine,  a  contract  made  by  it  for  delivery  of  paper  during 
flye  years,  where  by  its  terms  it  reserved  the  right  to  bc«in  delivery  at 
a  date  later  than  the  actual  installation  of  the  machine. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

Action  at  law  by  the  Pusey  &  Jones  Company  against  the  Com- 
bined Lodes  Paper  Company  for  a  balance  due  under  a  contract. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

The  opinion  filed  below,  on  denial  of  motion  by  defendant  for  new 
trial,  and  here  reprinted  from  255  Fed.  700,  was  in  full  as  follows : 

GEIGER,  District  Judge.  The  complaint  contsuns  two  causes  of 
action,  the  first  based  upon  a  contract  dated  on  or  about  May  15, 
1916,  whereby  the  plaintiff  undertook  to  make  for  the  defendant  a 
paper  machine  for  the  agreed  price  of  $120,000,  according  to  the 
terms  and  specifications  prescribed,  and  that  the  defendant,  the  plain- 
tiff having  furnished  the  machine,  is  indebted  to  the  plaintiff  in  the 
sum  of  $31,215.19,  with  interest  from  March  1,  1917,  as  an  unpaid 
balance  of  the  agreed  purchase  price.  The  statement  of  the  second 
cause  of  action  recites  the  written  undertaking  on  the  part  of  the 
plaintiff,  dated  on  or  about  July  26,  1916,  to  rebuild  for  the  defend- 
ant a  described  paper  machine  in  consideration  of  the  payment  of 
$23,750;  that  the  plaintiff  performed  such  contract,  but  defendant 
ha3  defaulted  upon  an  unpaid  balance  of  the  contract  price,  $4,890. 
On  both  causes  of  action  judgment  in  the  aggregate  of  $36,105.19  is 
asked. 

The  prima  facie  character  of  the  plaintiff's  demand  was  substantially 
admitted  by  the  defendant  upon  the  trial  of  the  case,  whereupon  the 

^=»For  oUier  cases  see  same  topic  A  KBT-NUMBER  in  all  Key-Numbered  Digeeti  4  Indexes 
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issues  for  trial  were  those  tendered  by  the  answer  which  set  up  coun- 
terclaims in  substance : 

That  with  respect  to  the  first  cause  of  action  the  plaintiff — 

"failed  to  fulfill  said  contract  by  not  delivering  the  machine  therein  men- 
tioned on  the  15th  day  of  November  as  the  contract  provided,  until  the  3d  day 
of  April,  1917,  when  it  was  delivered  to  the  carrier  in  uncompleted  shape: 
that  by  reason  of  said  delay,  and  the  failure  of  the  plaintiff  to  deUver  the 
said  machine  in  the  time  provided  in  said  contract,  and  the  resulting  inability 
of  the  defendant  to  make  use  of  said  madilne  during  the  period  of  delay 
caused  by  the  plaintiff  In  noncompliance  with  said  contract,  the  defendant 
suffered  great  damages,  namely,  in  the  amount  of  thirty-four  thousand  four 
hundred  ten  dollars  and  seventy  cents  ($34,410.70),  which  damages  were  the 
direct  result  and  entirely  caused  by  the  failure  of  the  plaintiff  to  fulfiU  said 
contract  as  it,  the  plaintiff,  was  obligated  to  do,  and  that  aU  of  his  damages 
necessarily  resulted  from  default,  negligence,  and  violation  of  this  contract 
by  the  plaintiff." 

In  respect  of  the  second  cause  of  action  the  defendant  allied  that 
the  machine  to  be  repaired  was  to  be  so  repaired  and  delivered  to 
transportation  lines  at  Fitchburg,  Mass.,  on  November  1,  1916;  but — 

''that  the  plaintiff  delayed  the  delivery  of  said  repaired  machine  as  provided 
in  said  contract  until  the  20th  day  of  February,  1917;  that  by  reason  of 
said  delay  and  the  resulting  deprivation  of  the  use  of  said  macjiine  by  the 
defendant,  the  defendant  suffered  great  damages  and  losses,  namely,  the 
sum  of  eight  thousand  four  hundred  dollars  (^8,400),  all  of  which  damages 
and  losses  were  directly  caused  by  the  direct  and  necessary  result  of  said 
plaintifiTs  delay  in  the  fulfillment  of  said  contract" 

A  further  set-ofF  and  counterclaim,  based  upon  alleged  expendi- 
tures made  by  the  defendant  on  account  of  supplying  missing  parts 
from  the  machine,  traveling  expenses,  and  the  like,  in  the  sum  of 
$1,733.85  is  offered,  and  the  answer  demands  judgment  for  a  dismissal 
of  the  complaint,  and  for  judgment  in  the  siun  of  $16,544.55,  being, 
I  assume,  the  excess  of  the  damages  set  out  in  the  counterclaim  be- 
yond the  sum  which  by  the  answer  is  admitted  to  be  due  to  the  plain- 
tiff. 

Upon  the  trial  of  the  case  the  defendant  undertook  to  establish  its 
counterclaim  by  evidence,  most  of  which  was  tentatively  received, 
subject  to  objection,  but  practically  all  of  which  was  subsequently 
stricken  out,  whereupon  a  verdict  was  directed  in  favor  of  the  plain- 
tiff and  against  the  defendant,  and  a  motion  for  a  new  trial,  which  has 
been  argued,  presents  for  review  the  various  rulings  of  the  court  upon 
the  rejection  of  evidence,  which  led  to  granting  the  motion  for  a 
direction  of  verdict  and  a  dismissal  of  the  counterclaim. 

A  consideration  of  the  motion  must  be  addressed,  first,  to  the  gen- 
eral contentions  of  the  defendant  respecting  the  rule  of  recovery  upon 
contracts  such  as  are  involved  in  the  case,  and,  secondly,  a  considera- 
tion of  the  facts  tendered  in  evidence  with  a  view  of  determining 
whether,  in  any  aspect,  they  furnish  a  basis  for  an  award  of  damages 
by  the  jury  upon  the  theory  and  the  only  theory  offered  and  insisted 
upon  by  the  plaintiff. 

It  will  be  observed  from  the  pleadings  that  the  defendant  framed 
the  counterclaims,  excepting  the  last,  solely  upon  the  hypothesis  of 
seeking  recovery  under  a  general  rule  of  damages.    There  is  no  inti- 
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mation  in  the  pleading,  except  as  noted,  of  any  claim  of  recovery,  ex- 
cept the  general  damages  sustained  by  the  defendant  through  a  depri- 
vation of  the  use  of  the  machine  during  the  delay  period;  and  this 
brings  us  at  once  to  a  consideration  of  the  bill  of  particulars  demanded 
by  the  plaintiff  of  the  defendant  prior  to  the  commencement  of  the 
trial.    It  is  as  follows : 

Per  ton  profit  22%-pound  paper  made  on  176-Inch  machine,  con- 
tract No.  1331  $9.78 

DaUy  tonnage  produce 30 

Delay  on  shipment,  December  1,  1916,  to  April  3,  1917 110  days 

110  days  x  30  tons 3,300  tons 

3,300  tons  X  $9.78 $32,274.00 

Payments  to  Valley  Iron  Works,  Appleton,  Wis.,  for 
material  to  replace  imperfect  or  unfinished  parts  call- 
ed for  in  purchase  contract 327.30 

Cash  advanced  to  Pusey  &  Jones  Company 50.00 

Total    $32,651.30 

Contract  No.  1340  would  have  increased  production  from  Novem- 
ber 1  to  February  20 281.7  tons 

Profit  on  increased  production $8,119.26 

Expense  L.  L.  Alsted  to  Wilmington,  Del.,  January  13, 
1917    187.48 

Service  and  expense  Pittsburg  testing  laboratory  at  Wil- 
mington and  Pittsburg 1,292.26 

Express  charges  on  delayed  material  covered  by  contract       254.11 

$9,853.11 

Interest  on  money  actually  expended  on  contracts  1331  and  1340 
and  on  plant  and  equipment  from  date  when  delivery  should 
have  been  made  to  delivery  when  same  was  actually  made $7,500.00 

In  explanation  of  references  in  this  bill,  it  may  be  said  that  the  lirst 
items,  under  "Contract  No.  1331,"  are  pertinent  to  the  first  cause  of 
action  of  the  complaint  and  to  the  counterclaim  averring  a  breach 
through  a  delay  of  furnishing  the  new  machine,  and  that  the  second 
items,  under  "Contract  No.  1340,"  are  pertinent  to  the  second  cause  of 
action  of  the  complaint  and  to  the  counterclaim  for  damages  for  delay 
in  repairing  and  shipping  the  old  machine;  whereas  the  last  item  is 
evidently  intended  to  speak  for  itself  as  an  interest  item  on  purchase- 
money  expenditures,  and  "on  plant  and  equipment  from  date  when  de- 
livery should  have  been  made  to  date  when  delivery  actually  was 
made." 

[1]  It  may  be  noted  at  this  time  that  even  in  the  bill  of  particulars 
the  defendant  is  silent  respecting  a  claim  for  profits  based  upon  "spe- 
cial circumstances"  subsequently  sought  to  be  introduced  in  evidence 
on  the  trial.  This  will  be  seen  to  be  of  importance,  unless  the  court 
was  wholly  in  error  in  rejecting  the  notion  that  profits  as  profits  are 
recoverable  only  upon  the  basis  of  some  special  circumstances  with 
respect  to  which  the  parties  must  be  deemed  to  have  contracted.  Ob- 
viously, it  is  immaterial  if,  as  defendant's  counsel  contends,  profits 
are  always  recoverable  as  profits — as  anticipated  gains — in  any  action 
for  breach  of  contract.  This  observation  should  be  borne  in  mind  in 
a  consideration  of  the  evidence  respecting  the  defendant's  dealings 
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With  third  persons  pertaining  to  its  paper  output  on  the  basis  of  its 
new  installation  and  remodeled  paper  plant. 

Giving  to  the  defendant's  evidence  of  oral  communications  by  its 
officers  to  officers  or  agents  of  the  plaintiff,  prior  to  the  execution  of 
the  written  contracts  in  suit,  the  most  favorable  view,  it  is  in  brief : 

That,  approximately  six  weeks  or  two  months  before  the  contracts 
were  signed,  its  president  inquired  of  plaintiff  concerning  the  latter's 
ability  to  make  a  paper  machine,  whereupon  an  interview  was  had  in 
which  the  former  disclosed  to  agents  of  the  latter,  in  a  general  way,  its 
interest  in  a  new  machine,  contingent,  however,  upon  further  consider- 
ation of  the  matter  of  building  a  new,  or  remodeling  its  old,  plant,  and 
in  a  like  general  way  the  broad  contingency  of  first  ascertaining  the 
Ukelihood  or  certainty  of  disposition  or  sale  of  its  manufactured  prod- 
uct Evidently  defendant's  consideration  of  these  matters — ^whidh,  of 
course,  was  for  itself — reached  such  a  state  of  certainty  that  a  further 
interview,  or  possibly  two,  which,  in  point  of  time,  immediately  preced- 
ed actual  execution  of  the  contracts,  were  had.  Aside  from  n^otiation 
pertaining  to  price,  mechanical  and  structural  detail  of  machine,  the 
defendant's  witnesses  claim  that  at  this  latter  interview  or  interviews 
there  was  communicated  to  the  plaintiff's  agents  the  fact  that  they  now 
had  contracts  for  the  sale  or  disposition  of  the  output  of  the  proposed 
new  machine;  that  such  contract  or  contracts  were  referred  to  as 
the  Sears-Roebuck  contracts,  or  that  the  paper  to  be  manufactured 
was  for  Sears,  Roebuck  &  Co. ;  and  one  witness  stated  that  he  told 
plaintiff's  agents  such  contract  was  to  run  for  five  years  from  January 
1,  1917.  The  machine  was  intended  to  be  used  for  making  catalogue 
paper. 

This  testimony  contained  the  first  intimation  in  the  case  that  de- 
fendant claimed  the  existence  of  specific  contracts  with  third  persons, 
knowledge  whereof  was  communicated  to  the  plaintiff  as  specific  cir- 
cumstances with  reference  to  which  the  parties  contracted,  and  as  a 
result  whereof  the  defendant,  because  of  the  breach,  was  entitled  to 
recover  as  special  damages  the  specific  profit  which  could  have  been 
realized  upon  the  sale  of  paper  possible  to  have  been  manufactured 
during  the  delay  period  of  the  delivery  of  the  machines;  and  the 
plaintiff  objected  to  the  reception  of  this  testimony  upon  the  specific 
ground  that  the  pleadings,  including  the  bill  of  particulars,  did  not 
justify  its  admission.  The  defendant,  while  suggfesting  its  desire  to 
amend,  if  its  pleadings  were  not  broad  enough,  did  not  in  fact  make 
an  application  to  enlarge  its  pleadings.  The  court  intimated  that  the 
objection  interposed  by  the  plaintiff  seemed  pretty  good;  but,  it  is 
believed  that  other  considerations  hereinafter  presented  dispense  with 
the  necessity  of  dealing  with  the  merit  of  this  specific  objection. 

[2]  The  defendant,  in  further  effort  to  prove  its  damages,  there- 
upon offered  certain  contracts,  which  in  fact  constituted  the  "special 
circumstances  upon"  which  it  sought  recovery  of  profits.  These  will 
be  considered : 

First,  a  contract  between  the  defendant  and  Bermingham  &  Seaman 
Company,  of  Chicago,  whereby  the  defendant  undertook  to  manu- 
facture and  deliver  paper  covered  by  the  former's  "contracts  with 
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Sears,  Roebuck  &  Co.  as  shown  by  coimcs,  samples  and  blue  prints^ 
which  are  annexed  hereto,  to  all  the  terms  and  conditions  of  which 
we  hereby  agree,"  viz. : 

1— Contract  dated  April  11,  1916,  for  output  of  Little  Chute  miU,  or  Its  sub- 
stitute plant,  approximately  45,000  tons  white  catalogue  paper. 

2 — Contract  dated  April  17,  1916,  for  approzimat^y  16^000  tons  white  cata- 
logue paper. 

3— Contract  order  No.  4365,  dated  May  1,  1916,  for  approximately  2,500  tons 
yellow  index  paper,  etc 

4~0>ntract  order  No.  4863,  dated  May  1,  1916,  approximately  10,000  tona 
white  catalogue  paper, 

5— Contract  order  No.  4364^  dated  May  1,  1916,  10,500  tons  white  catalogue 
paper. 

^  Such  contract  contains  further  details  respecting  price  and  the  adop- 
tion of  the  Sears-Roebuck  contracts  as  prescribing  terms  of  payment. 

It  thus  appears  that  the  defendant  claims  to  lutve  undertaken  for 
Bermingham  &  Seaman  Company  the  manufacture  and  delivery  of 
paper  claimed  to  have  be«i  contracted  by  the  latter  for  manufacture 
and  delivery  to  Sears,  Roebuck  &  Co. 

Secondly,  in  view  of  the  fact  that  the  defendant  expressly  adopted 
them,  the  terms  of  the  two  contracts — ^there  being  three  so-called  order 
contracts,  presumably  given  tmder  the  principal  contracts — are  im- 
portant as  evidencing  the  obligations  in  fact  assumed  by  Bermingham 
&  Seaman  Company  toward  Sears,  Roebuck  &  Co.  Ciie  of  the  con- 
tracts, dated  April  11,  1916  (in  evidence  as  Exhibit  5),  and  under 
which  I  believe  the  three  so-called  "order  contracts"  were  given,  con- 
tains, among  others,  the  following  provisions : 

"We  propose  to  furnish  you  the  entire  output  of  22J^-pound  No.  1  white 
catalogue  paper  of  the  little  Chute  division  of  the  Combined  Locks  Paper 
Company,  located  lat  Little  Chute,  W1&,  subject  to  the  following  spedflcaUons 
and  conditions: 

"(1)  Duration  of  coatract  to  be  five  years  from  January  1,  1917,  providing 
we  succeed  In  erecting  plant  and  have  the  same  running  by  that  time  or 
five  years  from  actual  date  the  plant  starts  operation,  which  will  be  not 
later  than  June  1,  1917. 

"(2)  Approximate  annual  quantity,  9,000  tons.'* 

The  second  contract  appears  to  be  dated  April  17,  1916,  and  con- 
tains the  following  proposal  by  Bermingham  &  Seaman  to  Sears,  Roe- 
buck &  Co. : 

"We  propose  to  furnish  you  a  part  of  the  output  of  22%-pound  No.  1  white 
catalogue  paper  of  the  Combined  Locks  Paper  Company,  located  at  Com- 
bined Locks,  Wis.,  subject  to  the  following  specifications  and  conditions: 

"(1)  Duration  of  contract  to  be  five  years  from  January  1,  1917. 

"(2)  Approximate  annual   quantity,  3,000  tons." 

It  will  suffice  to  refer  to  the  contracts  entered  into  between  the  de- 
fendant and  the  plaintiflf  for  the  manufacture  and  repair  of  the  ma- 
chines, by  noting  merely  their  provisions  respecting  date  of  delivery — 
that  for  the  manufacture  and  sale  of  the  new  machine  being  given  as 
during  the  month  of  November,  and  that  for  the  repair  of  the  old  ma- 
chine being  November  1st — ^and  the  further  significant  provision  in 
each  contract  giving  to  the  plaintiff  60  days'  time  for  assembling,  erect* 


Digitized  by  CjOOQ iC 


666  168  C.  C.  A.  REPORTS 

ing,  and  fully  installing  both  machines  from  and  after  their  shipment, 
such  time  being  subject  to  enlargement  for  cause  specified. 

Assuming  that  the  legal  effect  of  this  testimony  must  now  be  con- 
sidered as  though  it  were  in  fact  before  the  court,  it  necessitates  the 
adoption  of  some  rule  of  damages  upon  the  case  as  made  by  the  plead- 
ings or  upon  pleadings  and  the  proffered  evidence ;  and,  as  indicated, 
it  is  not  necessary  to  rest  the  ruling  upon  any  possible  merit  of  the 
special  objection  made  by  the  plaintiff  to  the  admissibility  of  this  tes- 
timony, because  no  sufficient  iJasis  was  laid  in  the  pleading.  Neither 
is  it  necessary  to  consider  the  variant  rules  of  damages  arising  upon 
contracts  of  sale  or  of  manufacture  and  sale.  It  is  not  necessar>' — 
and,  if  it  were  attempted,  it  could  not  be  done — ^to  frame  a  broad  gen- 
eral rule,  negative  in  its  character,  that  profits  as  profits  can  never  be 
recovered,  or  that  they  may  not  indirectly  be  pertinent  evidence  under 
some  other  rule  or  measure  of  recovery. 

It  is,  however,  proper  to  bear  in  mind  the  necessity  in  every  case  of 
adopting  the  most  certain  rule  of  recovery.  It  is  thus  stated  by  Mr. 
Mechem,  in  his  work  on  Sales  (volume  2,  §  1779) : 

"And  so,  as  between  two  possible  methods  by  whidi  the  loss  might  be 
computed,  the  law  prefers  that  whidi  leads  to  the  more  certain  and  least 
speculative  results.  Thus,  as  has  been  seen,  the  damages  to  be  recovered  for 
not  supplying  a  machine  or  other  article  as  agreed  are  usually  the  market 
value  for  which  another  may  be  procured,  and  not  the  profits  whidi  might 
have  been  made  from  its  use.  And  for  like  reasons  the  damages  to  be  re- 
covered for  the  loss  of  the  use  of  the  property  are  to  be  estimated  with 
reference  to  rental  value  or  fair  interest  upon  investment,  and  not  upon  the 
uncertain  and  speculative  basis  on  the  profit  which  might  have  been  made 
from  its  use." 

The  principles  relating  to  the  adoption  of  a  rule  of  damages  to  be 
satisfied  by  a  calculation  of  profits  which  a  machine  bargained  for 
might  have  made  during  a  delay  period  are  so  fully  discussed  in  the 
two  cases  of  Howard  v.  Still  well  &  Bierce  Manufacturing  Co.,  139 
U.  S.  199,  11  Sup.  Ct.  500,  35  L.  Ed.  147,  and  Globe  Refining  Co. 
V.  Landa  Cotton  Oil  Co.,  190  U.  S.  540, 23  Sup.  Ct.  754,  47  L.  Ed.  1171. 
that  the  ruling  in  the  present  case,  unless  it  can  be  justified  upon  their 
application  to  the  facts  before  us,  cannot  be  justified  at  all ;  and  it  may 
be  noted  that  both  of  these  authorities,  and  it  is  believed  the  great 
weight  of  all  adjudications,  treat  the  recovery  of  profits  as  possible 
only  under  exceptional  circumstances,  unless  the  engagement  by  its 
very  terms  discloses  them  to  have  been  in  effect,  in  whole  or  in  part, 
a  subject-matter  of  the  bargain.  In  the  Globe  Case,  after  discussing 
the  question  respecting  the  absence  in  a  contract  of  language  appro- 
priately disclosing  items  of  dam^e  within  the  contemplation  of  the 
parties  in  case  of  breach,  Mr.  Justice  Holmes  uses  this  language : 

*'It  is  true  that  as  people,  when  contracting,  contemplate  performance,  not 
breach,  they  commonly  say  little  or  nothing  as  to  what  shall  happen  in  the  lat- 
ter event,  and  the  common  rules  have  been  worked  out  by  common  sense, 
which  has  established  what  the  pfirties  probably  tooidd  have  said  if  they 
had  spoken  about  the  matter.  But  a  man  never  can  be  absolutely  certain  of 
performing  any  contract  when  the  time  of  performance  arrives,  and  in  many 
cases  he  obviously  is  taking  the  risk  of  an  event  whidi  is  whoUy  or  to  an  ap- 
preciable extent  beyond  his  control.    The  extent  of  liability  in  such  cases  is 
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likely  to  be  within  his  contemplation,  and  whether  It  Is  or  not,  should  be 
worked  out  on  terms  irhich  it  fairly  may  ^c?  pr€9um>ed  he  would  have  assented 
to  if  they  had  been  presented  to  his  mind." 

Again : 

"We  have  to  consider,  therefore,  what  the  plaintiff  would  have  been  «atltled 
to  recover  in  that  case,  and  that  depends  on  what  liability  the  defendant 
fairly  may  be  supposed  to  have  assumed  consciously,  or  to  have  warranted 
the  plaintiff  reasonably  to  suppose  that  it  assumed,  when  the  contract  was 
made/* 

He  proceeds : 

"This  point  of  view  is  taken  by  Implication  in  the  rule  that  *a  person  can 
only  be  held  to  be  responsible  for  sudi  consequences  as  may  be  reasonably 
supposed  to  be  in  the  contemplation  of  the  parties  at  the  time  of  making 
the  contract***  (citing  cases). 

And  further: 

'*The  question  arises,  then,  what  is  sufficient  to  show  that  the  consequences 
were  in  contemplation  of  the  parties  in  the  sense  of  the  vendor  taking  the 
risk?  It  has  been  held  that  it  may  be  proved  by  oral  evidence  when  the  con- 
tract is  in  writing  [citing  casesl.  But,  in  the  language  quoted,  with  seeming 
approbation,  by  Blackburn,  J„  from  Mayne  on  Damages  (2d  Ed.)  10,  in 
Elbinger  Actien-Gesellschaft  v.  Armstrong.  L.  B.  9  Q.  B.  473,  478:  *It  may 
be  asked,  with  great  deference,  whether  the  mere  fact  of  such  consequences 
being  communicated  to  the  other  party  will  be  suftldent  without  going  on  to 
say  that  he  was  told  he  would  he  ansicerahle  for  them,  and  consented  to 
undertake  such  liability,*  Mr.  Justice  Wills  answered  this  question,  so  far  as 
it  was  in  his  power,  in  British  Columbia  Sawmill  Go.  v.  Nettleship,  L.  R. 
a  C.  P.  499,  508:  *I  am  disposed  to  take  the  narrow  view  that  one  of  two 
contracting  parties  ought  not  to  be  allowed  to  obtain  an  advantage  which  he 
has  not  paid  for.  ♦  ♦  ♦  If  a  liability  for  the  full  profits  that  might  be 
made  by  machinery  which  the  defendant  was  tranq;)orting,  if  the  plaintiff's 
trade  should  prove  successful  and  without  a  rival,  had  been  presented  to  the 
mind  of  the  ship  owner  at  the  time  of  making  the  contract,  as  the  basis 
upon  which  he  was  contracting,  he  would  at  once  have  rejected  it.  And, 
though  he  knew  from  the  shippers  the  use  they  intended  to  make  of  the 
articles,  it  could  not  be  contended  that  the  mere  fact  of  knowledge,  with- 
out more,  would  be  a  reason  for  imposing  upon  him  a  greater  degree  of  lia- 
bility than  would  otherwise  have  been  cast  upon  him.  To  my  mind,  that 
leads  to  the  inevitable  conclusion  that  the  mere  fact  of  knowledge  cannot  in- 
crease the  liability.  The  knowledge  must  be  brought  home  to  the  party 
sought  to  be  charged,  under  such  circumstances  that  he  must  know  that  the 
person  he  contracts  with  rea^sonably  believes  that  he  accepts  the  contract 
with  the  special  condition  attached  to  it*  ** 

The  Bierce  Case  announced  a  like  view.  That  was  an  action  for 
damages  occasioned  through  the  delay  in  remodeling  a  flour  mill  and 
installing  a  new  type  of  milling  machinery.  It  was  sought  to  recover 
as  damages  the  profits  which  would  have  resulted  through  an  opera- 
tion of  the  mill  in  particular  in  grinding  up  a  stock  of  grain  which 
the  vendee  had  on  hand,  and  the  court,  after  ruling  that  the  loss  of 
such  profits  was  speculative  and  remote,  not  resulting  immediately 
from  the  alleged  breach  of  a  contract  which  contained  no  stipulation 
that  profits  would  be  made  on  flour  from  the  wheat  ground  up  by  the 
machinery  contracted  to  be  furnished  and  erected,  adds  this  as  a 
final  statement : 

"Nor  were  there  any  special  circumstances  attending  the  transaction  from 
which  an  understanding  between  the  parties  could  be  inferred  that  the  plain- 
tiff was  to  make  good  any  loss  of  profits  incurred  by  a  delay  in  furnishing 
and  putting  up  such  macliinery  according  to  the  terms  of  the  contract** 
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The  general  principle  announced  in  these  cases — and  I  am  satisfied 
that  it  is  the  general  principle  sought  to  be  applied  in  all  cases — ^brings 
us  to  their  applicability  in  the  present  situation  upon  testimony  es- 
tablishing three  propositions  of  fact : 

First.  Upon  their  face,  the  contracts  between  the  plaintiff  and  the 
defendant  themselves  negative  the  thought  that  the  Bermingham-Sears- 
Roebuck  contracts,  whose  life  began  January  1,  1917,  were,  in  respect 
of  the  time  of  commencement,  deemed  to  be  of  the  essence  of  the  ma- 
chine contracts;  for  by  the  principal  of  the  latter  contracts  the  de- 
fendant, in  any  event,  had  until  February  1,  1917,  to  install  the  ma- 
chine, and  the  contracts  prescribed  the  consequences  which  should  en- 
sue a  delay  in  installation,  namely,  a  postponement  of  the  maturity  of 
two  of  the  purchase-money  notes. 

Second.  The  Bermingham-Sears-Roebuck  memorandum  (Exhibit 
5),  which,  of  course,  must  be  read  into  the  contract  of  the  defendant 
with  the  Bermingham-Seaman  Company,  contains  this  provision : 

'*We  propose  [to  fomlsli,  etc.]  subject  to  the  following  specifications  and 
conditions : 

"(1)  Duration  of  contract  to  be  five  years  from  January  1,  1917,  providi^ig 
ioe  succeed  in  erecting  plant  and  have  same  runntng  hy  that  time,  or  five 
years  from  actual  date  plant  starts  operation,  which  vHU  he  not  later  than 
July  i,  1917:* 

Third.  Closely  related  to  the  last  above  is  this:  There  is  not  a 
syllable  or  suggestion  in  the  evidence  that  by  reason  of  the  delay  the 
defendant  in  fact  defaulted  upon  the  contracts  constituting  the  "spe- 
cial circumstances" ;  nor  is  there  any  proof  that  it  was  in  fact  disen- 
abled from  fully  carrying  out  the  terms  of  the  contracts  from  and  aft- 
er the  deferred  date,  July  1,  1917.  In  short,  the  second  consideration 
above  shows  that  the  so-called  special  circumstance — ^the  existence 
of  a  contract  with  a  third  person,  communicated  to  the  plaintiff — was 
inherently  not  a  special  circumstance  because  its  life,  while  nomi- 
nally beginning  January  1,  1917,  was  made  contingent  in  its  commence- 
ment upon  the  very  circumstance  of  delay  which  is  at  the  foundation 
of  the  present  action.  In  other  words,  the  contract,  while  nominally 
dating  from  January  1,  1917,  was  ambulatory. 

Upon  the  trial  of  the  case  some  of  the  matters  above  pointed  out 
were  referred  to  as  a  basis  of  the  court's  ruling.  The  court  said,  in 
discussing  the  exceptional  cases  noted  in  the  two  cases  cited : 

"The  exceptions,  if  they  exist  at  all,  require  great  particularity  of  evi- 
dence to  support  the  proposition  that  the  vendor,  the  manufacturer,  was  ap- 
prised of  those  [them]  with  such  certainty  that  he  ought  not  in  fairness  and 
in  justice  to  be  heard  to  say  that  he  did  not  have  in  mind — that  both 
parties  did  not  have  in  ?nlnd — ^the  contemplated  loss  which  would  ensue 
through  a  failure  to  regard  time  as  of  the  essence  of  the  contract  Now,  there 
is  no  suggestion  here  that  Pusey  &  Jones  could  in  fairness  be  said  to  have 
been  acquainted  with  the  idea,  which  is  now  sought  to  be  pressed;  that  a 
failure  to  have  this  machine  in  place  November  1st,  December  1st,  January 
1st,  or  February  1st,  should  entail  the  consequences  of  a  guaranty  or  an  In- 
demnity against  loss  of  profits  l^)on  contracts  which  certainly  were  not 
communicated  to  them  except  in  this  very  general  way." 

Again : 

"The  evidence  offered  so  far  is  not  such  that  the  court  or  this  Jury  shoold 
be  heard  to  say  'why  Pusey  &  Jones  understood  that  the  Oombinei  LodBf 


Digitized  by  VjOOQ IC 


COMBINED  LOOKS  PAPER  CO.  V.  PUSET  A  JONES  CO.  669 

Company  were  to  lose  $9.78  a  ton*  becanae  the  talk  waa  of  a  general  natnre. 
It  is  a  talk  which  could  be  indulged  in,  and  usually  is  indulged  in,  in  nego- 
tiations for  this  sort  of  a  repair  or  a  sale,  and  the  rule,  if  extended  upon 
the  strength  of  sudi  g^eral  testimony  as  that,  simply  amounts  to  no  rule  at 
all — simply  amounts  to  superseding  the  contract.  Now,  that  the  parties 
here  had  in  mind  anything  of  that  kind  I  do  not  beliefve  should  be  left  open  to 
inference  upon  the  testimony  offered  so  far." 

Coming,  therefore,  to  a  direct  application  of  the  principles,  and  upon 
evidence  which  negatives  with  particularity  the  idea  that  the  parties 
contemplated  the  consequences  of  a  loss  of  profits,  is  it  possible  to 
permit  a  jury  to  infer,  nevatheless,  that  both  parties  contemplated 
such  consequences  as  fully  as  though  they  had  really  agreed  thereto? 
It  seems  absurd  to  say  that  a  contract  containing  a  nominal  date,  Jan- 
uary 1,  1917,  even  standing  alone,  should  be  made  the  basis  or  should 
be  considered  as  a  special  circumstance  justifying  an  award  of  spe- 
cial damage,  merely  because  its  existence  was  communicated  to  the 
vendor  when  the  vendor  and  vendee  entered  into  formal  contracts 
which  on  their  face  give  the  vendor  a  leeway  in  performance,  extend- 
ing very  substantially  beyond  the  date  of  the  special  circumstance 
contract  But  when  it  appears  that  the  date,  January  1,  1917,  was, 
after  all,  not  binding  upon  the  vendee,  that  by  an  express  proviso 
of  the  contract  he  had  relieved  himself  by  getting  six  months*  leeway 
in  order  to  meet  the  precise  contingency  which  has  arisen  in  the  pres- 
ent case,  namely,  a  delay  in  installing  machines,  it  is  not  only  idle, 
but  it  would  be  monstrously  imjust,  to  permit  him  to  impose  upon  the 
vendor  consequences  which  might  have  ensued  had  the  vendee's  con- 
tract with  the  third  person  been  binding  as  of  the  earlier  date. 

This  situation  impresses  me  as  a  fundamental  obstacle  to  the  ap- 
plication of  the  general  principle  controlling  an  award  of  special  dam- 
ages involving  profits  as  such,  which  a  machine  might  have  earned. 
In  other  words,  no  matter  how  clearly  it  may  have  been  the  desire, 
hope,  or  expectation  of  the  defendant  to  have  the  machine  installed  by 
January  1st,  it  very  clearly  and  by  the  express  terms  of  the  Sears; 
Roebuck  contract  contemplated  the  possibility,  if  not  the  probability, 
of  being  unable  to  have  it  at  tiiat  time.  Therefore,  having  such  con- 
templation from  its  side,  can  it  be  heard  to  say  that  the  plaintiff  here 
did  not  contemplate,  or,  upon  full  disclosure  of  the  facts,  would  not 
have  contemplated,  the  verv  same  thing,  but,  on  the  contrary,  con- 
templated its  rigid  responsibility  to  the  defendant  for  loss  of  profits 
upon  a  contract  which,  by  express  reservation  and  proviso,  the  defend- 
ant was  not  obliged  to  perform  on  or  begin  performance  until  six 
months  later.  As  I  understand  the  rule,  the  contemplation  of  one  of 
the  parties  is  not  sufficient;  it  must  be  a  mutual  and  reciprocal  con- 
templation produced  by  such  particularity  of  attendant  circumstances 
as  should  preclude  both  parties  from  saying  that  they  were  not,  in 
eflfect,  in  law  incorporated  into  the  engagement. 

We  are  brought  to  the  next  consideration,  that  the  defendant  did 
not,  and  could  not,  default  upon  its  contract  with  Bermingham  &  Sea- 
man, and  therefore  did  not  and  could  not,  prior  to  July  1,  1917,  lose 
any  profit  which  it  might  have  made  upon  the  sale  of  the  product  to 
be  manufactured  pursuant  to  that  contract.  The  most  to  be  said  is 
that  it  did  not  enjoy  such  profits  from  and  after  the  earlier  date.    It 
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does  not  and  cannot  claim  that  plaintiff's  delay  entailed  a  breach  of  its 
contract  with  Bermingham  &  Seaman,  resulting  in  a  loss  of  profits 
upon  that  contract,  because  it  was  within  its  right,  as  already  observed, 
to  simply  move  the  date  of  commencement  forward,  not  exceeding 
six  months,  and  presumably  that  is  just  what  was  done.  In  other 
words,  the  notion  of  special  damage,  because  of  an  actual  loss  of 
profits,  is  wholly  negatived. 

It  is  unnecessary  to  consider  whether  the  defendant  might  not,  upon 
some  other  theory,  have  established  a  claim  for  damages  because  of  the 
delay.  The  course  of  the  trial,  in  connection  with  the  offer  and  re- 
jection of  the  testimony  upon  the  items  of  defendant's  bill  of  partic- 
ulars, brought  it  to  the  position  where,  its  testimony  respecting  profits 
as  such  having  been  rejected,  it  was  obliged  to  substantiate  the  other 
items  upon  some  variant  theory  of  damage.  But  it  formally  declined  to 
proceed  with  any  offer  of  proof  to  support,  for  example,  a  claim  for 
deprivation  of  the  use  of  the  machine,  to  be  measured  either  by  inter- 
est upon  the  contract  price,  or  upon  payments  made,  or  by  some  other 
standard,  and  formally  elected  to  rest  its  whole  case  upon  its  offer  to 
show  loss  of  profits.  In  this  situation  there  was  no  alternative,  except 
to  direct  the  verdict  in  favor  of  the  plaintiff,  both  upon  the  complaint 
and  upon  the  counterclaim. 

I  am  satisfied  to  adhere  to  the  ruling  upon  such  motion  for  direction, 
and  the  motion  for  a  new  trial  will  be  denied ;  and  an  order  may  be 
entered  accordingly. 

George  B.  Hudnall,  of  Milwaukee,  Wis.,  for  plaintiff  in  error. 
Jackson  B.  Kemper,  of  Milwaukee,  Wis.,  for  defendant  in  error. 

Before  BAKER  and  EVANS,  Circuit  Judges,  and  ENGLISH,  Dis- 
trict Judge. 

PER  CURIAM.  In  denying  a  motion  for  a  new  trial,  the  learned 
District  Judge  filed  an  opinion  reported  in  255  Fed.  700,  under  the 
title  of  Pusey  &  Jones  Co.  v.  Combined  Locks  Paper  Co.,  which  fully 
and  fairly  sets  forth  the  issues  and  the  facts.  We  approve  of  th« 
opinion  and  herewith  adopt  it.    The  judgment  is  affirmed. 
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(258  Fed.  089) 

THE  BRIS.  CClrcuit  Court  of  Appeals,  Second  Circuit.  April  22,  1919.) 
No.  141.  Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York.  Suit  in  admiralty  by  the  Standard  Varnish  Works 
against  the  steamship  Bris;  Rederlaktlebolaget,  claimant.  Decree  for  claim- 
ant, and  libelant  appeals.  Affirmed.  For  opinion  below,  see  253  Fed.  259. 
Julius  J.  Frank,  of  New  York  City,  for  appellant.  Halght,  Sandford  &  Smith, 
of  New  York  City,  for  appellee.  Before  ROGERS  and  MANTON,  Circuit 
Judges. 

PER  CURIAM.    Decree  affirmed. 


(258  Fed.  989) 

EDWARDS  et  al.  v.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Fourth 
Circuit.  April  22,  1919.)  No.  1701.  In  Error  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Virginia,  at  Norfolk;  Edmund 
Waddlll,  Jr.,  Judge.  Criminal  prosecution  by  the  United  States  against  Samuel 
Edwards  and  Lee  Edwards.  Judgment  of  conylctlon,  and  defendants  bring 
error.  Affirmed.  Nathaniel  T.  Gceen,  of  Norfolk,  Va.,  for  plalntljffs  In  error. 
Hiram  M.  Smith,  U.  S.  Atty.,  of  Richmond,  Va.  Before  KNAPP  and  WOODS, 
Circuit  Judges,  and  ROSE,  District  Judge. 

PER  CURIAM.  Careful  examination  of  the  record  in  this  case  shows 
that  the  Judge  was  so  clearly  right,  and  the  principles  of  law  so  simple  and 
well  established,  that  no  statement  of  reasons  for  affirming  the  Judgment  would 
be  of  value.    Affirmed. 


(258  Fed.  989) 

LOUISVILLE  &  N.  R.  CO.  v.  EVANS,  U.  S.  District  Judge.  (Circuit  CJourt  of 
Appeals,  Sixth  Circuit.  February  7,  1919.)  No.  3266.  Petition  for  Writ  of 
Mandamus.  Helm  Bruce  and  Henry  L.  Stone,  both  of  Louisville,  Ky.,  for  pe- 
titioner. 

PER  CURIAM.  Leave  to  file  petition  granted,  motion  for  rule  to  show 
cause  denied,  and  petition  dismissed. 


(258  Fed.  989) 

THE  MORRISTOWN.  (Circuit  Court  of  Appeals,  Second  Circuit.  April  25, 
1919.)  No.  211.  Appeal  from  the  District  Court  of  the  United  States  for  t^e 
Southern  District  of  New  York.  Suit  In  admiralty  by  Henry  Crew  and 
others  against  the  steam  tug  Morrlstown ;  the  Delaware,  Lackawanna  &  West- 
ern Railroad  Company,  claimant.  Decree  for  respondent,  and  libelants  ap- 
peal. Affirmed.  Foley  &  Martin,  of  New  York  City  (William  J.  Martin  and 
George  V.  A.  McCloskey,  both  of  New  York  City,  of  counsel),  for  appellants 
Crew  and  others.  A.  J.  McMahon,  of  New  York  City,  for  appellant  Delaware, 
•  L.  &  W.  R.  Co.  Ellis  W.  Leavenworth,  of  New  York  City,  for  the  Morrlstov/n. 
Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

PER  CURIAM.    Decree  affirmed. 


(258  Fed,  990) 

STENNICK  V.  JONES  et  al.  (Circuit  Court  of  Appeals,  Ninth  Circuit. 
June  2,  1919.)  No.  SVS9.  Suit  by  Parker  Stennlck,  trustee  In  bankruptcy  of 
the  Hamilton  Creek  Timber  Company  and  the  Rainier  Lumber  &  Shingle  Cora- 
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pany,  against  Wlllard  N.  Jones,  Fred  A.  Kribs,  and  the  J.  K.  Lumber  Com- 
pany. From  the  decree,  complainant  appealed.  On  appellant's  motion  in 
respect  to  the  item  of  $50,000,  referred  to  in  the  memorandum  oi^nion  filed  on 
moticms  and  counter  motions  for  modification  of  original  opinion  and  decision 
of  this  coort,  and  appellees'  motion  with  respect  to  costs.  Motion  for  modified 
order  in  respect  to  costs  denied. 

PEK  CURIAM.  Upon  farther  consideration  of  the  matter,  we  hold  that 
when  an  accounting  is  had  the  item  of  $50,000  referred  to  in  the  m^norandmn 
opinion  (256  Fed.  354,  167  O.  G.  A.  524)  filed  as  an  addendum  to  our  original 
opinion  (252  Fed.  345,  164  G.  G.  A.  269)  should  not  be  allowed  as  a  set-off,  for 
the  reason  that  def^idants  averred  in  their  answer  that  they  never  sought  to 
exercise  any  of  the  options  in  the  contract  executed  by  Dodge  and  his  com- 
panies to  secure  defendants  in  lending  their  names  for  the  loan  of  the  $50,000, 
and  that  they  never  attempted  to  enforce  any  of  the  security  given  them  by 
sudi  contract,  and  that  they  "disclaim  all  rights  under  or  interest  in  said 
contract,"  and  that  the  <dalm  of  Jones  and  Kribs  for  the  $50,000  has  been  prov- 
ed as  an  unsecured  claim  against  the  bankrupt  estates,  and  that  the  J.  K.  Lum- 
ber Gompany  never  has  had  any  interest  in  or  attempted  to  assert  any  rights 
under  the  contract  of  security  for  the  loan.  Gonsidering  these  averments,  our 
judgment  is  that  appellees  ought  Aot  to  gain  any  special  advantage  over  oth^ 
creditors  in  respect  to  this  $50,000.  Appellees'  motion  for  nuMlified  order  In 
respect  to  costs  16  denied.    Mandate  forthwith. 


(258  Fed.  091) 

NORMA  MINING  COMPANY  v.  MAGKAY.  (Orcult  Gourt  of  Appeals, 
Ninth  CJircuit  October  14,  1919.)  No.  3319.  On  rehearing.  Rehearing  de- 
nied, but  forpier  judgment  modified.  For  former  opinion,  see  258  Fed.  914, 
169  C.  a  A.  684. 

PER  GURIAM.  The  petition  for  rehearing  is  denied.  Hie  petition  for 
modification  of  the  judgment  of  this  court  is  granted,  so  as  to  allow  the  ap- 
pellant herein.  Norma  Mining  Gompany,  a  corporation,  90  days  after  the 
mandate  of  this  court  is  filed  in  the  District  Court  within  whidi  to  redeem 
the  pn^erty  which  was  the  subject  of  the  sale  in  this  action,  provided  the 
appellant  herein  shall,  before  the  expiration  of  90  days  after  the  filing  of 
the  mandate  of  this  court,  repay  to  Hugh  Mackay,  appellee  herein,  any  and 
all  amounts  paid  by  him  by  virtue  of  the  decree  entered  in  the  cause,  and 
also  all  costs  which  he  may  have  paid,  together  with  any  sums  whi<^  he 
may  have  paid  for  taxes,  together  with  interest  upon  any  and  all  of  sodi 
sums  so  paid  out  by  him,  at  the  legal  rate  of  interest  within  the  state  of 
Arizona.  Such  sums  and  the  amoimts  to  be  paid  shall  be  asc^tained  by  the 
District  Gourt    Mandate  forthwith. 
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ABANDONMENT. 

See  Conspiracy,  ^»13;  Election  <A  Bemedies, 
«=>9;  Liens,  «s>22. 

ABATEMENT  AND  REVIVAL 

See  Appeal  and  Error,  ^=9834. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement. 

ACCOUNT. 

See   Corporations,   4=»320;    Patents,   «s>82S, 
327. 

ACTION. 

See  Dismissal  and  Nonsuit 

H.  NATURE  AND  FORM. 

€=»22.(U.S.O.O.A.S.D.)  Action  is  one  at  law; 
the  complaint,  though  alleging  a  sale  of  stock 
by  plaintiff  to  defendant,  in  which  defendant 
made  fraudulent  representations,  which  were 
relied  on  by  plaintiff,  not  offering  to  return  the 
stock  nor  seeking  cancellation  of  plaintiff's  notes 
given  in  part  payment,  but  asking  only  for  mon- 
ey judgment  equal  to  money  he  had  paid  and  his 
unpaid  notes.— Issenhuth  v.  Kirkpatrick,  309. 

HI.  JOINDER,  SPLITTINQ,  CONSOLI- 
DATION. AND   SEVERANCE. 

<8=»50(2)  (U.S.C.C.A.N.M.)  Minority  stockhold- 
ers,  who  asserted  that  they  had  been  induced  to 
purchase  their  shares  through  the  fraud  of  the 
promoter  of  the  corporation,  cannot  join  actions 
personal  to  them  with  actions  against  the  ma- 
jority shareholders  on  which  the  corporation 
alone  could  sue.— Monte  Rico  Min.  &  Mill.  Co. 
▼.  Fleming,  192. 

<^»50(3)  (U.S.C.C.A.Ark.)  Under  the  Arkan- 
sas Code  of  Practice,  as  construed  by  its  Su- 
preme Court,  causes  of  action  of  different  plain- 
tiffs, arising  out  of  the  same  torts,  committed 
by  the  same  persons,  at  the  same  time,  and  in 
pursuance  of  the  same  alleged  conspiracy,  may 


be  Joined  in  a  single  action.— United  Mine 
Workers  of  America  v.  Coronado  Coal  Co.,  549. 

ACT  OF  GOD. 

See  Wbarres,  «s>20. 

ADMINISTRATION. 

See  Executors  and  AdministratoTB* 

ADMIRALTY. 

See  Appeal  and  Error,  «s»1151 ;  Collision ;  In* 
temntional  Law,  ^ss>10;  Seamen;  Shipping; 
Towage. 

H.  REMEDIES  IN  PERSONAM  AND  IN 
REBff. 

«=>39  (U.S,C.CJL.Pa.)  Where  a  United  Sutes 
court,  hearing  a  libel  of  a  British  ship  based  on 
an  alleged  breach  of  a  charter  party,  cannot 
consider  the  questions  involved  by  reason  of  the 
British  ambassador  having  suggested  that  the 
vessel  was  duly  requisitioned  by  the  British 
government,  it  will  dismiss  the  proceedings 
without  prejudice  to  the  right  of  the  libelant  to 
institute  another  action  in  some  court  which 
is  in  a  i>osition  to  pass  upon  the  question  of  the 
validity  of  the  suggested  requisition.— The  Adri- 
atic, 622. 

IV.  PLEADING,  PETITIONS.  AND  MO- 
TIONS. 

^»72  (U.S.C.O.A.Pa.)  On  principles  of  inter- 
national comity,  a  United  States  court  is  bound 
to  accept  a  suggestion  of  the  British  ambassador 
that  the  British  government  requisitioned  a  cer- 
tain British  ship  at  a  certain  time.— The  Adri- 
atic, 622. 

AFFIDAVITS. 

See  Appeal  and  Error,  ^s»518;  Army  and 
Navy,  «s>20;  Public  Lands,  ^s»120. 

AGENCY. 

See  Principal  and  Agent. 
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ALIENS. 

See  Army  and  Navy,  ^=»20. 

H.  EXCLUSION  OB  EXPUI4iI01f. 

^=>27  (U.  S.  C.  C.  A.  CaL>  A    Chinese    person, 
claiming  right  to  re-enter  the  United  States  un- 
der Act  Nov.  3,  1893,  i  2  CComp.  St.  j  4324), 
as  having  been  a  merchant  in  the  United  States 
for  a  year  before  his  departure  therefrom,  may 
not  thereunder,  and  under  rule  15,  subd.  11,  of 
the  Department  of  Labor,  as  to  admission  of 
Chinese    claiming   such    right   of   re-entry,    be 
denied  admission  by  the  Commissioner  of  Im- 
migration on  the  ground  that  his  original  entry 
was  unlawful;    but  this  is  a  matter  for  deter- 
mination in  a  deportation  proceeding  before  a 
different  tribunal.— Chin  Fong  v.  White,  569. 
«=>32(12)  (U.S.C.C.A.Cal.)  On    appeal    in    ha- 
beas corpus  proceedings  by  two  Chinese,  seeking 
admission  to  the  United  States  as  sons  of  a 
native-bom  citizen,  a  claim  or  objection  as  to 
the  proceedings  of  the  immigration  officers,  not 
set  forth  in  the  petition  for  the  writ,  and  not 
made  in  the  court  below  or  on  appeal,  but  made 
for  the  first  time  in  the  addendum  to  counsel's 
brief  after  submission  of  the  case  on  appeal, 
cannot  be  considered,  in  the  absence  of  a  rec- 
ord   presenting   the   proceedings   referred    to.— 
Jeung  Bock  Hong  v.  White,  161. 
<g=:>32(13)  (U.S.C.C.A.Cal.)  If,   taking   together 
discrepancies  in  the  testimony  of  two  Chinese 
applying  for  admission  to  the  United  States  aa 
sons  of  a  native-bom  citizen,  the  executive  of- 
ficers of  the  Immigration  Bureau  and  the  De- 
partment of  Labor  found  the  evidence  in  sup- 
port of  the  right  to  land  and  enter  the  United 
States  was  so  impaired  as  to  render  it  unsat- 
isfactory, the  court,  on  application  of  the  Chi- 
nese for  habeas  corpus,  is  not  authorized  to  re- 
verse   the    conclusion.— Jeung    Bock    Hong    v. 
White,  161. 

Where  the  court  cannot  say  that  proceedings 
relative  to  the  exclusion  from  the  United  States 
of  two  Chinese,  claiming  to  be  sons  of  a  native- 
bora  citizen,  were  manifestly  unfair,  or  that 
the  actions  of  the  executive  officers  of  the  Immi- 
gration Bureau  or  Department  of  Labor  pre- 
vented fair  investigation,  or  that  there  was  a 
manifest  abuse  of  the  discretion  committed  to 
them  by  the  statute,  the  order  of  the  executive 
officers  within  the  authority  of  the  statute  is 
final.— Id. 

m.  naooBATioif. 

«=>5I  (U.S.C.C.A.Hawaii)  A  Japanese  prosti- 
tute, a  resident  of  Hawaii  before  the  treaty  of 
annexation,  was  not  immune  from  deportation 
under  the  statute  on  any  ground  that  she  did 
not  "enter"  the  United  States,  within  its  pur 
view.— Tama  Miyake  v.  U.  S.,  20. 
<g=»54  (U.S.C.C.A.Hawaii)  Dismissal  of  pro- 
ceedings in  the  district  court  of  Honolulu  under 
the  laws  of  Hawaii  against  a  Japanese  woman 
on  the  charge  she  was  keeping  a  house  of  ill 
fame,  resorted  to  for  the  purpose  of  prostitu- 
tion, was  not  necessary  t'^  give  the  Immigration 
officials  the  right  to  proceed  against  the  wo- 
man for  her  deportation,  and  her  acquittal  by 
a  jury,  had  she  been  tried,  would  have  been  no 
obstacle  to  her  deportation,  so  that  dismiMal 
of  the  proceedings  in  the  territorial  court  did 


not  deprive  her  of  her  constitutional  ri^ht  to 
trial  by  jury.— Tama  Miyake  v.  U.  S^  2U. 

ALTERATION  OF  INSTRUMENTS. 

See  Joint  Adventures,  «=>4 ;  Trusts,  «=110. 

AMBASSADORS  AND  CONSULS. 

See  Admiralty,  «=»39,  72;  International  Law, 

^s>10. 
«=5>5'/2  [New,  voL  8A  Key-No.  Series] 

(U.S.C.C.A.N.Y.)  The  Russian  Supply 
Committee  in  America,  created  in  1915  to  na^ 
charge  of  the  purchase  of  supplies  and  mmu- 
tions  for  the  Kussian  government,  certified  in 
1917  by  the  recognized  Russian  ambassador  to 
have  power  to  act  in  that  behalf,  held  to  have 
authority  to  make  a  settlement  of  contracts  re- 
lating to  purchase  of  munitions, — Agency  of 
Canadian  Car  &  Foundry  Co.  v.  American  On 
Co..  379. 

AMICUS  CURI^ 

See  International  Law,  ^s»10. 

ANIMALS. 

See  Appeal  and  Error,  ^s»1053;  Carriers,  *» 
69,  211;  Evidence,  «s>356,  357;  Trial,  ♦» 

85. 

ANTI-NARCOTIC  ACT. 

See  Criminal  Law,  «=s>371,  815,  1186 ;  P<n80Ba 
<S=»2,  4,  9. 

APPEAL  AND  ERROR. 

See  Courts,  «©=>405;  Criminal  Law,  ^=>1048- 
1188. 

For  review  <rf  rulings  in  partknlar  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 


in.  DECISIONS  BEVIE\(rABI.E. 
(K)  Nature,  Scope,  a»d  Effect  of  I>e«lsi«s. 

<8=»I00(2)  (U.S.C.CA.Mo.)  Under  Judicial  Code, 
§  129  (Comp.  St  §  1121),  order  denying  petition 
to  vacate  a  preliminary  injunction  was  appeal- 
able.—Mississippi  Valley  Trust  Co.  t.  Bailwv 
Steel  Spring  Co.,  362. 

V.   PBESENTATIOlf  AHD  RESEBVA^ 

TION  IH   LOWER   qgUKT   OP 

GBOUiroS   OF  BEVIEW. 

(A)  Issiies  and  ^vestlons  la  liower  <:amrt. 

«=»I77  (IJ.S.C.CwA..Ark.)  Where  a  number  ol 
causes  of  action  against  the  same  defendants 
are  joined  in  an  action,  if  defendants  are  there- 
by given  additional  lignts,  as  a  greater  number 
of  challenges  to  jurors,  such  a  right  must  he 
claimed  at  the  trial,  to  entitle  them  to  insist 
upon  it  in  the  app^ate  court.— United  Mine 
Workers  of  America  t.  Goronado  Cofd  Go.,  540. 

(O)  Bzeeptioas. 

<5=»263(1)  (U.S.O.C.A.Ark.)  An  appellata  comn 
can  review  only  that  part  of  a  charge  to  whioi 
exception  was  taken  at  the  triaL— United  Miat 
Workers  of  America  v.  Coronad*  Coal  0©^  54a 


Digitized  by  V^OOQIC 


676  INDEX-DiaSST 

For  casM  In  D«c.DIc  M  Am.I>Iff.  Ke7-No.Serle«  A  Indexes  eee  sa 


Appeal  and  Error 
le  topic  mnd  KBT-MUIIBEB 


VX  PABTIES. 

«=»334<3)  (U.S.C.C.A.Ky.)  Writ  of  error  taken 
out  by  plaintiff,  •*D.  R.  Howard,  trustee,"  held 
not.  taken  by  him  as  sole  trustee,  so  as  to  have 
been  abated  by  his  death,  and  not  to  be  re- 
vived in  the  name  of  his  personal  administra- 
tor.—Howard  V.  Leete,  68. 

Vn.   REQUISITES  AND  PR00EEDIN08 

FOB  TRANSFER  OF  CAUSE. 

(A)  Time  of  Taking  ProeeedlMsn. 

«=»339(4)  (U.S.C.CJ^..XU.)  While  a  decree  in  a 
suit  for  patent  infringement,  solely  enjoining 
the  infringement  and  ordering  an  accounting, 
is  a  final  decree  in  essence  as  to  the  equities  of 
the  bill,  yet,  as  a  matter  of  procedure,  it  is  an 
interlocutory  decree  within  the  time  for  per- 
fecting an  appeal,  and  so,  where  an  appeal  was 
not  perfected  within  30  days,  it  must  be  dis- 
missed.—Morey  Linotyping  Co.  of  Chicago,  111., 
V.  Chicago  Lino-Tabler  Co.  of  Chicago,  111.,  608. 

X.  RECORD  AND  PROCEEDINOS  NOT 

IN  RECORD. 

(B)  Scope  and  Contentn  of  Record. 

<8=»5I8(4)  (U.S.C.C.A.Ohio)  Where  it  did  not 
affirmativelv  appear  from  the  record  that  plain- 
tiff asked  leave  to  amend  an  affidavit  for  at- 
tachment, a  claim  on  writ  of  error  that  the  dis- 
missal of  the  attachment  was  improper,  and 
that  plaintiff  should  have  been  allowed  to 
amend,  cannot  be  considered.— Empire  Fuel  Co. 
V.  Lyons,  40. 

Xm.  DISMISSAL,  WITHDRAWAL.  OR 
ABANDONMENT. 

<©=>78l(2)  (U.S.C.C.A.Ky.)  Where  a  water 
company  sued  the  city  to  restrain  enforcement 
of  an  ordinance  and  resolution,  as  impairing  the 
obligation  of  the  water  supply  contract  between 
the  cotnpanv  and  the  city  and  as  depriving  the 
company  of  its  property  without  due  process 
of  law,  and  the  city  repealed  its  ordinance,  the 

auestion  involved  became  moot,  and  decree  for 
\ie  company  will  be  reversed  and  the  suit  dis- 
missed, despite  the  fact  that  the  resolution  of 
the  dty,  involving  a  question  of  remote  rather 
than  present  concern,  was  adopted  after  the 
beginning  of  suit  and  the  repeal  of  the  ordi- 
nance—City of  Paducah  v.  Paducah  Water 
Co.,  158. 

^=9792  (U.S.C.Ow^.Ohio)  The  Circuit  Court  of 
Appeals  will,  on  its  own  motion,  dismiss  an 
appeal,  where  it  appears  that  it  was  not  taken 
in  time.— Youtsey  y.  Niswonger,  154. 

XVL  REVIEW. 
(A)  Scope  and  Exteat  In  General* 

^=s>859  (U.S.O.CA.Ohio)  On  writ  of  error,  the 
Circuit  Court  of  Appealt  cannot  weigh  the  ev- 
idence or  determine  a  question  of  fact— Empire. 
Fuel  Go.  T.  Lyons,  40. 

(B)  Pveramptlome. 

«s»927(8)  (n.S.C.C.A.N.Y.)  On  appeal  from  an 
order  dismissing  the  complaint,  after  hearing 
all  the  evidence,  it  must  be  assumed,  the  order 
being  one  of  nonsuit,  that  plaintifTa  testimony 
is  true,  and  he  is  entitled  to  e? ery  inferenoe 


therefrom.— Hotel  Woodward  Co.  v.  Ford  Motor 
Co.,  338. 

«=»928(2)  (U.S.C.C.AJLriz.)  Refusing  requested 
instructions  is  not  reversible  error,  where  no 
exception  was  taken  to  general  charge,  since  it 
will  be  presumed  that  charge  which  was  given 
properly  presented  all  questions.— Southern  Pac. 
Co.  V.  Stevens,  233. 

(F)  Dlecretton  of  Lower  Covrt. 

«=»977(1)  (U.S.C.C.A.Mich.)  Application  for  re- 
hearing was  addressed  to  the  sound  discretion 
of  the  trial  judge,  a  discretion  not  reviewable 
on  appeal,  in  the  absence  of  a  showing  of  its 
abuse.— Escanaba  Traction  Co.  v.  Bums,  48. 

(G)  ^neetlone  of  Fact,  Verdicts,  and  Find- 
inire. 

^=s>995  (U.S.CCJLOhio)  On  writ  of  error,  the 
Circuit  Court  of  Appeals  will  not  weieh  the  evi- 
dence.—O.  C.  Barber .  Mining  &  Fertilizing  Co. 
V.  Brown  Hoisting  Machinery  Co.,  139. 
<S=>I0I0(1)  (U.S.C.C.A.Mich.)  Where  there  was 
express  testimony  supporting  the  District 
Court's  conclusion  on  an  issue  of  fact  (when 
testimonv  was  taken  in  open  court),  the  Circuit 
Court  of  Appeals  is  bound  to  accept  such  con- 
clusion, imless  the  evidence  decidedly  prepon- 
derates against  it— Escanaba  Traction  Co.  v. 
Hums,  48. 

-    (H)  Harntleee  Brror. 

«=>I047(1)  (U.S.C.C.A.Ala8ka)  Where  ruUngs 
on  the  admissibility  of  evidence  would  not  have 
affected  the  decree,  which  was  based  solely  on 
a  question  of  veracity  of  two  witnesses,  such 
rulings  will  not  be  reviewed  on  appeal.— Cas- 
caden  v.  O'Connor,  80. 

^s> 1 053(3)  (U.S.C.CAJUrie.)  Where  a  com- 
plaint alleged  that  a  certain  agent  of  defend- 
ant carrier  agreed  to  furnish  plaintiff  live  stock 
cars,  any  error  in  admitting  a  conversation  re- 
garding agreement  by  another  agent  is  cured  by 
instruction  that  recovery  must  be  based  on  con- 
tract made  with  agent  named  in  complaint.— 
Southern  Pac.  Co.  v.  Stevens,  233. 
<@=»I054(1)  (U.S.C.C.A.Alaska)  Where  a  case  is 
tried  b^  the  court  without  a  jury,  the  improper 
admission  of  evidence  is  no  ground  for  reversal, 
where  there  was  other  evidence  in  the  record 
sufficient  to  sustain  the  court's  finding.— Casca- 
den  V.  Bell,  76. 

^=»1066  (U.S.C.CA.N.T.)  In  action  for  death  of 
passenger,  killed  when  train  started  suddenly 
while  he  was  alighting  at  a  dark  station,  sub- 
mission to  jury  of  question  of  defendant's  neg- 
ligence in  failing  to  provide  sufficient  train  crew 
with  otiier  issues  held  prejudicial  error,  where 
there  was  no  evidence  of  such  insufficiency  and 
a  general  verdict  for  plaintiff  was  returned.— 
New  York  Cent.  R.  Co.  v.  Uoyd,  197. 
«=»I070(1)  (U.S.C.C.A.Ark.)  Where  there  were 
a  number  of  plaintiffs  in  an  action  of  tort, 
claiming  damages  in  a  gross  sum,  it  is  not 
prejudicial  error  that  the  jury  returned  a  gen- 
eral verdict  for  plaintiffs,  without  apportioning 
the  damages  between  them.— United  Mine 
Workers  of  America  v.  Coronado  Coal  Co.,  549. 

(K)  galieeanent  Appeal*. 

^e3>  1097(1)  (n^.aCA.Ark.)  A  question  of  law 
decided  by  an  appellate  court  becomes  the  law 
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of  the  CAse,  and  will  not  be  reconsidered  on  a 
fubseqnent  review.— United  Mine  Workers  of 
America  t.  Ck>ronado  Coal  Co^  549. 

XVH.  DETERHni ATION  AND  DISPO- 
SITION OF  CAUSE. 
(O  Mo«Ifle«tloM. 

4S=»II5I(3)  (U.S.C.C.A.Ohio)  Where  the  record 
did  not  show  that  defendant's  liability  for  an 
item  was  conceded,  and  that  there  was  no  room 
for  contesting  it.  a  modification  of  the  judg- 
ment cannot  be  directed,  so  as  to  include  such 
item,  even  though  it  was  improperly  excluded, 
on  the  ground  that  it  was  a  matter  cojpuzable 
only  in  a  court  of  admiralty.— Empire  Fuel  Co. 
V.  Lyons,  40. 

(D)  ReTeraal. 

<8=5>II78(6)  (U.S.C.C.A.Ohio)  A  judgment  may 
be  remanded  for  trial  upon  a  particular  branch 
of  the  question,  such  as  damages,  or  an  issue 
relating  to  jurisdiction,  without  the  judgment 
being  reversed  in  toto.— Empire  Fuel  Co.  v.  Ly- 
ons, 40. 

Where  the  amount  of  damages  recovered  was 
not  palpably  right  or  plainly  insufficient,  plain- 
tiff cannot  be  awarded  a  new  trial  on  the  issue 
of  damages,  as  he  desired  to  retain  the  recov- 
ery already  had.— Id. 

(F)  MaadAte    and    ProeeediaiTS   Ia   Lower 
Court* 

<8=>l  194(1)  jrn.S.C.CAjUaska)  Where  the  man- 
date of  the  Circuit  Court  of  Appeals  on  reversal 
of  an  eouity  cause  permitted  appellee  to  file  a 
motion  for  rehearing  to  enable  him  to  introduce 
competent  evidence  on  an  issue,  which  was  done 
and  an  order  for  rehearing  made,  but  because 
of  the  prior  ending  of  the  term  such  motion  was 
not  available,  the  order  may,  on  petition  for 
prohibition,  properly  be  treated  as  one  for  fur- 
ther examination  of  the  issue  on  which  reversal 
was  ordered.— Ellis  v.  Reed,  639. 

XVm.  UABIUTIES  ON  BONDS  AND 
UNDERTAKINGS. 

«=s>l24l  (U.S.C.C.A.N.D.)  The  surety  on  an  ap- 
peal bond,  conditioned  for  payment  of  the  judg- 
ment, if  affirmed,  and  one  indemnifying  such 
surety,  are  each  concluded  by  the  terms  of  the 
bond  from  denying  the  defendant's  liability  to 
pay  the  judgment— Simonitsch  v.  Bruce,  347* 

APPEARANCE. 

See  B«U1,  <»s>7»;    Shipping,  «=»209. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  «s>718-730. 

ARMY  AND  NAVY. 

See  Bail,  ^=»79;  Conspiracy,  ^=»47;  Crim- 
inal Law,  <S=>338,  400.  430,  520.  778;  Habeas 
Corpus,  ^=»16 ;  Negligence,  ^=s>^3 ;  Railroads, 
<&=»350 ;  War  «s»4 ;  Witnesses,  «=s>414. 

^=s>20  (U.S.C.C.A.Md.)  Action  of  an  exemption 
board  within  the  scope  of  its  authority  is  final, 
and  not  subject  to  judicial  review,  when  the 
investigation  has  been  fair  and  its  finding  is 
supported  by  substantial  evidence.— Arbitman  y. 
Woodside,  457. 


Rejection  by  exemption  board  of  petitioners 
claim  to  exemption  as  an  alien  who  had  not  de- 
clared his  intention  to  become  a  citizen,  his 
showing  being  prima  facie  sufficient,  and  in  do 
way  met,  but  being  disbelieved  merely  because 
other  claims  for  exemption  had  been  sapported 
by  false  affidavits,  was  arbitrary  and  nnfsir. 
amounting  to  refusal  to  investigate. — Id. 
«s»40  (U.S.C.CJLCaL)  An  indictment  chaff- 
ing that  defendant,  in  a  named  city  and  between 
January  and  May,  made  seditious  statemeots 
with  intent  denounced  by  the  Espiona^  Act 
(Comp.  St  1918,  <  10212a  et  seq.).  and  thereby 
willfully,  unlawfully,  and  knowingly  attempted 
to  cause  insubordination,  disloyalty,  and  refus- 
al of  duty  in  the  military  and  naval  forces  of 
the  United  States,  is  insufficient  where  that 
was  nothing  to  connect  the  acts  of  defendant  <fi- 
rectly  or  indirectly  with  such  military  or  navsl 
forces.— Shilter  v.  U.  S.,  12. 
^=»40  (U.S.aCJL.CaL)  The  exhibition  of  a 
picture  during  the  existence  of  the  war  wiU 
Germany,  calculated  to  show  discord  between 
the  people  of  the  United  States  and  the  Bridsb 
Empire  by  arousing  feelinn  of  indicrnatioD  by 
portraying  scenes  in  which  British  soldiers  wen 
depicted  during  the  Revolutionary  War  as  mur- 
dering noncombatant  Americans,  is  a  violatioe 
of  Act  June  15,  1917,  tit  1,  i  3  (Comp.  St 
1918,  I  10212c),  making  it  an  offense  for  any 
person  when  the  United  States  is  at  war  to 
willfully  cause  or  attempt  to  cauae  insubordiBt- 
tion,  mutiny,  or  refusal  of  duty  in  the  aimed 
forces  of  the  United  States,  for  the  depicting  of 
such  scenes  might  cause  insubordination,  etc 
of  armed  forces  operating  in  connection  with 
the  Britiflh.— Goldstein  y.  l7.  S.,  028. 

An  indictment,  chaining  that  defendant  by  the 
exhibition  of  a  moving  picture  calculated  to 
cause  feelings  of  indignation  against  Englaiid 
violated  Act  June  15,  1917,  tit.  1,  S  3  (Coaip. 
St  1918,  I  10212c),  making  it  an  offense  for 
any  person  to  cause,  or  attempt  to  cause,  in- 
subordination, mutiny,  or  refusal  of  duty  in  the 
armed  forces  of  the  United  States,  krid  suffi- 
cient ia  view  of  the  fact  that  millions  of  men 
were  bein^  drafted,  though  it  did  not  aver  that 
soldiers  witnessed  the  exhibition  of  the  pictnre; 
it  being  alleged  that  the  picture  was  puhlidT 
exhibited.— Xi 

An  indictment  Keid  to  charge  a  violation  of 
the  Espionage  Act,  in  that  it  alleged  that  de- 
fendant in  aid  of  the  German  government  had 
control  of  and  was  uang  a  motion  picture  cal- 
culated to  arouse  feelings  of  enmity  between 
the  people  of  the  United  States  and^the  Brittsb 
Empire,  for  the  purpose  of  violating  Act  June 
16,  1917,  tit  1,  I  3  (Comp.  St  1918,  {  lQ212o). 
making  it  an  offense  for  any  person  to  cause  or 
attempt  to  cause  any  insubordination  or  refusal 
of  duty  in  the  armed  forces  of  the  United 
States.— Id. 

$=>40  (U.S.C.C.A.Xowa)  An  indictm«it  under 
Espionage  Act  June  15,  1917,  |  8  (Comp.  St 
1918,  I  10212c),  for  obstructing  the  reoraitimr 
and  enlistment  service,  hM  sufficient  the  trisi 
held  without  prejudicial  error,  and  a  judgmeat 
of  conviction  sustained  by  the  evidoice.— Scbo- 
mann  v.  U.  S.,  299. 

O=»40  (U.S.C.CA,SJ>.)  Evidence  held  to  sus- 
tain a  conviction  for  violation  of  the  Espionage 
Act  (Comp.  St  1918,  i  10212c),  by  nsing  laa- 
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^age  with  intent  to  obstruct  recruiting  and  en- 
Ustment.— Rietz  v.  U.  S.,  19. 

ASSAULT  AND  BAHERY. 

See  Criminal  Law,  ^=»365. 

ASSIGNMENTS. 

See  Attorney  and  CSient,  ^=»98:  Compromise 
and  Settlement,  «=5>19;  Copynghte,  «=»50; 
Removal  of  Causes,  ^=5>li6;  Subrogation, 
<S=3.31;  Sunday,  «=5>11,  15;  Usury,  «=>37; 
Wills,  <©=»743. 

I.  BEQUI8ITES  AND  VAUDITT. 
<B)  Mode   and   Sofllcleney    oC  Aanlffiiinent« 

<e=>43  (U.S.C.C.A.N.Y.)  An  assignment  dated 
a  year  before  it  was  actually  made,  through  a 
clerical  error  which  has  done  no  harm,  is  not 
invalid  as  a  forgery,  since  a  "forgery"  consists 
of  the  false  making  or  material  alteration  of  a 
writing  which,  if  genuine,  would  be  of  legal 
effect,  and  doing  so  with  intent  to  defraud. — 
Provident  Life  &  Trust  Co.  v.  Fletcher,  523. 
<3=>46  (U.S.C.CA.N.Y.)  The  New  York  statute 
regulating  the  recording  of  assignments  of  inter- 
ests in  estates  is  not  retroactive.— Provident  Life 
&  Trust  Co.  V.  Fletcher,  623. 
<S=>58  (U.S.C.C.A.Mich.)  Though  it  is  the  gen- 
eral rule  at  law  that  a  debtor  will  be  protected 
againnt  the  splitting  up  of  claims  against  him, 
the  rule  has  no  application  in  equity,  which  can 
adjust  the  rights  of  all  interested  in  a  single 
suit,  and  it  is  settled  doctrine  in  the  state  and 
federal  courts  that  partial  assignments  are  en- 
forceable in  equity,  irrespective  of  acceptance 
by  the  debtor,  and  though  made  only  by  way 
of  security;  the  sole  control  of  the  claim  so  as- 
signed, as  regards  its  settlement,  not  being  re- 
garded as  left  with  the  debtor.— Escanaba 
Traction  Co.  v.  Bums,  48. 

ASSOCIATIONS. 

€=>i9  (U.S.C.C.A.Ark.)  Corporations  or  asso- 
ciations are  liable  for  the  torts  of  their  members 
or  employes,  if  encouraged  in  the  commission 
of  them,  or  if  ratified  thereafter.— -United  Mine 
Workers  of  America  v.  Coronado  Coal  Co.,  549. 

ASSUMPSIT,  ACTION  OF. 

See  Money  Received,  ^=»1. 

AHACHMENT. 

See  Appeal  and  Error,  ^s»518;  Bemoyal  of 
Causes,  ^==^116. 

AnORNEY  AND  CLIENT. 

See  Criminal  Lew,  <t=>718,  730,  1171,  1186; 
Pleading,  ^=5>367;  Subrogation,  ^s»31;  Sun- 
day, ^=»15. 

H.   RETAIHEB  AND  AUTHOBITT. 

^=»98  (U.S.C.C.A.Mich.)  A  traction  company, 
which  paid  money  due  contractors  to  an  attor- 
ney under  authority  therefor  by  a  lender  to  and 
holder  of  an  assignment  from  the  contractors 


was  not  liable  to  the  lender  and  assignee  for 
the  attorney's  claimed  misapplication  of  the 
funds  in  part— Escanaba  Traction  Co.  t.  Burns, 
48. 

IV.   OOMPENSATIOlf  AMD  UEN  OF 

ATTORNEY. 

(A)  Fees  and   Other  Remoneratlon. 

«=s>l4l  (U.S.C.C.A.MO.)  Where,  in  a  suit  in 
which  the  minority  stockholders  were  success- 
ful, the  final  decree  provided  that  the  compen- 
sation fund  reserved  should  be  apportioned  be- 
tween the  various  solicitors,  held^  that  the  coun- 
sel who  first  protested  against  the  action  of  the 
majority  and  brought  suit  in  the  state  courts 
were  entitled  to  compensation  for  their  serv- 
ices in  connection  with  such  suit,  though  the 
litigation  in  which  the  minority  shareholders 
were  finally  successful  was  in  the  federal  courts, 
so  that  sucn  counsel  were  entitled  to  $45,600 
out  of  the  entire  fund  of  $104.299.— Thompson 
V.  Bomar,  355. 

AUTOMOBILES. 

See  Corporations,  «=5>661;  Negligence,  ^=s>93; 
Railroads,  <9=»feo.  .         -•        » 

BAIL 

H.  IN    ORIMINAL    PBOSEOimONS. 

«=»75  (U.S.C.C.A.Pa.)  Where  defendants  failed 
to  appear  for  trial,  and  surety  failed  to  produce 
them,  their  recognizances  may  be  forfeited. — 
U.  S.  V.  Bldelity  &  Casualty  Co.  of  New  York, 
460. 

<8=>79(1)  (U.S.C.CA.Pa.)  Under  Rev.  St.  i 
1020  (Comp.  St.  i  1684),  authorizing  court  to 
remit  recognizance  forfeitures  where  public  jus- 
tice does  not  otherwise  require,  etc.,  the  court's 
refusal  to  set  aside  forfeitures  as  to  inmates  of 
a  bawdyhouse  near  a  military  camp,  who  did 
not  appear  until  a  week  after  date  set  for  their 
trial,  causing  inconvenience  regarding  witnesses, 
the  disposition  of  other  cases,  etc.,  was  not  er- 
ror.—U.  S.  V.  Fidelity  &  Casualty  Co.  of  New 
York,  460. 

BAILMENT. 

See  Damages,  ^s»82;  Estoppel,  ^=»70;  Limi- 
tation of  Actions,  «=s>46;  Patents,  ^==>216. 

BANKRUPTCY. 

See  Conspiracy,  ^s»28,  43;  Criminal  Law,  ^=9 
681,  815;  Internal  Revenue,  ^=5>7;  judg- 
ment, «=»678. 

n.  PETITION,  ADJUDICATION,  WAR- 

RANT,  AND  CUSTODT  OF 

PBOPEBTT. 

(C)  iBTolontary  Proceedings. 

<8=»88(2)  (U.S.C.C.A.Pa.)  A  petition  to  inter- 
vene in  a  bankruptcy  case,  after  an  order  of 
adjudication  or  dismissal  has  been  made,  is 
addressed  to  the  discretion  of  the  court.— In  re 
C.  Jutte  &  Co.,  438. 

Where  no  order  dismissing  an  involuntary  pe- 
tition in  bankruptcy  had  been  entered,  though 
the  trial  court  had  expressed  the  opinion  that 
it  should  be  dLsmissed,  held  that,  under  Bank- , 
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mptey  Act  July  1.  1»8,  I  5W  (Comp.  St  « 
9643),  declaring  that  creditora  other  than  the 
original  petitionera  may  at  any  time  enter  their 
apr>earance  and  join  in  the  petition  snch  credi- 
tors might  intervene,  regardleas  of  their  lach^, 
go  long  aa  the  petition  haa  not  been  formally 

dismissed.— Id.  .  ^    ^ ..     i_ 

C=»99  (U.S.C.CA.Pa.)  Though  a  court  of  bank- 
ruptcy expressed  an  opinion  indicating  its  pur- 
pose to  dismiss  an  involuntary  petition,  7«t 
where  no  order  of  dismissal  was  drawn,  as  di- 
rected by  the  opinion,  the  petition  in  bankrupt- 
cy Is  not  dismissed,  and  remains  pending.— In  re 
d  Juttc  &  Co.,  438. 

in.  A«»IOirMEHT^_A£imn»TRJL- 

TION.   AHD   DISXaiBUTIOlf   OP 

SAHKBUFT'S  ESTATE. 

(B)    AsalvMieBt,    an*    Title,    Bl^bta,    ««* 

<S=»I40(3)  (U.S.C.C.A.N.Y.)  Trustee  in  bank- 
ruptcy of  a  private  banker  cannot  retain  money 
given  bankrupt  for  transmittal,  although  Bank- 
ing  Law  N.  Y.  i  156,  gives  depositors  for 
transmittal  preferred  claims  against  certain 
of  banker's  assets  and  authorizes  them  to  alao 
share  pro  rata  with  general  creditors.— In  re 
Jarmulowsky,  297. 

iC)  Preterenc««   a«4   Tranafera  by 
rapt,  and  Attaehments  and 
Other  Liens. 


<S=>I65(2)  (U.S.C.CJLN.Y.)  A  voluntary  con- 
veyance of  property  by  a  bankrupt  to  his  wife 
when  insolvent  held  not  in  execution  of  a  parol 
trust  imposed  by  his  grantor,  and  fraudulent 
as  to  his  creditors.— Moran  v.  Morgan,  300. 
<g=:>l66(3)  (U.S.C.C.A.N.Y.)  A  defendant  held 
to  have  had  knowledge  that  a  bankrupt  was  in- 
solvent at  the  time  it  took  back  property  pre- 
viously sold  to  him,  which  rendered  the  trans- 
action    a     preference.— Egner     v.     Parsheisky 

<^]'i2  (IJ.S.C.C.A.N.Y.)  Under  Rev.  St  i 
Mil  (Comp.  St.  §  6383),  making  void  any  as- 
Bignment  or  transfer  of  an  unallowed  claim 
against  the  United  States,  a  contract  under 
which  petitioner  furnished  automobile  parts  t» 
bankrupt,  to  be  used  in  filling  a  contract  with 
the  government,  and  which  provided  that  all 
warrants  received  by  bankrupt  under  its  con- 
tract should  be  indorsed  by  it  as  agent  and  de- 
livered to  petitioner,  held  void,  and  such  war- 
rants received  by  the  trustee  held  to  inure  to 
the  benefit  of  general  creditors.— In  re  Hudford 
Co.  of  New  York,  10. 

<e=»l84(l)  (U.S.C.CA.Okl.)  A  creditor  of  a 
bankrupt,  holding  a  void  mortgage  on  property, 
but  which  during  more  than  a  year,  and  while 
debts  to  other  creditors  were  accruing,  took  no 
steps  to  reform  its  mortgage  or  assert  a  lien. 
held  not  entitled  to  a  lien  as  against  general 
creditors.— Rader  v.  Star  Mill  &  Elevator  Co., 
541 
«8=>I98  (U.S.C.CA.Okl.)  A    vendor's    lien    on 

groperty  of  a  bankrupt,  although  established 
y  a  decree  rendered  within  four  months  prior 
to  the  bankruptcy,  is  not  one  obtained  through 
legal  proceedings,  and  is  not  defeated  by  Bank- 
ruptcy Act  18im,  §  67  (Comp.  St.  5  9651).— 
Under  v.  Star  Mill  &  Elevator  Co.,  541. 


(D)  AdaUnlntvattMi  •< 
«=»223  (U.S.C.C^Wash.)  Under  Bankruptcy 
Act,  H  40,  48.  as  amended  by  Act  Feb.  5, 
19(fe  (Comp.  St.  H  9624,  9632),  and  Genwal 
Order  No.  35,  i  2,  the  District  Court  improper- 
ly allowed  the  referee  in  bankruptcy  coiamir 
sions  of  1  per  cent  of  the  total  amount  of  the 
bankrupt's  esUte,  amotmting  to  $6,5S2.08»  d 
which  $1,085.60  was  paid  out  for  expenaqi  of 
administration,  leaving  in  ezccas  of  ^000  fro* 
which  to  pay  referee's  commitwrions  ftBd  for  dis- 
tributi<m  among  creditors.— In  re  Motrideer  538. 

(F)  CUOms    A«raiMat    a»d    lMstrtl^«tl«a    •! 
KstAte. 

^=»3I5(1)  (U.S.C.C.AJUa.)  A  fine  .  sdjndged 
against  a  corporation  on  its  conTictioii  fcff 
using  the  mail  to  promote  frauds,  under  Criiai- 
nalCode,  |  215  (Comp.  St.  f  1038S,  ia  a  -^pcn- 
alty,"  within  the  meaning  of  Bankruptcy  Act 
July  1,  1808,  (  57j  (Comp.  St.  I  9^41),  not 
provable  in  bankruptcy.— U.  S.  t-  Birnnnghsm 
Trust  &  Savings  O.,  502. 

<8=»3I7  <U.S.C.C-A,.Ala.)  A  fine  adjudged 
against  a  corporation  on  its  conviction  for 
using  the  mail  to  promote  frauds,  under  Crimi- 
nal Code,  i  215  (Comp.  St.  i  103^,  is  a 
**penalty,**  within  the  meaning  of  Bankruptcy 
Act  July  1,  1898,  i  57j  (Comp.  St.  %  9641).  not 
provable  in  bankruptcy ;  but  the  United  States 
18  entitled  to  prove  all  the  costs  which  it  paid 
or  incurred  in  the  prosecution  as  a  pecuniary 
loss  sustained  by  it  (citing  Worda  and  Phrases, 
First  and  Second  Series,  Penalty).— U.  S.  v. 
Birmingham  Trust  &  Savings  Co.,  502. 
«=»328  (U.S.C.CAJIU.)  The  United  States 
may  present  a  daim  in  a  bankruptcy  case  at 
any  time  while  the  bankruptcy  is  pending  and 
the  funds  thereof  are  not  distributed. — ^U.  Sl 
V.  Birmingham  Trust  &  Savings  Co.,  502. 


VI.  APPEAI.  AHD  BinriSIOW  OF 

PBOCEEDINGS. 
(A)   SvperlMtendenoe  and  Revlal^m. 

^=>440  (U.S.C.C.A.N.Y.)  Bankruptcy  court's  or- 
der requiring  bidder  to  pay  balance  of  purchase 
price  for  bankrupt's  property  is  reviewable  by 
petition  to  revise,  under  Bankruptcy  Act,  |  24 
(Comp.  St.  §  9585),  but  not  by  appcaL— la  re 
ReiUy,  207. 

A  bankruptcy  court's  order,  improperly  sought 
to  be  reviewed  b^  appeal,  instead  of  by  a  peti- 
tion to  revise,  will  be  dismissed.— Id- 
<&=:>440  (U.S.C.C.A.Ohio)  Proceedings  on  mo- 
tion by  bankrupt  after  discharge  to  reopen  es- 
tate on  the  theory  that  his  interest  in  land  had 
improperly  been  scheduled  as  life  estate,  in- 
stead of  fee-simple  estate,  etc.,  h^d  not  to  pre- 
sent a  controversy  arising  in  bankruptcy,  ap- 
pealable under  Bankruptcy  Act,  i  24a  (Comp. 
St.  §  9608),  but  to  be  reviewable  by  petition  to 
revise,  under  section  24b ;  it  appearing  that 
proceeding  was  of  the  most  summary  character. 
— Youtsey  v.  NiBWonger,  154. 

(B)  Appeal* 

^=»46l  (U.S.C.C.A.Ohio)  While  an  appeal,  un- 
der Bankruptcy  Act,  %  25a  (Comp.  St.  S  960W, 
providing  for  appeals  in  bankruptcy  proceed- 
ings, must  be  taken  within  the  10  days  P^JJ^ 
ted,  an  appeal  under  section  24a  (section  9606) 
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relating  to  appeals  in  controversies  arising  in 
bankruptcy,  may  be  taken  at  any  time  within  6 
months.— loutsey  v.  Niswonger,  154. 

BANKS  AND  BANKING. 

See  Bankruptcy,  «=>140;  Contracts,  «=»101; 
Indictment  and  Information,  ^s»125;  Ke- 
ceivers^  77 ;  Taxation,  ^=»11. 

H.  BANKIHO  0OBPORATION8  AND 
ASSOOIATIOlfS. 


(B) 


HOT  and  DisBolvtloift. 


«=5>80(e)  (U.S.O.C.A.N.T.)  Banking  Law  N.  Y. 
i  156,  giving  persons  making  deposits  for  safe- 
keeping or  transmittal  preferred  claims  against 
certain  funds  upon  a  private  banker's  insolven- 
cy, does  not  prevent  such  depositor  from  recov- 
ering money  which  he  can  trace  and  identic.— 
In  re  Jarmulowsky,  297. 

IV.  K ATIONAI.  BANKS. 

<&s>257(l)  (U.S. CCA. Ark.)  An  indictment 
against  the  president  of  a  national  bank  held 
to  properly  charge  him,  not  as  principal,  but  as 
accessory  to  the  makmg  of  a  false  entry  in 
a  report  to  the  Comptrofier,  in  that  he  abetted, 
aided,  counseled,  and  procured  such  entry  to  be 
made  by  the  cashier. — Boone  v.  U.  S.,  113. 
<$=3?257fe)  (U.S.CC.A.Ark.)  On  trial  of  the  pres- 
ident of  a  national  bank,  charged  with  aiding 
and  abetting  the  making  of  false  reports  to  the 
Comptroller,  evidence  of  the  condition  of  his 
account  and  his  indebtedness  to  the  bank,  al- 
though as  it  stood  at  a  later  date  than  the  re- 
ports, held  admissible.— Boone  v.  U.  S.,  113. 
<©=>257(4)  (U.S.O.C.A.Ark.}  Evidence  on  trial  of 
the  president  of  a  national  bank  for  violation  of 
the  statute  ?ield  sufficient  to  require  submission 
of  the  case  to  the  jury.— Boone  v.  U.  S.,  US. 

BILLS  AND  NOTES. 

See  Action,  ^s»22 ;  Contracts,  ^=»101 ;  Courts, 
<S=»311,  347:  Equity,  «=5>39;  B)vidence,  «=» 
419,  461 ;  Injunction,  ^=»163 ;  Receivers,  «=» 

BONDS. 

See  Appeal  and  Error,  ^=5>1241;  Contracts, 
^=>10l;  Judgment,  ^=>708;  Receivers,  ^=> 
77,  157. 

BREAKWATER. 

See  Navigable  Waters,  «=»19. 

CANALS. 

See  Negligence,  ^=»51. 

CANCELUTION  OF  INSTRUMENTS. 

See  Action,  <e=s>22-  Contracts,  ^=s>261,  323; 
Corporations,  <9=»320;  Courts,  «8=>311,  347; 
Equity,  ^=s>39,  345 ;  Insurance,  4^177 ;  Jury, 
^s»lo;  Mines  and  Minerals,  ^s»45;  Public 
I^nds,  «=»120;  Removal  of  Causes,  ^=s>116. 


CARPET. 

See  Negligence^  «=s>32. 

CARRIERS. 

See  Appeal  and  EiTor,   «=»1058,  1066;  Cor- 

g orations,  ^=5>673;   Evidence,   ^s»356^   357; 
hipping,  <$=s>108;  Trial,  <$=s>85. 

n.  OABBIAOE  OF  OOODS. 

(B)  Bills    of    Ladlns,    Shipplns    Reoelpts, 

and  Special  Contracts. 

«=»47a)  (U.S.C.C.A.Ari2.)  A  chief  derk  in 
manifest  bureau  of  defendant  railroad,  with 
whom  plaintiffs  claimed  to  have  contracted  re- 
garding the  furnishing  of  live  stock  cars,  held 
apparently  authorized  to  represent  defendant. 
—Southern  Pac.  Co.  v.  Stevene,  233. 
«=>69(5)  (U.S.C.C.A.Ari«.)  Evidence  that  chief 
clerk  in  manifest  bureau  of  defendant  railroad 
acted  as  the  traffic  manager's  assistant  in  agree- 
ing to  furnish  plaintiffs  five  stock  cars  for  ship- 
ment originating  on  a  connecting  road,  etc.,  held 
to  make  his  authority  to  bind  defendant  ajory 
queetion.->Southem  Fac  Co.  v.  Stevens,  233. 

in.  OARBIAOE  OF  UVB  STOCK. 

<8=>2M  (U.S.C.C.A.Pa.)  Act  Cong.  June  29, 
1906  (C6mp.  St  K  8651-8654),  "to  prevent  cruel- 
ty to  animals  in  transit,**  does  not  contemplate 
a  divided,  dual  duty,  but  a  single,  unitary  one  to 
feed  and  water  cattle  in  interstate  transit,  and 
the  shipper  may  not  escape  lia<bilitv  for  a  part  of 
the  feed  so  furnished  by  the  carrier  under  gov- 
ernment inspection,  because  shipper  placed  a 
part  of  the  required  feed  in  the  car  without  such 
inspection,  pnor  to  shipping.— Pennsylvania  R. 
Co.  V.  Swift  &  Co.,  SOS. 

A  carrier  eannot  recover  from  shipper  the 
price  of  feed  placed  in  the  cars  by  virtue  of  the 
provisions  of  Act  Cong.  June  29,  1906  (Comp. 
St  S§  8651-8654,  requiring  feeding  in  transit. 
— Id.     . 

A  carrier  cannot  recover  from  shipper  the 
price  of  feed  furnished  and  placed  in  cars  upon 
an  implied  contract  from  acquiescence  in  such 
practice,  where  no  claim  of  implied  contract  was 
asserted  in  the  statement  of  claim  filed  or  sub- 
mitted to  the  Jury  and  not  pleaded,  although 
there  was  sufficient  evidence  to  warrant  the 
issue.— Id. 


See  Equity. 


CHANCERY. 
CITIES. 


See  Municipal  Corpors.tions. 

CITIZENS. 

See  Courts,  «=>317. 

CIVIL  RIGHTS. 

See .  Constitutional  Law,  93»90. 

CLERKS  OF  COURTS. 

See  Criminal  Law,  ^=:»1186;  Perjury, 
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COLLISION. 

See  Towage,  «s»ll. 

I.  BUTES  ANB  PREOAimONS  FOB 

PREVENTING   COLIilSIONS 

IN   OENEBAI.. 

<8=»I7  (U.S.C.OJI.N.Y.)  A  vessel  whidi  violates 
a  statutory  rule  must  be  held  in  fault  for  a 
foUowin}?  collision,  in  the  absence  of  proof  that 
such  violation  did  not  contribute  thereto.— The 
Suffolk,  287. 

V.  OVEBTAKINO  VESSELS. 

^=s>50  (U.S.C.OJLN.Y.)  An  overtaking  vessel, 
which  had  passed  the  one  overtaken  half  or 
three-quarters  of  a  mile  before  changing  course, 
and  was  then  300  to  500  feet  ahead,  was  ''finaUj 

Sast  and  dear,''  within  article  24  of  the  Inland 
lules  (Comp.  St  §  7898),  and  relieved  of  the 
burden  of  keeping  out  of  the  way.— The  New 
York  Central  No.  28,  493. 

VI.  VESSEUI  IN  TOW. 

^=s>66  (U.S.C.O.A.N.Y.)  Evidence  *eld  to  show, 
contrary  to  finding  below,  that  a  tug  failed  to 
control  her  long  tow,  which  swung  with  the  tide 
into  collision  with  libelant's  tow.  which  was  in 
its  proper  place  near  Staten  Island  shore.— 
The  Aurora,  455. 

VII.  VESSELS  AT  BEST.  AT  ANCHOB, 
OB  AT  PIEBS. 

«=»7I(2)  (U.S.C.O.A.N.Y.)  A  tug,  which  negU- 
gentlv  attempted  to  take  a  coal  barge  out  of  a 
slip  m  East  River  on  a  strong  flood  tide  on  a 
hawser  instead  of  alongside,  held  solely  in  fault 
for  a  collision  between  her  and  vessels  lying 
at  the  end  of  the  pier  and  resulting  collisions 
between  such  vessels,  which  were  broken  from 
their  moorings,  and  others.— The  Daniel  McAl- 
lister, 489. 

<&=>7I(3)  (U.S.C.CA.N.Y.)  A  barpre  moored  by 
her  master  without  making  soundmgs  in  a  slip, 
with  her  bow  to  a  pier,  and  left  with  no  one  on 
board,  lying  over  the  edge  of  a  sloping  bank 
from  which  she  slipped  at  low  tide,  breaking  her 
lines  and  coming  into  collision  with  another 
moored  vessel,  held  in  fault  for  the  collision.— 
Clyde  Lighterage  Co.  v.  Pennsylvania  R.  Co., 

«=>7I(3)  (U.S.C.C.A.N.Y.)  The  fact  that  barg- 
es  were  tied  up  at  the  end  of  a  pier  in  violation 
of  the  statute  held  not  a  contributory  cause  of 
a  collision  between  them  and  a  barge  being  tow- 
ed from  an  adjoining  slip,  where  there  was  am- 
ple room  for  the  tow  to  pass  safely  if  properly 
navigated.—The  Daniel  McAllister,  489. 

IX.  FOG  OB  THICK  WEATHEB. 

«=»83  (U.S.C.C.A.N.Y.)  A  collision  at  sea  In 
a  dense  fog  between  two  steamships  on  crossing 
courses  held  due  to  faults  of  both ;  one  being  in 
fault  for  excessive  speed,  and  both  for  failure 
to  obey  the  imperative  requirement  of  artide 
16  of  the  International  Rules  (Comp.  St  } 
7854)  to  stop  their  engines  on  hearing  the  signal 
apparoutly  forward  of  their  beams.— The  Suf- 
folk, 287. 


X.  NABBOW   CHANNELS,   HABBOBS, 
BIVEBS,  ANB  CANAIJi. 

<8=5>95(2)  (U.S.C.O.A.N.Y,)  Two  togs,  with 
tows,  meeting  and  passing  at  Throgg^  Neck  at 
the  same  time  as  the  passing  of  another  tow, 
both  held  in  fault  for  a  collision  between  the 
tows;  one  for  failing  to  give  more  room  for 
the  other  tows  to  pass,  and  the  other  for  not 
slowing  when  it  was  apparent  that  the  q»ace 
between  the  other  tows  was  not  wide  enough 
for  safe  passage.— The  Thomas  J.  O'Brien^  16. 
«=»95(2)  (U.S,O.C.A.N.Y.)  Steam  tuf  towing 
12  boats  in  three  tiers,  with  a  boat  tailing  on  the 
last  tier,  which,  on  rounding  the  Battery,  in 
turning  from  the  channel  between  the  Battery 
and  Governor's  Island,  to  go  into  East  River  at 
New  York,  was  swept  away  by  the  tide  because 
she  had  not  enough  power  for  her  tow,  and  bo 
presented  the  end  of  her  tow  to  a  steam^ip 
skirting  the  shore  of  Governor's  Island  in  a 
position  thlTt  rendered  collision  inevitable.  hM 
at  fault.— The  Winfidd  S.  Oahill,  334. 

Tugs  in  charge  of  a  steamship,  which  collided 
with  starboard  boat  in  the  last  full  tier  of  an- 
other  tug's  tow  through  the  fault  of  bu<^  other 
tug,  held  to  have  done  all  they  could,  and  as  sooa 
as  they  should  have,  to  avoid  collision,  having 
had  no  reason  to  anticipate  the  lack  of  power 
of  the  other  tug,  which  caused  the  coUlaion  in 
conjunction  with  the  tide,  and  having  reversed 
as  soon  as  they  saw  the  tow  swing  down  upon 
them. — Id. 

«=»95(2)  (U.S.C.C.A.N.Y.)  One  of  two  tugs, 
with  tows,  crossing  at  night  in  New  York  Bay, 
having  a  single  scow  in  tow  on  a  100-fathom 
hawser,  with  the  other  tow  on  her  starboard 
side,  which  crossed  the  course  of  the  other  with- 
out even  signaling,  held  solely  in  fault  for  a 
collision  between  the  tows.— The  North  America, 
643. 

^=s>96  (U.S.C.C.A.N.Y.)  Evidence  held  to  sustain 
the  daim  of  libelant  that  respondent  tng  or 
her  tow,  which  she  was  maneuvering  into  place 
in  a  slip,  came  into  collision  with  libelant's 
canal  boat,  which  was  being  discharged  on  a 
pier  in  the  slip.— The  Mahanoy,  200. 
©=»I02  (U.S.C.C.A.N.Y.)  A  coUision  betweoi  a 
ferryboat  and  steam  lighter,  both  passing  down 
Hudson  River,  held  due  to  faults  of  both  ves- 
sels; the  ferryboat,  which  was  ahead,  for  un- 
necessarily changing  her  course  across  that  of 
the  lighter,  and  the  latter  for  proceeding  at  Ml 
speedf  without  paying  any  attention  to  uie  pass- 
ing signals  and  positions  of  the  vessels  ahead. 
—The  New  York  Central  No.  28,  498. 

Xn.   SUITS  FOB  DAMAGES. 
(O  Bv^denoe. 

es>l25  (U.S.C.C.A.N.Y.)  Evidence  *e«  to  show 
that  there  was  not  even  a  reasonable  probabili- 
ty of  a  steamship  injured  by  a  collision  earn- 
ing any  charter  money  under  the  charter  in 
question,  either  when  she  was  in  collision,  or 
during  the  three-day  period  of  her  repairs ;  her 
owner  having  been  "blacklisted"  by  the  United 
States  for  reasons  of  state  during  the  war  with 
Germany  and  Austria.— The  Winfield  S.  Cahill, 
334. 

CD)  Da 


<^»I36  (U.S.C.C.A,N.Y.)  Damages  for  loss  of 
use  of  a  vessel  injured  in  collision  cannot  be 
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awarded  because  she  might  have  made  some 
profit.  The  question  is  not  of  the  possibility  of 
employment,  but  of  actual  loss ;  not  what  possi- 
bly could  have  been  made,  but  what  would  have 
been  made.-The  Winfield  S.  CahUl,  834. 

COMMERCE. 

See  Corporations,  «=:»661;  Larceny,  ^^1,  55; 
ReceivW  Stolen  Goods,  <S=»8;  Trade-Marks 
and  Trade-Names,  «=>80%. 

m.  MEAJfS  AND  METHODS  OF  BEG- 
ULATION. 

<S=»69  gj.S.C.CAJkiich.)  Pub.  Acts  Mich.  1907, 
No.  310,  declaring  that  no  foreign  corpora- 
tion shall  be  capable  of  making  a  contract 
within  the  state  until  compliance  with  provi- 
sions of  the  act,  does  not  impose  or  attempt 
to  impose  a  tax  on  all  the  capital  of  a  foreign 
corporation,  whether  employed  in  state  or 
interstate  commerce,  or  to  tax  property  per- 
manently without  the  state,  or  to  impose  a  fee 
upon  its  business  done  in  the  state,  without 
distinction  between  state  and  interstate,  and  is 
not  otherwise  invalid. — Hayes  Wheel  Co.  v. 
American  Distributing  Co.,  31. 

COMMISSIONS. 

See  Constitutional  Law,  ^=»62,  80;  Evidence, 
^=>23;  Habeas  Corpus,  ^=s>16. 

COMMON  LAW. 

See  Trade-Marks  and  Trade-Names,  4=»80V^. 

COMPROMISE  AND  SETTLEMENT. 

See  Ambassadors  and  Consuls,  ^=s»5% ;  Inter- 
est, ^=»46;  Internal  Revenue,  ^=s>7;  Subro- 
gation, ^=»31;  Sunday,  ^=»15. 

^=5>I9(2)  (U.S.C.C.A.Mich.}  Equity  would  not 
Bet  aside  satisfaction  of  judgment  in  favor  of 
contractors  against  a  traction  company,  ef- 
fected between  the  company  and  a  lender  to 
and  holder  of  assignment  from  the  firm  of 
contractors,  as  well  as  others  interested,  where 
under  the  facts  such  action  would  not  accord 
with  equity  and  good  conscience.— Escanaba 
Traction  Co.  v.  Bums,  48. 

In  suit  to  set  aside  settlement  by  a  traction 
company  of  judgment  against  it  in  favor  of  a 
firm  of  contractors  who  had  assigned  to  lend- 
ers to  them,  reinstatement  of  writ  of  error  from 
the  Circuit  Court  of  Appeals  for  review  of  the 
judgment  held  not  a  condition  precedent  to  re- 
lief to  plaintififs,  the  lenders  to  and  holders  of 
assignment  from  the  contractors,  who  had  noth- 
ing to  do  with  the  dismissal  of  the  writ  of  er- 
ror or  the  discharge  of  the  judgment.— Id. 

CONSCRIPTION. 

See  Army  and  Navy,  ^s»20;  Habeas  Corpus, 
e=»16 ;  War,  ^=s>4, 

CONSPIRACY. 

See  Action,  ^s»50;  Criminal  Law.  ^=:»412, 
520,  619,  681,  780,  815,  825,  1056, 1059.  1171 ; 
Indictment  and  Information  ^=»119,  171; 
Searches  and  Seizures,  ^=»7;  Witnesses,  ^=» 
52,  208. 


I.  otvui  IiIabiutt. 

(A)  Acts  Const  It  atlnir  Con«iplr«4sr  aMd  Li* 
ability  Therefor. 

<^»I3  (U.S.C.CJLArk.)  If  unlawful  acts  were 
in  pursuance  of  a  conspiracy,  and  were  commit- 
tfid  before  the  conspiracy  had  been  abandoned, 
or  its  object  accomplished,  all  persons  who  were 
members  of  the  conspiracy,  or  made  themselves 
parties  thereto  at  any  time  before  it  had  been 
abandoned,  or  its  object  complete,  are  responsi- 
ble.—United  Mine  Workers  of  America  v.  Coro- 
nado  Coal  Co.,  549. 

(B)   AotlOM*. 

«=>I9  (U.S.C.C.A.Ark.)  In  an  action  by  re- 
ceivers of  coal-mining  companies  against  a 
miners*  organization,  its  subsidiaries,  and  mem- 
bers to  recover  damages  for  destruction  of  prop- 
erty, alleged  to  have  been  pursuant  to  a  con- 
spiracy, records  of  the  oi^anization,  containing 
reports  of  conferences  with  operators  employing 
only  union  miners,  in  which  the  organization 
pledged  itself  to  do  all  in  its  power  to  protect 
such  operators  from  competition  by  nonunion 
mines  held  relevant— United  Mine  Workers  of 
America  v.  Ooronado  Coal  Co.,  549. 

In  an  action  for  conspiracy,  the  law  permits 
great  latitude  in  the  introduction  of  evidence 
tending  to  establish  the  conspiracy,  and  connect- 
ing those  advising,  encouragmg,  aiding,  abetting, 
and  rati^ing  the  overt  acts  committed  for  the 
purpose  of  carrying  into  effect  the  objects  of  the 
conspiracy. — Id. 

In  a  civil  action  for  conspiracy  to  destroy 
property,  indictments  of  some  of  defendants  for 
destruction  of  the  property  and  pleas  of  guilty 
are  admissible  against  them  as  admissions,  and 
against  their  codefendants  shown  to  have  ap- 
proved and  ratified  their  unlawful  acts.— Id. 

Correspondence  between  an  arms  company 
and  officers  of  a  labor  organization,  showine[  a 
purchase  by  the  latter  of  arms  and  ammunition 
and  their  shipment  to  local  unions,  by  whose 
striking  members  they  were  used  in  a  battle 
resulting  in  the  destruction  of  plaintiff's  mines, 
was  admissible  against  the  organization,  in  an 
action  against  it  and  its  menibers  for  conspir- 
acy.—Id. 

In  an  action  for  conspiracy  to  destroy  plain- 
tiff's mines,  as  a  result  of  which  and  the  un- 
lawful acts  of  defendants  pursuant  thereto  their 
leases  were  forfeited,  evidence  of  the  value  of 
such  leases  was  admissible  on  the  question  of 
damage.— Id. 

©=»2I-  (U.S.C.C.A.Ark.)  Evidence  held  suffi- 
cient to  warrant  submission  to  the  jury  of  the 
question  of  conspiracy  between  the  organization. 
United  Mine  Workers  of  America,  and  its  sub- 
sidiary district  and  local  unions  and  their  mem- 
bers, to  destroy  plaintiff's  mine  property,  and  to 
support  a  verdict  finding  such  conspiracy,  and 
that  the  destruction  of  the  property  was  the 
result  thereof.— United  Mine  Workers  of  Ameri- 
ca V.  Coronado  Co«d  Co.,  549. 

II.   CRmiNAL   BESPONSIBILITT. 
(A)  OffeMBea. 

e=s>28  (U.S.C.C.A.I11.)  Insolvent  debtors  can 
be  guilty  of  conspiracy  to  hide  their  property,  so 
that  their  creditors  cannot  reach  it  tba*ough 
bankruptcy  proceedings,  which  the  debtors  are 
expecting  to  be  instituted ;  it  not  being  neces- 
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sary  that  at  the  time  of  the  conspiracy  the 
proceedinzs  should  be  pendine  and  a  trustee  ap- 
pointed.—Meyer  V.  U.  S.,  280. 
<S=>37  (U.S.C.C.A.Ohio)  An  indictment  for  con- 
spiracy to  defraud  the  United  States  and  one 
for  the  offense  which  was  the  object  of  the  al- 
leged conspiracy  are  for  different  offenses.^* 
KeUy  V.  U.  S..  408. 

(B>  Proaeevtlon  and   PontaliineBt. 

<8=»43(6)  (U.S.C.C.A.I11.)  In  indictment  for  con- 
spiracy to  hide  property  in  view  of  expected 
bankruptcy  proceedings  against  defendants, 
averments  that  in  furtherance  of  the  conspiracy 
defendants  turned  over  the  check  of  H.,  belong- 
ing to  them,  to  A.,  held  not  to  allow  inference 
that  they  lawfully  turned  it  over.— Meyer  v. 
U    S    280. 

<^4:^  (U.S.C.C.A.N.T.)  Indirect  evidence  re- 
garding defendant's  participation  in  a  conspira- 
cy to  defraud  United  States,  bjr  substituting  in- 
ferior materials  in  army  service  hats,  held  to 
sustain  a  conviction.— Gilson  v.  U.  S.,  528. 

CONSTITUTIONAL  UW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

m.  DISTRIBUTIOK  OF  OOVEBN- 

MEKTAL   POWEBS   AND 

FUNOTIONS. 

(A)    lieslBlative    Powers    and    I>«1eiratloa 
Thereof. 

«=>62  (U.S.O.C.A.IU.)  Act  Sept.  26,  1914,  i  5 
(Comp.  St.  I  8836e),  giving  the  Federal  Trade 
Commission  power  to  stop  unfair  methods  of 
competition  in  commerce  and  declaring  the  same 
unlawful,  is  not  an  unlawful  delegation  of  leg- 
islative and  judicial  power;  Congress  having  by 
the  act  declared  the  public  policy  applicable  to 
the  situation.— Sears.  Roebuck  &  Co.  v.  Federal 
Trade  Commission,  323. 

(B)  Judicial  Powers  and  Fanetlons. 

«=»68(1)  (U.S.C.C.A.N.Y.)  Who  is  the  sover- 
eign dc  jure  or  de  facto  of  a  country  is  a 
question  for  the  political  department  of  the 
government,  and  the  decision  by  that  department 
in  this  country  is  conclusive  upon  the  courts.— 
Agency  of  Canadian  Car  &  Foundry  Co.  ▼• 
American  Can  Co.,  379. 

(C)   ESxeciitlTe   Powers    and   Fanotlons. 

«&=»80(2)  (U.S.C.C.A.Ul.)  Act  Sept.  26,  1914, 
f  5  (Comp.  St.  8836e),  giving  the  Federal  Trade 
Commission  power  to  stop  unfair  methods  of 
competition  in  commerce,  and  declaring  the  same 
unlawful,  is  not  an  unlawful  delegation  of  leg- 
islative and  judicial  power,  Congress  having 
by  the  act  declared  the  public  policy  applicable 
to  the  situation.— Sears,  Roebuck  &  Co.  v.  Fed- 
eral Trade  Commission,  323. 

V.   PEBSONAL,    CIVIL,    AND    POLITI- 
CAI.   RIGHTS. 

<@=»90  (U.S.C.C.A.S.C.)  The  Espionage  Act 
June  15,  1917.  §  3  (Comp.  St  1918.  S  10212c), 
is  not  unconstitutional  in  making  criminal  in 
time  of  war  statements  or  utterances  which  in 
time  of  peace  might  be  within  the  constitutional 
rights  of  a  citizen.— Hickson  v.  U.  S.,  587. 


Act 


XI.  DUE  PBO0E88  OF  I.A1I7. 

<^»275(2)  (U.S.C.C.A.N.Y.)  Seamen's 
March  4,  1915,  §  4  (Comp.  St.  S  8322).  requir- 
ing payment  to  seamen  on  demand  of  half  wages 
earned  at  every  port  where  the  vessel  shall  load 
or  deliver  cargo,  as  applied  to  foreign  sea- 
men on  foreign  vessels  entering  American  ports, 
although  subversive  of  their  contractSy  Is  con- 
stitutional.— The  Westmeath,  462^ 

CONTEMPT. 

See  CMminal  Law,  «=3607. 

CONTINUANCE. 

See  Criminal  Law,  ^s»1151;  Pleading,  «=a367. 

CONTRACTS. 

See  Appeal  and  Ei,  -*»  s;p=?7Sl;  Assisiiinents; 
Bnokruptry.  ^=17:^;  Commerce,  ^sW:  Oim- 
ftrofiiisft  nnd  Settlement;  C^orporattons,  C=> 
(573;  Courts,  ^^m,  3m;  ETldence,  ^=»3l^; 
»iimf«,  Statin*^  of;  I  nj  miction,  C^^Sti  :  In- 
to ro'at,  ©=3ri7 ;  iDtPii-nftI  KevetiutN  ^=9 ;  Lim- 
iUtimi  o(  Actions,  ^^2S;  Lo£S  and  Ijp^^mg* 
^=jH;  Motley  Rpcinvedi  ^=1;  Municipal 
Cor  [xt  put  ions     ^=374;     Navigable     Wat^^rs, 

rrincipnJ  liiid  Agent,  €^^177 :  fteoeiv^rs,  ^=» 
74:  Ii*?*?eivkiR  Stolcu  Uoods,  ^^^S ;  ReleoA?; 
Sal**!?:    Hhipiiing,   ^=49,   108^   126;    Sunday', 

C^ll  ;   Tovvufitj,   ^^11, 

I.   REQUISITES   AHD   VAUmiTT. 

(P)    Leoralitr  of  Object  and  •<    CoasM* 
erattoB* 

<$=s>IOI(l)  (U.S.G.G.A.MO.)  The  validity  of  a 
transaction  whereby  a  trust  company  became 
the  holder  of  a  railroad's  bonds  as  security  for 
the  railroad's  note,  and  the  status  of  the  trust 
company  as  such  holder,  are  to  be  determined 
by  the  law  of  the  state  of  Missouri;  the  trans- 
action bavins  been  a  Missouri  transaction.- 
Mississippi  valley  Trust  Co.  v.  Railway  Steel 
Spring  Co.,  362. 

n.  OONSTRUCTIOK  AND  OPERA- 
TION. 

(A)   General  Rales   of  Coastraetioa. 

^=s>l63  (XJ.S.CO.A.FIa.)  When  a  contract  is  hi 
part  printed,  and  in  part  written  or  typewrit- 
ten, the  printed  part  is  to  be  given  the  effect 
called  for  by  its  language,  except  in  so  far  as 
inconsistent  or  incompatible  with  the  written  or 
typewritten  part.— The  Addison  E.  Bullard.  248. 
<©=>I76(1)  (U.S.C,C.A.Ohio)  The  construction 
of  an  unambiguous  contract  is  for  the  court, 
notwithstanding  the  construction  involves  con-  ^, 
sideration  of  attendant  conditions  and  circum- 
stances not  in  dispute.— Empire  ¥ut\  Co.  v. 
Lyons,  40. 

IV.   RESCISSION    AHD    ARANDON- 
HENT. 

<e=»26l(5)  (U.S.C.CA.Ohio)  If  time  was  of  the 
essence  of  plaintiff's  subcontract  to  install  the 
metal  doors  in  a  building,  etc.,  so  far  as  con- 
cerns plaintiff's  right,  as  distinguished  from  its 
obligation,  to  complete  its  work  by  a  certain 
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date,  and  defendants,  the  general  contractors, 
did  not  have  the  building  ready  for  installation 
of  the  doors  at  the  time  fixed  for  completion 
of  the  subcontract,  plaintiff  had  the  right  to 
cancel  such  contract  at  the  expiration  of  that 
date.— GUI  v.  Hale  &  Kilbum  Co.,  56. 


V.   PERFORMANCE  OR  BREACH. 

«8=>323(3)  (U.S.O.CA.Ohio)  Where  the  gener- 
al contractors  were  required  to  complete  with- 
in a  specified  time,  and  they  let  a  subcontract 
for  the  metal  doors,  etc.,  to  be  completed  Oc- 
tober 1,  time  was  not  of  the  essence  of  the 
contract,  so  far  as  concerned  the  subcontrac- 
tor's right,  as  distinct  from  its  obligation,  and 
so  the  fact  that  the  general  contractor  was  on- 
avoidably  delayed,  and  did  not  have  the  build- 
ing far  enough  advanced  for  the  doors  to  be 
installed  at  the  tame  fixed  for  completion  of 
that  work,  did  not,  as  a  matter  of  law,  war- 
rant the  subcontractor  in  canceling'  its  con- 
tract—Gill V.  Hale  &  Kilbum  Co.,  56. 

Whether  the  delay  of  the  general  contractor 
in  completing  the  building  to  such  a  point  as 
would  allow  subcontractor  to  install  metal 
doors,  etc.,  before  expiration  of  the  time  for 
completion  of  the  subcontract,  was  so  unrea- 
sonable as  to  warrant  the  subcontractor  in 
canceling  its  contract,  held,  under  the  evi- 
dence, for  the  jury.— Id. 

In  subcontractor's  action  against  contractor 
for  damages  for  failing  to  permit  plaintiff  to 
perform  prior  to  time  when  plaintifrs  contract 
was  to  be  completed,  whether  plaintiff  had 
waived,  or  by  its  conduct  was  estopped  to 
urge,  defendant's  failure  to  permit  plaintiff  to 
perform,  held  for  the  jury. — Id. 

COPYRIGHTS. 

n.  TITIJES,    OONVETANCES,    OOK- 
TRACTS,  AHD   REOmLATIONS. 

€=>50  aJ.S.O.C.A.N.Y.)  A  contract  by  whi<A 
the  author  of  a  plav  granted  to  another  "the 
sole  and  exclusive  license  and  liberty  to  pro- 
duce, perform  and  represent'*  the  play  in  the 
Fnited  States  and  Canada,  and  in  which  the 
grantee  agreed  to  continue  the  play  "for  at 
least  75  performances"  during  the  ensuing  sea- 
son and  "for  each  theatrical  season  thereafter 
for  a  period  of  five  years,"  and  that,  if  during 
any  one  year  the  play  had  not  been  produced 
for  75  performances,  his  rights  should  cease 
and  determine  and  revert  to  the  grantor,  held 
not  to  terminate  at  the  end  of  five  years,  but 
to  continue  in  force  so  long  as  its  obligations 
were  performed  by  grantee.— Manners  v.  Mo- 
rosoo,  407. 

An  agreement  for  production  rights  in  a  jplay 
binding  the  parties,  heirs,  executors,  assipis, 
administrators,  and  successors,  is  an  assign- 
ment and  not  a  mere  license. — Id. 

A  contract  granting  "the  sole  and  exclusive 
license  and  liberty  to  produce,  perform  and 
represent"  a  play,  held  to  carry  the  motion  pic- 
ture rights.— Id. 

CORPORATIONS. 

See  Action,  <©=5>22,  50;  Attorney  and  Client, 
«=>141;  Bankruptcy,  «=>315,  317;  Banks 
and  Banking ;  Carriers ;  Commerce,  ^=:>69 ; 
Courts,  <S=>95,  274,  317,  366;  Evidence,  «=> 


368:  Frauds,  Statnte  of,  ^s»120;  Injunction, 
^=»il4;  Internal  Revenue,  ^=»7;  Judgment, 
^=s>678 ;  Landlord  and  Tenant,  «=»22 ;  Mort- 
gages, ^=s>151;  Municipal  Corporations;  Pay- 
ment, «=»89;  Pleading,  ^=s>258;  Railroads; 
Receivers,  ^s»157:  Trade-Marks  and  Trade- 
Names,  (8=s>43;  Trial,  «=s>141. 

VI.   OFFICERS   AHD  AGENTS. 

(O  RlfflitB,  Dotiea,  and  litabllltlea  ttm  to 
Corporation  and  Its  Mombers. 

«=>320(13)  (U.S.C.C.A.N.M.)  In  a  suit  by  mi- 
nority stockholders  against  the  corporation  of- 
ficers and  others  for  an  accounting  for  corporate 
funds  that  came  into  the  hands  of  individual 
defendants  and  for  cancellation  of  corporate  ob- 
ligation and  mortgages  on  the  ^ound  that  they 
were  taken  fraudulently  and  without  considera- 
tion, an  order  temporarily  enjoining  foredosure 
or  disposition  of  the  mortgages  is  proper.-^ 
Monte  Rico  Min.  &  Mill.  Co.  v.  Fleming,  192. 

Where  there  was  no  contention  that  a  corpo- 
ration was  not  legally  organized,  or  that  it  was 
insolvent,  held  that,  in  a  suit  by  minority  share- 
holders for  cancellation  of  corporate  obligations 
and  mortgages  on  the  ground  that  they  were 
taken  fraudulently  and  without  consideration, 
the  complete  stoppage  of  cor^rate  affairs  is 
unnecessary,  and  a  decree  enjoining  foreclosure 
or  disposition  of  the  mortgages  should  not  en- 
join the  corporation  from  employing  any  per- 
son on  a  salary  other  than  a  watchman,  thus 
stopping  all  corporate  affairs.— Id. 

The  right  of  a  stockholder  to  sell  his  stock  is 
one  of  the  commonest  incidents,  and  such  dis- 
position should  not  be  enjoined  in  a  suit  by 
minority  shareholders  against  the  promoter  and 
organizer  of  the  corporation  whom  it  claimed 
misrepresented  the  number  of  shares  he  receiv- 
ed, etc.,  where  it  did  not  appear  that  the  pro- 
moter was  not  the  owner  of  the  shares  with 
all  lawful  rights  implied  by  such  ownership. 
— Id. 

In  a  suit  by  minority  stockholders  who  were 
denied  access  to  the  corporate  books,  an  order 
providing  that  they  should  be  allowed  access  to 
the  books  is  snflScient  in  the  first  instance,  and 
the  books  of  the  corporation  should  not  be  or- 
dered by  mandatory  injunction  to  be  deposited 
in  court  for  inspection  of  the  parties.-— Id. 

(D)  Iflabillty  for   Corporate  Debts  and 
Acta. 

«=>369  (U.S.C.CA.Ohio)  It  is  a  rule  of  the 
criminal  law,  as  well  as  the  dvil,  that  corporate 
agencies  cannot  shield  themselves  behind  the 
corporation,  where  they  are  the  actual  and  ef- 
ficient actors  in  committing  a  fraud  or  an 
offense,  and  an  indictment  is  good  which  charges 
defendants  with  committing  an  offense  "while 
engaged  as  officers,  agents,  and  employes*'  of  a 
corporation.— Kelly  v.  U.   S.,  408. 

VH.  CORPORATE    POWERS    AND 
LIARIUTIES. 

(B)  Representation  of  Corporation  by  Of- 
flcera  and  Asrenta. 

«=»398(1)  (U.S.C.CwA..N.Y.)  The  president  or 
other  general  officer  of  a  corporation  has  prima 
facie  power  to  do  any  act  which  the  directors 
could  authorize  or  ratify. — Hotel  Woodward  Co. 
V.  Ford  Motor  Co.,  338. 


Digitized  by  V^OOQIC 


CorporatioBS 


109  C.  C.  ▲.  BBP0BT8 


684 


^=s>423  (U.S.C.C.A.Ark.)  Corporations  or  asso- 
ciations are  liable  for  the  torts  of  their  mem- 
bers or  employes,  if  encouraged  in  the  commis- 
sion of  them,  or  if  ratified  thereafter.— United 
Mine  Workers  of  America  v.  Goronado  Coal 
Co.  549. 

<S==>433(i)  (U.S.C.C.A.Ohio)  Where  an  officer  of 
defendant,  known  as  comptroller,  whose  duty 
had  to  do  with  its  auditing  and  treasury  de- 
partments, and  who  at  times  acted  as  treasurer 
and  at  others  as  vice  president,  made  a  special 
promise  to  pay  plaintiffs,  who  were  furnishing 
lumber  to  a  contractor  doing  work  for  the  de- 
fendant, such  officer  cannot  be  held,  as  a  mat- 
ter of  law,  without  authority.— Cincinnati  Trac- 
tion Co.  V.  Cole,  237. 

Xn.  FOREIGN  CORPORATIONS. 

<S=»642(4%)  (U.S.C.C.A.Ohio)  The  fact  that 
the  general  manager  of  a  West  Virginia  cor- 
poration, who  resided  in  Ohio  and  maintain- 
ed an  office  there  as  managing  agent  of  an- 
other corporation,  maintained  a  file  for  the 
West  Virginia  company,  so  as  to  carry  on 
from  his  Ohio  office  correspondence  necessary 
between  himself  and  the  West  Virginia  cor- 
poration, does  not  show  that  such  corpora- 
tion was  doing  business  in  Ohio.— Empire  Fuel 
Co.  V.  Lyons.  40. 

<S»642(6)  (U.S.C.CJL.Ohio)  A  sporadic  or  oc- 
casional sale  in  Ohio  of  coal,  made  by  a  West 
Virginia  company,  whose  mines  were  in  the 
latter  state,  does  not  constitute  doing  business 
in  Ohio.— Empire  Fuel  Co.  v.  Lyons,  40. 

Doing  business  within  the  state  does  not 
necessarily  require  that  it  be  done  persistently 
and  continuously,  in  order  to  justify  service  of 
process  on  an  agent  of  a  foreign  corporation 
which  does  business  within  the  state. — Id. 
€=>66l(2)  (U.S.C.C.A.Mich.)  Plaintiff,  a  for- 
eign corporation,  held  to  have  a  substantial 
local  and  domestic  business  entirely  sei)arate 
from,  and  not  merely  incidental  to,  its  inter- 
state business,  so  that  it  could  not,  where  it 
had  not  complied  with  Pub.  Acts  Mich.  1907, 
No.  310,  maintain  suit  for  unpaid  commissions, 
as  well  as  anticipatory  damages  on  account 
of  cancellation  of  contract  for  sale  on  com- 
mission *'for  the  entire  United  States"  of  au- 
tomobile wheels  manufactured  by  defendant,  a 
Michigan  corporation,  in  view  of  Comp.  Laws 
Mich.  1897,  S  10467.— Hayes  Wheel  Co.  v. 
American  Distributing  Co.,  31. 
<3=>673  (U.S.C.CA.Ohio)  Where  a  West  Vir- 
ginia mining  company,  the  capacity  of  whose 
mines  was  about  600  tons  per  day,  contracted 
for  the  transportation  of  a  large  part  of  its 
produce  by  boat  into  Ohio,  and  thence  by  rail 
to  a  city  therein,  such  contract  was  important 
on  the  question  of  whether  the  West  Virginia 
company  was  doing  business  in  Ohio.— Empire 
Fuel  Co.  V.  Lyons,  40. 

COSTS. 

See  Bankruptcy,  ^=»317. 

I.  NATURE.  GROUNP8,  AND  EXTENT 
OF  RIGHT   IN   GENERAL. 

<S=»I3  (U.S.C.C.A.Mich.)  Costs  in  eguity  cases 
are  within  the  sound  discretion  of  the  court. — 
Nelson  v.  Lloyd  Mfg.  Co.,  26. 


COUNTIES. 

See  Constitutional  Law,  ^s»68;  Taxation,  ^=» 

COURT  RULES  CITED. 

'Equity  Rule.  22,  28.  30.-«a 
Equity  Rule  73.-36^. 

COURTS. 

See  Admiralty,  ^es>39,  72;  Appeal  and  Error, 
«=s>859,  1194;  Constitutional  Law,  «=>6S; 
Criminal  Law,  <&=»1048,  1130,  1188,  1218; 
Equity,  ^s»38,  345;  International  Law,  ^=» 
10:  Judgment,  ^s>472;  Perjury,  ^s>0;  Re- 
moval of  Causes;  Trial,  ^=:>193;  Witnesses, 
^s»48. 

n.   ESTABLISHMENT,     ORGANIZA- 
TION, AND  PROCEDURE  IN 
OENERAIi. 

(D)  Ralea    of    Declalon.    Ad|«dlemtioma, 
Opinion*,  and  Records. 

«=»95(2)  (U.S.C.C.A.Mich.)  The  Supreme  Court 
of  Michigan  having  construed  Pub.  Acts  Mich. 
1907,  No.  310,  as  making  unenforceable  a 
contract  made  by  a  foreign  corporation  before 
compliance  with  the  act,  notwithstanding  com- 
pliance had  while  contract  is  still  in  force,  the 
declaration  of  invalidity  must  be  recognized 
by  courts,  state  or  federal,  wherever  suit  may 
be  brought  for  enforcement  of  contract — 
Hayes  Wheel  Co.  v.  American  Distributing 
Co.,  31. 

«=s>l07  aj.S.C.C.A.Okl.)  A  decision  of  the  Su- 
preme Court  of  Oklahoma,  construing  state 
statutes  and  holding  that  the  right  of  way  of 
a  street  railroad  company  is  assessable  for  pav- 
ing benefits,  where  it  is  held  in  fee,  held  to  also 
apply  to  right  of  way  held  by  grant  without  re- 
verter.—Oklahoma  City  V.  Orthwein,  258. 

VH.  UNITED  STATES  COURTS. 
(A)   Jarladiction   and  Poirera   In   G«nerml. 

<8=s>274  (U.S.C.CA.Ohio)  Service  in  the  feder- 
al district  of  Ohio  on  a  West  Virginia  corpo- 
ration will  give  the  District  Court  for  Ohio 
jurisdiction,  if  such  corporation  was  doing 
business  in  Ohio  in  such  a  manner  and  to  such 
extent  as  to  warrant  an  inference  that 
through  its  agents  it  was  present  there.— 
Empire  BMel  Co.  v.  Lyons,  40. 

In  an  action  against  a  West  Virginia  cor- 
poration, begun  by  service  of  process  out  of 
the  federal  District  Court  for  Ohio  upon  its 
agent  found  within  that  state,  held,  that  the 
West  Virginia  corporation  was  doing  business 
within  the  state  of  Ohio,  so  as  to  be  subject 
to  the  jurisdiction  of  the  federal  court.— Id. 

(C)    Jnriadlctlon    Dependent    on    Cltlaen^ 

■liip,   Residence,   or   Cbnmetor 

of  Parties. 

©=>3n  (U.S.C.C.A.Ky.)  District  Court  sitting 
in  Kentucky  held  vested  with  jurisdiction  over 
plaintiff,  a  trustee,  and  a  dtisen  and  resident 
of  Ohio,  suing  to  cancel  notes  given  for  the 
purchase  price  of  coal-mining  property,  on 
the  cross-suit  of  defendants,  the  holders  of 
such  notes,   residing  in  and  citizens   of  Vir- 
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ginia,  to  recover  thereon  against  plaintiff 
trustee.— Howard  v.  Leete,  68. 
«=s>3l7  (U.S.G.G.A.Ohio)  In  determining  juris- 
diction of  a  federal  court,  parties  must  be 
aligned  as  plaintiffs  or  defendants,  respectively, 
according  to  their  mutual  interests. — ^Iron  Mold- 
ers'  Union,  Local  No.  68,  v.  Niles-Bement-Pond 
Co.,  424. 

In  a  suit  b^r  a  corporation  against  a  subside 
iary  corporation,  of  which  complainant  has 
complete  control  through  stock  ownership  and 
common  officers,  and  numerous  ex-employ6s  of 
defendant  companv  and  local  labor  unions,  to 
enjoin  acts  of  the  latter  named  defendants  |;row- 
ing  out  of  a  strike,  and  in  which  no  relief  is 
asked  against  the  corporation  defendant,  such 
defendant  must  be  aligned  with  complainant, 
and,  if  it  is  an  indispensable  party,  the  fact 
that  it  is  a  citizen  of  the  same  state  as  its 
codefendents  will  defeat  the  jurisdiction  of  a 
federal  court.— Id. 

(B)  Prooednre,  and  Adoption  of  Pmctloe 
of  State  Courts. 

«=>332  (U.S.C.C.A.Ky.)  The  Supreme  Court 
of  the  United  States  has  power  to  confer  by 
general  equity  rule  No.  30  (118  C.  C.  A.  v, 
201  Fed.  v)  1^  right  to  relief  on  counterclaim 
which  the  trial  court  has  undoubted  power  to 
give  on  actual  hearing,  and  which  it  is  its  set- 
tled practice  to  give  without  its  being  af- 
firmatively asked  for.— Howard  v.  Leete,  68. 
«=>343  (U.S.C.C.A.Ark.)  Where  a  state  stat- 
ute, as  construed  by  its  highest  court,  permits 
the  joinder  of  plaintiffs  or  causes  of  action  in 
an  action  at  law,  in  the  absence  of  federal  leg- 
islation, such  joinder  may  be  made  in  a  federal 
court  in  the  state,  under  Conformity  Act  (Rev. 
St  i  914  [Comp.  St.  §  1537]).-United  Mine 
Workers  of  America  v.  Coronado  Coal  Co.,  549. 
€=>347  (U.S.C.CA.Ky.)  In  view  of  the  poHcy 
disclosed  by  general  equity  rules  Nos.  22,  23 
(115  C.  C.  A.  xxiv,  198  Fed.  «xiv),  under  No. 
30  (118  C.  C.  A.  V,  201  Fed.  v>,  as  to  counter- 
claims, the  District  Court  had  jurisdiction  to 
entertain  defendant  holders'  counterclaim  on 
the  notes  sought  to  be  canceled  in  suit  by 
plaintiff  trustee,  the  purchaser  of  mining  prop- 
erty, to  rescind  the  purchase  and  cancel  the 
purchase-money  notes.— Howard  v.  Leete,  68. 

(F)  State  Laws  as  Rules  of  Decision. 

«=>366(5)  (U.S.C.C.A.N.Y.)  In  construction  of 
local  statutes,  the  federal  courts  must  follow 
authoritative  state  decisions  if  found  of  suffi- 
cient clearness  in  the  judgments  of  the  courts  of 
last  resort— Hotel  Woodward  C^.  v.  Ford  Motor 
Co.,  338. 

®=»366(7)  (U.  S.  C.  C.  A.  Mich.)  The  Supreme 
Court  of  Michigan  having  construed  Pub.  Acts 
Mich.  1907,  No.  310,  as  making  unenforceable 
a  contract  made  bj  a  foreign  corporation  be- 
fore compliance  with  the  act,  notwithstanding 
compliance  had  while  contract  is  still  in  force, 
the  declaration  of  invalidity  must  be  recogniz- 
ed by  courts,  state  or  federal,  wherever  suit 
may  be  brought  for  enforcement  of  contract. 
—Hayes  Wheel  Co.  v.  American  Distributing 
Co.,  31. 

€=»372(4)  (U.S.O.OJLS.C.)  In  cases  involving 
construction  of  contracts  affecting  interests  in 
real  estate,  even  where,  when  the  rights  of  the 
parties  accrued,  there  was  no  settled  law  of 


decision  in  the  state  establishing  a  rule  of 
property  binding  on  federal  courts,  such  courts 
should,  unless  strongly  convinced  of  their  er- 
ror, follow  the  state  decisions.— *Norfo]i:  Bank 
for  Savings  &  Trusts  v.  Whipple,  647. 

(H)  Circuit  Ck>arts   of   Appeals. 

<e=»405(12)  (U.S.C.C.A.Wis.)  The  federal  pro- 
cedure IS  wholly  statutory,  and,  when  the  stat- 
ute limited  appeals  to  final  decrees,  the  mean- 
ing of  "final*^  becomes  a  matter  of  statutory 
construction,  and  it  is  within  the  province  of 
the  court  to  declare  that  a  "final  order"  is  one 
that  ends  the  litigation  in  the  trial  court,  and 
that  the  legislative  intent  was  against  piece- 
meal appeals.— National  Brake  &  Electric  Co. 
V.  Christensen,  600. 

CRIMINAL  LAW. 

See  Aliens,  ^=954;  Army  and  Navy,  ^=5>40; 
Bail,  ^=s>75~79;  Banks  and  Banking,  ^=5> 
257 ;  Conspiracy,  ^=»19,  28-47 ;  CJonstitution- 
al  Law,  ^=5>90;  Corporations,  ^=5>369;  In- 
dictment and  Information;  Intoxicating  Liq- 
uors; Larceny;  Perjury;  Poisons,  ^=»4,  9: 
Post  Office,  <&=»32;  Receiving  Stolen  Goods; 
Searches  and  Seizuivs,  ^=s>7;  War,  ^=»4; 
Witnesses. 

JU.  PARTIES  TO  OFFENSES. 

©=>59{5)  (U.S.C.C.A.Ohio)  Under  Criminal 
Code,  I  332  (Comp.  St.  §  10506),  making  aiders 
and  abettors  principals,  one  formerly  known  as 
an  accessory  may  be  charged  as  a  principal.— 
Kelly  V.  U.  S.,  408. 

VU.  FORMER  JEOPARDT. 

<8=>I95(1)  (U.S.C.CA.Ohio)  A  plea  of  autrefois 
acquit  is  unavailing,  unless  the  offense  presently 
charged  is  precisely  the  same  in  law  and  fact 
as  the  former  one  relied  on  under  the  plea. 
Kelly  V.  U.  S.,  408.  ^ 

X.  EVIDENCE. 

(B)  Facts  In  Issue  and  Relevant  to  Issues, 

and  Res  Gestae. 

<8=»338(lj)  (U.S.aO.A.S.a)  In  a  prosecution 
for  violating  Espionage  Act  June  15,  1917,  testi- 
mony by  a  witness  that  he  had  been  asJsed  by 
the  commissioner  at  the  preliminary  examina- 
tion, if  what  he  knew  was  not  practically  the 
same  as  that  testified  to  bv  another  mtness. 
and  that  he  responded  in  the  affirmative,  and 
that  such  evidence  was  trae,  was  inadmissible, 
being  irrelevant  and  collateral.— Caughman  v. 
U.  S.,  450. 

<S»365(3)  (U.S.C.CA.Ohio)  Where,  in  a  trial 
for  perjury,  it  became  an  issue  of  fact  whether 
defendant  assaulted  and  struck  another  during 
a  strike,  testimony  that  immediately  after  strik- 
ing such  person  defendant  followed  up  and 
struck  his  companion,  who  was  associated  with 
him  in  work,  held  admissible  as  part  of  the  res 
gestffi.— West  V.  U.  S.,  429. 
<S=>368(1)  (lj.S.C.C.A.N.Y.>  Where  two  or  more 
persons  were  associated  for  the  same  illegal 
purpose,  any  declaration  or  act  of  one  of  the 
persons  in  reference  to  the  common  object  is 
admissible,  when  they  are  in  furtherance  of  the 
common  object  or  constitute  a  part  of  the  res- 
gest«.— Fitter  ▼.  U.  S.,  607. 
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(C)   Otl&er  Offemses   and   CbarActer  of  Ao- 
cnsed. 

«=5>37l(l)  (U.S.C.C.A.Mo.)  In  a  prosecution 
for  violation  of  Harrison  Anti-Narcotic  Act,  f  2 
(Comp.  St.  I  6287hK  evidence  that  defendant,  a 
physician,  dispensed  the  drug  to  addicts  and  to 
persons  other  than  those  specified  in  the  indict- 
ment, is  admissible  to  show  his  intent— Thomp- 
son V.  U.  S.,  264. 

(B)   Best   and  Secondary   and  Denionstra* 
five  ESvldence. 

<3=»400<3)  (U.S.C.C.A.N.Y.)  Documente  used  aa 
evidence  in  a  naval  court-martial,  and  re- 
quired by  statute  to  be  transmitted  to  the  Navy 
Department  and  there  kept  on  file  for  two  years, 
are  '^official  documents*'  while  so  kept,  and 
under  Comp.  St.  §  1494,  authenticated  copies  of 
such  documents  are  admissible  in  evidence 
equally  with  the  originals,  and  unauthenticated 
copies  are  inadmissible  as  secondary  evidence. 
— Oohn  V.  U.  S.,  371. 

<P)    Adn&lsslons,   Declarations,  and   Hear- 
say. 

<8=»4I2(3)  (U.S.C.C.A.IU.)  SUtements  of  firm's 
business  condition,  made  by  partners  a  month 
before  bankruptcy  proceeding,  held,  on  prosecu- 
tion of  them  for  conspiracy  to  concetu  assets 
from  the  trustee,  in  connection  with  proof  of 
relatively  small  amount  of  property  found  by 
trustee,  to  be  material  circumstances  in  rela- 
tion to  the  concealing  of  firm's  assets,  and  ad- 
missible as  declarations  against  partners  making 
them.-Meyer  v.  U.  S.,  280. 

(G)  Acts  and  Declarations  of  Conspirators 
and  Codefendants. 

^=>423(1)  (U.S.C.CJLN.Y.)  Where  two  or  more 
persons  were  associated  for  the  same  illegal  pur- 
pose, any  declaration  or  act  of  one  of  the  per- 
sons in  reference  to  the  common  object  is  ad- 
missible, when  they  are  in  furtherance  of  the 
common  object  or  constitute  a  part  of  the  res 
gest®.— Fitter  v,  U.  S.,  507. 

(H)  Docnnientarr  Bvldence  and  Bxclnslon 
of   Parol   Bvldence  Tberebjr* 

$==>430  (U.S.C.CA.N.Y.)  Documents  used  as 
evidence  in  a  naval  court-martial  and  required 
by  statute  to  be  transmitted  to  the  Navy  De- 
partment and  there  kept  on  file  for  two  years 
are  official  ''documents'*  while  so  kept,  and 
under  Comp.  St.  {  1494^  authenticated  copies  of 
such  documents  are  admissible  in  evidence  equal- 
ly with  the  originals.— Cohn  v.  U.  S.,  371. 

(K)  Confessions. 

4S=>520(1)  (P.S.C.C.A.N.Y.)  In  a  prosecution  for 
conspiring  to  defraud  the  United  States,  con- 
fessions made  by  alleged  coconspirators  to  a 
naval  intelligence  officer,  who  stated  that  it  was 
the  best  thing  for  such  persons  to  tell  the  truth, 
cannot  be  excluded  as  involuntary  where  no  in- 
ducements were  held  out—Fitter  ▼.  U.  S.,  607. 

(M)  "Welmfkt  and  SnAclener* 

^=^552(3)  (U.S.C.C.A.N.J.)  To  justify  a  con- 
viction of  crime  on  circumstantial  evidence, 
the  latter  must  be  such  as  to  exclude  every  pea« 
sonable  hypothesis  bat  that  of  guilt— Ghasf  ▼. 
U.   S.,   631. 


TBZAL 
(▲)  PrellnilnarT  Proeeedlnc*. 

<8=»6I9  ifU.S.C.C.A.Ohio)  Rev.  St  f  1024 
(Comp.  St  {  1690),  investing  trial  judges  with 
discretionary  power  to  require  indictments 
charging  one  or  more  persons  with  differ ent 
though  connected,  acts  or  transactions  of  the 
same  class  of  crimes  or  offenses  to  be  consolidat- 
ed for  trial,  applies  to  separate  indictments  of 
the  same  persons;  one  charging  consoiracy  to 
commit  a  substantive  offense,  and  the  other 
charging  its  actual  commission.— Kelly  t.  U. 
S.,  ^8. 

(B)  Coarse  and  Condnet  of  Trial   la    Uen« 
eral. 

«=s>657  (U.  S.C.C.A.N.T.)  In  a  prosecntioo 
against  the  leaders  of  a  religious  society,  who- 
it  was  charged  had  violated  the  Espionage  Act 
where  the  government  called  members  of  the 
society  and  they  proved  unwilling  witnesses. 
hcldf  that  the  acts  of  the  trial  coort  in  commit- 
ting such  witnesses  for  contempt,  on  the  the- 
ory that  they  were  falsifying  when  they  refused 
to  answer  questions,  but  stated  that  they  did 
not  remember,  etc.,  was  under  the  drcumstanc- 
es  so  prejudicial  to  defendants  that  a  new 
trial  should  be  granted.— Butherford  t.  U.  S., 
575. 

(O  Reeeptlon  of  B-vMeaee. 

<8=s>68l(l)  (U.S.C.G.A.I11.)  Value  of  exceptioD 
to  receiving  in  evidence,  on  prosecution  for  con- 
spiracy to  conceal  assets  from  trustee  in  bank- 
ruptcy, telegrams  purporting  to  be  signed  by  de- 
fendants and  addressed  to  S.  at  D^  without 
proof  that  defendants  or  either  of  them  had  au- 
thorized their  transmission,  was  destroyed  when 
S.  thereafter  testified  that  he  received  and  an- 
swered the  messages,  and  that  in  response  to  his 
answer  one  of  defendants  came  to  D.  on  the 
matter  to  which  the  messages  related. — Meyer  t. 
U.  S.,  280. 

(ES)  Arvaa^ents  and  Condnet  of  Comaael. 

«=s>7l8  (U.S.O.C.A.N.Y.)  Language  that  might 
be  permitted  to  counsel  in  summing  up  a  civil 
action  cannot  with  propriety  be  used  by  a  public 
prosecutor,  who  is  a  quasi  judicial  officer,  and 
whose  duty  it  is  to  act  in  the  interest  of  jus- 
tice; so  where  a  prosecuting  attorney's  appeal 
for  a  conviction  is  upon  considerations  which 
have  no  legitimate  bearing  on  the  case,  and 
which  the  jury  have  no  right  to  consider,  a  con- 
viction should  be  reversed  unless  it  is  apparent 
that  no  Dossible  harm  has  resulted.— Fitter  v. 
U.  S.,  607. 

<S=>730(1)  (U.S.C.C.A.N.T.}  Where  it  was  doubt- 
ful whether  the  jury  heard  an  alleged  improper 
remark  by  the  prosecutor,  who  consented  that  it 
should  be  stricken  and  the  court  instructed  them 
if  they  heard  it  to  disregard  it  the  error  was 
harmless.— Fitter  ▼.  U.  S.,  507. 

(G)  NeoessltTt  Reavlsltea,  and  SaSeleaer 
of  instmetlons, 

^=9778(5)  (n.S.G.CwA.S.G.)  In  a  proMcotioa 
for  violatinjg  Espionage  Act  Jane  lo,  1917,  an 
instruction  at  the  close  of  an  extenddsd  cfaarge, 
that  a  man  "comes  in  clothed  with  the  presump- 
tion of  innocence,  and  that  prasnmptKMi  coa- 
tinues  until,  in  the  opinion  of  the  juxf,  tha  mm^ 
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dence  is  sufficient  to  show  that  he  is  guilty  be 
yood  a  reasonable  doubt,  and  from  that  time 
the  burden  is  on  him  to  establish  his  innocence/' 
was  misleading  and  prejudicial;  the  burden 
always  being  on  the  proeecution.---Gaughman  v. 
U.  S.,  450. 

«S=»780(4)  (U.S.C.C.A.N.Y.)  In  a  prosecution  for 
conspiring  to  defraud  the  United  States,  where 
the  jury  had  been  charged  that  the  testimony  of 
confederates  and  accomplices  should  not  be  ac- 
cepted unless  corroborated,  a  further  charge  that 
the  confessions  of  such  confederates  might  be 
considered  as  corroboration  was  improper,  al- 
lowing the  confessions  of  his  alleged  cocon- 
spirators which  were  not  in  furtherance  of  the 
conspiracy  to  be  used  against  defendant.— Fitter 
V.  V,  S..  507. 

<S=»8l4(a)  (U.S.C.C.A.I11.)  Requested  instruc- 
tion, though  stating  a  correct  principle,  is  prop- 
erly rejected,  where  there  is  no  evidence  to 
which  it  is  applicable,  as  giving  it  would  only 
becloud  the  issue.— Meyer  v.  U.  S.,  280. 
<S=»8I5(4)  (U.S.C.C.A.ni.)  Requested  instruc- 
tion, on  prosecution  for  conspiracy  to  conceal 
assets  from  trustee  in  bankruptcy,  that  if  de- 
fendants, in  anticipation  of  bankruptcy,  had 
agreed  to  make  absolute  transfers  oi  some  of 
their  property,  they  could  not  be  found  guilty, 
though  such  transfers  would  be  voidable  prefer- 
ence, was  bad,  as  requiring  an  acquittal  if  trans- 
fers of  "some"  of  their  property  were  preferen- 
tial only,  in  spite  of  clear  evidence  of  conceal- 
ment of  other  assets.— Meyer  v.  U.  S.,  280. 
<g=»8l5(4)  (U.S.C.C.A.MO.)  In  a  prosecution 
against  a  physician  for  violation  of  the  Harrison 
Anti-Narcotic  Act,  i  2  (Comp.  St.  fi  6287h),  a  re- 
quest to  charge  that  a  physician  cannot  be  con- 
victed for  dispensing  prohibited  narcotics  in  the 
treatment  of  a  patient  whose  application  is  by 
letter,  where  the  physician  reduces  the  amount 
of  the  dose  for  purpose  of  treatment,  was  prop- 
erly refused,  because  omitting  the  indispensable 
conditions  that  the  physician  must  furnish  the 
drug  in  good  faith  and  keep  the  required  record. 
—Thompson  v.  U.  S.,  264. 

(H)  Rea«entn   for   Inntrnetlonn. 

e=»825(2)  (U.S.C.CJLN.Y.)  Instruction  in  a 
conspiracy  case  that  commission  of  one  of  the 
overt  acts  alleged  by  one  or  more  of  defendants 
would  sustain  a  conviction,  etc.,  held  not  erro- 
neous, because  authorizing  a  conviction  on  an 
overt  act  not  proven,  or  committed  by  a  code- 
fendant  who  had  been  acquitted,  where  no  fur- 
ther instruction  was  requested. — Gilson  y.  U. 
S.,  528. 

(I)   Objectlonn  to  Inntrnetlonn  or  Refiuial 
Tbereof,  »iid  Bxceptlonn. 

^=>844(1)  (U.S.C.C.A.N.T.)  Exception  to  charge 
in  criminal  case  must  be  specific,  and  not  gener* 
aL— GUson  y.  U.  S.,  528. 

(J)    Cantodr»   Oond«ett   and   DeUboratlonn 
of  Jury. 

<=>864  <U.S.G.G.A.N.Yv)  Any  commanic^tioii 
from  trial  court  to  jury  in  a  criminal  case,  not 
made  in  open  court,  is  improper.— Dodge  y.  V, 
S.,  316. 

(K)  Terdlet. 

«=>876«/2  (U.S.C.O.A.Ohiq)  An  indictment  fop 
ccHispiracy  to  def rand  the  United  States  and  one 


for  the  offense  which  was  the  object  of  the 
alleged  conspiracy  are  for  different  offenses, 
and,  where  the  cases  are  consolidated  for  trial, 
a  verdict  of  acquittal  under  the  conspiracy  in- 
dictment is  not  inconsistent  with  a  verdict  of 
guilty  under  the  other,  although  the  overt  acts 
charged  in  the  former  are  some  of  acts  relied 
on  under  the  latter.— Kelly  v.  U.  S.,  408. 
«S»99I(2)  (U.S.C.C.A.N.Y.)  That  the  court  ex- 
ceeded  its  authority  by  providing  that  accused's 
imprisonment  should  be  at  hard  labor  does  not 
invalidate  the  authorized  portion  of  the  sen- 
tence.—Dodge  y.  U.  S.,  316. 

XV.  APPEAL  AND  ERROR,  AND 
CERTIORARI. 

(B)  Presentation  and  Reserratlon  In  Loyr* 
er  Court  of  Grounds  of  Review. 

^=s>l048  (U.S.C.CA.Mo.)  Where  no  exceptions 
were  saved  in  the  District  Court  as  to  the  mat- 
ters complained  of  on  writ  of  error,  and  the 
brief  for  plaintiffs  in  error  contains  no  specifica- 
tion of  the  errors  relied  on  in  the  Circuit  Court 
of  Appeals,  such  as  is  required  by  rule  24  (198 
Fed.  xxiv,  115  C.  O.  A.  xxiv),  there  is  nothing 
before  the  Circuit  Court  of  Appei^s  to  support 
the  writ  of  error.- Sullivan  v.  U.  S.,  302. 
<d=»l048  (U.S.C.C.A.N.Y.)  WhUe  plain  error  not 
raised  by  exception  may  be  noticed  on  appeal, 
right  to  do  so  will  not  be  exercised,  unless  it  is 
evident  that  serious  injustice  will  otherwise  re- 
sult.—Gilson  y.  U.  S.,  528. 
<S»I056(1)  (U.S.C.C.A.N.Y.)  Any  error  in  an 
instruction  in  a  conspiracy  case,  claimed  to  per- 
mit jury  to  consider  unproven  overt  acts  does  not 
authorize  a  reversal,  in  absence  of  an  exception, 
where  numerous  overt  acts  were  established  by 
evidence.— Gilson  y.  U.  S.,  528. 
<g=»l059(l)  (U.S.O.C.A.N.Y.)  In  a  conspiracy 
case,  exception  to  part  of  charge  stating  it  would 
be  sufficient  if  any  one  or  more  of  alleged  overt 
acts  was  established  held  insufficient  to  raise  on 
writ  of  error  question  that  charge  allowed  a  con- 
viction based  on  overt  act  not  proven,  or  com- 
mitted by  a  codefendant  who  had  been  acquitted. 
—Gilson  y.  U.  S.,  52a 

(B)  Aaslarnment   of  Errors   and    Briefs. 

<8=»II29(2)  (U.S.O.O.A.N.J.)  A  criminal  caife 
record,  containing  superfluous  and  overlapping 
assignments  of  error,  disapproved.— Clark  y. 
U.  S.,  453. 

<S=5>II29(2)  (U.S.O.C.AJ^.Y.)  The  record  should 
not  be  burdened  with  dragnet  assignments  of 
error,  the  purpose  of  the  rule  requiring  assign- 
ments of  error  being  to  enable  the  court  and  op- 
posing counsel  to  see  on  what  points  reversal  of 
a  judgment  is  sought  and  to  limit  discussion  to 
those  questions.— Fitter  y.  U.  S.,  507. 
«=s>  1130(2)  (U.S.C.CA.Mo.)  Where  no  excep- 
tions were  saved  in  the  District  Court  as  to  the 
matters  complained  of  on  writ  of  error,  and  the 
brief  for  {^aintiffs  in  error  contains  no  specifi- 
cation of  the  errors  relied  on  in  the  Circuit 
Court  of  Appeals,  such  as  is  required  by  rule  24 
(198  Fed.  xxiv,  115  C.  C.  A.  xxiv),  there  is  noth- 
ing before  the  Circuit  Coort  of  Appeals  to  sup- 
port the  writ  of  error.— Sullivan  y.  U.  S.,  302. 

CG)  Review. 

«s»ll44a4)  (U.S.C.CJL.Ohio)  It  is  not  to  be  aa- 
Biimed  in  «  Griminal  case,  anj  more  thaa  in  a 
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civil  case,  that  a  jury  cannot  grasp  the  meaning 
of  the  court's  instructions  touching  admissibility 
and  purposes  of  evidence,  even  though  a  change 
in  ruling  in  that  behalf  be  involved.^KcUy  v. 
U.  S.,  408. 

«=>II5I  (U.S.C.C.A.Ohio)  Refusal  of  the  trial 
court  to  grant  a  continuance  is  reviewable  only 
where  it  is  clearly  shown  that  there  was  an 
abuse  of  discretion.— Kelly  v.  U.  S.,  408. 
€=>!  159(2)  (U.S.C.CA.N.Y.)  Where  record  in  a 
criminal  case  contains  sufficient  evidence  on  part 
of  prosecution  to  require  submission  to  jury, 
any  reasonable  doubt  raised  by  accused's  evi- 
dence is  solely  for  jury,  and  will  not  be  re-exam- 
ined by  appellate  court.— Gilson  v.  U.  S.,  528. 
4=>II59(2)  (U.S.C.CJ^.Ohio)  On  review  of  the 
evidence  in  a  criminal  case,  it  is  for  the  appel- 
late court  to  determine  only  whether  there  was 
evidence  introduced  which  was  proper  to  go 
to  the  jury  and  legally  sufficient  to  sustain  the 
verdict.-Kelly  v.  U.  S.,  408. 
«=5>II59(2)  Cu.S.C.C. A.Ohio)  Where  there  is 
substantial  testimony  supporting  the  verdict 
in  a  criminal  case,  it  cannot  be  disturbed  by  an 
appellate  court  on  the  ground  of  insufficiency  of 
evidence.— West  v.  U.  8.,  429.  ,    , 

«=s>ll59(4)  (U.S.C.CA.N.Y.)  On  appeal  in  a 
criminal  case,  the  court  cannot  pass  upon  the 
veradty  of  witnesses.— Dodge  v.  U.  S.,  316. 
«=>!  165(1)  (U.S.C.CA.N.Y.)  Though  the  seizure 
of  defendant's  ledgers  and  books  was  an  inva- 
sion of  his  rights  guaranteed  by  CJonst  Amends. 
4,  5,  the  introduction  in  evidence  by  defendant 
of  the  only  pages  in  the  ledger  examined  bv  the 
United  States  Attorney  cured  the  error,  if  any 
existed,  based  on  their  having  been  for  a  time 
in  the  custody  of  government  agents.— Fitter  v. 
U.  S.,  507. 

€=>II66(1)  (U.S.C.CA.N.Y.)  Though  a  seizure 
of  defendant's  ledgers  without  warrant  was  a 
violation  of  the  rights  guaranteed  by  Const. 
Amends.  4,  6,  a  conviction  will  not  be  reversed 
where  neither  the  ledgers  nor  their  contents 
were  admitted  in  evidence,  and  witnesses  were 
not  allowed  to  testify  as  to  information  de- 
rived therefrom,  etc.— Fitter  v.  U.  S.,  507. 
^=s>l  171(1)  (U.S.C.CA.N.Y.)  In  a  prosecution 
for  conspiracy  to  defraud  the  United  States,  ar- 
gument of  counsel  for  the  United  States,  in  so 
tar  as  it  appealed  for  a  conviction  on  improper 
grounds,  held  harmless,  in  view  of  the  over- 
whelming evidence  of  defendant's  guilt. — Fitter 
v.  U.  S.,  507. 

«=»II74(1)  (U.S.C.CA.N.Y.)  Trial  court's  im- 
proper action  in  privately  advising  the  Jury 
that  they  might  convict  under  a  certain  count 
is  not  reversible  error,  where  no  information 
was  given  which  was  not  contained  in  original 
charge. — Dodge  v.  U.  S.,  316. 
«=s>ri78  (U.S.CCA.Mo.)  Where  the  only  ex- 
ception to  the  admission  of  evidence  was  that 
the  court  erred  in  receiving  over  objection  prej- 
udicial and  harmful  evidence,  and  the  point  was 
not  presented  either  in  the  brief  or  oral  argu- 
ment, the  matter  will  be  deemed  waived.— Thomp- 
son V.  U.  S.,  264. 

(H)     Determination     and     Disposition     of 
Cause. 

«s>  1186(1)  (U.S.C.CJL.Ark.)  That  the  evi- 
dence in  support  of  the  charses  in  certain 
counts  of  an  indictment,  on  which  defendant 
was  acquitted,  was  stronger  than  that  under 


the  sin^e  count,  on  whidi  he  was  convicted.  Is 
not  ground  for  reversal. — ^Boone  ▼.  U.  S.,  113. 
<8=»II86(4)  (U.S.CCJLUl.)  Any  miscondact  of 
prosecuting  attorney  in  making  statement  in  ar- 
gument, as  matter  of  personal  belief  apart  from 
the  evidence,  of  there  being  no  doubt  of  defend- 
ants' guilt,  will  not  cause  reversal;  the  record 
furnishing  clear  demonstration  of  guilt.— Meyer 
V.  U.  S.,  280. 

©=>II86(4)  (U.S.C.C.A.MO.)  In  a  prosecution 
for  violating  Harrison  Anti-Narcotic  Act,  f  2 
(Ck>mp.  St  i  6287h),  exclusion  of  a  letter  writ- 
ten by  the  Commissioner  of  Internal  Revenue, 
in  response  to  an  inquiry  of  defendant  physician 
as  to  the  dispensing  of  narcotics,  held  harmless, 
under  Judicial  Code,  §  260  (Comp.  St.  f  1246), 
as  amended  by  Act  Feb.  26,  1919,  if  erroneous. 
—Thompson  v.  U.  S.,  264. 

«=s>ll86(4)  (U.S.CCJLOhio)  Assuming  that  an 
indictment  for  perjury  must  be  construed  as 
averring  that  the  oath  was  administered  by  the 
jud]^,  whereas  the  proof  was  that  it  was  ad- 
ministered by  the  deputy  clerk  in  open  court, 
the  variance,  where  not  prejudicial  to  defendant, 
is  not  ground  for  reversal,  under  Judicial  Code, 
{  269,  as  amended  by  Act  Feb.  26,  1919,  which 
requires  the  court  on  any  writ  of  error  to  give 
judgment  on  the  entire  record,  "without  regard 
to  technical  errors,  defects  or  exceptions  which 
do  not  affect  the  substantial  rights  of  the  par- 
ties."—West  v.  U.  S.,  429. 
<8s>M88  (U.S.CCA.S.C)  Where  a  federal 
court  has  exceeded  its  authority  in  the  sentence 
imposed  on  a  convicted  defendant,  the  error  may 
be  corrected  by  the  appellate  court  by  remand- 
ing the  cause  for  appropriate  sentence. — Uick- 
son  v.  U.  S.,  587. 

XVH.  PUNISHMEHT  AND  PBJSVEH- 
TION  OF  CBIME. 

«=s>l2l8  (U.S.CCA.S.C)  Unless  a  defendant 
convicted  of  crime  is  sentenced  to  imprisonment 
for  a  period  longer  than  one  year,  or  to  hard 
labor,  a  federal  court  is  without  authority  to 
order  the  sentence  executed  in  a  state  peniten- 
tiary.—Hickson  V.  U.  S.,  587. 

CURTESY. 

See  Wills,  «S9607. 

CUSTOMERS. 

See  Negligence,  ^=»32. 

DAMAGES. 

See  Appeal  and  Error,  ^=»1070;  Collision,  ^=» 
125,  136;  Conspiracy,  <@=s>19;  Sales,  «=341S, 
442;  Trespass,  ^=s>ll. 

m.   GROXTHDS  AHB   SUBJECTS  OF 
GOMPENSATOBT  DAMAGES. 

(A)  Direct  or  Remote,  Comttmsomt,  or 
Prospectl-ve,  Conseqneiiees  or  I«oaaes« 

«=s>20  (U.S.C.C.A.Ark.)  All  damages  which  are 
the  natural  and  proximate  results  of  a  tort  are 
recoverable.— United  Mine  Workers  of  America 
V.  Coronado  Coal  Co.,  549. 
<&s>23  (U.S.C.C.A.Wi8.)  In  an  action  for  the 
price  of  a  machine  buOt  by  plaintiff  for  de- 
fendant,  a  counterclaim  for  lost   profits   be- 
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cause  of  delay  in  delivery  of  the  machine  can- 
not be  maintained,  unless  special  circumstanc- 
es are  shown  with  respect  to  which  the  par- 
ties must  be  deemed  to  have  contracted. — 
Combined  Locks  Paper  Co.  v.  Pusey  &  Jones 
Co.,  661. 

^=>40(4)  (U.S.C.C.A.Wis.)  The  purchaser  of  a 
paper-making  machine  cannot  set  up,  as  a  spe- 
cial circumstance  entitling  it  to  recover  lost 
profits  because  of  delay  in  delivery  of  the  ma- 
chine, a  contract  made  by  it  for  delivery  of 
paper  during  five  years,  where  by  its  terms 
it  reserved  the  right  to  begin  delivery  at  a 
date  later  than  the  actual  installation  of  the 
machine.— Combined  Locks  Paper  Co.  v.  Pusey 
&  Jones  Co.,  661. 

YC)  Interest,  Costa,  and  BSxpenaea  of  I<ltl« 
nation. 

€=>69  (U.S.C.C.A.Ark.)  In  actions  of  tort  the 
allowance  of  interest  is  discretionary  with  the 
jury,  and  the  court  may  not  allow  interest  where 
the  jury  has  failed  to  do  so.— United  Mine  Work- 
ers of  America  v.  Coronado  Coal  Co.,  549. 

IV.   LIQUIDATED  DAMAGES  AND 
PENALTIES. 

^=>82  rD.S.C.C.A.Mich.)  In  a  contract  for 
lease  of  machines,  a  provision  that  on  failure 
to  pay  rent  by  the  10th  of  each  month  for  the 
preceding  month  it  should  be  increased  10  per 
cent,  held  void,  as  for  a  penalty.— Fellows  v. 
National  Can  Co.,  120. 

VIL  INADEQUATE   AND   EXCESSIVE 
DAMAGES. 

<g=>l32(9)  (U.S.C.CA.Md.)  Held,  that  ?3,791 
should  be  allowed  a  stevedore  for  injuries 
which  necessitated  the  amputation  of  his  leg 
below  the  knee,  and  caused  a  loss  of  wages 
and  expenditure  for  medical  attention  amount- 
ing to  $791.— Patapsco  Ship  Ceiling  &  Steve- 
dore Co.  V.  Siebert,  134. 

DEATH. 

See  Insurance,  ^=»282;  Navigable  Waters,  ^=» 
19;  Negligence,  ^=:>^1, 

n.   ACTIONS  FOR  CAUSING  DEATH. 

(A)  Rlftrht  of  Action  and  Defenses. 

<5=»9  (U.S.C.O.A.N.J.)  Act  March  27,  1917  (P. 
1j,  N.  J.  p.  531),  supplementary  to  the 
Death  Act,  but  which  makes  no  change  therein, 
except  by  providing  that  actions  thereunder 
shall  be  brought  by  an  administrator  ad  pro- 
sequendum, affects  the  procedure  only,  and  ap- 
plies to  an  action  brougnt  after  its  passage  for 
a  death  which  occurred  prior  thereto. — Public 
Service  Electric  Co.  v.  Post,  83. 
€=>3I(1)  (U.S.C.CA.NJ.)  Since  a  right  of  ac- 
tion for  wrongful  death  is  wholly  statutory, 
only  the  person  desi^ated  by  the  statute 
may  maintain  an  action  thereunder.— Public 
Service  Electric  Co.  v.  Post,  83. 
<S=»3I(4)  (U.S.C.C.A.N.J.)  An  administrator 
with  limited  letters,  appointed  under  Code  Civ. 
Proc.  N.  Y.  {  2559,  to  prosecute  a  right  of  ac- 
tion, has  the  same  or  equivalent  powers  as  an 
administrator  ad  prosequendum,  appointed  un- 
der  the  New  Jersey  Death  Act,  as  amended 
by  Act  March  27,  1917  (P.  L.  N.  J.  p.  681),  to 
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bring  an  action  thereunder.—Public  Service 
Electric  Co.  v.  Post,  83. 

Under  Act  March  26, 1896  (P.  L.  N.  J.  p.  173, 
2  Comp.  St.  1910,  p.  2265,  %  21),  providing  that 
"any  executor  or  administrator  by  virtue  of 
letters  obtained  in  another  state  may  prosecute 
any  action  ♦  ♦  ♦  in  any  court  of  this  state 
as  if  his  letters  had  been  granted  in  this  state," 
an  administrator  with  limited  letters,  appoint- 
ed under  the  New  York  statutes,  may  maintain 
an  action  under  the  New  Jersey  Death  Act,  as 
amended  by  Act  March  27,  1917  (P.  L,  p.  631). 

DEEDS. 

See  Equity,  ^=>346,  436;  Mortgages. 

I.  REQUISITES   AND  VAIJDITY. 

(A)  Nature  and  Essentials  of  ConveT«nees 
In  General* 

€=>!  (U.S.C.C.A.N.Y.)  The  law  of  the  state  in 
which  the  land  is  situated  must  alone  be  looked 
to  for  the  rules  governing  its  alienation  and 
transfer,  and  for  the  effect  and  construction  of 
conveyances  of  all  kinds. — Hotel  Woodward  Co. 
V.  Ford  Motor  Co.,  338. 

m.   CONSTRUCTIOK  AND  OPERA- 
TION. 
(B)  Conditions  and  Restrictions* 

^=s>l45  (U.S.C.C.A.S.C.)  If  the  language  in  a 
deed  is  of  doubtful  import,  the  court  will  con- 
strue it  as  a  covenant,  for  breach  of  which 
damages  ma^  be  recovered,  rather  than  a  con- 
dition workmg  a  forfeiture  of  the  estate. — 
Norfolk  Bank  for  Savings  &  Trusts  v.  Whip- 
ple, 647. 

DESCENT  AND  DISTRIBUTION. 

See  Assignments,  ^=>43,  46;  Executors  and 
Administrators;  Wills. 

DISEASE 

See  Master  and  Servant,  «s>150,  266,  876. 

DISLOYALTY. 

See  Army  and  Navy,  ^s»40;  War,  ^=>4;  VTit- 
nesses,  ^=:»414. 

DISMISSAL  AND  NONSUIT. 

See  Admiralty,  ^=»39;  Aliens,  ^=»54;  Appeal 
and  Error,  «=s>518,  781-792,  927;  Bankrupt- 
cy, «=s>88,  99,  440;  Trial,  «=>169. 

n.  nnroLUNTABT. 

®=>44  (U.S.C.C.A.N.Y.)  A  dismissal  not  upon 
the  merits  is  a  "nonsuit."— Hotel  Woodward  Co. 
v.  Pord  Motor  Co.,  338. 

DISORDERLY  HOUSE. 

See  Aliens,  <8=»54;  Bail,  «=>79;  War,  «=»4. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  «=>718,  730,  1105,  1171. 
1186. 
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DIVIDENDS. 

See  Internal  Beyenue,  ^=»7. 

DOCKS. 

See  Wharres. 

DOWER. 

See  WUls,  <8=>607. 

DRAFT  ACT. 

See  Army  and  N«vy,  «=>20,  40;  Habeas  Cor- 
pus, «s>16;  War,  «=»4. 

DRAMSHOPS. 

See  Intoxicatinf  liquors. 

DROWNING. 

See  Negligence,  ^=s>51. 

DRY  DOCKS. 

Se«  Insurance,  «=3272,  312;  Wharres,  «=920. 

DUE  PROCESS  OF  LAW. 

See  GonstitutioDal  Law,  ^=>275. 

EASEMENTS. 

See  Courts,  ^s»107. 

EJECTMENT. 

See  Judgment,  «s>684,  747. 

ELECTION  OF  REMEDIES. 

«=»3(2)  (U.S.C.O.A.S.D.)  It  is  an  election  be- 
tween inconsisteDt  remeidies,  preventing  subse- 
quent change,  where  one,  defrauded  in  a  pur- 
chase and  knowing  the  facts^  brings  action  for 
damages,  instead  of  rescinding  and  suing  for 
what  he  had  paid.— Issenhuth  v.  Kirkpatrick, 
909. 

^=»9  (U.S.C.C.A.S.D.)  The  rule  that  one.  hav- 
ing with  knowledge  of  the  facts  made  an  election 
between  inconsistent  remedies,  abandons  the 
other  and  may  not  elect  again,  is  not  changed  by 
Judicial  Code,  S  274a  (Comp.  St  i  1251a),  an- 
thorizing  a  party  to  amend  nis  pleading,  to  ob- 
viate objection  that  action  was  Drought  on  the 
wrong  side  of  the  court— Issenhuth  y.  Kirk- 
patrick, 309. 

EQUITY. 

See  Appeal  and  Error,  ^=»1194;  Assignments, 
^=»58;  Compromise  and  Settlement,  ^=»19; 
Costs,  <&=>13;  Courts,  «=s>332,  345;  Injunc- 
tion; Judgment,  ©=>423,  429;  Jury,  <g=>16, 
31;  Money  Received,  ^=»1 ;  Patents,  ^=» 
317,  323,  327;  Public  Lands,  <8=>120;  Sub- 
rogation ;  Trial,  ^=s>211 ;   Trusts. 

I.  JURISDICTION,  PRIKCIPIJB8,  AKD 


(A)   Natnre,    Oronndfl.    Snbjeeta,    »iid     Bz- 
tent  of  JnrUdlotlon  In  General. 

<5=>39(4)  (U.S.C.CA.Ky.)  In  suit  by  trustee  to 
cancel  promissory  notes  given  for  coal- mining 
property,  and  for  relief  from  liability  thereon, 


the  District  Court  had  jurisdiction*  on  finding 
for  defendant  holders  oi  the  notes,  to  render 
judgment  against  plaintiff  trustee  on  the  hold- 
ers counterclaim  on  the  notes,  since  equity 
will  retain  jurisdiction  of  subject-matter  prop- 
erly acquired  to  do  complete  pustice,  tboiLrh  it 
involves  determination  of  legal  rights. — ^How- 
ard ▼.  Leete,  68. 

V.  EVIDENCE. 

«s>345  (U.S.C.C.A.Or.)  The  doctrine  that, 
where  an  answer  under  oath  ia  not  waived  in 
the  bill,  the  denials  in  a  verified  answer  as  to 
all  matters  within  the  personal  knowledge  of 
the  party  answering  must  be  overcome  by  the 
evidence  of  witnesses,  or  by  one  witness  cor- 
roborated by  circumstances  equivalent  in  weight 
to  another  witness,  did  not  rest  upon  any  spe- 
cific rule  promulgated  by  the  Supreme  Court, 
but  upon  the  general  equity  practice.— Watts  v. 
Crabb,  6. 

Regardless  of  any  change  which  die  new  eq- 
uity rules  of  1912  might  have  had  on  a  sworn 
answer,  a  decree  for  complainants  in  a  suit  to 
set  aside  deeds  on  the  ground  that  grantor  was 
old  and  feeble  and  unduly  influenced  held  not 
open  to  attack  on  the  theory  that  a  verified  an- 
swer was  filed,  and  such  decree  could  not  be 
based  on  the  testimony  of  a  single  vntness;  it 
appearing  that  the  testimony  was  adequate  to 
support  the  decree,  though  more  than  one  wit- 
ness, or  one  witness  corroborated  by  circum- 
stances equivalent  in  weight  to  another  witness, 
be  deemed  required.— Id. 

Vm.  HEARING,  SUBMISSION   OF  IS- 
SUES TO  JUBT,  AND  REHEARINO. 

«=»392  (U.S.C.C.A.Mich.)  AppUcation  for  re- 
hearing was  addressed  to  the  sound  discretion 
of  the  trial  judge,  a  discretion  not  reviewable 
on  appeal,  in  the  absence  of  a  showini^  of  its 
abuse.— Escanaba  Traction  Co.   v.   Burns,  48. 

X.   DECREE  AND  ENFORCEMENT 
THEREOF. 

«=s>422  (U.S.C.C.A.Wis.)  A  decree  may  be  final 
both  as  to  the  merits  and  to  the  time  relation; 
but,  where  a  chancellor  denies  a  petition  for  t 
rehearing,  it  may  be  the  final  judicial  action  in 
the  case  despite  an  earlier  decree  on  the  merits 
which  otherwise  was  final,  the  final  order  bring- 
ing forward  to  the  time  thereof  the  original  de- 
cree on  the  merits.— National  Brake  A  Electric 
Co.  V.  Christensen,  600. 

<S=>436  (U.S.C.C J^. W.Va.)  A  release  given  by  t 
commissioner  on  order  of  the  court  covering  t 
parcel  of  land,  title  to  which  was  in  dispute  is 
a  suit  for  the  purchase  price,  has  the  effect  of  t 
quitclaim  deed  under  Code  W.  Va.  1913,  c.  72.  J 
3  (sec.  3780).— Huntington  v.  Dickinson,  44t. 

EQUITY  RULES. 

See  Court  Bules  Cited. 

ERROR,  WRIT  OF. 

See  Appeal  and  Brror. 

ESCAPE. 

See  Collision,  «=s>9^ 
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ESPIONAGE  ACT. 

See  Army  and  Navy,  ^s»40;  Constitutional 
Law,  ^=s>90;  Criminal  Law,  «=s>338,  657, 
778;  War,  ^s>4;  Witnesses,  ^S5>414. 

ESTATES. 

See  Bankraptcy^jt=>440 ;  Executors  and  Ad- 
ministrators; Wills. 

ESTOPPEL 

See  Contracts,  «=s>323;  Judgment,  ^s»078; 
Sunday,  ^=9l5. 

m.  EQUITABIiE  ESTOPPEXi. 
(A)  Nature  ajid  Basentlala  In  G'enerml. 

«s»52  (U.S.C.C.A.Okl.)  Two  of  the  indispensa- 
ble elements  of  an  estoppel  in  pais  are  that  (1) 
the  party  claiming  estoppel  relied  upon  the  ac- 
tion of  the  party  estopped,  and  was  thereby  in- 
duced to  change  his  position  or  course,  and  that 
(2)  he  has  been  or  will  be  injured  on  account  of 
that  change,  if  the  party  estopped  is  permitted 
to  pursue  the  course  or  have  the  relief  he  seeks. 
— Rader  v.  Star  Mill  &  Elevator  Co.,  541, 
^=»54  (U.S.C.C.A.Mich.)  Where  the  facts  are 
known  to  both  parties,  or  both  have  the  same 
means  of  ascertaining  the  truth,  there  can  be 
no  estoppel.— Fellows  v.  National  Can  Co.,  120. 

(B)  Ground*  of  Batoppel. 

«=»70(2)  aJ.S.C.C.A.Mich.)  Where  a  lease  of 
machines  for  a  term  of  years,  subject  to  their 
return  at  any  time  by  lessee,  provided  for  pay- 
ment of  rental  monthly  on  a  royalty  basis,  but 
contained  a  plain  and  unambiguous  provision 
fixing  a  minlBaum  annual  rental  for  each  ma- 
chine, and  each  party  had  a  copy  of  the  con- 
tract, neither  the  failure  to  demand  the  an- 
nual minimum  at  the  end  of  each  year,  nor 
the  acceptance  of  monthly  rentals  thereafter, 
estoi>ped  lessor  to  demand  the  deficiencv  on 
termination  of  the  contract  by  lessee. — Fellows 
▼.  National  Can  Co.,  120. 

(C)   Persona   Affected. 

<g=>98(l)  (U.S.C.C.A.Okl.)  A  stockholder  of  a 
corporation,  who  held  a  valid  vendor's  lien  on 
its  real  estate,  held  not  estopped  by  the  fact 
that  he  was  a  stockholder  from  asserting  such 
lien  as  against  a  void  mortgage,  which  the  cor- 
poration attempted  to  make  without  his  knowl- 
edge.—Rader  v.  Star  MiU  &  Elevator  Co.,  641. 

EVIDENCE. 

See  Criminal  Law,  ^=39338-552;  Equity,  «=s» 

345;  Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  ruUngs  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Trial,  ^=»S5. 

I.  JXTDIOIAI.  NOTICE. 

<S=»23a)  (U.S.C.C.A.I1L)  On  petition  to  have 
a  cease  and  desist  order  issued  by  the  Federal 
Trade  Commission  vacated  on  the  ground  that 
the   unfair   practices  of   petitioner   which   re- 


lated to  sales  of  sugar,  etc.,  had  ceased,  the 
court  will  take  judicial  notice  of  the  govern- 
ment's control  of  the  sale  and  consumption  of 
sugar  during  the  war,  which,  temporarily  at 
least,  put  ah  end  to  the  objectionable  practice- 
Sears,  Roebuck  &  Co.  v.  Federal  Trade  Com- 
mission, 323. 

VU.   ADMISSIONS. 
(D)  By  AjrentM  or  Other  Representatives. 

«=s>245  (U.S.C.C.A.Ohio)  In  an  action  against 
a  contracting  company,  which  was  building  a 
breakwater  for  the  government,  evidence  tnat 
the  government  engineer  in  charge  of  the  work, 
after  the  accident,  stated  that  the  government 
was  maintaining  a  light  on  the  end  of  the 
breakwater  for  the  accommodation  of  the  defend- 
ant, is  admissible  only  for  the  purpose  of  im- 
peaching the  testimony  of  the  government  en- 
gineer that  the  secaon  of  tne  breakwater 
against  which  the  vessel  collided  had  been  ac- 
cepted by  the  government,  etc.— Williams  v.  Ed- 
ward Gulen  Dock,  Dredge  &  Construction  Co., 
531. 

X.  DOCUMENTABT  EVIDENOS. 
(C)  Private  'Wrltlngpi  nn4  Pnblleatlona. 

«=»355(1)  (U.S.C.C.A.Arix.)  In  action  to  recov- 
er for  failure  to  furnish  live  stock  cars,  a  wirit- 
ten  statement  of  freight  rates  delivered  to  plain- 
tiffs by  defendant's  agent  and  prepared  by  clerk 
in  agent's  office  is  admissible,  although  not  ac- 
tually prepared  by  agent  himself.— Southern 
Pac.  Co.  V.  Stevens,  233. 
«s>357  (U.S.C.C.A.Ariz.)  In  action  for  failure 
to  furnish  live  stock  cars,  plaintiffs'  telegrams 
and  letter  to  defendant  demanding  cars  and 
threatening  to  hold  it  liable  for  damages,  etc., 
held  admissible.— Southern  Pac.  Co.  v.  Stevens, 
233. 

(D)    Production,    Antbentleatlon,    and  Ef- 
fect. 

«=>368(1)  (U.S.C.C.A.Ark.)  District  Court  has 
authority  to  require  parties  who  are  officers  of 
an  organization,  as  such  officers,  to  produce 
books  and  records  of  the  organization. — United 
Mine  Workers  of  America  v.  Coronado  Coal  Co., 
549. 

<g=>'373(2)  (U.S.C.C.A.Ark.)  Records  of  a  labor 
organization,  containing  printed  reports  of  con- 
ferences between  representatives  of  the  organiza- 
tion and  of  employers,  stenographically  taken, 
and  the  correctness  of  which  was  testified  to  by 
officers  of  the  organization  and  conferees,  held 
sufficiently  authenticated  to  be  admissible  in  evi- 
dence—United Mine  Workers  of  America  v. 
Coronado  Coal  Co.,  540. 

XI.    PAROL  OR  EXTRINSIG  EVIDENCE 

AFFECTING  WRITINGS. 

(A)   Contradletlnv,  Tarjrlnv*  or  Adding  to 

Terms  of  "Written  Inetmment. 

«s>394  (U.S.C.C.A.Fla.)  Plain  terms  of  con- 
tract between  shipowners  and  charters  embodied 
in  the  charter  party  are  not  subject  to  be  modi- 
fied by  evidence  of  communications  by  tele- 
phone and  telegraph  between  the  charterers  and 
ship  brokers  with  reference  to  the  chartering  of 
the  vessel.- The  Addison  E.  BuUard,  248. 
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€=>4I9(1)  (U.S.C.C.A.Ala8ka)  Although  plain- 
tiflf  executed  a  receipt  reciting  payment  or  part 
of  the  consideration  by  the  holder  of  an  option 
to  purchase  a  mining  claim,  parol  evidence  is 
admissible  to  show  that  the  consideration  nam- 
ed was  not  paid,  but  that  he  received  a  note 
or  assignment  from  defendant  and  his  oral 
promise  to  pay  balance.— Cascaden  v.  Bell,  76. 

(D)    Constraetlon    or   Application   of   Lab* 
vnave  of  IVrltteii  Instrmnent. 

«=s>46l(l)  (U.S.C.C. A. Alaska)  Although  plain- 
tiff executed  a  receipt  reciting  payment  of  part 
of  the  consideration  b:^  the  holder  of  an  oi)- 
tion  to  purchase  a  mining  claim,  parol  evi- 
dence is  admissible  to  show  that  the  considera- 
tion named  was  not  paid,  but  that  he  received 
a  note  or  assignment  from  defendant  and  his 
oral  promise  to  pay  balance,  and  that  the  in- 
tention was  to  reduce  the  sum  payable  under 
the  option.— Cascaden  v.  Bell,  70. 

EXECUTION. 

See  Judgment,  ^=^531. 

Vn.   SAIiE. 

(A)   Manner,   Conduct,  Validity,  and  Con* 
ftmtinff  or  Taoatlnjr* 

<8=>222(1)  (U.S.C.C.A.AriE.)  Under  Civ.  Code 
Ariz.  1901,  par.  2570,  providing  that  "real  prop- 
erty taken  in  execution  shall  be  sold  at  the 
cGoirthouse  door  of  the  county  wherein  situated 
between  the  hours  of  ten  o'clock  a.  m.  and  four 
o'clock  p.  m.,"  notice  of  a  sale  "between  the 
legal  hours"  on  a  date  named  held  sufficient,^ 
Norma  Mining  Co.  v.  Mackay,  634. 

EXECUTIVE  POWER. 

See  Constitutional  Law,  ^=»80. 

EXECUTORS  AND  ADMINISTRATORS. 

See   Appeal   and   Error.   ^=»334;    Death,   ^=> 
31;  Frauds,  Statute  of,  <e=»34;  Wills. 

n.   APPOnfTMENT,    QUALIFICATION, 
AND   TENURE. 

<S=>22(2)  (U.S.O.C.A.N.J.)  Code  Civ.  Proc.  N. 
Y.  §  2559  et  seq.,  authorizing  appointment  of 
an  administrator  with  limited  letters,  "where 
a  ri^ht  of  action  is  granted  to  an  executor  or 
administrator  by  special  provision  of  law,*' 
is  not  limited  to  cases  where  the  right  of  action 
is  given  by  the  law  of  New  York.— Public  Serv- 
ice Electric  Co.  v.  Post,  83. 

Xn.   FOREIGN  AND  ANCTLJJLKY  AD.- 
mNISTRATION. 

<g=»524(2)  (U.S.C.C.A.N.Y.)  Foreign  executors, 
who  have  filed  papers  required  by  Code  Civ. 
Proc.  N.  Y.  1 1836a,  may  ?ue  in  a  federal  court 
in  New  York  to  recover  funds  of  the  estate. — 
Provident  Ufe  &  Trust  Co.  v.  Fletcher,  52.S. 

Code  Civ.  Proc.  N.  Y.  f  1836a,  requiring  for- 
eign executors  to  file  copies  of  letters,  is  a  con- 
dition subsequent  to  suit,  and  may  be  complied 
with  at  such  time  as  court  permits.— Id. 


EXEMPTIONS. 

See  Army  and  Navy,  ^=s>20;  Habeas  Corpus, 
^=»16. 

FALSE  ENTRIES. 

See  Indictment  and  Information,  ^=»125. 

FEDERAL  RESERVE  ACT. 

See  Taxation,  ^=5>11. 

FEDERAL  TRADE  COMMISSION. 

See  Constitutional  Law,  ^=>62,  80;  Bvidence, 
<&=>23;  Trade-Marks  and  Trade-Names.  ^s> 
80%. 

FENCES. 

See  Negligence,  ^=»51. 

FER/E  NATUR>E. 

See  Fisb,  «s>l. 

FERRIES. 

See  CoUirion,  «s>102. 

FINES. 

See  Bankruptcy,  «3>315,  317. 

FISH. 

See  Trespass,  ^=9ll. 

«=»!  (U.S.C.CA.Mo.)  In  view  of  Rev.  St  Mo. 
1909,  I  6508,  declaring  that  title  to  all  '^birds, 
fish,  and  game"  shall  be  in  the  state,  and  one 
taking  or  Killing  them  shall  be  deemed  to  have 
consented  that  title  thereto  shall  so  remain 
for  the  purpose  of  regulation  and  control,  and 
section  6551,  prohibiting  pearl  fishing  at  cer- 
tain times,  title  to  fresh-water  mussds,  taken 
from  a  nonnavigable  river  could  not  be  ac- 
quired by  the  owner  of  the  bed  of  the  stream, 
so  as  to  support  an  action  for  the  value  of 
the  shells;  the  mussels  being  animals  fene 
naturae,  title  to  which  remained  in  the  state, 
the  term  **fi8h"  including  shellfish,  and  '*peari 
fishing"  referring  to  the  capture  oi  fresh- water 
mussels.— Grats  y.  McKee,  351. 

FOG. 

See  Collision,  «s>83. 

FOOD. 

See  Evidence,  ^s»23. 

FOREIGN  CORPORATIONS. 

See  Corporations,  «=>661-673. 

FORFEITURES. 

See  Bail,  «=s>75,  79;  Conspiracy,  «s»19;  Pub- 
lic  Lands,  ^=:>120. 

FORGERY. 

See  Assignments,  ^5»43. 
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FORMER  JEOPARDY. 

See  Criminal  Law,  ^==>195. 

FRANCHISES. 

See  Carriers,  «=>211. 

FRAUD. 

See  Action,  ^=»22,  50;  Banks  and  Banking, 
^=:9257;  Conspiracy,  ^=»37;  Corporations, 
^=>320,  369;  Criminal  Law,  ^=9876^;  Elec- 
tion of  Remedies,  ^=>3;  Frauds,  Statute  of; 
Indictment  and  Information,  ^==»171;  Jury, 
^s>16,  31;  Mines  and  Minerals,  ^=:»45;  Pay- 
ment, ^=982,  89;  Public  Lands,  ^=s>120;  Re- 
moval of  Causes,  ^$=»116;  Trade-Marks  and 
Trade-Names,  <e=s>66,  69,  86,  93;  War,  <5=» 
4;  Wills,  <5=5>743. 

I.  DEOEPTIOK    CaNSTITTTTING 

FBAUD,   AND    UABUITY 

THEREFOR. 

«=>3  (U.S.C.C.A.I11.)  Liability  for  damages  in 
an  action  for  fraud  is  not  created  solely  by  the 

Eresence  of  a  fraudulent  intent,  but  there  must 
ave  been  false  representations  made  with  in- 
tent to  deceive,  and  they  must  have  been  ma- 
terial, made  to  induce  action,  and  relied  upon 
and  acted  upon  to  the  injury  of  the  party  claim- 
ing damages.— Plunkett  v.  I^evengston,   009. 

FRAUDS,  STATUTE  OF. 

See  Pleading,  ^s>258. 

m.  PRomsEs  TO  answer  for 

DEBT,  DEFAULT  ORMISOAR- 
RIAGE  OF  ANOTHER. 

<5=»I8(2)  (U.S.C.C.A.Ohio)  The  statute  of 
frauds  (Gen.  Code  Ohio,  f  8621),  relating  to 
promises  to  answer  for  the  debt  or  default  of 
another,  does  not  apply  to  a  promise  for  a  con- 
sideration made  to  the  debtor  to  pay  his  debt. 
— Cincinnati  Traction  Co.  v.  Cole,  237. 
<®=>33(1)  (U.S.C.CA.Ohio)  Notwithstanding  the 
statute  of  frauds  (Gen.  Code  Ohio,  §  8621), 
declaring  that  no  action  shall  be  brought  on  a 
promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another,  unless  the  agreement  is  in 
writing,  etc.,  an  oral  promise  to  answer  for 
the  debt  or  default  of  another  is  enforceable, 
where  the  leading  object  of  the  promisor  was, 
not  to  answer  for  the  debt  of  another,  but  to. 
subserve  some  pecuniary  or  business  purpose' 
of  his  own.— Cincinnati  Traction  Co.  v.  Cole, 
237. 

^=»33(2)  (U.S.C.C.A.Alaska)  Where  defend- 
ant, to  protect  his  interest  in  a  mining  claim 
from  relocation  by  the  holder  of  an  option  to 
purchase  plaintiff's  claim,  agreed  that,  if  plain- 
tiff would  reduce  the  price,  he  would  make  up 
the  same,  such  agreement,  though  oral,  was  not 
within  the  statute  of  frauds,  for,  whenever  the 
main  purpose  and  object  of  the  promisor  is  not 
to  answer  for  another,  but  to  subserve  some 
pecuniary  purpose  of  his  own,  the  promise, 
though  it  may  be  in  form  a  promise  to  pay 
the  debt  of  another,  is  not  within  the  statute. 
— Cascaden  v.  Bell,  76. 


«=s>34  (U.S.O.C.A.Ohio)  As  the  first  section  of 
the  original  statute  of  frauds  provides  that  no 
action  shall  be  brought  to  charge  any  executor 
or  administrator  upon  any  special  promise  to 
answer  damages  on  his  own  estate,  etc.,  the 
second  section,  appearing  as  Gen.  Code  Ohio,  $ 
8621,  and  declaring  that  no  action  shall  be  main- 
tained on  a  promise  to  answer  for  the  debt  or 
default  of  another,  unless  in  writing,  etc.,  does 
not  apply  to  a  promise,  to  answer  tor  the  debt 
of  a  third  person  out  of  such  person's  funds  in 
the  promisor's  hands.— Cincinnati  Traction  Co.  v. 
Cole.  237. 

Where  a  contractor  had  nearly  completed  ex- 
tensive work  for  defendant,  and  defendant  had 
retained  a  large  sum  already  earned,  held,  that 
a  promise  by  defendant  to  pay  a  lumber  compa- 
ny the  amount  which  the  contractor  owed,  by 
which  means  the  company  was  induced  to  fur- 
nish more  lumber  and  failed  to  perfect  its  lien, 
though  oral,  is  enforceable,  despite  the  statute  of 
frauds  (Gen.  CJode  Ohio,  §  8621) :  it  being  not 
only  a  promise  for  the  benefit  of  defendant,  but 
a  promise  to  pay  the  debt  out  of  funds  of  the 


to  pi 
.-Id. 


contractor. 


V.  AGREEMENTS    NOT    TO    BE    PER. 

FORMED  WITHIN  ONE  TEAR 

OR  DURING  LIFETIME. 

<d=^9  (U.S.C.O.A.Alaska)  Defendant's  agree- 
ment that,  if  plaintiff  would  reduce  the  price 
of  a  mining  claim  in  favor  of  the  holder  of  an 
option  to  purchase,  defendant  would  pay  to 
plaintiff  the  amount  of  the  reduction,  as  sodn 
as  the  holder  of  the  option  paid  a  debt  due  tu 
defendant,  though  oral,  was  not  within  the 
statute  of  frauds,  as  one  not  to  be  performed 
within  a  year,  as  payment  might  be  made  im- 
mediately.—Cascaden  V.  Bell,  76. 

IX.  OPERATION  AND  EFFECT  OF 

STATUTE. 

<^120  (U.S.C.C.A.N.Y.)  In  an  action  against 
a  Michigan  corporation  for  breach  of  contract 
to  lease  for  a  term  of  years  property  located  in 
New  York,  the  New  York  statute  of  frauds 
(Real  Property  Laws,  i  259),  which  does  not 
require  an  agent  who  signs  a  written  memoran- 
dum to  be  authorized  in  writing,  applies,  instead 
of  the  Michigan  statute  of  frauds,  which  re- 
quires the  agent  to  be  authorized  in  writing; 
this  being  so  notwithstanding  both  the  New 
York  and  Michigan  statute  of  frauds  declare  a 
contract  not  evidenced  by  a  written  memoran- 
dum to  be  void,  instead  of  providing,  as  did  the 
original  statute,  tbat  no  action  should  be  main- 
tained thereon,  in  which  case  it  was  held  that 
the  law  of  the  fo^um  applied.— Hotel  Woodward 
Co.  V.  Ford  Motor  Co.,  338. 

X.  PLEADING,  EVIDENCE,  TRIAL, 

AND   REVIEW. 

€=>I59  (U.S.C.C.A.N.Y.)  In  an  action  against 
a  Michigan  corporation  for  breach  of  a  contract 
to  lease  New  York  property  for  a  term  of  years, 
the  question  whether  the  attorney  and  agent  of 
the  Michigan  corporation  who  executed  the  writ- 
ten memorandum  relied  upon  by  plaintiff  was 
authorized  to  do  so,  heldt  under  the  evidence,  for 
the  jury.— Hotel  Woodward  Co.  v.  Ford  Motor 
Co.,  338. 
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FRAUDULENT  CONVEYANCES. 

See  Bankruptej,  ^s>165. 

FREEDOM  OF  SPEECH. 

See  War,  ^s»4. 

GAME. 

See  Fish. 

HABEAS  CORPUS. 

See  Aliens,  «=s>d2. 

I.  H ATURE  AHD  GR01Tin>S  OF 
REMEDY. 

«=»I6  (U.S.C.G.A.Md.)  On  proof  that  investi- 
gation by  an  exemption  board  has  not  been  fair, 
or  that  it  has  abased  its  discretion  by  a  finding 
contrary  to  all  the  substantial  evidence,  relief 
should  be  given  under  writ  of  habeas  corpus. — 
Arbitman  v.  Woodside,  457. 

HALF  WAGES. 

See  Constitutional  Law,  ^=»275;  Seamen,  ^s>l. 

HARD  LABOR. 

See  Oriminal  Law,  «=s>991. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «=5>1047-1070;  Crim- 
inal liw,  «=>1165-1174. 

HARRISON  NARCOTIC  ACT. 

See  Criminal  Law,  ^s»371,  815,  1186;    Poi- 
sons, ^ss>2,  4,  9. 


HOLIDAYS. 


See  Sunday. 


HUSBAND  AND  WIFE. 

See  Bankruptcy,  ^=»166;  Searches  and  Seiz- 
ures, ^=:>7;  Witnesses,  ^=:>52,  208. 

IMMIGRATION. 

See  Aliens,  ^=»51-^4. 

IMPROVEMENTS. 

See  Municipal  Corporations,  /9=»374« 

INCOME  TAX. 

See  Internal  Revenue,  ^=»4,  7;  Statutes,  «=> 
219 

INDEMNITY. 

See  Appeal  and  Error,  ^=»1241. 

INDICTMENT  AND  INFORMATION. 

See  Army  and  Navy,  ^=>40;  Banks  and  Bank- 
ing, <g=»257;  Conspiracy,  <g=»19,  37,  43;  Cor- 


porations, ^s>369;  Criminal  Law,  ^aS, 
319,  371,  876%,  1186;  Perjury,  «9=>29;  B^ 
ceiving  Stolen  Goods,  «=»7;  War,  ^=4. 

I.  NS0E88ITT  OF  IHPIOTMEHT  OB       i 
PBE8EHTM£lfT. 

^=»4  (U.S.C.CA.CaL)  Accusation  for  a  misde 
meanor  committed  against  the  laws  of  the  Unit- 
ed States  may  properly  be  by  informatioB.- 
Blanc  V.  U.  S.,  641. 

V.  REQUISITES  AHB  SUFFIOIEHOT 
OF  AGCU8ATIOH. 

«=>II7  (U.SXJ.C.A.IU.)  ne  rule  that  infer- 
ences are  to  be  taken  against  the  pleader  doa 
not  extend  to  imagining  inferences  that  are  cm- 
trary  to  the  fair  common-sense  reading  of  tli< 
averments.— Meyer  v.  U.  S.,  280. 
<8s>ll9  (U.S.C.CA.ia)  The  unessential  qooti^ 
words  of  an  indictment,  that  the  three  defend- 
ants had  conspired  *Vitb  other  persona  to  tbe 
grand  jury  unknown,*'  may  be  ignored;  there 
being  no  evidence  of  there  having  been  more 
than  the  three  conspirators.— Meyer  v.  U.  &, 
280. 

VI.  JOIHPEB  OF  PARTIES,  OFFEKSBlj 

AHD   GOinrTS,  DUPUOITT, 

AHD  EIJ3CTIOH. 

<5=»I24(6)  (U.S.C.C.A.Ohio)  Under  Criminal 
Code,  i  332  (Comp.  St  f  10506),  making  aiders 
and  abettors  principals,  one  formerly  known  as 
an  accessory  may  be  charged  as  a  principal 
without  joimng  the  principal  offender. — Kelly  v. 

^  1 25(19)'  (U.  S.  C.  a  A.  Ark.)  An  indletmeDt 
against  an  officer  of  a  national  bank,  under 
Rev.  St  i  6200  (Comp.  St  {  9772),  for  makmf 
a  false  entry  in  a  report,  is  not  duplicitous  be- 
cause it  charges  that  the  entry  was  made  with 
intent  to  injure  and  defraud  the  bank  and  to 
deceive  the  Comptroller  of  the  Currency  and 
any  agent  appointed  to  examine  the  affairs  of 
the  bank.— Boone  v.  U.  S.,  113. 

vn.  MonoH  TO  qd  ash  or  dis- 

mSS,  AHD  DEmrBREB. 

<8=»I39  (U.S.C.C.A.N.Y.)  A  motion  to  quash 
an  indictment  on  the  ground  Hiat  it  does  not 
charge  facts  sufficient  to  constitute  an  otfmK 
may  be  made  at  any  time,  even  after  verdict— 
Cohn  V.  U.  S.,  371. 

Vm.  AMEHDMEHT. 

«=>I59(2)  (U.S.C.C.A.N.Y.)  Trial  court's  actioo 
in  striking  certain  words  in  a  count  on  motion  hy 
government,  to  which  defendant  made  no  objec- 
tion, constitutes  error  fatal  to  a  convictioo  od     m 
that  count— Dodge  v.  U.  S.,  3ia  I 

IX.   ISSUES.  PROOF.  AHD  VARIAKCC 

<5=»I7I  (U.S.C.CA.Ohio)  Clonspiracy  alkged 
may  fail  in  proof,  as  well  as  proved  conspiracy 
may  fail  in  execution;  hence  failure  to  prore 
the  existence  of  a  conspiracy  alleged  to  ht^ 
been  formed  to  defraud  the  United  States  can- 
not aflPect  the  right,  regardless  of  coDspiiW. 
to  prove  that  the  fraud  which  was  the  allefN 
object  of  the  conspiracy  was  actually  commit- 
ted.-Kelly  v.  U.  S.,  408. 
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XI.  WAIVER  OF  DEFECTS  AHB  OB- 

JEGTIOire,  AND  AIDER  BT 

VERDICT. 

es>202(2)  (U.S.C.0»A.OaI.)  A  defendant,  who 
waits  until  after  verdict  before  making  ob- 
jection to  the  sufficiency  of  the  indictmont, 
waives  all  objections  which  run  to  the  mere 
form  in  which  the  various  elements  of  the  crime 
are  stated.— Shilter  v.  TJ.  S.,  12. 
«=>202(5)  (U.S.O.CJL.Cal.)  A  defendant  who 
waits  until  after  ver(Uct  before  making  objec- 
tion to  the  sufficiency  of  the  indictment,  waives 
all  objections  which  run  to  the  mere  form  in 
which  the  various  elements  of  the  crime  are  stat- 
ed, or  to  the  fact  that  the  indictment  is  inar* 
tincially  drawn;  but  defects  in  substance,  or 
failure  of  the  indictment  to  state  facts  to  con- 
stitute an  offense,  are  not  cored  by  verdict.— 
Shilter  v.  U.  S.,  12. 

INFANTS. 

See  Negligence,  ^=951. 

INFRINGEMENT. 

See  Trade-Marks  and  Trade-Names,  ^=»62. 

INJUNCTION. 

See  Appeal  and  Error,  ^=s>100,  339;  Corpo- 
rations, ^=»320;  Courts,  ^=»317;  Evidence, 
^=»23;  Judgment,  «=5>407,  708:  Patents,  ^=» 
317,  323,  327;  Perjury,  ©=>9;  Railroads,  «=» 
54;  Receivers,  ^=»7y;  Trade-Marks  and 
Trade-Names,  «=»66,  07,  69,  70,  80%,  93, 
97. 

n.  SUBJECTS   OF   PROTECTION   AND 
RELIEF. 

(B)  PropertTy  Conveyanoea,  and  Ine«Bi« 
branoes. 

«=>56  (U.S.C.C^.Ohio)  Secret  formulas  and 
processes  are  property  rights,  which  will  be 
protected  by  injunction,  not  only  as  against 
those  who  attempt  to  disclose  or  use  them  in 
violation  of  confidential  relations  or  contracts, 
express  or  implied,  but  against  those  partici- 
pating in  the  attempt  vidth  knowledge  of  such 
relations  or  contracts,  though  they  might  in 
time  have  reached  the  same  result  by  independ- 
ent efforts.— Herold  v.  Herold  China  &  Pottery 
Co.,  01. 

(G)   Personal  Rlirbta  and  Dntles. 

«=s»IOI(3)  (U.S.C.CA.Cal.)  Where  the  con- 
tracts of  employment  between  an  electric  rail- 
road company,  m  part  engaged  in  transporting 
war  material  and  munitions  workers,  and  its 
employes,  provided  that  employes  shall  not  be 
members  of  a  labor  union,  and  the  grand  officers 
of  certain  railroad  brotherhoods  attempted  to 
unionize  such  employes  and  order  a  strike,  not 
by  recommending  or  advising  or  persuading  the 
members  to  breach  their  contract  in  which  they 
were  engaged  by  any  peaceful  or  lawful  means, 
but  by  threats,  opprobrious  epithets,  and  insults 
to  such  an  extent  that  it  became  necessary  for 
the  Commanding  Officer  of  the  United  States 
submarine  base  in  the  neighborhood  to  give  prop- 
er warning  against  interference  with  traffic,  and 


to  station  naval  guards  on  each  car,  a  bill  for 
an  injunction  will  lie,  in  view  of  Act  Oct  15, 
1914.— Montgomery  v.  Pacific  Electric  Ry.  Co.» 
398. 

m.   ACTIONS   FOR   INJUNCTIONS. 

<S=>n4(8)  (U.S.CCA.Ohio)  To  a  suit  by  a 
corporation  against  another  corporation  ana  its 
striking  employes,  to  enjoin  the  latter  from  in- 
terfering with  its  business  and  present  employ- 
es, the  defendant  corporation  is  an  indispensable 
party ;  its  rights  as  against  those  of  its  code- 
fendants  hemg  necessarilv  involved.^-Iron 
Molders*  Union,  Local  No.  08,  v.  Niles-Bement- 
Pond  Co.,  424. 

«=s>l28  (U.S.C.CA.Ohio)  In  suit  by  a  pottery 
company  to  enjoin  use  of  its  trade  secrets  and 
processes  by  defendant,  its  former  manager 
and  a  competing  company,  evidence  as  to  dis- 
closure of  trade  secrets  and  processes  by  the 
manager  held  insufficient  to  sustain  decree  for 
plaintiff;  there  having  been  no  disclosure  in 
evidence  of  what  each  party  claimed  as  a  trade 
secret.— Herold  v.  Herold  China  &  Pottery  Co., 
01, 

IV.  PRBTiTMTNARY  AND  INTERI.OC17- 
TORT  INJUNCTIONS. 

(A)  Grounds  and  Proeeedinffs  to  Proonre. 

^=:»I57  (U.S.C.C.A.MO.)  In  suit  to  marshal  the 
assets  01  a  railway  company  and  distribute 
them,  and  for  injunction  restraining  the  com- 

?>any  and  oUiers  from  interfering  with,  trans- 
erring,  etc.,  any  part  of  the  rauroad's  assets, 
wherein  receiver  was  appointed,  order  directing 

Eayment  of  interest  by  receiver  on  certain  notes 
eld  by  banks,  and  also  enjoining  such  payees 
from  selling  or  attempting  to  sell  any  collateral 
securing  the  notes,  held  irregular  and  invalid, 
as  not  conforming  to  Comp.  St.  §  1243a,  or  to 
new  equity  rule  7S  (198  Fed.  xxxix,  116  C.  O. 
A.  xmx).— Mississippi  Valley  Trust  Co.  v.  Rail- 
way Steel  ^ring  Co.,  302. 

(B)  Contlnnlnff,  Modlfyln^r,  Taeatlnv,  or 
Dissolving. 

^=s>l63(l)  (U.S.C.C.A.MO.)  Order  denying  trust 
company's  petition  to  dissolve  preliminary  in* 
junction  restraining  it  from  disposing  of  collat- 
eral securing  notes  of  railroad,  whose  assets  a 
steel  spring  company  was  seeking  to  marshal 
and  have  distributed,  a  receiver  having  been  ap- 
pointed, held  not  necessarily  erroneous,  despite 
irregularities  in  the  order  to  the  receiver  to 
pay  interest  on  the  notes,  which  order  embodied 
the  preliminary  injunction.— Mississippi  Valley 
Trust  Co.  V.  Railway  Steel  Spring  Co.,  302. 
^=»I75  (U.S.C.C.A.Kio.)  It  is  well-recognized 
practice,  on  application  for  dissolution  of  re- 
straining orders  or  preliminary  injunctions  on 
the  ground  of  irregularities,  to  deny  such  peti- 
tion if  at  the  time  of  the  hearing  the  court  is  of 
opinion  such  restraining  order  or  preliminary 
injunction  should  issue,  in  view  of  all  the  facts 
and  circumstances  then  existing.— Mississippi 
Valley  Trust  Co.  v.  Railway  Steel  Spring  Co., 
302. 

INSANE  PERSONS. 

See  Insurance,  ^=»440. 
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INSOLVENCY. 

See  Bankruptcy;  Beceiyers,  ^=»157. 

INSPECTION. 

See  Aliens,  ^=»51;  Carriers,  ^=»211;  Corpo- 
rations, ^=9320. 

INSTRUCTIONS. 

See    Criminal   Law,   <8=»778-844;   Trial.   4=9 
193-211. 

INSURANCE. 

See  Internal  Revenue,  ^=>7;  limitation  of  Ac- 
tions, <S==>28;  Payment,  «=s>80;  Usnry,  ^s»37. 

V.   THE  COHTRACT  IK  OEHERAIm 
(B)  CoBvtr«etloii  and  Operation. 

^=»I46(3)  (U.8.C.C.A.Tenn.)  Where,  under  a 
fire  policy,  it  was  questioDable  whether  the  in- 
surer was  entitied  to  the  additional  premium 
claimed,  the  provisions  creating  an  ambiguity, 
insurer  has  the  burden  of  explaming  the  same. 
— ^Hanson  v.  Royal  Ins.  Co..  3. 
«=»I77  (U.S.C.C,A.Tenn.)  Where  fire  policy 
provided  that  if  at  the  expiration  of  the  policy, 
or  if  it  should  be  canceled  by  the  assured,  the 
average  time  cotton  under  liability  has  been  at 
risk  shall  exceed  two  days,  the  assured  should 
pay  an  additional  prenuum,  and  the  insurer 
treated  the  policy  at  an  end  because  the  receiv- 
er was  appointed  for  the  assured,  the  insurer's 
claim  to  the  additional  premium  can  be  sus- 
tained only  on  the  ground  that  the  receivership 
was  equivalent  to  a  cancellation  of  the  policy 
by  the  assured;  the  term  '^expiration"  in  such 
a  contract  meaning  expiration  by  lapse  of  time. 
—Hanson  v.  Royal  Ins.  Co.,  3. 

Vm.   CANGELUkTION.     SURRENDER. 
ABANDONBfENT,   OR   RESCIS- 
SION OF  POUCT. 

^=»232  (U.8.C.C.A.Tenn.)  Where  a  fire  policy 
provided  that  it  should  be  void  if  any  change 
other  than  by  death  of  assured  should  take 
place  in  the  interest,  titie,  or  possession  of 
the  subject  of  the  insurance,  and  on  a  receiver 
being  appointed  for  the  assured  the  insurer  de- 
clared the  policy  void,  held,  that  such  termina- 
tion of  the  policy  did  not  amount  to  a  cancel- 
lation of  the  policy  by  the  assured,  so  as  to  en- 
title the  insurer  to  certain  additional  premiums. 
—Hanson  v.  Royal  Ins.  Co.,  3. 

IX.  AVOIDANCE  OF  POUOT  FOR  MIS« 
REPRESENTATION,  FRAUD,  OR 
BREACH  OF  WARRANTY  OR 
CONDITION. 

(A)   Ground*  In  General. 

<8=»255  (U.S.C.O.A.N.Y.)  Where  the  underwrit- 
er requests  information  in  the  application  which, 
when  given,  amounts  to  a  representation,  such 
answer   to   a   specific  question   is   conclusively 

5 resumed  to  be  material  to  the  risk. — Snare  & 
riest  Co.  v.  St.  Paul  Fire  &  Marine  Ins.  Co., 
441. 

€=>265  (U.S.C.C.A.N.Y.)  A  statement  in  an  ap- 
plication for  a  marine  policy  on  a  vessel,  "war- 


ranted docked  and  orerhankd*"  not  emrried  iBt« 
the  policy,  is  a  representation  only,  and  io  u 
action  at  law  on  the  policy  may  h%  shown  te 
have  been  substantially  performed. — Snare  4 
Triest  Co.  T.  St.  Paul  Fire  ft  Marine  Ins.  Go^  . 
441.  * 

(B)   Matters   Relatlmir  to   Propertr  or  U- 
tereat  laaared. 

^=»272  (U.S.aCJLN.Y.)  The  word  "docket- 
as  used  in  application  for  marine  insarance,  k^ 
not  to  be  ambiguous,  but  to  mean  dry-docked- 
Snare  &  Triest  Co.  t.  St.  Paul  £lre  A  Marine 
Ins.  Co.,  441. 

X.  FORFEITURE  OF  POI.IOT  FOB 
BREACH  OF  PROIOSSORT  WAS- 
RANTY,  COVENANT,  OR  CONDI- 
TION SUBSEQUENT. 

(B)  Matters  Belatta*  to   Proportr   or  Ib- 
tereat  Ini 


^=s>3l2  (U.S.C.CJLN.T.)  A  representation  in  in 
application  for  insurance  on  a  vessel  during  a 
voyage,  that  she  will  be  dry-docked  and  over 
hauled  before  the  voyage,  is  promissory,  and  a 
substantial  compliance  with  it  is  sufficient  to 
sustain  the  contract.— Snare  A  Triest  Co.  v.  St 
Paul  Fire  A  Marine  Ins.  Co.,  441. 

A  representation  in  the  application  for  a 
marine  policy  that  the  vessel  would  be  dry- 
docked  and  overhauled  before  the  voyage  may 
be  shown  to  have  been  substantially  complied 
with  by  proof,  which  warrants  a  finding  that, 
while  not  dry-docked,  she  was  made  entirdy  sea- 
worthy, and  was  in  as  good  condition  as  sbe 
would  have  been  made  if  dry-docked.— Id. 

Zn.  RISKS  AND  CAUSES  OF  I.088. 
(D)  lilfe  lasaranee. 

<S=»446  (U.S.C.C.A.Wash.)  An  exception  from 
liabilitv  for  death  by  "suicide,  sane  or  insane,** 
in  a  life  policy  includes  self-destruction  irrespec- 
tive of  the  assured's  mental  condition  at  the 
time  of  the  act.— United  States  Fidelity  &  Guar- 
anty Co.  V.  Blum,  617;  Penn.  Mut.  Life  Ins. 
Co.  y.  Blum,  621. 


INSURRECTION. 

ttvy,  «=s»40; 

INTENT. 


See  Army  and  Navy,  «=»40;  War,  «=34;  Wit- 
nesses, ^=9414. 


See  Fraud,  ^=s>B, 

INTEREST. 

See  Damages,  ^=s>69;  Injunction,  ^9157, 163; 
Internal  Revenue,  ^s»7;  Usury. 

n.   RATE. 

<5=5>37(1)  (U.S.CCAJ^.Y.)  An  agreement  to 
pay  interest  at  a  specified  rate  **to  the  date  w 
payment  of  the  amount'*  means  to  the  date  of 
actual  payment,  and  not  to  the  date  when  p«7* 
ment  should  have  been  made  and  the  contract 
rate  governs  to  the  date  of  entry  of  jodgmeflt 
or  decree  in  equity  for  the  amount.— Agency  <» 
Canadian  Car  &  Foundry  Co.  v.  American  Can 
Co.,  379. 
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HI*  TIME  AND  COMPUTATIOK* 

€=>46(1)  (U.S.C.C.A.N.Y.)  Where  different 
claimants  to  an  admitted  indebtedness  of  defend- 
ant made  a  valid  settlement  of  their  differences, 
fixing  the  part  due  each,  which  settlement 
defendant  refused  to  recognize,  in  the  absence 
of  any  agreement  respecting  interest,  defendant 
held  chargeable  with  interest  at  the  legal  rate 
from  the  date  of  demand  after  the  settlement- 
Agency  of  Canadian  Car  &  Foundry  Co.  ?. 
American  Can  Co.,  379. 

INTERNAL  REVENUE. 

See   Poisons,  ^=>2,  4,  9;    Receivers,   ^=»77; 
Statutes,  ^=s>219. 

^=»4  (U.S.C.C.A.Ohio)  In  case  of  ambiguity  in 
the  Income  Tax  Act  of  1913,  the  language  is 
to  be  construed  most  strongly  in  favor  oc  the 
taxpayer.— U.  S.  v.  Coulby,  165. 
«=>4  (U.S.C.C.A.Pa.)  In  construing  Act  Sept 
8.  1916,  tit.  3,  I  301  (Comp.  St.  $  €§36^ b),  tlie 
court  must  put  himself  in  the  position  of  Con- 
gress when  it  enacted  the  law,  and  from  the 
circumstances  and  surroundings  then  existing, 
and  the  general  purpose  then  in  view,  ascertam 
what  was  meant  to  be  done.— Carbon  Steel  Co. 
▼.  Lewellyn,  473. 

«=5>7  (U.S.C.CA.N.Y.)  A  trustee  of  a  bankrupt 
corporation,  who  is  not  carrying  on  its  business, 
but  has  received  funds  as  a  result  of  a  compro- 
mise made  by  him  with  a  foreign  corporation  of 
a  claim  for  nonpayment  of  salary  and  commis- 
sions, is  not  liable  to  pay  an  income  tax  under 
Act  Sept  8,  1916,  fi  13(c),  being  Comp.  St  { 
6336m,  since  under  such  section  only  net  income 
earned  by  a  trustee  while  operating  the  business 
of  a  bankrupt  corporation  is  taxable.— In  re 
HeUer,  Hirah  &  Co.,  276. 
^=>7  (U.S.C.C.A.Ohio)  Under  Income  Tax 
Law  1913,  a  member  of  a  partnership  need 
not  include  as  part  of  his  net  income,  subject 
to  tax,  funds  derived  from  or  through  the 
partnership,  which  has  been  received  by  the 
firm  as  dividends  on  stocks  owned  by  it  in 
corporations  taxable  on  their  net  income.— 
U.  S.  V.  Coulby,  165. 

«S=»7  (U.S.C.C.A.Or.)  Where,  in  1907,  the  own- 
er of  land  leased  the  same  for  23  years,  under 
an  agreement  requiring  the  tenant  to  construct 
an  expensive  bride  building,  and  on  the  tenant's 
default  the  owner  retook  possession  in  1916,  the 
value  of  the  building  cannot  be  deemed  income 
accruing  in  the  year  1917,  within  Income  Tax 
Law  Sept.  8,  1916,  fi  2a  (Comp.  St.  §  6336b).  for 
under  the  lease  the  title  to  the  building  vested 
in  the  owner  immediately  upon  construction,  and 
the  lessee's  default  caused  the  owner  a  loss. 
—^Miller  v.  Gearin,  293. 

Where  an  income  tax  law  is  doubtful,  doubts 
should  be  resolved  in  favor  of  the  taxpayer 
against  the  government — Id. 
«=>7  (U.S.C.C.A.Pa.)  The  proviso  in  Income 
Tax  Act  Oct.  3,  1913.  J  2,  G  (b),  that  in  com- 
puting gross  income  life  insurance  companies 
shall  not  include  as  income  in  any  vear  such 
portion  of  any  actual  premium  received  from 
an^  individual  policy  holder  as  shall  have  been 
paid  back  or  credited  to  such  individual  policy 
holder,  or  treated  as  an  abatement  or  premium 
of  such   individual   policy   holder  within   such 


year,"  treats  policy  holders  individually  and  sep- 
arately, and  not  in  mass,  and  a  company  may 
not  exclude  from  its  income  a  dividend  paid  to  a 
policy  holder,  even  though  for  redundancies  in 
premiums  previously  paid,  unless  it  has  received 
premiums  from  him  during  the  tax  year,  and 
then  only  to  the  extent  of  the  amount  of  premi- 
ums so  received  from  him,  either  actually  or  the* 
oretically.- Lederer  v.  Penn  Mut  Life  Ins.  Co., 
167. 

So-called  dividends  paid  to  policy  holders  by 
a  mutual  level  premium  life  insurance  company, 
consisting  of  excess  premiums  collected,  are  cov- 
ered by  the  noninclusion  clause  of  Income  Tax 
Act  Oct  3,  1913,  f  2,  G  (b),  and  ma^  not  be 
deducted  from  gross  income  in  ascertaining  net 
income  under  the  deduction  clause,  as  sums  paid 
on  "policy    ♦    ♦    ♦    contracts."— Id. 

Interest  on  redundancies  of  premiums  for  pre* 
vious  years,  paid  by  a  policy  holder  in  a  life 
insurance  company  and  allowed  to  remain  with 
the  company  under  the  contract  when  paid  to 
the  policy  holder,  constitutes  a  "dividend.'*  with- 
in the  meaning  of  Income  Tax  Act  Oct.  3,  1913, 
J  2,  G  (b),  providing  for  deduction  from  gross 
income  of  "the  sums  other  than  dividends  paid 
within  the  year  on  policy  ♦  ♦  ♦  contracts," 
and  may  not  be  deducted  thereunder.— Id. 

Under  life  insurance  policies  providing  for 
payment  to  the  beneficiaries  in  installments  on 
death  of  insured,  and  for  interest  on  deferred 
installments,  interest  so  paid  is  not  a  dividend, 
but  a  "sum  other  than  dividends  paid  ♦  ♦  ♦ 
on  policy  ♦  ♦  ♦  contracts,"  and  deductible 
by  tne  company  from  gross  income,  under  In- 
come Tax  Act  Oct.  3.  1913,  §  2,  G  (b).— Id. 
<g=»9  (U.S.C.CA.Pa.)  A  steel  company,  con- 
tracting to  deliver  shells  to  a  foreign  govern- 
ment which  manufactured  in  its  own  plant 
bara  for  which  shells  were  made,  and  turned 
them  over  to  subcontractors  for  completion,  re- 
taining ownership  and  control  of  the  work,  and 
afterwards  delivering  shells  under  its  contract, 
realizing  a  net  profit  was  "manufacturing 
shells,"  and  therefore  subject  to  the  tax  im- 
i^osed  by  Act  Sept  8,  1916,  "making"  being 
manufacturing.— Carbon  Steel  Co.  v.  Lewellyn, 
473. 

A  company  which  contracted  with  another 
company,  having  a  contract  with  a  foreign  gov- 
ernment, to  sell  and  deliver  high  explosive 
shells,  to  furnish  the  steel,  and  complete  six 
of  the  initial  steps,  representing  about  40  per 
cent,  of  cost  of  shells,  held  "a  person  manu- 
facturing ♦  ♦  ♦  shells  ♦  ♦  ♦  or  any  part 
of  any  of  the  articles  mentioned,"  and  to  be  sub- 
ject to  the  tax  imposed  by  Act  Sept.  8. 1916.— Id. 

A  subcontractor  which  agreed  with  contrac- 
tor, having  contract  with  a  foreign  government 
to  supply  high  explosive  shells,  to  furnish  to 
contractor  rough  steel  shell  forgings,  and  which 
to  fulfill  its  contract  made,  had  made,  or 
bought  in  the  market  steel  required,  held  "a 
person  manufacturing  ♦  ♦  ♦  shells  ♦  ♦  ♦ 
or  any  part,"  thereof  and  to  be  subiect  to  the 
tax  imposed  by  Act  Sept  8,  1916.— Id. 
<8=>ll  (U.S.C.C.A.Pa.)  The  broad  general  pur- 
pose of  Act  Sept.  8,  1916,  was  to  incliule  in  the 
field  of  taxation  all  such  specified  articles  or 
parts  thereof  as  were  either  made  for  war  pur- 
poses, or  were  withdrawn  from  the  general  field 
of  commerce  and  used  for  the  making  of  war 
articles.— Carbon  Steel  Co.  v.  Lewellyn,  473. 
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INTERNATIONAL  LAW. 

See  Admiralty,  ^=»72;  Constitutional  Law,  ^s> 
68. 

«=»9  (U.S.C.C.A.N.Y.)  The  righto  and  liabili- 
ties of  a  state  are  not  affected  by  a  change  in 
the  form  or  the  personnel  of  iU  government, 
however  accompbshed. — Agency  of  Canadian 
Car  &  Foundry  Co.  v.  American  Can  Co.,  379. 
<8=»I0  (U.S.C.C.A.Pa.)  On  principles  of  inter- 
national comity,  a  United  States  court  is  bound 
to  accept  a  suggestion  of  the  British  ambassa- 
dor that  the  British  government  requisitioned  a 
certain  British  ship  at  a  certain  time.— The 
Adriatic.  622. 

A  United  States  court,  in  a  libel  against  a 
British  ship,  on  suggestion  by  the  British  am- 
bassador, appearing  as  amicus  curie,  that  tiie 
ship  has  been  duly  requisitioned  by  the  British 
government,  is  not  at  liberty  to  consider  the 
question  of  the  validity  of  the  requisition,  or  to 
consider  a  claim  by  libelant,  alleging  breach  of 
a  charter  party,  that  the  British  government  did 
not  have  power  to  requisition  the  vessel,  be- 
cause the  vessel  at  the  time  was  on  the  high 

■**^~^*"      INTERVENTION. 

See  Bankruptcy,  ^s»88. 

INTOXICATING  LIQUORS. 

Vm.   OBIMINAI.    PB08ECUTI0KS. 

<5=»236(1)  (U.S.O.CJlS.C.)  Evidence  tiiat  wit- 
nesses found  whisky,  molasses,  meal,  and  fm  iron 
pot  containing  liquid  which  apparently  had  been 
boiled  in  defendanU*  house,  etc.,  hM  to  sustain 
a  conviction  for  illicit  distilUng.— Smiling  v. 
U.  S.,  301. 

JOINT  ADVENTURES. 

See  Trusts,  «s»110. 

«=s>4(l)  (U.S.C.C.A.Alaska)  Where  complain- 
ant and  defendant,  joint  adventurers,  located  a 
mining  claim,  and  defendant,  after  erasing  the 
name  of  complainant  and  substituting  that  of 
another,  who  disposed  of  a  one-fourth  inter- 
est to  a  bona  fide  purchaser,  made  discovery, 
held  that,  as  the  discovery  by  defendant  Inured 
to  the  benefit  of  both  parties,  and  defendant's 
act  alone  made  possible  the  conveyance  of  a 
one-fourth  interest,  complainant  is  entitied  to 
recover  a  half  interest  in  the  claim.— Cascaden 
V.  O'Connor,  80. 

JUDGES. 

See  Criminal  Law,  ©=>864,  1174,  1186;    Per- 
jury, ^=»29. 

JUDGMENT. 

See  Courts,  <8=»366.  405;   Equity,  «=»422-436; 
Execution;    Sunday,  ^s»15. 

For  judgments  in   particular  actions  or   pro- 
ceedings, see  also  the  various  specific  topics. 

Por  review  of  judgments,  see  Appeal  and  Er- 
ror. 

X.   EQUITABLE  RELIEF. 
(A)  Nature  of  Remedr  and   Groanda. 

e=>407(l)   (II.S.C.CA.N.D.)  An  injunction  will 

not  be  granted   to   restrain  enforcement  of  a 


judgment  at  suit  of  a  third  person,  on  the 
ground  that  he  will  be  liable  over  to  the  defend- 
ant therein,  where  the  matter  allied  as  basis 
for  the  Injunction  would  be  available  to  com- 
plainant as  a  defense  in  an  action  against  him. 
—Slmonltscfa  v.  Bruce,  347. 
^=»423  (U.S.C.C.A.N.D.)  It  is  not  groond  for 
equitable  Interference  with  a  judgment  that  the 
defendant  by  his  own  act  or  omission  failed 
eiFectually  to  avail  himself  of  a  defense,  or  that 
the  court  decided  questions  of  law  or  fact  er- 
roneously.—Slmonltsch  v.  Bruce,  347. 
<S=>429  (U.S.C.C.A.N.D.)  It  la  not  ground  for 
equitable  Interference  with  a  jndginent  that  the 
defendant  by  his  own  act  or  omission  failed 
effectually  to  avail  himself  of  a  defense. — Simon- 
itsch  V.  Bruce,  347. 

XX.  dOJJLATEKAL  ATTAOK. 
(A)  Jadvments  Impeaehable  CollmtemUr. 

^=»472  (U.S.C.C.A.ya.)  A  judgmoit  of  a  feder- 
al District  Court  having  jurisdiction  of  the  sub- 
ject-matter, the  parties  thereto  being  in  fact 
citizens  of  different  states,  which  has  not  beca 
challenged  by  appeal  or  writ  of  error,  is  binding 
upon  the  parties  and  their  privies  until  reversed 
or  otherwise  set  aside,  and  is  not  open  to  ool- 
lateral  attack.— Miller  v.  Williams,  284. 

Zn.   CONBTRUCnOllAND      OPERA- 
TION  IK   OENERAI.. 

^=s>53l  (U.S.C.C.A.Ky.)  Where  the  decree  did 
not  run  against  plaintiff  trustee  in  a  repre^ 
sentative  capacity,  he  being  styled  therein  **D. 
R.  Howard,  trustee,"  prima  fade  Indicating  the 
word  "trustee**  was  merely  descriptive^  while 
the  order  for  execution  was  directed  against 
"D.  R.  Howard,  trustee."  was  personally  li- 
able.—Howard  V.  Leete,  68. 

ZIV.   CONCLUSIVElffESS   OF    ADJUDI- 
CATION. 
(B)  Persoas  Caaeladed. 

©=>678(1)  (U.S.C.CA.Okl.)  A  decree  against  a 
corporation,  which  was  subsequently  adjudicat- 
ed a  bankrupt,  establishing  and  foreclosing  t 
vendor's  lien  on  real  estate,  estops  the  bankrupt 
its  trustee^  and  general  creditors  from  aasertmf 
or  maintaining,  not  only  every  matter  offered, 
but  also  every  admissible  matter  that  mi^t 
have  been  offered,  In  the  foreclosure  suit  to  de- 
feat the  plaintiff's  claim.— Rader  v.  Star  Mill  St 
Elevator  Co.,  541. 

<8=»684  (U.S.C.C.A.W.Va.)  A  judgment  in  i 
suit  for  tne  purchase  money  of  land,  allowing  de- 
fendant therein  credit  for  a  parcel  in  dispute  as 
for  a  deficiency,  because  of  a  recovery  in  eject- 
ment by  a  third  person  against  vendor's  tenant.  ^ 
is  not  available  as  a  finding  that  plaintiff  had  ^ 
no  such  title  as  vendee  was  bound  to  accept,  in 
a  subsequent  action  to  recover  the  dispnted 
parcel,   brought   against   those  claiming   nnder 

£Iaintlff  in  the  ejectment  suit— Huntington  t. 
Dickinson,  447. 
<&=:»708  (U.S.C.CwA.Okl.)  In  an  action  actinst  • 
city,  based  on  its  alleged  neglect  and  rexusal  to 
make  a  reassessment  of  benefits  to  pay  panof 
bonds,  to  supply  the  deficiency  caused  by  itM  *9- 
Ressment  of  property  which  was  not  subjrtt 
thereto,  a  judgment  recovered  ai^dnst  the  dt3 
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by  the  owner  of  each  property,  declaring  the  as- 
sessment invalid  and  enjoining  its  enforcement, 
held  admissible  in  evidence.— Oklahoma  City  v. 
Orthwein,  25a 

(C)  Mattera  Concluded. 

<©=>7l3(l)(U.S.O.CJ^.N.Y.)  Findings  -of  fact 
and  law,  stated  in  an  order  of  a  federal  court  di- 
recting its  receiver  for  an  electric  railway 
company,  operating  under  franchises  from  dif- 
ferent municipalities,  to  apply  to  the  state  Pub- 
lic Service  Commission  for  an  increase  of  rates 
of  fare,  held  not  an  adjudication  binding  upon 
the  municipalities. — Westinghouse  Mectric  A 
Mfg.  Co.  V.  Binghamton  By.  Co.,  14. 

(D)  Jvdinnenta    In    Partlcvlar    Claaaea    of 
Actlona  and  Prooe«dlnffa. 

«=»747(1)  (D.S.C.O.A.W.Va.)  Under  Code  W. 
Va.  1913,  c.  90,  i  35  (sec.  4103),  providing  that 
a  judgment  in  ejectment  shall  be  conclunve  as 
to  the  right  of  possession  upon  the  party  against 
whom  rendered  and  all  persons  claiming  from, 
through,  or  under  him,  by  title  accruing  after 
commencing  of  suit,  a  judgment  against  the 
tenant,  in  an  ejectment  suit  to  which  the  land- 
lord is  not  a  party,  does  not  affect  the  land- 
lord's title.— Huntington  v.  Dickinson,  447. 

JUDICIAL  POWER. 

See  Constitutional  Law,  ^=»68. 

JUDICIAL  SALES. 

See  Execution,  ^=>222. 

JURY. 

See  Aliens,  ^=s»54;  Appeal  and  Error,  ^=»177; 
Criminal  Law,  ^s»864. 

n.  BIGHT  TO  TRIAIi  BY  JUBT. 

^=s>\B(l)  (U.S.C.C.A.VaL)  In  setting  aside  ft 
fraudulent  release  of  its  own  judgment,  a  law 
court  is  exercising  equitable  power,  founded  on 
its  control  of  its  own  records  or  of  its  own  pro- 
cesses, and  a  jury  trial  may  not  be  demanded  as 
of  right.— Miller  v.  WilUams,  284. 
«=>3T(1)  (U.S.C.C.A.S.D.)  For  the  court  to 
permit  a  transfer  of  action  at  law  for  fraud  in 
a  sale  to  the  equity  docket  is  an  error  affecting 
the  substantial  right  of  defendant  to  a  jury 
trial,  requiring  reversal.— Issenhuth  v.  Kirkpat 
rick,  309. 

LABOR  DISPUTES. 

See  Injunction,  ^s»101. 

UNDLORD  AND  TENANT. 

See  Frauds,  Statute  of,  ^=»120:  Internal  Rev- 
enue, ^=>7;  Judgment,  ^=»684,  747;  Plead- 
ing, ^=»258. 

n.  LEASES  AND  AGBEEMENTS  Df 
GENEBAL. 

(A)  ReavUltea  and  Validity. 

«=>22(4)  (U.S.C.C.A.N.Y.)  In  an  action  against 
a  Michigan  corporation  for  breach  of  an  agree- 
ment to  lease  ^ew  York  property  for  a  term  of 
years,  the  question  whether  the  minds  of  the 


parties  had  met  held  for  the  jurr.— Botes' Wood- 
ward Co.  y.  Ford  Motor  Co.,  83a 

LARCENY. 

See  Receiving  Stolen  Goods. 

I.   OrFEHSES   AlID    BESPONSIBIUTT 
THEBEFOB. 

«=»!  (U.S.C.C.A.N.J.)  In  a  prosecution  for 
violating  Act  Feb.  13,  1013  (Comp.  St.  H  8003, 
8604),  making  it  a  crime  to  steal,  or  unlawfully 
take,  carry  away,  or  conceal,  etc.,  any  goods 
or  chattels  moving  as  part  of  an  interstate  or 
foreign  shipment,  etc.,  the  statute  will  be  con- 
strued to  apply  to  the  case  of  a  shipment  from 
one  point  in  the  state  to  another  point,  where 
the  route  is  inpart  without  the  state.— U.  S. 
V.  Moynlhan,  409. 

n.  PBOSEOUTIOy  awp  pukish- 
IffEIfT. 
(B)  Bvldenee. 
^=s»55  (U.S.C.C.A.N.J.)  In  a  prosecution  under 
Act  Feb.  13,  1913  (Comp.  St  fif  8003,  8604), 
denouncing  the  offense  of  stealing,  or  unlaw- 
fully taking,  carrying  away,  or  concealing,  or 
by  fraud  or  deception  obtaining  from  any  rail- 
road car,  station  house,  or  platform,  depot, 
steamboat,  vessel,  or  wharf,  any  goods  or  chat- 
tels moving  as  an  interstate  or  foreign  ship- 
ment, etc.,  where  it  appeared  that  a  bale  of 
silk  was  pushed  from  an  express  wagon,  and  it 
was  claimed  defendant  attempted  to  place  the 
silk  in  an  automobile,  etc.,  evidence  held  in- 
sufficient to  show  that  the  silk  was  stolen  from 
any  platform,  etc.— U.  S.  y.  Moynlhan,  469. 

LEASE. 

See  Landlord  and  Tenant. 

LEGISUTIVE  POWER. 

See  Constitutional  Law,  ^=»62. 

LICENSES. 

See  Copyrights,  ^=»50. 

LIENS. 

See    Mortgages,    ^s>161;     Receivers,    4=»77; 
Shipping,  ^=s>49. 

«=»22  (U.S.C.C.A.OkL)  The  legal  presumption 
is  that  one  who  has  a  legal  and  equitable  lieir 
on  property  intends  to  maintain  and  enforce  it, 
and  his  abandonment  thereof  may  not  be  ad- 
judged without  clear  and  convincing  evidence 
of  his  intention  to  abandon.— Rader  v.  Star  Mill 
&  Elevator  Co.,  541. 

LIFE  ESTATES. 

See   Bankruptcy,   ^=»440;    Wills,  ^=»607. 

LIMITATION  OF  ACTIONS. 

X.  STATUTES    OF    LIMITATION. 

(B)   L.lmlt«tiona   Applicable  to  PartlciilAr 
Actlona. 

«=»28(1)  (U.S.C.C.A.Or.)  An  action  to  recover 
from  an  insurance  company  moneys  repaid  to  it 
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by  plaintiff,  because  of  threats  of  a  committee  of 
leading  insurers  that  they  would  publish  charg- 
es that  the  money  had  been  fraudulently  obtain- 
ed, falls  within  uie  six-year  period  of  limitation 
established  by  L.  O.  L.  §  6,  for  actions  upon 
contracts  or  liability  express  or  implied,  and 
not  within  the  two-year  period  prescribed  by 
section  8  for  injuries  not  arising  on  contract.— 
Lipman,  Wolfe  &  Go.  y.  Phoenix  Assur.  Go., 
.484. 

II.   COMPUTATION     OF     PERIOD     OF 
LIMITATION. 

(A)  Aecriuil    of    Rlirlftt    of    Aetion    or    De- 
fense. 

<8=>46(C)  (U.S.G.G.A.Mich.)  Where  a  lease  of 
machines  for  a  term  of  years  provided  for 
monthly  rental  on  a  royalty  basis,  but  fixed  a 
minimum  annual  rental  for  each  machine,  with- 
out stating  when  any  deficiency  should  be  pay- 
able, a  cause  of  action  for  such  a  deficiency 
arose  on  the  lapse  of  a  reasonable  time  after 
expiration  of  the  year,  and  from  that  time 
limitation  ran  agamst  an  action  therefor.— 
Fellows  y.  National  Gan  Go.,  120. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LOGS  AND  LOGGING. 

<^=>3(ll)  (U.S.G.GA.S.G.)  A  deed  to  standing 
timber,  giving  the  grantee  10  years  from  the 
time  of  commencing  to  cut  within  which  to  cut 
and  remove  the  timber,  vests  in  the  grantee  a 
present  estate  in  the  timber  trees,  with  the 
right  to  begin  cutting  within  a  reasonable  time 
from  the  date  of  the  deed. — ^Norfolk  Bank  for 
Savings  &  Trusts  v.  Whipple,  647. 
<S=>3a4)  (U.S.G.G.A.S.G.)  FaUure  of  the  gran- 
tee of  standing  timber  to  begin  cutting  the 
same  within  14  years  held  to  terminate  his  es- 
tate therein,  where  under  his  deed  he  was 
required  to  begin  cutting  within  a  reasonable 
time.— Norfolk  Bank  for  Savings  &  Trusts  y. 
Whipple,  647. 

<g=>8(l)  (U.S.C.GA.Vt.)  A  contract  by  plain- 
tiff to  cut  as  much  wood  as  possible  from  certain 
lots  of  defendant,  and  deliver  the  same  on  the 
cars  at  a  railroad  station  named,  for  a  stated 
price  per  cord,  defendant  to  furnish  him  provi- 
sions at  cost  during  the  work,  held  to  require 
defendant  to  furnish  the  necessary  cars. — ^Amer- 
ican Realty  Go.  y.  Gurran,  204. 

MAIL  ORDER  BUSINESS. 

See  Trade-Marks  and  Trade-Names,  $=»80Mi- 

MANUFACTURES. 

See  Corporations,  ^=»661;    Internal  Revenue, 

MARITIME  LIENS. 

See   Shipping,   ^=>49. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

See  Injunction,  <&»157,  163;  Receivers,  ^=»77. 


MASTER  AND  SERVANT. 

See   Associations,   ^=»19:    Corporatioiis,   ^=> 
423;   Injunction,  ^=s>10l 

I.  THE  BEIiATIOK. 
(B)   Statutory  RevnlatloB* 

^=>l6'/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=s>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

m.   MASTER'S    lilABHiITY    FOB    Df- 

JURIES  TO  SEBVAHT. 

(A)  Nature  and  Extent  la  Oeaeral. 

^=s»87i/2-  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=s>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

«=»94  (U.S.C.CA.Ohio)  Under  Page  &  A. 
Gen.  Code  Supp.  Ohio,  f  6330—1,  the  employer 
of  an  operator  of  finishing  rolls  for  sheet  steel 
was  liable  for  destruction  of  the  health  and 
sight  of  the  operator,  caused  by  the  constant 
glare  of  strong  light  on  the  rolls  he  was  re- 
quired to  inspect;  the  legal  consequences  of 
violating  the  statute  not  being  limited  to  the 
penalty  prescribed  in  section  6330— 0.— Zaj- 
kowski  y.  American  Steel  &  Wire  Ck>.,  147. 

(D)  Waralnv  aad  Inatractlair  Servant. 

<g==l50(2)  (U.S.C.C.A.Ohio)  Where  an  employ- 
er continues  an  employ^  for  a  substantial  time 
in  work  under  conditions  which,  in  the  absence 
of  precautions,  are  calculated  to  engender 
disease,  it  is  the  employer's  duty  to  warn  and 
instruct  the  employ^,  and  to  furnish  him  with 
effective  means  to  avoid  the  danger. — ^Zaj- 
kowski  y.  American  Steel  &  Wire  Co.,  147. 

(H)  Actions. 
^=»25034.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^s>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

<g=256(2)  (U.S.C.C.A.Ohio)  Petition  of  serv- 
ant, employed  in  operation  of  finishing  rolls 
for  pressing  sheets  of  steel,  rendered  blind  and 
invalided  in  his  employment,  held  to  state 
facts  constituting  a  cause  of  action  for  dam- 
ages due  to  an  occupational  disease  incident  to 
work  plaintiff  was  performing.— Zsjkowski  v. 
American  Steel  &  Wire  C3o.,  147. 
<g=»286(l)  (U.S.C.C.A.Va.)  In  an  action  for 
injury  to  a  brakeman,  the  questions  of  negli- 
gence and  assumption  of  risk  held  properly 
submitted  to  the  jury.— Virginian-  Ry.  Co.  t. 
Hfllstead    444. 

<©=>286(15)  (U.S.C.C.A.Va.}  Where  a  brake- 
man,  required  in  course  of  duty  to  mount  the 
ladder  on  the  side  of  a  moving  car,  was  injured 
by  his  foot  being  struck  by  a  switch  target  six  or 
seven  inches  from  the  passing  ladder,  proof  that 
the  construction  of  the  switch  was  in  accord- 
ance with  the  custom  of  railroads  is  evidence  of 
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due  care,  but  not  conclusive,  and  the  court  can- 
not hold  as  matter  of  law  that  so  narrow  a 
space  was  reasonably  safe.—Virginian  By.  Co. 
V    H&lfit6&.d    ■^■^  ■^ 

^288(1)  (U.S.C.CA.Va.)  The  question  of  a 
brakeman's  assumption  of  risk  held  properly 
submitted  to  the  jury.— Virginian  Ry.  Co.  v. 
Halstead,  444. 

VI.  WORKBfEN*S    COMPENSATION 
ACTS. 

(A)  Nature  and  Ground*  of  Master'*  Lla- 
bllltr. 

^=s»358  (U.S.C.CA.Md.)  A  stevedore,  injured 
while  loading  a  vessel,  who  was  entitled  under 
Judicial  Code,  f  24,  par.  3,  as  amended  by  Act 
Oct.  6,  1917,  to  the  remedy  afforded  by  the 
state  Workmen's  Compensation  Act^  held  not 
to  have  elected  that  remedy  by  signing  at  the 
request  of  an  attorney  the  notice  to  his  em- 
ployer contemplated  by  the  Compensation  Act, 
and  to  be  entitled  to  sue  in  admiralty,  etc.— 
Patapsco  Ship  Ceiling  &  Stevedore  Co.  v.  Sei- 
bert  134 

<g=»§76(2)  (U.S.C.CA.Ohio)  In  view  of  Const. 
Ohio,  art  2,  as  amended  September  3,  1912, 
and  in  view  of  Page  &  A.  Gen.  Code  Supp. 
Ohio,  {  6330—1,  the  Workmen's  Compensation 
Act  of  the  state  (103  Ohio  Laws,  p.  72,  ap- 
proved March  14,  1913)  has  no  application  to 
the  case  of  an  operator  of  sheet  steel  finishing 
rolls,  blinded  ana  invalided  by  the  strong  glare 
of  powerful  lights  from  the  glittering  surfaces 
he  had  to  inspect,  an  occupational  disease.— 
Zajkowski   v.    American    Steel    &    Wire    Co., 

MILITARY  SERVICE. 

See  Army  and  Navy;  Negligence,  ^=»93;  Rail- 
roads, ^=s»350. 
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MINES  AND  MINERALS. 

See  Conspira^,  ^s>19,  21;  Corporations,  ^=:» 
642,  673;  Evidence.  «=5>419.  461;  Frauds, 
Statute  of,  ^=s>33,  49;  Joint  Adventures,  ^s» 
4;   Shipping,  ^=»108;  Trusts,  «=s>110. 

I.   PUBUC    MINEBAI.   LANDS. 
(B)    Location  and    Acqvlaltlon    of   Claims. 

<&=>I7(1)  (U.S.C.C.A.S.D.)  The  words  "discov- 
ery of  the  vein  or  lode,"  as  used  in  Rev.  St.  S 
2320  (Comp.  St.  |  4615),  in  prescribing  the  pre- 
requisites of  a  valid  mineral  location,  owing  to 
the  varying  conditions  to  which  the  expression 
must  be  applied,  has  no  rigidly  fixed  meaning.— 
U.  S.  y.  Safe  Investment  Gold  Mining  Co., 
592. 

(C)  Patent*. 

<&=>45  (U.S.C.C.A.S.D.)  Evidence  in  a  suit  for 
cancellation  of  a  mineral  patent  for  fraud  held 
insufiicient  to  overcome  the  presumption  in  fa- 
vor of  the  validity  of  the  patent,  or  to  show  that 
representations  made  in  tne  application  for  pat- 
ent were  willfully  and  knowingly  false,  or  that 
they  were  relied  on  by  the  government  officers.— 
U.  8.  V.  Safe  Investment  Gold  Mining  Co.,  592. 

MONEY  RECEIVED. 

€=»!  (U.S.CCJLOr.)  Assumpsit  for  money 
and  and  received  will  lie  in  general,  whenever 


defendant  has  received  money  which  is  the  prop- 
erty of  plaintiff,  and  which  the  defendant  is 
obliged  by  natural  justice  and  equity  to  return : 
it  being  unnecessary  that  there  be  an  actual 
contractual  relation.— Lipman,  Wolfe  &  Co.  v. 
Phoenix  Assur.  Co.,  484. 

MORTGAGES. 

See  Bankruptcy,  ^=»184;  Corporations,  ^=s> 
320;   Receivers,  <S=5>157. 

m.   CONSTBUCTION   AND   OPERA* 

TION. 

(D)  I4«n   and    Priority. 

<8=>I5I(6)  aj.S.C.C.A.Okl.)  Under  Rev.  Laws 
Okl.  1910,  8  8847,  giving  a  vendor's  lien  for  un- 
paid purchase  money  subject  to  the  ri^^hts  of 
purchasers  and  incumbrancers  in  good  faith,  the 
lien  of  a  vendor  to  a  corporation  held  not  die- 
placed  by  an  agreement  by  the  corporation, 
made  before  it  obtained  the  deed  and  without 
the  vendor's  knowledge,  to  give  a  mortgage  to 
another,  who  did  not  know  nor  inquire  as  to 
the  condition  of  the  title.— Rader  v.  Star  Mill 
&  Elevator  Co.,  541. 

X.   FOBEGLOSUBE  BY  ACTION. 

(J)  Sale. 

<e=»5IO(3)  (n.S.C.C.A.Ariz.)  In  a  notice  of  the. 
sale  of  property  under  foreclosure  decree,  a  de- 
scription of  the  property  as  ^iven  in  the  mort- 
gage is  sufficient— r7orma  Mining  Co.  y.  Mac- 
lay  634 

^529(6)  (n.S.C.C.A.Aric.)  Refusal  of  a  dis- 
trict court  to  set  aside  a  second  sale  of  property 
under  a  foreclosure  decree  on  the  ground  of  in- 
adequacy of  price  held  not  error.—Norma  Min- 
ing Co.  y.  Mackay,  634, 

MOTIONS. 

See  Indictment  and  Information,  ^=:»139. 

MOVING  PICTURES. 

See  Army  and  Navy,  ^=»40;  Copyrights, 
^=s»50. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  ^s»781;  Army  and 
Navy.  ^=»40;  Courts,  ^s»107;  Judgment, 
«=s>708,  713;  Railroads,  ^s»54;  Taxation, 
«=>11. 

IX.  PUBLIC  IMPBOVEBCENT8. 
(O  Contracts. 

<8=»374(1)  (U.S.C.C.A.Okl.)  Where  a  municipal 
corporation,  which  has  power  to  make  a  con- 
tract for  internal  improvements,  contracts  for 
them  and  stipulates  that  the  agreed  price  shall 
be  paid  out  of  funds  to  be  realised  from  special 
assessments,  which  it  has  power  to  make,  but 
fails  and  refuses  to  make  sufficient  valid  assess- 
ments, it  becomes  primarily  liable  to  pay  the 
contract  price  itself.— Oklahoma  City  v.  Orth- 
wein,  25& 

MUNITIONS. 

See  Ambassadors  and  Consuls,  ^s>5^;  In- 
temal  Revenue,  ^s>9. 
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MUSSELS. 

See  Trespass,  ^=:»11. 

NAMES. 

See  Joint  Adventures,  4s»4;   Trusts,  ^=»110. 

NATIONAL  BANKS. 

Sec  Banks  and  Banking,  «s>257. 

NATIONAL  CONSCRIPTION  ACT. 

See  Army  and  Navy,  ^=>20;   Habeas  Corpus, 
«=»16;  War,  «=s>4. 

NAVIGABLE  WATERS. 

See  Wharres. 

I.  RIGHTS  OF  FUBUC. 

^s>l9  {U.^.G.G.A.Ohio)  Any  one  placing  an 
obstruction  such  as  a  breakwater  in  a  navigable 
lake  outside  of  a  much-used  harbor  i»  bound  to 
exercise  reasonable  care  for  the  safety  of  all 
persons  making  use  of  the  harbor,  and  such  du- 
ty reouires  the  placiag  and  maintaining  of  a 
suitable  warnii 
Edward   GUlen 


suitable  warning  light  at  night.— Williams  v, 
Edward    '■  "■    ^^  ^     ~     -       -    - 
Cq«  531 


,ng   light 
I  Dock, 


Dredge  &  Ck>nstruction 


tW  United  States  government,  which  enga^ 
a  contractor  to  construct  a  breakwater  outside 
the  Cleveland  harbor,  held  to  have  accepted  the 
section  of  the  breakwater  already  constructed, 
so  that  the  contractor  was  not  liable  for  the 
death  of  one  on  a  vessel  which  struck  the  break- 
water, due  to  the  absence  of  warning  lights.— Id. 

NEGLIGENCE. 

See  Appeal  and  Brror,  ^S9l066;  Carriers,  ^=» 
211;  Collision.  ^=s»17,  83,  95;  Master  and 
Servant,  ^s>d4-160;  Railroads,  ^=>350; 
Shipping,  ^s»126;  Towage,  ^=»11;  Wharves, 

L   ACTS  OR  OMISSIONS  CONSTITUT- 
ING NEGUGENCE. 
(A)   Personal   Conduct  tn  Ctoneral. 

^=»6  (U.  S.  C,  C.  A.  Ohio)  Where  a  statute, 
though  penal  in  character,  plainly  imposes  a 
duty  for  the  benefit  of  a  class  of  individuals,  a 
right  of  action  accrues  to  a  person  of  such 
class,  injured  through  breach  of  the  du^. — 
Siajkowski  v.  American  Steel  &  Wire  Co.,  147. 

(C)  Condition  and  Vme  of  Land,  Biilldlnira> 
and  Other  Strnctvres. 

^=>32(1)  (U.S.C.C.A.Pa.)  A  storekeeper  does  not 
insure  the  safety  of  customers,  but  must  merely 
exercise  reasonable  care  to  keep  premises  in  a 
safe  condition  for  their  proper  use. — Kaufman 
Department  Stores  v.  Cranston,  637. 

A  storekeeper  is  not  liable  to  a  customer,  in- 
jured by  tripping  on  a  worn  carpet,  unless  he 
knew,  or  should  have  Imown,  of  the  defective 
condition  in  time  to  have  repaired  it,  or  warn- 
ed the  customer,  or  the  general  condition  was 
such  that  he  should  have  anticipated  that  it 
would  become  dangerous,  unless  repaired  or  re- 
placed.—Id. 


<S=»61  aj.S.C.C.A.Vt)  Defendant  heU  not 
chargeable  with  negligence  in  not  maintaining  a 
fence  or  barrier  between  a  canal  and  a  roadway 
alongside,  both  of  which  it  owned,  which  ren- 
dered it  liable  for  the  death  of  a  boy  five  yean 
old,  who  when  playing  on  the  roadway,  as  was  g 
customary  and  known  to  defendant,  threw  t 
stick  upon  the  ice  in  the  canal,  and  again  into 
a  hole  in  the  ice,  and  while  attempting  to  re- 
cover it  was  drowned;  there  being  no  evidence 
that  children  played  on  the  ice  with  defendanf 8 
knowledge.— National  Metal  Edge  Box  Co.  t. 
Agostini,  195. 

<8=>55  (tJ.S.C.C.A.Ohio)  After  a  contractor  hai 
turned  over  the  work  and  it  has  been  accepted 
by  the  owner,  the  contractor  incurs  no  further 
liability  to  third  persons ;  the  responsibility  for 
maintaining  it  and  of  giving  notice  or  warning 
of  dangers  being  then  shifted  to  the  owner.— 
Williams  v.  Edward  Gillen  Dock,  Dredge  & 
Construction  Co.,  531. 

n.  PROXIMATE   CAUSE   OF   TMJVBY. 

<9=>62(1)  (U.S.C.C.A.N.T.)  If  there  is  an  un- 
broken connection  between  the  act  and  the  in- 
jury, the  act  causes  the  injury,  and  an  interven- 
ing act  is  not  the  proximate  cause  of  the  injury 
unless  it  is  efficient  to  break  the  cauaal  connec- 
tion.—The  Daniel  McAllister,  489. 

m.  COHTRIBUTOBT  NEOI-IGEHCE. 
(O  Inapmted  Neirllarenoe. 

<8=»93(1)  (U.S.C.CJLS.C.)  The  negligence  of  a 
sergeant,  driving  an  army  truck  struck  at  a 
crossing,  is  not  Imputable  to  the  soldiers  riding 
in  it;  the  sergeant  running  the  truck  at  the 
command  of  the  superior  in  one  branch  of  the 
service,  and  the  others  being  on  the  truck  at  the 
command  of  a  superior  in  another  branch  of  the 
service,  so  that  they  were  not  voluntarily  riding 
together,  and  ndther  one  having  any  authority 
over  the  other.— Charieston  &  W.  C-  R.  Ca  ?. 
Alwang,  313. 

IV.  ACTIOHS. 

(C)  Trial,  Jvdimftent*  and  Review. 

^=>I42  (U.S.C.C.A.Ala.)  A  finding  by  a  jury  of 
wanton  negligence  necessarily  invMves  a  findiag 
of  simple  negligence.— Illinois  Cent.  B.  Co.  v. 
Beavers,  463. 

NEW  TRIAL 

See    Appeal    and    Ehrror,    ^=»1178;     C^minal 
Law,  ^=s>657. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTICE.  , 

See   Execution,   ^s»222;    Mortgages,   ^=>15t 
510;    Negligence,  ^=s»56;    Pleamng.  «s>2S& 

OATH. 

See  Criminal  Law,  «=:»1186;   Equity,  ^s>345; 
Perjury,  «=»29. 

OBSCENITY. 

See  Peat  Office,  «s»32. 
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Pat«mts 


OCCUPATIONAL   DISEASES. 

See  Master  and  Servant,  ^s»256,  876. 

OFFICERS. 

See  Aliens,  ^s»82;  Banks  and  Bankins,  ^=» 
257;  Corporations,  ^=s»398,  483;  Evidence, 
^=»368;  Indictment  and  Information,  ^s> 
125;    Public  Lands,  ^=s»106;    Receivers. 

PACKERS. 

See  Railroads,  ^s»54. 

PARENT  AND  CHILD. 

See  Willi,  «=s>607. 

PARTIES. 

See  Courts,  ^s»dl7. 

For  parties  to  particular  proceedings  or  in- 
struments, see  also  the  various  specific  top- 
ics. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Error. 

PARTNERSHIP. 

See  Criminal  Law,  4s»412;  Internal  Revenue, 
«=»7. 

PATENTS. 

See  Appeal  and  Error,  ^s»8d9;  Public  Lands, 
^s>l20,  139;  Trade-Marks  and  Trade-Names, 
<8=»11,  45. 

XI.  PATENTABILITY. 

(A)  lATentlon. 

<ds>26(l)  (U.S.C.CA.Obio)  All  elements  of  the 

erior  art  have  a  bearing  on  the  question  of 
ivention,  and  it  is  unnecessary  to  a  finding  of 
lack  of  invention  that  everv  element  can  be 
found  in  one  embodiment— Edwards  v.  Dayton 
Mfg.  Co.,  130. 

«=»26(2)  (U.S.C.C.A.Ohio)  Invention  may  ex- 
ist, even  though  every  element  is  old,  provid- 
ed the  combination  either  produces  a  new  re- 
sult or  effects  an  old  result  in  a  new  and  ma- 
terially better  way.— Edwards  v.  Dayton  Mfg. 
Co.,  130. 

(D)  Anttctpatlon. 

«=»5I(1)  (U.S.C.CJL.DeL)  Though  two  arts, 
producing  the  same  products  from  the  same 
source,  are  concededly  related,  yet  differences  in 
them,  if  fundamental,  may  validly  prevent  in- 
ventions in  one  from  operating  as  anticipations 
of  inventions  in  the  other.— Otto  Coking  Co.  v. 
Koppers  Co.,  208. 

VH.   REISSUES. 

^=9 147  (U.S.C.C.A.N.Y.)  The  fact  that  some  of 
the  claims  of  a  reissued  patent  are  invalid,  as 
too  broad,  does  not  invalidate  other  claims.— 
Yandenburgh  v.  Concrete  Steel  Co.,  188. 


X.  TITLE,  COKVETANCES.  AMB  OON- 
TBAOT8. 

CC)  liicenaea  and  Contracta. 

e=»216  (U.S.aC.A.Mich.)  In  a  contract  for 
leasing  solder-saving  machines,  providing  for 
the  payment  as  rental  of  one-third  the  saving 
of  the  machines  each  month,  a  provision  im- 
mediately following,  "but  the  minimum  amount 
of  rent  or  royalty  paid  in  any  calendar  year, 
after  the  year  in  which  the  machines  are  In- 
stolled,  shall  be  $300  for  each  machine,"  held 
not  ambiguous,  and  reasonable  and  valid;  it 
being  shown  that,  if  a  machine  was  continuous- 
ly used,  the  royalty  would  much  exceed  such 
sum.— Fellows  v.  National  Can  Co.,  120. 

Contract  for  leasing  of  machines  on  royalty, 
with  a  fixed  minimum  annual  rental  for  each 
machine,  construed  with  respect  to  rental  dae 
on  machines  for  the  year  in  which  they  were 
returned  under  the   contract.— Id. 

ZH.  IHFBIKGEMEKT. 

(A)  "Wliat  CoBatltvtea  InfrlBsememt. 

^s»226  (IJ.S.C.aA.N.Y.)  Infringement  should 
not  be  determined  by  the  mere  decision  that 
the  terms  of  a  claim  of  a  valid  patent  are  ap- 

glicable  to  defendant's  device,  but  the  question 
ivolves  considerations  of  practical  utility  and 
substantial  identity,  and  that  must  be  quanti- 
tative as  well  as  qualitative.— Silver  &  Co.  v. 
S.  Steman  &  Co.,  4d4. 

^=s>240  (U.S.C.C.A.Del.)  Infringement  of  a  pat- 
ented device  cannot  be  avoided  by  merely  im* 
proving  it— Otto  Coking  Co.  v.  Koppers  Co., 

(G)   Sttlta   in   BqiittT. 

e»3l7  (U.S.C.C.A.Ohio)  Where  the  evidence 
warrants  the  conclusion  that  the  infringement 
of  patent  inv(dved  in  the  construction  and  use 
of  machines  by  defendant  was  purposeful  and 
inexcusable,  and  committed  under  circumstanc- 
es calculated  to  arouse  just  apprehension  that 
it  would  be  persisted  in,  the  remedy  is  to  be 
found  in  equity  and  injunction.— Miller  Rubber 
Co.  V.  De  Laski  &  Thropp  Circular  Woven 
Tire  Co..  21. 

<S=s>323  (U.S.C.C.A.Wis.)  Where  an  alleged  in- 
fringer was  permanently  enjoined  and  an  ac- 
counting was  directed  before  a  master  in  chan- 
cery for  past  infringement  and  on  appeal  de- 
cree was  affirmed,  the  decree,  though  interlocu- 
tory in  form,  was  in  its  essence  a  "final  decree." 
—National  Brake  &  Electric  Co.  v.  Christensen, 
600. 

«2=»327  (U.S.C.C.A.Wis.)  Where  an  aUeged  in- 
fringer was  permanently  enjoined  and  an  ac- 
counting was  directed  before  a  master  in  chan- 
cery for  past  infringement,  and  on  appeal 
decree  was  affirmed,  the  decree,  though  inter- 
locutory in  form,  was  in  its  essence  a  final  de- 
cree, so  that  after  affirmance  and  before  ac- 
counting was  had  the  infringer  cannot  by  pe- 
tition set  up  in  the  Circuit  Court  of  Appeals 
as  res  judicata  a  judgment  of  another  Circuit 
Court  of  Appeals  in  an  action  brought  by  the 
same  complainants  in  another  circuit  holding 
the  patent  invalid.— National  Brake  &  Electric 
Co.  V.  Christensen,  600. 
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Xm.  DECISIONS  ON  THE  VALIDITT» 
CONSTRUCTION,  AND  IN- 
FRINGEMENT OF  PARTICU- 
LAR PATENTS. 

<9=»328. 

UNITED  STATES. 

OBIQINAL. 

682,316.  Studding  and  metal  lath  combina- 
tion, held  invalid 29 

818,033.  By-product  coke  ovens,  claims  1 
and  5,  held  valid,  not  anticipat- 
ed, and  infringed;  held  not  to 
infringe    patent    No.    673,928, 

claim  1 208 

836,526.  Tank  heater,  held  void 26 

890,626.  Window  holding  and  fastening  de- 
vices, held  void 130 

1,011,450.  Tire- wrapping    machine,    claims 
1,  2,  3,  4,  7.  8,  10,  11,  13,  and 

20.  held  infringed 21 

1,149,858.  Doll  head,  held  not  infringed. . .  227 
1,199,257.  Collapsible    stove,   limited,    and 

held  not  infringed 464 

1,229,432.  Collapsible  or  knockdown  stove, 

held  void,  and  not  infringed..  464 

BEISSUED. 

14,182.  Concrete  reinforcing  bar,  claims 
1  and  2,  held  void;  claims  3 
and  5,  held  Valid  and  infringed  138 

PAYMENT. 

See  Action,  ^=»22;  Appeal  and  Error,  ^s» 
1241;  Attorney  and  Client,  <S=>98;  Bank- 
ruptcy, <&=»440;  Damages,  ^=»82;  Election 
of  Remedies,  ^==>3;  Estoppel,  ^s»70;  Evi- 
dence, ^=>419,  461;  Frauds,  Statute  of,  ^=» 
33,  49;  Injunction,  «=»157,  163;  Interest, 
^=^37;  Judgment,  ^=>708;  Municipal  Cor» 
porations,  <©=»374;  Receivers,  ^s»157;  Ship- 
ping, ^=^40;    Subrogation. 

V.  RECOVERY   OF   PAYMENTS. 

«=»82(1)  (U.S.C.CA.Or.)  One  cannot  recover 
money  voluntarily  paid  with  full  knowledge  of 
all  the  facts,  although  no  obligation  existed ;  but 
money  may  be  recovered  where  paid  under  cir- 
cumstances of  fraud,  misrepresentation,  and 
threats  amounting  to  duress,  which  prevents  the 
free  exercise  of  the  will,  or  where  it  is  paid  on 
a  wrongful  demand  to  save  the  party  paving 
from  some  great  or  irreparable  mischief  or  dam- 
age, from  which  he  could  not  otherwise  be  saved. 
— Lipman,  Wolfe  &  Co.  V.  Phoenix  Assur.  Co., 
484. 

<S=>89(3)  (U.S.C.CA.Or.)  Complaint  seeking  to 
recover  from  an  insurance  company  an  amount 
which  the  inexperienced  officers  of  plaintiff  cor- 
poration repaid  to  the  company,  when  they  were 
threatened  by  a  committee  of  the  leading  in- 
surers with  publication  of  charges  that  the  in- 
surance money  had  been  fraudulently  obtained, 
etc.,  held  to  state  a  cause  of  action.— Lipman, 
Wolfe  &  Co.  V.  Phoenix  Assur.  Co.,  484. 

PENALTIES. 

See  Bankruptcy,  ^==>315,  317;  Damages,  ^s>82. 


PERJURY. 

See  Criminal  Law,  «=:»365,  1186. 

I.  OFFENSES    AND    BESPONSIBH^ITT 
THEREFOR. 

<S=>9(1)  (U.S.C.C.A.Ohio)  False  swearing  by  a 
witness  on  hearing  of  a  motion  for  preliminary 
injunction  in  a  federal  court  held  to  constitute 
perjury,  where  the  bill  alleged  facts  showing 
diversity  of  citizenship  which  gave  the  court 
jurisdiction,  although  the  testimony  developed 
an  identity  of  interest,  between  complainant 
and  one  of  defendants  which  required  the  lat- 
ter's  alignment  with  complainant  and  defeated 
jurisdiction.— West  v.  U.  S.,  429. 

n.   PROSECUTION  AND  PUNISHMENT. 

€=»29(4)  (U.S.C.CA.Ohio}  An  indictment  for 
perjury  under  Comp.  St.  |  1687,  which  averred 
that  the  oath  was  taken  by  accused  ''before** 
a  District  Judge  named,  held  supported  by 
proof  that  the  oath  was  taken  in  open  court 
presided  over  by  such  judge,  and  was  admin- 
istered by  the  deputy  clerk  of  the  court. — 
West  V.  U.  S.,  429. 

PHYSICIANS  AND  SURGEONS. 

See  Crhninal  Law,  «=»371,  815,  1186;  Poi- 
sons, ^=»2,  4,  9. 

PLEADING. 

See  Equity,  ^s>345. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

VI.   AMENDED  AND   SUPPUBMENTAI. 
PLEADINGS  AND  BEPUBADER* 

<©=»258(3)  (U.S.C.C.A.N.Y.)  In  an  action 
brought  m  New  York  against  a  Michigan  cor- 
poration for  breach  of  a  contract  to  lease 
premises  in  New  York,  where  the  defendant 
corporation  pleaded  the  New  York  statute  of 
frauds  as  required,  defendant's  motion  to 
amend  at  trial  by  pleading  the  Michigan  stat- 
ute of  frauds,  which  would  bring  into  the  case 
the  question  whether  its  agent,  who  signed  the 
memorandum  relied  on,  was  authorized  in  writ- 
ing, should  be  denied  because  of  surprise,  al- 
though defendant  was  entitled  to  amend  after 
motion  on  due  notice.— Hotel  Woodward  Co. 
V.  Ford  Motor  Co.,  338. 

XI.  MOTIONS. 

<8=»367(2)  (U.S.C.C.A.Alaska)  Where  the  mat- 
ters involved  were   within  defendant's   knowl- 
edge, and  after  the  opening  statement  of  coun- 
sel defendant  was  granted  a  continuance,  on  the  I 
ground    that    matter    had    been    brought    out  i 
which  was  not  anticipated,   the  denial   of   de- 
fendant's motion  for  plaintiff  to  make  the  com- 
plaint more  '  definite   and  certain   held   not   an 
abuse  of  discretion. — Cascaden  v.  BelU  76. 
<©=»367(6)  (U.S.C.C.A.Alaska)  A  motion  to  re- 
quire plaintiff  to  make  his  complaint  more  defi- 
nite and   eertain   is   addressed  to   the    conrt't 
sound  discretion.— Cascaden  y.  Ben,  76. 
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Xin.  DEFEOTS,   AND   OBJECTIONS, 
IVAIVEB,  AND  AIDER  BY  VER- 
DICT OR  JUDGMENT. 


«^=>409(1)  (U.S.C.C.A.I11.)  Whether  a  covenant 
not  to  sue,  running  to  two  of  the  three  tort- 
feasors, can  be  pleaded  as  a  defense  by  the  two 
in  an  action  against  the  three,  not  determined, 
because  plaintiff  sought  a  determination  in  this 
one  action  of  all  issues.— Plunkett  v.  Levengston, 
609. 

PLEDGES. 

See  Receivers,  «=>77;  Wills,  ^=>743. 

POISONS. 

See  Criminal  Law,  ^=»371,  815,  1186. 

?^^.^¥?;P-^-^-5^<>>  Harrison  Anti-Narcotic 
Act,  $2  (Comp  St  §  6287h),  declaring  that  it 
shall  be  unlawful  for  any  person  to  sell,  bar- 
ter, exchange,  or  give  away  enumerated  narcotic 
drugs,  except  in  pursuance  of  the  written  order 
of  the  person  to  whom  such  article  is  sold,  bar- 
tered, exchanged,  or  given,  on  a  form  to  be  is- 
sued in  blank  for  that  purpose  by  the  Commis- 
sioner of  Internal  Revenue,  but  excepting  phy- 
sicians duly  registered  in  the  course  of  their 
professional  practice,  is  constitutional.— Thomp- 
son V.  U.  S^  264.  *^ 
^=>4  (U.S.O,C4.Mo.)  Under  Harrison  Anti- 
Narcotic  Act,  §  2  (Comp.  St  S  6287h),  de- 
claring tiiat  It  shall  be  unlawful  for  any  person 
to  seU,  barter,  exchange,  or  give  away  certain 
narcotic  drugs,  except  in  pursuance  of  a  writ- 
ten order  of  the  person  to  whom  such  article  is 
sold,  on  a  form  to  be  issued  by  the  Commission- 
er of  Internal  Revenue,  but  which  excepts  phy- 
sicians in  the  course  of  their  professional  prac- 
tice, etc.,  it  IS  an  offense  for  a  registered  phy- 
sician to  sell  narcotics.— Thompson  v  U  S 
204.                                                                *       *      *' 

^9  (U.S.C.C.A.MO.)  In  a  prosecution  under 
J.oQTv?°°  Anti-Narcotic  Act,  §  2  (Comp.  St.  S 
(>-i87h),  against  a  physician  who  sold  large  quan- 
tities of  narcotics  to  habitual  users  of  the 
(Jrug,  medical  testimony  as  to  recognized  meth- 
ods among  physicians  for  treating  persons  ad- 
dicted to  the  use  of  narcotic  drugs  was  admis- 
sible for  the  purpose  of  showing  that  the  ac- 
cused physician  did  not  come  within  the  ex- 
ception as  to  physicians  dispensing  drugs  in 
the  course  of  their  practice,  for,  while  the  act 
Is  in  the  guise  of  a  revenue  measure,  it  was  in- 
tended  to  accomplish  a  moral  purpose.— Thomp- 
son V.  U.  S.,  264. 

In  a  prosecution  against  a  physician  for  violat- 
l^fJI^M^*"  Anti-Narcotic  Act,  §  2  (Comp.  St 
S  6287h).  by  dispensing  narcotics  to  habitual 
users  of  the  drug,  the  exclusion  of  a  letter  from 
the  Commissioner  of  Internal  Revenue  in  re- 
sponse to  a  query  by  defendant  physician  as 
to  dispensing  of  narcotics  held  proper.— Id 

In  a  prosecution  for  violation  of  Harrison 
Anti-Narcotic  Act,  f  2  (Comp.  St  f  6287h),  by 
A  physician,  who  dispensed  the  drug  to  many 
tiabitual  users,  evidence  held  sufficient  to  sua- 
tain  a  conviction.— Id. 

POOL 

See  Negligence,  ^s»51. 
109  C.C.A.-45 


See  Bankruptcy,  ^=s»816,  817. 

in.   OFFENSES    AGAINST   FOSTAXi 
LAWS. 

«=?32  (U.S.C.C.A.MO.)  In  a  prosecution  for 
maihng  an  obscene,  lascivious,  and  filthy  letter, 
?XSi^.^y  ^^  Criminal  Code,  |  211  (Comp.  St.  { 
lUd81),  the  letter  itself  must  directiy  or  indi- 
rectly disclose  its  evil  character,  and  it  is  im- 
proper to  allow  the  jury  to  convict  for  an  undis- 
closed, unexpressed  intent  in  the  mind  of  ac- 
cused.—Sales  v.  U.  S.,  537. 

POTTERY. 

See  Injunction,  ^s>128. 

PRACTICE. 

For  practice  in  particular  actions  and  pro- 
ceedings, see  the  various  specific  topics. 

PRE-EMPTION  STATUTE. 

See  Public  Lands,  ^=s>139. 

PREMIUMS. 

See  Internal  Revenue,  ^=s»7. 

PRESCRIPTION. 

See  Limitation  of  Actions. 

PRINCIPAL  AND  AGENT. 

See  Appeal  and  Error,  ^»1053;  Attorney  and 
5^J?iA  ^^^«'8'  <&=>47,  69;  Corporations, 
<S=>369,  642;  Courts,  «=»274,  374;  Evi- 
dence, <g=355,  394;  Frauds,  Statute  of,  «=» 
120;    Pleading,  <9=>258. 

m.   RIGHTS  AND  LIABHiITIES  AS  TO 
THIRD  PERSONS. 

(B)  Notice  to  Affent. 

«=»I77(3)  (U.S.C.O.A.Ohio)  Where  plaintiffs 
representatives  consulted  with  defendant  con- 
tractor as  to  details  of  the  subcontract  which 
plaintiff  had  undertaken,  information  and 
knowledge  so  acquired  by  such  representatives 
as  to  progress  of  defendant's  work  was  that  of 
plamtiff.—GiU  V.  Hale  &  Kilbum  Co.,  56. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  ^s>1241;   Bail,  ^=»75. 

PRISONS. 

See  Criminal  Law,  ^=»1218. 

PROCESS. 

See  Corporations,  <8=»642;   Conrto,  «=3274 

PROSTITUTION. 

See  Aliens;   War,  4s»4. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  ^=s»874.        j 
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PUBLIC  LANDS. 

See  Mines  and  Minerals,  ^=»17-45. 

ZL  8UBVET  AWP  PISPOSAI*  OF  IJUIDS 

OF  UKITED   STATES. 

(H)   Oraata  In  Aid  of  Ratlroada. 

^=>82  (U.S.G.CAJdaho)  Designation  of  rail- 
road lieu  lands  by  description  which  would  ap- 
ply to  them  after  they  should  have  been  sur- 
veyed hdd  not  to  describe  them  with  a  rea- 
sonable degree  of  certainty  as  required  by  Act 
Mardbi  2,  1899,  when  applied  to  land  separat- 
^  hy  7^  miles  of  rough,  mountainous,  and 
timbered  country  from  a  known  survey.— Far- 
rell  V.  Bdward  ^utledge  Timber  Co.,  229. 

(D  Proeeedlnffs  1b  lAnd  Oflloe. 

<8=»I06(1)  (U.S.C.CA.Idaho)  A  land  office  de- 
cision, sustaining  a  lieu  land  selection  upon  au- 
thority of  its  previous  decision  that  unsurveyed 
lieu  lands  listed  by  railway  companies  were 
designated  with  reasonable  certainty  by  descrip- 
tions applicable  to  them  after  they  should  have 
been  surveyed,  hdd  not  a  finding  of  fact  that 
lands  were  described  with  reasonable  certainty. 
--Farrell  v.  Edward  Rutledge  Timber  Co.,  229. 

(K)   Remedies  In  Cnaea  of  Fraud,  Mlatalce, 
or  Tmat. 

^s»l20  (U.S.C.CJLCc^o.)  In  suit  by  the  United 
States  to  cancel  defendants*  patents  to  certain 
lands,  evidence  held  not  to  show  that  defendant 
entrymen,  at  the  time  of  filing  upon  said  lands, 
entered  into  an  agreement  by  which  the  title 
to  their  respective  pre-emption  lands  would  in- 
ure to  any  other  person  in  whole  or  in  part. — 
U.  S.  V.  valley  Land  &  Investment  Co.,  179. 

In  suit  by  the  United  States  to  cancel  defend- 
ants* patents  to  certain  lands  on  the  ground 
that  defendant  entrymen  in  their  affidavits  and 
proofs  falsely  represented  that  lands  were  for 
their  own  exclusive  use  and  benefit,  the  inquiry 
of  the  court  could  not  extend  beyond  the  good 
faith  and  truth  of  the  statements  required  by 
Rev.  St.  §  2262.  of  the  entryman  at  time  of 
making  entry.— Id. 

<8=»I20  (U.S.C.CwA.S.D.)  While  the  United 
States  has  the  same  remedy  in  equity  for  cancel- 
lation of  a  i^atent  for  fraud  that  an  individual 
would  have  m  case  of  his  own  deed,  it  has  the 
burden  of  proof,  and  is  subject  to  the  same  rule 
that  the  evidence  must  be  clear  and  convincing. 
— U.  S.  V.  Safe  Investment  Gold  Mining  Co., 
592. 

Where  a  suit  by  the  government  for  cancella- 
tion of  a  patent  is  based  upon  fraud,  plaintiff 
will  be  confined  as  a  general  rule  strictly  to 
that  issue.— Id. 

(M)  CoaToyaneee,  Contraete»  and   IDxemp- 
tlona. 

^=s>l39  (U.S.C.C. A.Colo.)  The  pre-emption  stat- 
ute (Rev.  St.  I  2262)  did  not  require  at  time  of 
making  final  proof,  as  it  does  at  time  of  filing, 
that  claimant  make  an  affidavit  to  the  effect 
that  application  is  not  made  for  the  use  or  ben- 
efit of  any  other  person  or  persons,  and  claimant 
had  full  power  to  dispose  ad  interim  of  his 
claim  upon  final  issue  of  patent;  the  motive  of 
applicant  at  time  of  final  proof  being  irrelevant. 
— U.  S.  V.  Valley  Land  &  Investment  Co.,  179. 


PUBLIC  SERVICE  COMMISSIONS. 

See  Judgment,  ^s»713. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Railroads. 

RAILROADS. 

See  Contracts,  ^s»101;  Injunction,  ^=»157, 
163:  Larceny,  ^=:»55;  Master  and  Servant; 
Neriigence,    «=:»93;     Public    Lands,    ^=»82, 

IV.  LOCATION    OF   BOAD,   TERMHn, 
AMD  STATIONS. 

^=»54  (U.S.C.CJLLa.)  Though  meat-packing 
companies,  acquiring  valuable  abutting  property 
adapted  to  their  business,  have  a  contract  or 
property  right  to  prevent  removal  from  a  street 
of  an  industry  track  serving  them,  they  cannot 
have  relief  by  injunction  against  the  city,  the 
railroad  company,  and  a  trackage  coaipany,  to 
restrain  removal  of  the  track  to  another  street, 
when  it  appears  that  paramount  public  inter- 
ests may  be  interfered  with  by  granting  relief, 
especially  where  there  is  no  convincing  show- 
ing of  a  lack  of  legal  remedy  for  damages.— 
Armour  &  Co.  v.  Texas  &  P.  Ry.  Co.,  253. 

Z.   OPERATION. 
CF)  Accident*  at  CroMitmgv. 

«=»350(7)  (U.S.C.CA.S.C,)  In  an  action  for  in- 
juries to  soldiers  riding  in  an  army  truck, 
struck  by  a  train  at  a  crossing,  where  there  was 
evidence  that  defendant's  employ^  had  disre- 
garded Code  Civ.  Proc.  S.  C.  1912,  i  3222,  re- 
quiring bell  and  whistle  signals  to  be  given  on 
crossing  highwavs,  the  issue  of  defendant's  negli- 
gence was  for  the  jury.— Charleston  A  W.  C  B. 
Co.  V.  Alwang,  313. 

<8=s»350(13)  (U.S.C.CA.S.C.)  Evidence  that  sol- 
diers, riding  in  an  army  truck  struck  by  a  train 
at  a  crossing,  were  racing  with  another  truck 
just  before  the  collision,  held  not  to  show  as  t 
matter  of  law  that  they  were  guilty  of  "gross  or 
willful  negligence,*'  within  Code  Civ.  Proc  S.  C. 
1912,  S  3230,  so  as  to  bar  recovery  for  injuries 
caused  by  failure  to  give  statutory  sifnals.— 
Charleston  A  W.  C.  R.  Co.  v.  Alwang,  313. 

RECEIVERS. 

See  Conspiracy,  ^=»19:  Injunction,  ^=>tBl, 
163;  Insurance,  <S=»177,  2^;  Judgment,  «=> 
713. 

m.  TITLS   TO  AND  POSSESSION  OF 
PBOPEBTT. 

«=»74  (U.S.C.C.A.MO.)  Property  in  the  hands 
of  a  receiver  appointed  by  a  court  may  not  be 
Interfered  with,  even  to  carry  out  private  agree- 
ments, contracts,  or  trusts.— Mississippi  Vsllc/ 
Trust  Co.  v.  Railway  Steel  Spring  Co.,  862. 
<9=»77(1)  (U.S.C.C.A.MO.)  A  court,  administer 
ing  property  already  in  its  hands  through  s  re- 
cdvership,  may  properly  draw  to  itself  aU  dis* 
putes  as  to  liens  and  other  rights  upon  or  Ptf* 
taining  to   such   property.— Mississippi  YlS^ 
Trust  Co.  V.  Railway  Steel  Spring  Cc  362. 
e»77(4)  (U.  S.  O.  C.  A.  Mo  J  In  view  of  the 
controlling  Missouri  rule.   District  Coort,  <■ 
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V.  AIXOWANCE   AND   PAYMENT    OF 
CI^AIMS. 

«=>I57  (U.S.C.C.A.N.J.)  Receivers  of  an  in- 
solTent  corporation,  who  brought  it  to  a  state 
of  solvency  and  its  business  to  such  condition 
that  it  could  shortly  pay  all  its  debts,  secured 
and  unsecured,  from  its  earnings,  held  properly 
permitted  to  pay  a  dividend  to  unsecured  cred- 
itors, to  the  exclusion  of  the  holders  of  mort- 
gage bonds  on  which  interest  was  bein|;  paid  as 
it  accrued,  and  which  were  in  litigation  as  to 
the  question  of  their  maturity  because  of  prior 
defaults.-— Todd  v.  Lippincott,  273. 

RECEIVING  STOLEN  GOODS. 

^=>7(2)  (U.S.C.C.A.N.Y.)  An  indictment  under 
Or.  Code,  i  48  (Gomp.  St  i  10215).  for  receiv- 
ing property  stolen  from  the  United  States, 
which  does  not  charge  that  the  accused  received 
or  retained  the  property  "with  intent  to  convert 
to  his  own  use  or  gain,**  is  fatally  defective.— 
Cohn  V.  U.  S.,  371. 

«=>8(3)  (U.S.C.C.A.N.J.)  In  prosecution  under 
Penal  Code,  S  48  (Ck>mp.  St.  §  10215),  for  having 
possession  with  intent  to  convert  property  stolen 
from  United  States,  evidence  held  to  sustain 
'ury  finding  that  property  belonged  to  United 
States,  despite  mistaken  references  in  shipping 
orders  to  date  of  contract  under  which  govern- 
ment secured  title.— Clark  v.  U.  S.,  453. 
«=s>8(4)  (U.S.C.C.AJ*J.J.)  In  a  prosecution  for 
violation  of  Act  Cong.  Feb.  13,  1913  (Comp.  St. 
SS  8603,  8604),  for  feloniously  having  in  posses- 
sion certain  plush  knowing  it  to  have  been  stolen 
from  an  interstate  freight  shipment,  evidence, 
although  circumstantial,  held  sufficient  to  sus- 
tain a  verdict  of  guilty,  based  upon  a  finding 
that  defendant  had  the  requisite  guilty  knowl- 
edge that  the  goods  were  stolen.--Chasi  y.  U. 
S.,  631. 

RECOGNIZANCES. 

See  Bail,  ^=:>75,  79. 

RECORDS. 

See  Aliens,  ^s>d2;  Appeal  and  Ihrror,  ^s>518, 
1151;  Assignments,  ^=»46;  Criminal  Law, 
«=s>815, 1129,  1159;  Trade-Marks  and  Trade- 
Names,  «s>4d,  45,  85. 

REFERENCL 

See  Bankruptcy,  ^s>223. 

REFORMATION  OF  INSTRUMENTS. 

See  Bankruptcy,  ^s>184. 


Sales 


See  Eqidty,  ^=s»436;    Jury,  <8ss>16;    Pleading, 
^»409;  Kemoval  of  Causes,  ^=»116;  Subro- 
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March  1,  1918,  when  it  denied  i^etition  of  trust 
company  to  vacate  temporary  injunction  against 
its  disposing  of  a  railroad's  bonds  pledged  as 
collateral  to  secure  the  note  of  the  railroad, 
which  was  in  the  hands  of  a  receiver  for  the 
marshaling  of  assets  and  their  distribution  at 
the  suit  of  a  steel  spring  company,  held  to  have 
had  jurisdiction  to  issue  an  injunctional  order 
against  the  trust  company,  restraining  it  from 
the  sale  of  the  collateral,  so  that  the  order  deny- 
ing the  petition  to  vacate  the  prior  injunction 
was  proper.— Mississippi  Valley  Trust  Co.  v. 
Railway  Steel  Spring  Co.,  362. 


gation,  ^=>31. 

m.   PI.EADIH6,     BVIDBNOE,     TRIAI<, 
AHB  REVIEW. 

^=»59  (n.S.C.C.A.IIl.)  An  instruction  as  to  the 
Talidity  and  effect  of  a  covenant  not  to  sue,  ex- 
ecuted by  plaintiff  to  certain  defendants,  held 
erroneous.— Plunkett  y.  Levengston,  609. 

RELIGIOUS  SOCIETIES. 

See  Criminal  Law,  ^s>657. 

REMOVAL  OF  CAUSES. 

Vm.  PBOCEEDIN&8  IN  CAUSE  AFT- 
EB  REMOVAL. 

^s>ll6  aj.S.C.CA.Va.)  Where  a  Judgment  at 
law,  rendered  by  the  federal  District  Court  in 
West  Virginia,  was  assigned  to  plaintiffs  tes- 
tator, and  by  plaintiff  released  through  fraud- 
ulent misrepresentations,  the  release  may  be 
canceled  in  a  suit  brought  in  the  state  court 
of  Virginia,  sitting  as  a  court  of  equity,  and 
real  estate  may  be  attached  to  satisfy  the  judg- 
ment and  removal  of  such  suit  for  cancellation 
and  enforcement  to  the  federal  court  by  defend- 
ant therein  does  not  deprive  plaintiff  of  her 
rights,  under  Code  Va.  1904,  f  2964,  providing 
that,  when  a  person  has  a  claim,  legal  or  equi- 
table, exceeding  $20,  he  may  have  a  bill  in 
equity  for  an  attachment  to  secure  and  enforce 
it— Miller  y.  Williams,  284. 

REVENUE.  * 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error. 

RULES  OF  COURT. 

See  Court  Rules  Cited. 

RUSSIAN  SUPPLY  COMMIHEE. 

See  Ambassadors  and  Consuls,  ^=»6^. 

SALES. 

See  Action,  ^s»22,  50;  Ambassadors  and  Con- 
suls, «=>5%;  Bankruptcy,  «=»166,  440;  Con- 
spiracy. ^»19;  Corporations,  ^s»320,  642, 
661:  CSriminal  Law,  «=»371,  1186;  Election 
of  Kemedies,  e=s>S;  Evidence,  ^=»23;  Jury, 
^=»31;  Poisons,  ^s»2,  4,  9;  Keceivers,  ^s» 
77:     Trade-Marks    and    Trade-Names,    ^= 

VI.  WARRANTIES. 

«8=»287(3)  (U.S.C.C.A.Ohio)  Where  a  buyer  of 
a  locomotive  crane  retained  the  same  and  used 
it  for  a  long  time,  there  was  an  acceptance, 
even  though  the  buyer  asserted  in  correspond- 
ence that  it  had  not  accepted  the  crane,  be- 
cause it  did  not  comply  with  an  asserted  war- 
ranty.-O.  C.  Barber  Mining  &  Fertilizing  Co. 
V.  Brown  Hoisting  Machinery  Co.,  189. 


Digitized  by  V^OOQIC 


Sales 


ie9  C.  C.  A.  REPORTS 


708 


VIJJL  BEBfEDIES    OF    BUYER. 

(C)   Action*  for  Breacb  of  Contract. 

e=»4l8(2)  (U.S.C.C.A.MO.)  When  contracts  for 
the  sale  of  chattels  are  broken  by  vendor  failing 
to  deliver,  the  measure  of  damages  is  the  dif- 
ference between  the  contract  price  and  the  mar- 
ket price  of  the  article  at  the  time  when  and 
the  place  where  it  should  have  been  delivered, 
with  interest ;  the  place  of  delivery  meaning  the 
place  where  title  passes.— Setton  v.  Eberle-Al- 
brecht  Flour  Co..  625. 

<S=>4I8(12)  (U.S.C.CJLMo.)  If  a  buyer  of  <*at- 
tels  has,  in  advance,  made  a  contract  for  re- 
sale, and  discloses  such  fact  to  his  vendor,  who 
undertakes  to  furnish  the  commodity  and  deliver 
it  at  a  specified  time  and  place,  so  that  the 
buyer  ma^  fulfill  his  resale  coptract,  but  the 
vendor  fails  to  do  so,  he  will  be  liable  on  the 
basis  of  the  profits  the  vendee  would  have  real- 
ieed  on  his  contract  of  resale.— Setton  v.  Eberle- 
Albrecht  Flour  Co.,  625. 

Where  a  flour  merchant  in  Alexandria,  Egypt, 
brought  an  action  for  breach  of  a  contract  to 
buy  of  a  corporation  in  St.  Louis,  Mo.,  "2,000 
bags  'White  Owl'  at  23/6  per  280  lbs.,  c.  i.  f. 
Alexandria^  all  August  shipment,"  but  failed  to 
allege  special  damages,  or  facts  showing  an  ex- 
ception to  the  general  rule  of  damages,  the 
measure  of  damages  was  the  difference  between 
the  contract  price  and  the  market  price  at  St. 
Louis,  and  not  the  difference  between  the  con- 
tract price  and  the  market  price  in  Alexandria ; 
the  contract  not  being  one  technically  for  resale, 
and  the  letters  *'c.  i.  f."  merely  meaning  "cost, 
insurance,  and  freight."— Id. 

(D)  Actions  and  Connterclatnw  for  Breach 
of  "Warrantr* 

«$=>425  (U.S.C.CA.Ohio)  Under  Gen.  Code 
Ohio,  §  8449,  relating  to  breach  of  warranty, 
a  buyer,  on  discovery  of  the  breach,  is  at  lib- 
erty either  to  return  or  offer  to  return  the  ar- 
ticle and  recover  anv  part  of  the  price  paid,  or 
to  accept  and  keep  the  article  and  set  up  breach 
of  warranty  by  way  of  recoupment,  in  diminu- 
tion or  extinction  of  the  purchase  price. — O.  C. 
Barber  Mining  &  Fertilizing  Co.  v.  Brown 
Iloisting  Machinery  Co.,  139. 
0=>439  (U.S.C.CA.Ohio)  Where  a  buyer's  re- 
tention and  use  of  a  locomotive  crane  prior  to 
suit  for  the  purchase  price  were  sufficient  to 
reveal  the  claimed  defects,  the  buyer,  who.  de- 
fended on  the  ground  of  such  defects,  has  the 
burden  of  proving  them.— O.  C.  Barber  Mining 
&  Fertilizing  Co.  v.  Brown  Hoisting  Machin- 
ery Co.,  139.  __ 
<©=>442(14)  (U.S.C.C.A.Ohio)  Where  a  buyer 
of  a  locomotive  crane,  notwithstanding  discov- 
ery of  alleged  defects,  retained  and  used  the 
crane,  and  as  a  result  of  asserted  defects  it 
dropped  stones  on  a  building  when  being  used, 
held,  that  under  Gen.  Code  Ohio,  8  8449,  relat- 
ing to  breach  of  warranty,  damages  arising  out 
of  such  use  of  the  crane  cannot  be  recovered, 
where  the  buyer  made  no  attempt  to  have  the 
defects  remedied.— O.  C.  Barber  Mining  &  Fer- 
tilizing Co.  V.  Brown  Hoisting  Machinery  Co., 
139. 

«®=»445(1)  (U.S.C.C.A.Ohio)  Though  Gen.  Code 
Ohio,  %  8395,  specifies  when  implied  warran- 
ties will  or  will  not  arise,  yet  where  the  facts 
on   which   such   implied   warranties   might   or 


might  not  arise  are  in  conflict,  the  questions  are 
for  the  jury.— O.  C.  Barber  Mining  &  Fertilis- 
ing Co.  V.  Brown  Hoisting  Machinery  Co.,  139. 
In  an  action  for  the  purchase  orice  of  a  lo- 
comotive crane,  where  the  buyer  defended  on 
the  ground  that  the  crane  did  not  comply  with 
the  implied  warranty  arising  under  Gen.  Code 
Ohio,  I  8395,  because  the  seller  was  advised 
of  the  buyer's  needs,  etc,  held,  where  there 
was  testimony  that  the  crane  was  sold  under 
its  patent  or  trade-name,  and  that  the  buyer's 
agents  inspected  the  same,  the  question  whether 
any  implied  warranty  arose  was  for  the  jury. 

SEAMEN. 

See  Constitutional  Law,  ^=>275. 

<8=»l  (U.S.C.C.A,N.Y.)  Seamen's  Act  March  4, 
1915,  I  4  (Comp.  St.  $  8322),  requiring  payment 
to  seamen  on  demand  of  half  wages  earned  at 
every  port  where  the  vessel  shall  load  or  de- 
liver cargo,  as  applied  to  foreign  seamen  on 
foreign  vessels  entering  American  ports,  al- 
though subversive  of  their  contracts,  is  con- 
stitutional.- The  Westmeath,  462. 

SEARCHES  AND  SEIZURES. 

See  Criminal  Law,  ^=»1165,  1166;   Witnesses, 
^=s»298. 

«=»7  (U.S.C.C.A.N.Y.)  Under  Const.  Ajnend, 
4,  declaring  against  unreasonable  searches  and 
seizures,  and  Amend.  5,  declaring  that  no  perscm 
shall  be  compelled  to  be  a  witness  against  him- 
self, it  was  an  arbitrary  and  unlawful  violation 
of  defendant's  constitutional  rights  for  officers 
of  the  secret  service  to  demand  from  his  wife 
ledgers  and  delivery  slips  for  use  as  evidence  in 
a  prosecution  for  conspiring  to  defraud  the  Unit- 
ed States,  and,  where  the  wife  delivered  the 
same  on  demand,  such  documents  are  inadmissi- 
ble in  evidence.— Fitter  v.  U.  S.,  607. 

SEDITION. 

See  Army  and  Navy,  ^=>40;  War,  ^=»4;  Wit- 
nesses, ^s»414. 

SELECTIVE  DRAFT  ACT. 

See  Army  and  Navy,  ^=»20,  40;  Habeas  Cor- 
pus, ^=916;   War,  ^s»4. 

SENTENCE 

Se«  Criminal  Law,  «=>991. 

SET-OFF  AND  COUNTERCUIM. 

See  Courts,  «s>332,  847;  Bquity,  «5>30. 

SHIPPING. 

See  Admiralty^  ^s»89;   Evidence,  ^=»394;  In- 
ternational Law,  ^s»10;   Wharves. 

m,  CHARTEB8. 

<8=»40  (U.S.C.C.A.N.Y.)  Under  a  time  charter 
for  monthly  hire  for  'about  36  months  (term 
of  charter  party  to  be  understood  to  mean  t 
month  more  or  less),**  providing  that,  should 
the  steamer  be  on  a  voyage  toward  the  port  of 
return  delivery   when  a  payment  ol  hire  be- 
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comes  due,  payment  shall  be  made  for  such 
length  of  time  as  the  parties  estimate  as  nec- 
essary to  complete  the  voyage,  the  difference 
to  be  adjusted  on  delivery  as  the  case  may  re- 
quire, the  charterer  has  a  permitted  underlap 
or  overlap  of  one  month,  and  for  a  greater  over- 
lap must  pay  at  the  market  rate.— Prebensens 
Dampskibssekkabet  A/S  v.  Munson  S.  S.  Line, 
295. 

^=»44  (U.S.C.C.A.FIa.)  Charterers  of  a  schoon- 
er, entitled  to  the  whole  of  the  vessel,  with  the 
exception  of  necessary  room  for  crew  and  stor- 
age of  "provisions,"  sails,  and  cables,  were  not 
deprived  of  space  to  which  they  were  entitled 
because  the  owners  of  the  schooner  stored  on 
its  deck  in  lockers  35  or  40  tons  of  coal  to  op- 
erate the  donkey  engine,  heat  the  cabin,  and  dis- 
charge cargo.— The  Addison  B.  BuUard,  248. 
«=>49(5)  (LT.S.C.CA.Fla.)  A  lien  may  be  creat- 
ed by  contract  between  the  parties  to  a  charter, 
not  only  for  freight,  but  for  dead  freight,  de- 
murrage, and  as  many  more  of  the  usual  claims 
of  the  shipowner  as  he  may  choose  to  name. — 
The  Addison  E.  Bullard.  248. 

Where  the  charter  oi  a  schooner  stipulated 
that  all  freight  to  accrue  was  to  be  prepaid, 
that  prepaid  freight  was  to  be  considered  as 
earned  and  to  be  irrevocable,  and  that  the  ves- 
sel had  a  lien  for  all  freight,  the  lien  was  given 
and  made  enforceable  for  the  freight  from  the 
time  It  was  due  to  be  prepaid,  irrespective  of 
whether  the  vessel  had  broken  ground  at  the 
port  of  loading.— Id. 

<g=»58(2)  (U.S.C.C.A.Fla.)  On  Ubel  by  the  own- 
ers of  a  schooner  against  a  cargo  of  lumber  and 
timber,  evidence  held  to  support  the  conclusion 
that  tlie  timber  and  lumber  carried  on  the  so- 
called  flush  deck  and  the  deck  next  thereunder 
constituted  a  full  **deck  load,"  within  the  mean- 
ing of  the  charter  party  stipulation  on  the  sub- 
ject—The Addison  E.  Bullard,  248. 

V.  UABIUTIES  OF  VESSELS  AND 
OWNEBS  IN   GENERAI^ 

«=»84(3)  (U.S.C.CA.Md.)  A  stevedore  com- 
pany, though  it  ordered  its  foreman  to  remove 
all  hatch  beams,  etc.,  held  charged  with  knowl- 
edge of  noncompliance  with  order,  so  that  it 
could  not  escape  liability  to  a  stevedore,  in- 
jured by  the  falling  of  a  beam  on  the  ground 
the  company  had  discharged  its  duty  as  to  fur- 
nishing safe  place,  etc.— ratapsco  Ship  Ceiling 
&  Stevedore  Co.  v.  Siebert_134. 
«==>84(4)  (U.S.C.CA.Md.)  The  foreman  of  a 
stevedore  company  held  a  vice  principal  as  to 
a  stevedore,  so  the  company  could  not  escape 
liability  for  the  foreman's  negligence  on  the 
ground  he  was  a  fellow  servant  of  the  injured 
stevedore.— Patapsco  Ship  Ceiling  &  Stevedore 
Co.  V.  Siebert,  134. 

Vn.   OABBIAGE  OF  GOODS. 

^=»108  (U.S.C.C.A.Ohio)  In  an  action  against 
a  West  Virginia  mining  company  for  breach  of 
a  contract  under  which  plaintiff  was  to  trans- 
port by  boat  coal  from  tne  mine  in  West  Vir- 
ginia to  a  point  in  Ohio,  whence  it  would  be  re- 
shipped  b^  rail,  the  question  whether  the  con- 
tract required  defendant  to  furnish  coal  for  wa- 
ter shipment,  regardless  of  whether  it  could  ob" 


tain  cars  at  its  mine,  held^  under  the  evidence, 
for  the  jury.— Empire  Fuel  Co.  v.  Lyons,  40. 

In  an  action  by  the  plaintiff  for  breach  of 
contract,  which  be  asserted  obligated  the  de- 
fendant mining  company  to  furnish  him  350 
tons  of  coal  per  day  for  transportation  by  wa- 
ter, evidence  held  sufficient  to  support  a  finding 
by  the  jury  that  such  was  the  parties'  inten- 
tion.—Id. 

<8==>I26  (U.S.C.C.A.N.Y.)  A  stevedore,  con- 
tracting to  discharge  a  ship  into  lighters  or 
scows,  although  his  contract  does  not  include 
trimming  cargo,  is  bound  to  stop  work,  if  and 
when  it  becomes  unsafe  to  continue  loading 
without  trimming,  and  is  liable  to  third  par- 
tics  injured,  if  he  proceeds.— The  Adah,  393. 

A  cargo  owner,  who  has  agreed  to  discharge 
the  vessel,  is  not  liable  as  principal  for  negli- 
gence of  a  stevedore  with  whom  he  contracts 
for  such  discharge,  but  is  liable  on  his  contract 
with  the  vessel  for  any  injury  to  her  resulting 
from  such  negligence.— Id. 

XI.   LIMITATION    OF    OWNEB'S    UA- 
BII.ITT. 

<8=»209(1)  (U.S.C.C.A.N.T.)  Parties  to  a  pro- 
ceeding for  limitation  of  liability,  who  volun- 
tarily appear  or,  after  they  are  brought  in, 
whether  rightfully  or  not,  join  issues  with  pe- 
titioner and  between  themselves,  and  litigate 
questions  of  liability,  are  bound  by  the  decree. 
-The  Adah,  393. 

SIGNATURES. 

See  Frauds,  Statute  of,  ^s»120;  Pleading,  ^=> 

SIGNALS. 

See  Bailroads,  ^=9350. 

SOLDIERS. 

See   Bail,    «=»79;    Negligence,    «=»93;    Rail- 
roads, ^=s»350. 

STATES. 

See  Taxation,  ^=s»ll. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

VI.  OONSTBVOTION  AND  OPEBATION. 
(A)   General  Rule*  of  Conatraotlon. 

^=s>184  (U.S.C.CA.N.Y.)  Statutes  are  to  be  giv- 
en a  rational  and  sensible  construction,  in  view 
of  the  object  sought  to  be  obtained  and  the 
evil  to  be  remedied.— Scandinavia  Belting  Co.  v. 
Asbestos  &  Rubber  Works  of  America,  87. 
e=»2l9  (U,S.C.C. A.Ohio)  Where  the  Internal 
Revenue  Department  decided  a  question  under 
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the  Income  Tax  Law  two  ways,  neither  decision 
can  be  ^ven  the  effect  usuallr  given  to  an  es- 
tablished practice  of  an  execative  department 
-U.  8.  V.  Coulby.  165. 

€=3228  (U.S.C.C.A.MO.)  A  proviso  in  a  statute 
most  be  strictly  construed.— Thompson  y.  U.  S., 
264, 

(B)  ParttevlAr   Clmaaea  of   8Uit«tes. 

^s>245  (U.S.C.CA.Or.)  Statutes  levying  taxes 
should  be  construed,  in  case  of  doubt  against 
the  government  and  in  favor  of  the  citixen.— 
Miller  v.  Oearin,  293. 

STATUTES  CONSTRUED. 


UJIlTl^l  STATES. 

CONSTITUTION. 

Amends.  4,  5 

Art.  1,  I  6 


607 
16a 


BANKRUPTCY  ACT. 
Act  1898,  July  i,  oh.  541,  SO  Biai.  5U. 

if  24 207 
|i  24a,  b,  25a 154 
ii  40,  48.  Amended  1003,  Feb.  6,  ch.  487, 
{I  9,  11,  32  Stat  799 539 
57j 502 
5l>f 438 
67 541 

CRIMINAL  CODE. 
See  Penal  Code. 

JUDICIAL  CODE. 
Act  1911,  March  S,  ch,  231,  36  Stat  1087. 

f  24,  par.  8.     Amended  1917,  Oct  6,  ch. 

97,  I  1,  40  Stot.  395 134 

I   129 362 

i  269.    Amended  1919,  Feb.  26,  ch.  48.  40 

Stat   1181 ^64,  429 

f  274a.     Added  1915,  March  3,  ch.  90,  38 

Stat  956 309 

PENAL  CODE. 

Act  1909,  March   4,   ch.   321,  35  8tai.  1088. 

f  48 371,  453 

I   211 537 

I  215 502 

§   332 408 

STATUTES  AT  LARGE. 

1789,  Sept  15,  ch.  14.  §  5,  1  Stat  69. . .  371 

1780,  Sept  24,  ch.  20.  1  Stat.  73 507 

IHIK).  Aup.  19,   ch.  802.   §   1,   art   16.   26 

Stat   326 287 

181K3,  Nov.  3,  ch.  14,  §  2,  28  Stat  8. . . .  569 
1897,  June  7,  ch.  4,  §  1,  art  24,  30  Stat 

101    49a 

1808,  July  1,  ch.  541,  30  Stat.  544.     See 

Bankruptcy   Act 

1SJ>0.  March  2,  ch.  377,  30  Stat.  993 229 

1JK>3,  Feb.  5,  ch.  487,  §§  9,  11,  32  Stat. 

709    539 

1005,  Feb.  20.  ch.  592,  aS  Stat  724 87 

1006,  June  29,  ch.  3504,  34  Stat.  607 305 

11K)9,   March    4,    ch.   321,   35    Stat.    1088. 

See  Penal  Code. 


( 1911,  Mardi   3,   cfa.    231,   36   Stat   1087. 

See  Judicial  Code. 
11*13,  Feb.  13,  ch.  50,  37  Stat  670. . .  469. 

Ua3.  Oct  3.  ch.  16,  38  Stat  114 

mS,  Oct  3,  ch.  16,  I  2,  GO)),  38  SUt 

172    

1913,  Dec.  23.  ch.  6.  38  Stat  251 

1914,  Sept  26,  cfa.  311,  |  5»  38  Stat  719. . 

1014,  Oct  15,  ch.  323.  38  Stat  730 .' 

11^4,  Dec.  17.  dL  1.  I  2.  38  Stot  786. . . 
i;n5,  March  3,  ch.   90,   I  274a,  38  Stat 

llQQ     ,.  ..... 

1015,  Marefa'4,'di!  153,  j  4.'38'Stat.'ii65 
lf>16.  Sept  8.  ch.  463.  39  Stot  756 

1016,  Sept  8,  ch.  463.  C  2a,  39  Stot  757 
1016,  Sept  8,  ch.  463,  I  13c,  39  Stot  771 

1016,  Sept  8,  ch.  463.  {  301.  39  Stat  781 
V,m,  May  18,  ch.  15,  |  13,  40  Stot  83. . . 

163, 

1017,  June  15,  ch.  30,  40  Stot  217 12, 

1017,    June    15.    ch.    30,    40    Stot    217. 

Amended  1918,  May  16,  ch.  75,  40  Stot 

553    

1017,  June  15,  ch.  30.  tit  1,  I  3.  40  Stot 

219    19,  299,  316,  575,  587. 

1017,  June  15,  di.  30,  tit  1,  |  4,  40  Stot 

219    

1017,  Oct  6,  ch.  92,  40  Stot  393 

1017,  Oct  6,  di.  97,  5  1,  40  Stot  395 

1918,  May  16,  ch.  75,  40  Stot  553 

1919,  Feb.  26,  ch.  48.  40  Stot  1181.  .264, 


631 
165 

167 
17 

330 
396 
261 


462 
473 
293 
276 
473 

641 
450 


316 

628 

575 
^1 
134 
316 
429 


718.. 
914.. 
1020. 
1024. 
22G2. 
2320. 
:J477. 
5209. 
5219. 


REVISED  STATUTES. 


362 
519 
460 

408 
179 
592 

10 
113 

17 


COMPILED  STATUTES  1916  OR  19ia 

1121,  1243a 3g 

1246.. 264,  ^ 

1251a 309 

14W 371 

l.->37 549 

1684 460 

1687 429 

1690 408 

4324 569 

4615 592 

()287h 264 

633Gb 293 

!J336m 276 

(i336%b 473 

aH83 10 

7854 2gl 

7808 498 

8322 462 

8603,  8604 469,631 

8651-8G51 306 

8836e 323,  330 

9485-9511,  9513-9516 87 

0585 207 

9608.  9609 154 

9024,  9632 539 

0641 502 

9643 438 
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Subrogation 


$  9651 541 

\  9772 113 

I   9784-^05 17 

10215 371,  453 

10381 537 

10385 502 

10506 406 

COMPILED  STATUTES  1918. 

991  ( 3 ) 134 

2813e 641 

i  10212a,  et  seq 12 

10212c 19,  299,  316.  575,  587,  628 

10212d 575 

COMPIIiED    STATUTES    ANNOTATED 
SUPPLEMENT  1919. 

f  1246 264,  429 

§  2019b. 163,  641 

ARIZONA. 

REVISED  STATUTES  1901. 

Civil  Code. 
Par.   2570 634 


MIOHIGAK. 

C01d!PILED  LAWS  1897. 
I  10467 31 

COMPILED  LAWS  1915. 
I  11977 338 

PUBLIC  ACTS. 
1907.  No.  310 31 

MISSOURI. 

REVISED  STATUTES  1909. 
§1  5448,  6508»  6551 351 

MEW  JERSEY. 

COMPILED  STATUTES  1910. 

Volame  2. 

Pago  190S. 83 

Page  1908.     Amended  by  Laws  1917,  p. 

531 83 

Page  2265,  |  21 83 

LAWS. 

1896,  p.  173 83 

1917,  p.  531 83 

NEW  YORK. 

CODE   OF  CIVIL  PROCEDURE. 
I  183Ga 523 

Code    of    Civil    Procedure,    §1    2J,72-2771,    as 

Amended   and   Renumbered  in  1914 

(Surrogate's  Code), 

§  2559  et  seq 83 

CONSOLIDATED  LAWS. 

Ch.  2,  I  156 297 

Cb.  50,  §  259 338 


Art.   2. 


OHIO. 

CONSTITUTION. 


147 


GENERAL  CODE.  ^ 

8395,  8449 139 

8621 237 

8622,  10578 154 

PAGE  &  ADAMS'  GENERAL  CODE  SUP- 
PLEMENT. 

§§  6330-1,  6330-9 147 

I-A.WS. 
1913,  p.  72 147 

OKLAHOMA. 

REVISED  LAWS  1910. 
!  3847 641 

OREGON. 

LORD'S  OREGON  LAWS. 
IS  6,  8 484 

SOUTH  CAROUHA. 

CODE  OF  CIVIL  PROCEDURE  1912. 
fl  3222,  3230 313 

VIR6INIA. 

CODE  1904. 
i  2964... 284 

WEST  VIROINIA. 

CODE  1913. 

Ch.  72,  J  3  (sec.  3780) 447 

W.  Va.  Code  1913,  cb.  90,  |  35  (sec.  4108)  447 

STORES. 

See  Negligence,  ^s»32. 

STORMS. 

See  WhorTes,  «=>20. 

STREET  RAILROADS. 

See  Courts,  ^=9107;    Judgment,  ^=:»718. 

STRIKES. 

See  Courts,  «=:»317;    Injunction,  ^s»101,  114. 

SUBROGATION. 

C^J  {U.K.C.C.A.:^tnli;,  :^i-;. rogation  is  not  a 
D^utter  of  legal  rigbt^  but  merely  tbe  mode 
ifilikh  ecinjty  adopts  to  <h  impel  the  ultimate 
pnymenl  of  Q  cjKbt  by  oin?  wbo  in  justice  sbould 
pay  it.— Ei^eanaba  TractioTi  Co.  v.  Burns,  48. 
^:=j3ia)  a"^S,C.C.A.MicliJ  Where  a  traction 
c^impnny,  which  had  empie>yed  a  firm  of  con- 
tractors, did  not  pay  in  full  tbe  claim  of  a 
lender  to  and  bolaer  of  an  assignment  from 
tbe  contractors  in  settling  with  tbe  attorney  for 
tbe  lender  a  judgment  against  it  in  favor  of 
the  contractors,  as  against  other  lenders  to  the 
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contractors  it  was  not  entitled  on  any  theory 
of  subrogation  to  the  benefit  of  the  release  of 
the  security  held  by  the  lender,  when  judg- 
ment in  favor  of  the  contractors  against  the 
traction  company  was  settled  by  the  attorney  for 
such  lender ;  •*subrogation"  not  being  matter  of 
legal  right,  but  merely  the  mode  which  equity 
adopts  to  compel  the  ultimate  payment  of  a  debt 
by  one  who  in  justice  should  pay  it~Eecanaba 
Traction  Co.  v.  Burns,  48. 

SUGAR. 

See  Evidence,  «s>23. 

SUICIDL 

See  Insurance,  ^s»446. 

SUNDAY. 

^=s»ll  (U.S.G.C.A.Mich.)  Though  a  lender  to 
and  holder  of  an  assignment  from  a  firm  of 
contractors  which  did  work  for  a  traction  com- 
pany gave  his  consent  on  Sunday  to  a  settle- 
ment of  the  contractors*  claim  against  the 
traction  company,  the  settlement  was  not,  un- 
der the  facts  of  this  case,  invalidated,  though 
the  statutes  of  both  states  where  the  trans- 
actions occurred  make  Sunday  contracts  in- 
valid.—Escanaba  Traction  Co.  v.  Bums,  48. 
«=»I5  (D.S.C.C.A.Mich.)  Where  the  lender  to 
and  holder  of  assignment  from  a  firm  of  con- 
tractors which  had  done  work  for  a  traction 
company  on  Sunday  gave  consent  to  his  at- 
torney, acting  also  for  others  interested,  to 
settle  the  contractors'  judgment  claim  against 
the  traction  company,  and  did  not  withdraw  the 
authority  given  during  the  two  days  which 
elapsed  until  the  settlement  was  actually  made, 
such  lender  and  assignee  is  estopped  from  de- 
nying, as  against  the  traction  company,  in  suit 
to  set  aside  satisfaction  of  judgment  by  iU  that 
his  consent  to  the  settlement  had  legal  efficacy. 
—Escanaba  Traction  Co.  v.  Bums,  48. 

TAXATION. 

See  Commerce.  ^=»69;  Courts,  ^=»107;  Judg- 
ment, ^s»705;  Internal  Revenue;  Municipal 
Corporations.  ^=9374;  Statutes,  ^»246; 
Trial,  «=»14i. 

X.  NATITBJEI  AND  EXTENT  OF  POWEB 
IH  GEXERAI.. 

<5=s>ll  (U.S.C.CA.Ohio)  Despite  Federal  Re- 
serve Act  Dec.  23,  1913  (Comp.  St.  §}  9786- 
9805).  under  Rev.  St.  i  5219  (Comp.  St.  §  9784), 
stockholders  of  a  national  bank  were  not  en- 
titled, for  purposes  of  the  assessment  of  state, 
county,  ana  municipal  taxes,  to  any  deduction 
of  the  value  of  their  holdings  on  account  of  the 
bank's  holdings  of  Federal  Reserve  Bank  stock. 
—First  Nat.  Bank  of  Cincinnati  v.  Beaman,  17. 

TELEGRAPHS  AND  TELEPHONES. 

See  Evidence,  ^=»394. 

THEATERS  AND  SHOWS. 

See  Army  and  Navy,  ^=;>40;  Copyrights, 
^=»50. 


THREATS. 

See  Injunction,  ^s»101;  Limitatioii  of  Ac- 
tions, ^=s»28;  Payment,  «=>82,  89. 

TIME. 

See  Aliens,  ^=»51;  Appeal  and  Error,  ^^S^K). 
792;  Army  and  Navy,  ^=>40;  Assignments, 
<S=5>43:  BaiL  ^=s»79;  Bankruptcy,  ^=>166, 
184,  198,  461;  Banks  and  Banking,  <S=»257; 
Conspiracy,  «=»28;  Contracts,  ^=s>261,  323; 
Copyrights,  ^s»50;  Criminal  Law,  ^s>412; 
Damages,  ^s»82;  Execution,  ^==>222;  Ex- 
ecutors and  Administrators,  ^=:»524;  Frauds, 
Statute  of,  ^=:»49;  Indictment  and  Informa- 
tion, ^=s»139,  202;  Insurance,  «=>177;  In- 
terest, ^s»37,  46;  Limitation  of  Actions,  ^=s> 
46;  Receiving  Stolen  Goods,  ^=»8;  Sales, 
^s»418;  Shipping,  ^=>40,  49;  Sunday,  «=> 
11,  15;    Trial,  e»136;    Wills,  «=>629. 

TORTS. 

See  Action,  ^s»50;  Appeal  and  Error,  ^=> 
1070;  Associations,  ^=»19;  Collision:  Con- 
spiracy, ^=»13~21:  Corporations,  ^=>42S; 
Damages,  ^=s»20,  69;  Fraud,  ^=>3;  Negti- 
gence,  ^s»6-142;  Trespass,  ^=:»11. 

TOWAGE. 

See  ColUsion,  <d=»66,  71,  95,  96. 
«8=»ll(9)  (F.S.C.CA.N.Y.)  Injury  to  a  tow  In 
rough  weather  held  not  due  to  violation  or  neg- 
lipent  performance  of  the  towage  contract, 
which  rendered  the  tug  liable.— 'Hie  Rosabel, 
304  ^^ 

<S=>HaO)  (U.S.C.C.A.N.Y.)  A  tug,  which  left 
a  number  of  boats  in  tow  fastened  to  a  pier  by 
a  slio  line  over  a  pile,  while  she  went  after  oth- 
ers, held  in  fault  for  injury  to  one  of  the  boats 
by  collision  with  another  pier  after  the  tow  bad 
gone  adrift  on  the  rising  tide  and  in  a  hi^h 
wind,  which  caused  the  line  to  slip  over  the 
top  of  the  pile,  on  the  ground  that  under  the 
circumstances  she  should  have  seen  that  the 
tow  was  more  securely  fastened.— The  Gano- 
ga,  8. 

TRADE  COMMISSIONS. 

See  Oonstitatiooal  Law,  «=>62,  80:  Evidence, 
^»2S;  Trade-Marks  and  Trade-Namea,  «=> 
80%.  ^ 

TRADE-MARKS  AND  TRADE-NAMES. 

See  Constitutional  Law,  ^s»62,  80;  Evidence, 
«=:>23. 

I.  MABK8  AND  NAMES  SUBJECTS  07 
OWNERSHIP. 

<8=»l  (U.S.C.C.A.N.Y.)  A  •trade-mark"  is  a 
mark  or  symbol  used  by  one  who  manufac* 
tures  or  sells  goods  to  distinguish  them  from 
similar  floods  manufactured  or  sold  by  another. 
—Scandinavia  Belting  Co.  v.  Asbestos  A  Rub- 
ber Works  of  America,  87. 
<S=>3(2)  (U.S.C.CA.N.Y.)  A  word  merely  de- 
scriptive of  a  general  character  of  a  business 
cannot  be  used  as  a  trade-mark. — Scandinavia 
Beltins:  Co.  v.  Asbestos  &  Rubber  Works  of 
America,  87. 
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<©=>3(4)  (U.S.O.C^.N.Y.)  A  word  merely  de- 
scriptive of  an  article  cannot  be  used  as  a 
trade -mark.— Scandinavia  Belting  Co.  v.  Asbes- 
tos &  Rubber  Works  of  America,  87. 
«=»7  (U.S.C.C.A.N.Y.)  A  word  merely  descrip- 
tive of  an  article  or  tne  current  name  of  an  ar- 
ticle, or  of  a  general  character  of  a  business, 
cannot  be  used  as  a  '*trade-mark,"  which  is  a 
mark  or  symbol  used  by  one  who  manufactures 
or  sells  goods  to  distinguish  them  from  simi- 
lar goods  manufactured  or  sold  by  another.— 
Scandinavia  Belting  Co.  v.  Asbestos  &  Rubber 
Works  of  America,  87. 

<e=»9  (U.S.C.C.A.N.Y.)  A  geographical  name 
which  does  not  indicate  the  origin  or  owner- 
ship of  the  goods  and  can  be  truthfully  used 
by  any  other  manufacturer  or  trader  of  the 
same  locality  cannot  be  a  common-law  trade- 
mark, unless  there  is  no  other  who  can  truth- 
fully use  the  name,  or  unless  from  the  name,  as 
applied  to  the  article,  it  is  manifest  that  it  is 
used  in  a  purely  arbitrary  sense.— Scandinavia 
Belting  Co.  y.  Asbestos  &  Rubber  Works  of 
America,  87. 

The  word  "Scandinavia"  applied  to  the  belt- 
ing of  a  particular  manufacturer  is  a  descrip- 
tive geographical  name,  which  cannot  be  a 
common-law  trade-mark,  though  the  belting 
is  made  in  England;  since  it  does  not  appear 
from  the  name  itself  that  it  is  not  the  desig- 
nation of  the  place  of  manufacture.— Id. 
<5=»ll  (U.S.C.C.A.N.Y.)  The  use  of  the  word 
**Scandinavia"  as  a  trade-mark  of  a  patented 
belting  does  not  give  the  public  the  right  to 
use  the  trade-mark  after  the  expiration  of  the 
patent,  in  the  absence  of  evidence  that  the 
manufacturer  had  expressly  or  impliedly  con- 
sented that  such  word  should  become  the  de- 
scriptive generic  name  of  the  article  patented. 
—Scandinavia  Belting  Co.  v.  Asbestos  &  Rub- 
ber Works  of  America,  87. 
^=>2I  (U.S.C.C.A.N.Y.)  The  use  of  a  word  as 
a  trade-mark  for  a  particular  kind  of  belting 
manufactured  in  a  forei^p  country  does  not 
preclude  the  courts  of  this  country  from  pro- 
tecting the  trade- mark  in  so  far  as  the  goods 
to  which  it  applied  were  sold  here.— Scandi- 
navia Belting  Co.  v.  Asbestos  &  Rubber 
ber  Works  of  America,  87. 

m.  REGISTRATION,       REGULATION, 
AND  OFFENSES. 

^=s>43  (U.S.C.C.A.N.Y.)  A  corporation,  to 
whom  a  foreign  manufacturer  had  agreed  to 
sell  its  products  exclusively  in  this  country 
and  to  give  exclusive  use  of  its  trade-mark 
for  a  period  longer  than  the  period  of  regis- 
tration, is  an  **owner*'  of  the  trade-mark  en- 
titled to  register  it  under  Act  Feb.  20,  1905 
(Comp.  St.  {§  9485-9511,  9513-9516).  the  word 
'*owner'*  in  statutes  being  given  a  varied  sig- 
nificance according  to  the  context,  and,  even 
if  the  corporation  is  an  agent  of  the  manufac- 
turer it  is  an  agent  with  an  interest  and  a  spe- 
cial owner  entitled  to  the  benefit  of  the  act.— 
Scandinavia  Belting  Co.  v.  Asbestos  &  Rub- 
ber Works  of  America,  87. 

One  who  had  exclusively  used  the  word 
"Scandinavia''  as  his  trade-mark  for  belting 
since  1892  is  entitled,  under  the  provision  of 
the  act  of  February  20,  1905  (Comp.  St.  §1 
9485-9511,  9513-9516),  that  nothing  in  the 
act  should  prevent  the  registration  of  a  mark 


used  exclusively  as  a  trade-mark  for  more  than 
10  years  preceding  the  act,  to  register  it  as  a 
trade-mark;  though  it  is  a  geographical  word 
which  could  not  be  a  trade-mark  at  common 
law.— Id. 

«=>45  (U.S.C.C.A.N.Y.)  The  registration  of  a 
trade-mark  under  Act  Feb.  20,  1905  (Comp.  St. 
If  9485-9511,  9513-9516),  does  not  vaUdate  a 
trade-mark  not  previously  valid,  unless  the 
trade -mark  comes  within  the  provision  for  the 
registration  of  any  trade-mark  exclusively  used 
for  ten  years.— Scandinavia  Belting  Co.  v.  As- 
bestos &  Rubber  Works  of  America,  87. 

The  failure  of  the  public  to  use  the  trade- 
mark of  a  patented  article  after  the  expira- 
tion of  the  patent,  until  after  the  trade-mark 
had  been  registered  under  the  10-year  clause 
of  the  act  of  February  20,  1905  (Comp.  St. 
If  9485-9511.  9513-9516),  prevents  the  ase  of 
such  trade-mark  thereafter  by  any  one  but  the 
owner. — Id. 

IV.  INFRINGEMENT  AND  UNFAIR 
COMPETITION. 

CA)  "Wl&at  Coiuititvtea  lafrlnvememt. 

^s>62  (n.S.C.C.A.Ill.)  The  practice  of  a  sa- 
loon keeper  of  pouring  gin  from  one  of  com- 
plainant's trade-marked  bottles  into  another 
and  serving  drinks  from  the  latter,  due  to  the 
fact  that  customers  preferred  to  pour  from  a 
nearly  fuU,  rather  than  a  nearly  empty,  bottle, 
held  not  an  infringement  of  complainant's  trade- 
mark rights.— Ciordon  Dry  Gin  Co.  v.  Righeim- 
er,  645. 

^s>66  (U.S.C.C.A.N.Y.)  The  owner  of  a  regis- 
tered trade-mark  can  restrain  its  use  by  an- 
other, though  no  loss  of  sales  is  shown  and 
there  may  be  no  fraud  between  the  original 
seller  and  buyer  of  the  infringing  article.— 
Scandinavia  Belting  Co.  y.  Asbestos  &  Rubber 
Works  of  America,  87. 

.  (B)  Vntat  CompetitlOA  Ualawful. 

«8=»67  (U.S.C.C.A.N.Y.)  Where  a  geographical 
name  oripnally  used  to  indicate  place  of  origin 
has  acquired  a  secondary  sijpificance,  indicat- 
ing the  name  of  the  manuuicturer  or  seller, 
and  the  excellence  of  the  thing  made  or  sold, 
it  does  not  thereby  become  a  common-law 
trade-mark,  but  its  unfair  use  by  others  to  de- 
ceive the  public  as  to  the  origin  or  o¥mership 
of  goods  may  be  restrained  as  unfair  competi- 
tor.—Scandinavia  Belting  Co.  v.  Asbestos  & 
Rubber  Works  of  America,  87. 
«=>69  (U.S.C.C.A.N.Y.)  Actual  fraud  must  be 
shown  in  a  suit  to  restrain  unfair  competition, 
but  the  simulation  of  well-known  and  distinc- 
tive features  of  complainant's  goods  may  be  so 
close  that  the  court  can  assume  an  intent  to 
defraud.— Scandinavia  Belting  Co.  y.  Asbestos 
&  Rubber  Works  of  America,  87. 
<8=5>70(3)  (U.  S.  C.  C.  A.  N.  Y.)  Where  it  was 
shown  that  the  term  "Scandmavia"  applied  to 
belting  was  understood  to  mean  plaintiff's 
product,  in  which  it  had  built  up  a  large  busi- 
ness, and  that  defendant,  in  response  to  re- 
quests for  such  belting,  had  put  out  a  product 
similar  in  appearance  and  designated  as  ''Scan- 
dinavian belting,"  complainant  was  entitled  to 
an  injunction  to  restrain  unfair  competition.— 
Scandinavia  Belting  Co.  y.  Asbestos  &  Rubber 
Works  of  America,  87. 
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(O  Aetloajk 

«=»805A  rNew,  vol.  8A  Key-No.  Series] 

(U.S.C.OJLIU.)  A  finding  by  the  Federal 
Trade  Ck>mmis8ion  that  a  mail-order  house  doinf 
an  interstate  business  was  guilty  of  unfair  com- 
petition in  selling  sugars,  teas,  and  coffees  under 
representations  that  it  had  obtained  special 
price  concessions,  because  of  the  magnitude  of 
its  purchases,  and  that  it  purchased  selected 
brands  from  abroad,  held  warranted.— Sears, 
Roebuck  &  Co.  v.  Federal  Trade  Commission, 
S23. 

An  order  issued  by  the  Federal  Trade  Com- 
mission, commanding  a  mail-order  house  doing  an 
interstate  business  to  cease  and  desist  from  cer- 
tain unfair  practices  in  connection  with  the  sale 
of  sugar  and  other  staple  commodities,  held  not 
to  have  been  improvidently  issued  because  the 
mail-order  house  had  discontinued  such  methods, 
where  it  was  contending  that  Act  Sept  20, 1914, 
§  6  (Comp.  St  8836e),  creating  the  Federal 
Trade  Commission  was  unconstitutional,  or  if 
valid,  had  not  been  infringed,  and  the  goyem- 
menrs  control  of  sugar  sales  and  consumption 
had  temporarily  put  an  end  to  the  objectionable 
practices  in  any  event— Id. 

Act  Sept  26,  1914,  f  6  JComp.  St  {  8836e), 
giving  the  Federal  Trade  Commission  authority 
over  unfair  methods  of  competition,  and  declar- 
ing the  same  unlawful,  is  not  void  for  indefi- 
niteness  because  the  words  "unfair  methods  of 
competition"  were  not  defined ;  the  trader  being 
entitled  to  his  day  in  court,  where  common-law 
principles  would  control— Id. 

The  Federal  Trade  Commission,  under  its  au- 
thority to  stop  unfair  methods  of  competition, 
cannot  prevent  a  trader  from  selling  a  staple  ar- 
ticle as  sugar  below  cost  although  it  may  pre- 
vent such  sales  accompanied  by  representations 
which  would  injure  other  traders.— Id. 
«s>80i/2  [New,  vol.  8A  Key-No.  Series! 

(U.S.C.C.AJs\Y.)  Act  Sept  26,  1914,  {  5 
(Comp.  St  f  8836e),  giving  the  Federal  Trade 
Commission  power  to  investigate  unfair  methods 
of  competition,  does  not  contemplate  the  prohi- 
bition of  unfair  methods  of  competition  between 
individuals,  there  being  no  authority  given  to 
individuals  to  present  grievances ;  hence,  where 
defendants,  who  engaged  in  selling  ties  and  bag- 
ging for  cotton  bales,  refused  to  sell  to  persons 
with  whom  they  had  had  previous  unsatisfac- 
tory relations,  and  refused  to  sell  ties  without 
bagging  when  there  was  fear  that  owing  to  the 
scarcity  of  ties  and  the  prospect  of  large  crops, 
the  marketing  of  the  cotton  crop  might  be  en- 
dangered by  creating  comers  in  ties,  the  com- 
mission is  not  authorized  to  make  any  order 
compelling  such  sales.  The  unfair  methods  con- 
templated by  the  act  are  such  as  affect  the  pub- 
lic jrenprally.— Federal  Trade  Commission  v. 
Gratz,  330. 

<S=»85(1)  (U.S.C.CA.N.Y.)  An  attempt  to  reg- 
ister a  trade-mark  by  one  who  was  not  the 
owner  is  not  a  fraud  which  bars  the  user's 
remedy  for  unfair  competition,  where  he  acted 
on  a  mistaken  view  of  the  law  honestly  enter- 
tained.—Scandinavia  Belting  Co.  v.  Asbestos 
&  Rubber  Works   of  America,  87. 

The  use  of  the  word  "Scandinavia"  as  a 
trade-mark  for  belting  manufactured  in  Eng- 
land by  the  successors  of  one  who  had  previ- 
ously worked  in  Sweden  is  not  a  fraud,  which 


prevents  the  owners  of  the  tmde-Bftrk  from 
seeking  relief  in  equity;  tJiere  being  no  evi- 
dence of  intention  to  deceive  or  of  deception  as 
to  the  place  of  manufacture.— Id. 
«=s>93(l)  (U.S.C.C.AJ>7.Y.)  Actual  fraud  must 
be  shown  in  a  suit  to  restrain  unfair  compe- 
tition, but  the  simulation  of  wen-known  and 
distinctive  features  of  complainant's  goods  may 
be  so  close  that  the  court  can  assume  an  in- 
tent to  defraud.— Scandinavia  Belting  Co.  v. 
Asbestos  &  Rubber  Works  of  America,  87. 
€=s>97  (U.S.C.CJlJ<^.Y.)  The  right  to  a  trade- 
mark la  a  property  right  entitled  to  the  same 
protection  as  any  other  property  right,  and 
equity  can  restrain  the  use  of  8U<£  trade- 
mark by  another  under  its  power  to  protect 
property  from  irreparable  damage. — Scandi- 
navia Belting  Co.  y.  Asbestos  &  Bobber  Works 
of  America,  87. 

V.   TRADE-MARKS  AHD  TRAPE- 
HAMES  ADJITDIGATED. 

"Scandinavia."— Scandinavia  Belting  Co.  ▼.  As- 
bestos &  Bubber  Works  of  America,  87. 

TRADE  SECRETS. 

See  Injunction,  ^=»12S, 

TRADE  UNIONS. 

See  Conspiracy,  ^=:»19,  21;    Courts,   ^=9817; 
Injunction,  ^=:»101. 

TREASON. 

See  Army  and  Navy,  ^=>I0;  War,  ^s»4;  Wit- 
nesses, ^=^414. 

TRESPASS. 

X«AGTS   OOHSTITUTlKa  TRESPASS 
AHB  TiTABTTiITY  THEREFOR* 

€=s>ll  (U.S.C.CJI.M0.)  The  fresh  water  "mna- 
sel"  a  shellfish  capable  of  locomotion,  usually 
living  in  the  bed  of  streams  {Mirtially  covered 
with  mud,  being  a  live  animal,  cannot  be  defied 
part  of  the  "realty,"  within  Rev.  St.  Ma  1909, 
I  6448,  allowing  treble  damages  in  certain  cases 
tor  digging  up  and  carrying  away  any  substuice 
or  material,  oeing  a  part  of  the  realty.-^rats 
V.  McKee,  851. 

TRIAL 

See  Criminal  Law,  ^=»61&-876K;   Jury. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  specific  topics. 
For  review  of  ruUngs  at  trial,  see  Appeal  and 

Error. 

IV.  REGEPTIOH  OF  EVIDEHOE. 

(C)   ObJeetiOBs,  Motlona  to  Strllce  Omt,  mad 
BSxoeptioma. 

«s>85  (U.S.C.CJLAriz.)  In  action  for  failure 
to  furnish  live  stodc  cars  plaindifs'  telegrams 
and  letter  to  defendant  demanding  cars  and 
threatening  to  hold  it  liable  for  damages,  etc 
held  admissible,  and  objection  should  bsve 
been  specifically  made  to  any  self-servinf 
portions  thereof.— Southern  Pac  Co.  v.  Stevenit 
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VI.  TAKING  CASE  OR  QUESTION 
FROM  JUBY. 

(A)   Qnestioiis  of  La^nr  or  of  Faet  In  Oon^ 
eral. 

^=s>l36(l)  (n.S.O.GA.Ohio)  It  is  a  general 
rale  that  questiona  of  reasonable  time  and 
reasonable  delay  are  for  the  jury.— Gill  v.  Hale 
&  Kilbum  Co^  56. 

<&=»I4I  (U.S.G.G.A.Mich.)  Whether  plaintiff, 
a  foreign  corporation,  was  doing  bnnness  in 
Michigan,  so  as  to  be  subject  to  the  taxing 
laws  of  Michigan,  held'  one  of  law;  the  evi- 
dence not  beinff  conflicting.— Hayes  Wheel  Go. 
V.  American  Distributing  Go.,  31. 

CD)  Dlreetloii  of  Terdlet. 

«=»I69  (U.S.G.GJlJ^.Y.)  In  an  action  in  the 
federal  District  Gourt  for  New  York,  where  the 
trial  jadse  reaches  a  correct  conclusion  in  favor 
of  defendant  after  hearing  all  the  evidence,  the 
jury  should  be  directed  to  enter  a  verdict  in 
defendant's  favor,  and  it  is  improper  to  merely 
enter  an  order  dismissing  the  complaint— Hotel 
Woodward  Go.  v.  Ford  Motor  Go.,  338. 

vn.  msTRUGTioirs  to  juby. 

(A)   Pro-riiiee  of  Court   and  Jury   in   Oen- 
•ral. 

«=»l9a(l)  (U.S.G.G.AJLrk.)  In  the  federal 
courts,  the  judge,  in  charging  the  jury,  may, 
whenever  he  thinks  it  necessary  to  assist  them 
in  arriving  at  a  just  verdict,  express  his  opin- 
ion u^n  the  facts,  where  he  also  states  that 
his  opinion  is  not  binding  upon  them,  and  that 
they  are  the  exclusive  judges  of  the  facts.— 
United  Mine  Workers  of  America  v.  Goronado 
Goal  Go.,  649. 

(B)  Ifeeossity  and  Sabject-Mattor. 

^=s>2ll  (U.S.G.GJl.111.)  In  a  civil  action  the 
jury  may  properly  be  instructed  that  it  is  justi- 
fied in  drawing  inferences  ai^ninst  defendants 
because  of  their  failure  to  testify,  and  especially 
where  facts  in  issue  are  peculiarly  within  their 
knowledge.— Plunkett  y.  Levengston,  609. 

TROVER  AND  CONVERSION. 

See  Fish. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Appeal  and  Error,  ^=:»334;  Bankruptcy, 
<©=»ltt5;  Gourts,  ^=>311,  347;  Equity,  ^=> 
39;    Judgment,  ^=:»531;    Receivers,  ^s»74. 

I.   CREATION,   EXISTENCE,   AND   VA- 
LIDITY. 

(C)  OoBstrnctlire  Trusts. 

<9=9||0  (U.S.G.G.A.Alaska}  Where  complain^ 
ant  and  defendant  started  out  on  a  joint  ad- 
venture for  the  location  of  mining  claims,  and 
together  located  and  staked  a  claim  in  the 
name  of  both,  and  thereafter  discovery  was 
made,  but  before  discovery  defendant  erased 
complainant's  name  from  the  claim  and  sub* 
stituted  the  name  of  another,  the  rule  that,  in 
order  to  establish  a  constructive  trust  by  parol 
evidence  as  against  the  holder  of  the  legal  ti- 


tle, the  proof  most  be  dear,  definite,  and  sat- 
isfactory, does  not  apply,  for  complainant's 
rights  do  not  rest  alone  upon  evidence  of  a 
parol  agreement,  but  upon  Joint  acts  of  the 
parties,  etc.— Gascaden  v.  O'Connor,  80. 

TYPEWRITING. 

See  Gontrmcts,  ^=^188. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  ^s>62-97. 

UNITED  STATES. 

See  Army  and  Navy;  Bankruptcy,  ^=9172,  828; 
Conspiracy,  ^=>37,  47;  Criminal  Law,  ^^ 
520,  780,  876%,  1171;  Indictment  and  In- 
formation, ^=>4,  171 ;  Navigable  Waters,  ^=» 
10;  Public  Lands,  ^=s»120;  Receiving  Stolen 
Goods,  ^=^7,  8;  Searches  and  Seizures,  ^^^ 
7;    Witnesses,  €=>62,  298. 

UNLOADING  BRIDGE. 

See  Wharves,  ^ss>20. 

USURY. 

I.  USURIOUS  GONTRAOTS  AHD 

TRAK8AOTIONS. 

(A)  Nature  and  TaUdity. 

♦»37  (U.S.O.OJLN.Y.)  A  transaction  by  which 
a  legatee  44  years  old.  who  had  been  refused 

life   insurance    ^- *-     — -— 

ed   an   interest 


life  insurance  bv  various  companies,  assign- 
ed an  interest  m  a  legacy  payable  only  in 
case  he  reached  the  age  of  55  for  less  than  one- 


tenth  of  legacy's  amount  held  not  usurious. — 
Provident  Life  &  Trust  Go.  v.  Fletcher,  523. 

VENDOR  AND  PURCHASER. 

See  Bankruptcy,  ^=>198;  Courts,  ^=»311, 
347;  Equity,  ^==>39,  436;  Estoppel,  «=>98; 
Evidence,  •  <5=5>419,  461;  Frauds.  Stotute  of, 
«=>33,  40;   Judgment,  «=»678,  684;   Sales. 

VERDICT. 

See  Oriminal  Law,  ^=:>876^. 

WAGES. 

See  Constitutional  Law,  ^=»275;  Seamen,  ^=»1. 

WAR. 

See  Ambassadors  and  Consuls,  ^=»5^;  Army 
and  Navy,  ^=>20,  40;  Bail,  ^=>79;  Collision, 
^s>125;  Constitutional  Law,  ^=>90;  Crim- 
inal Law,  ^=>338,  657,  778;  Evidence,  <e=>23; 
Habeas  Corpus,  ^=>16;  Injunction,  ^=:»101; 
Internal  Revenue,  ^=:»11;  Witnesses,  €=» 
414. 

«=»4  (U.S.C.CA.Cal.)  Under  Const,  art.  1,  f 
8,  giving  Congress  the  power  to  raise  and  sup- 
port armies  and  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execu- 
tion such  powers.  Act  May  18,  1917,  §  13 
(Comp.  St.  1918,  I  2019b,  appendix),  authoriz- 
ing the  Secretary  of  War  to  do  everything  by 
him  deemed  necessary  to  suppress  and  prevent 
the  keeping  and  setting  up  of  houses  of  ill 
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fame  within  sacb  distance  as  he  mar  deem 
needful  of  miUtary  camps,  and  making  the 
keeping  of  any  house  of  ill  fame  within  the  des- 
ignated distance  a  misdemeanor,  is  valid. — 
Grancourt  v.  U.  S.,  163. 
In  a  prosecution  for  yiolatinff  Act  May  18, 

1917,  fi  13  (Comp.  St.  1918,  f  2(fl9b,  appendix), 
by  setting  up  a  house  of  ill  fame  witnin  the 
distance  prescribed  by  the  Secretary  of  War, 
testimony  by  police  officers,  repeating  ques- 
tions asked  of  defendant  by  soldiers  as  to  char- 
acter of  her  establishment,  transactions  with 
such  women,  etc.,  held  properly  admitted.— Id. 
^=»4  (U.S.O.O.A.Cal.)  The  provisions  of  Select- 
ive Draft  Act  Mav  18,  1917,  §  13  (Comp.  St. 

1918,  Append.  {  2019b).  authorizing  the  Secre- 
tary of  War  to  take  action  to  prevent  the  keep- 
ing of  houses  of  prostitution,  etc.,  in  the  vicin- 
ity of  military  camps  or  posts,  extended  to  na- 
val camps  by  Act  Oct.  6,  1917  (Comp.  St.  1918, 

t281de),  is  not  unconstitutional,  as  an  attempt 
y  Congress  to  exercise  police  powers  within 
the  states.— Blanc  v.  U.  S.,  641. 
<©=»4  (U.S.C.C.A.N.Y.)  In  a  prosecution  under 
Espionage  Act,  instruction  regarding  defendant's 
right  to  freedom  of  speech,  and  power  of  Con- 
gress to  enact  laws  abridging  such  freedom  in 
time  of  war,  held  not  improper. — Dodge  v.  U. 
S.,  316. 

The  Espionage  Act  is  constitutionaL— Id. 
«=>4  (U.S.C.OA.S.O.)  In  an  indictment  for 
violation  of  Espionage  Act  June  15,  1917,  S  3 
(Comp.  St  1918,  fi  10212c),  by  willfuUy  making 
false  reports  or  statements  with  intent  to  inter- 
fere with  the  operation  or  success  of  the  mili- 
tary or  naval  operations  of  the  United  States, 
when  the  United  States  was  at  war,  it  is  un- 
necessary to  aver  that  such  statements  were 
made  in  the  presence  or  hearing  of  persons  in 
the  military  or  naval  service,  or  subject  to  mili- 
tary or  naval  duty.— Hickson  v.  U.  S.,  587. 

Evidence  held  to  sustain  a  verdict  finding  de- 
fendant guilty  of  violation  of  Espionage 
Act  June  15,  1917,  fi  3  (Comp.  St.  1918,  { 
10212c)  by  making  false  statements  with  intent 
to  interfere  with  the  militarv  or  naval  opera- 
tions of  the  United  States  when  at  war.— Id. 

Espionage  Act,  fi  3  (Comp.  St  1918.  {  10212c), 
held  constitutional.— id. 

WATERS  AND  WATER  COURSES. 

See  Appeal  and  Error,  ^==>781;    Fish,  ^=^1; 
Navigable  Waters. 

WHARVES. 

^=>20(l)  (U.S.C.O.A.Md.)  A  dry  dock  company, 
employed  to  make  repairs  to  the  exterior  of 
the  hull  of  a  steamship,  held  not  required  to 
furnish  steam  for  heating  the  interior  while  the 
work  was  being  done,  nor  liable  for  injury 
caused  by  freezing  of  the  steam  pipes,  where 
the  master  and  crew  remained  on  board  and  in 
-charge. — ^The  Kennebec,  290. 
<8=>20(1)  (U.S.C.C.A.Wis.)  The  collapse  during 
a  storm  oi  a  steel  unloading?  bridge  on  respond- 
ent's coal  dock  weighing  1,200  tons,  new  and  of 
approved  and  modem  construction,  by  which 
libelant's  vessel  was  injured,  held  not  due  to 
negligence  which  rendered  respondent  liable, 
but  to  the  entirely  unusual  violence  of  the 
storm  which  could  not  reasonably  have  been  an- 


ticipated.—Niagara  Transit  Co.  v.  Northwesten 
Fuel  Co.,  613. 

WILLS. 

See  Executors  and  Administrators;    BemoTsl 
of  Causes,  ^=:»116;  Usury,  ^=937. 

VI.  CONSTBUOnOH. 
(A)   Q«iier«]  Rmles. 

^=s>442  (U.S.C.C.A.Ohio)  The  clearly  express- 
ed intention  on  the  part  of  testator  as  to  in- 
terest devised  should  govern,  unless  forbid- 
den by  law.— Youtsey  v.  Niswonger,  154. 

(E3)   Nature  of  ESatatea  and  Interests  Cre« 
ated. 

«=5>607(1)  (U.S.C.C.A.Ohio)  Where  an  Ohio 
testator  devised  lands  to  his  children  for  their 
natural  life,  directing  that  on  their  death  the 

Property  should  go  to  the  heirs  of  their  body, 
ut  if  any  should  die  without  leaving  heirs  of 
their  body  the  lands,  subject  to  the  rights  of 
curtesy  or  dower  of  the  spouses  of  such  chfl- 
dren,  should  revert  back  and  be  divided  equal- 
ly between  those  living  or  their  heirs  per 
stirpes,  held,  under  Gen.  Code  Ohio,  ffi  8022, 
10578,  that  a  son  of  testator  did  not  take  sn 
estate  in  fee,  but  his  estate  ended  with  his  life 
and  his  issue  took  in  fee  simple. — ^Youtsey  t. 
Niswonger,  154. 

(F)  Vested  or  Contingent  Bstatea  and  In- 
terests* 

^ss>629  (U.aC.CA.Ohio)  The  laws  favor  the 
vesting  of  estates,  and  they  will  be  regarded  as 
so  vesting  at  the  death  of  the  testator,  unless 
a  contrary  intention  appears. — ^Youtsey  v.  Nis- 
wonger, 154. 

Vn.  BIGHTS    AHB    T.TABTT.fTIMt    OF 
DEVISEES  AND  LEGATEES. 

(A)    Nature   of   Title   and  Rlvkts    in  Gen- 
eral. 

<e=>743  (U.S.C.C.A.N.Y.)  When  a  weU-educst- 
ed  man  44  years  old,  with  independent  means, 
conveys  his  interest  under  a  contingent  legacy 
for  a  small  fraction  of  the  legacy's  amount,  the 
transaction  will  not  be  set  aside  as  a  **catcfaiDf 
bargain,"  which  merely  describes  that  kind  ol 
fraud  often  perpetrated  upon  young,  inexperi- 
enced, or  ignorant  people.— Provident  Life  ft 
Trust  (5o.  V.  Fletcher,  523. 

An  absolute  assignment  of  certain  rights  in  s 
legacy  under  a  specified  item  of  a  will  did  not 
extinguish  rights  previously  secured  through 
an  assignment  pledging  an  interest  in  legacy 
under  another  item  of  same  wilL— Id. 

WITNESSES. 

See   Criminal  Law,  «=»657,   1159;    Evidence. 

H.  OOHPETENCT. 

(A)    Capaeltr   and    <|nallfteationa   in   Gen- 
eral. 

iS=»48a)  (U.S.C.CJLN.Y.)  It  was  the  Judf^ 
ment  of  conviction  of  an  infamons  crime  wbica 
at  common  law  made  the  convict  incompetent 
as   a   witness;     hence   defendant   cannot  com- 

Elain  that  two  of  those  indicted  with  him  who 
ad  pleaded  guilty  were  allowed  to  withdraw 
their   pleas   and   permitted    to    testify,   tboagh 
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**Documents  and  papers."— Cohn  v.  U.  S.  (N. 


they,  had  confessed  themselvea  guUty  of  a  fel- 
ony.—Fitter  V.  U.  S.,  507. 

The  testimony  of  persons  convicted  of  crime 
is  admissible  in  the  federal  conrts,  and  the  con- 
viction goes  simply  to^the  credibility  and  weight 
of  their  testimony. — id. 

♦»52(1)  aT.S.C.O.A.N.Y.)  In  a  prosecution 
for  conspiring  to  defraud  the  United  States, 
the  fact  tnat  ttie  trial  court  declined  to  allow  de- 
fendant's wife  to  testify,  on  the  ground  that 
the  competency  of  witnesses  in  a  criminal  case 
is  governed  by  the  common-law  rules  in  force 
when  Judiciary  Act  17S9  was  passed,  is  no 
ground  for  reversal.— Fitter  v.  U.  S.,  507. 

m.  EXAMIHATIOH. 
(O  Privilege  of  'Witness* 

^=»298  (U.S.C.CJ^.N.Y.)  Under  Const.  Amend. 
4,  declaring  against  unreasonable  searches  and 
seizures,  and  Amend.  5,  declaring  that  no  person 
shall  be  compelled  to  be  a  witness  against  him- 
self, it  was  an  arbitrary  and  unlawful  violation 
•f  defendant's  constitutional  rights  for  officers 
of  the  secret  service  to  demand  from  his  wife 
ledgers  and  delivery  slips  for  use  as  evidence 
in  a  prosecution  for  conspiring  to  defraud  the 
United  States,  and,  where  the  wife  delivered 
the  same  on  demand,  such  documents  are  inad- 
missible in  evidence.— Fitter  v.  U.   S.,  507. 

IV.  OREDIBIIiITY,  IMPEACHMENT, 

CONTBADIOnON,  AND   COB- 

ROBORATIOir. 

(B)  Comtvadlotion    and    Corroboration    of 
'Witness. 

«=>4I4(1)  (U.S.C.C.A.S.C.)  In  a  prosecution 
for  violating  Espionage  Act  June  15.  1917, 
wherein  defendant  asserted  that  he  had  always 
been  a  loyal  citizen,  and  that  he  had  tendered 
his  services  to  the  government  in  the  war  be- 
fore charges  were  brought  against  him,  it  was 
error  to  exclude  evidence  as  to  whether  he  had 
received  an  acknowledgment  from  the  govern- 
ment for  offering  his  services,  and  whether  he 
had  it  with  him;  the  case  turning  on  defend- 
ant's credibility.— Caughman  v.  U.  S.,  450. 

WORDS  AND  PHRASES. 

"Cancellation."— Hanson    v.    Royal    Ins.     Co. 

(Tenn.)  3. 
"Catching  bargain."— Provident  Life  &  Trust 

Co.  V.  Fletcher  (N.  Y.)  523. 
"C.  i.  f."— Setton  v.  Eberle-Albrecht  Flour  Co. 

(Mo.)  625. 
"Coke."— Otto    Coking    Co.    v.    Koppers    Co. 

(Del.)  208. 
"Deck  load."— The  Addison  E.  Bullard  (Fla.) 

248. 
"Discovery."- U.   S.  v.  Safe  Investment  Gold 

Minins  Co.   (S.  D.)   592. 
"Dividend."— Lederer  v.  Penn  Mut.  Life  Ins. 

Co.  (Pa.)  167. 
"Docked."— Snare   &  Triest   Co.   v.    St.   Paul 

Fire  &  Marine  Ins.  Co.  (N.  Y.)  441. 


U.  S.  (Hawaii)  20. 
Royal     Ins.     Co. 


Y.)  371. 

"Enter."— Tama  Miyake  v. 

"Expiration."— Hanson     v. 
(Tenn.)  8. 

"Finally  past  and  dear."- The  New  York  Cen- 
tral No.  28  (N.  Y.)  493. 

"Final  order."— National  Brake  &  Electric  CJo. 
V.  Christensen   (Wis.)  600. 

"Fish."— Grata  v.  McKee   (Mo.)  351. 

"Forgery."— Provident  Life  &  Trust  Co.  ▼. 
Fletcher   (N.  Y.)  523. 

"Income."— Maier  v.  Gearin  (Or.)  293.     ^„    . 

"Making."— Carbon  Steel  Co.  v.  LeweUyn  (Pa) 
473. 

"Manufacturing  shells."— Carbon  Steel  Co.  v. 
Lewellyn  (Pa.)  473. 

"Mussel."— Gratz  v.  McKee  (Mo.)  351.     ^  ^, 

"Nonsuit."— Hotel  Woodward  Co.  v.  Ford  Mo- 
tor Co.  (N.  Y.)  338. 

"Official."— Cohn  v.*U.  S.  (N.  Y.)  371. 

"Official  documents."— Cohn  v.  United  States 
(N.  Y.)  371. 

"Owner."— Scandinavia  Belting  Co.  v.  Asbes- 
tos &  Rubber  Works  of  America  (N.  Y,)  87 

"Parties."- The  Adah  (N.  Y.)393. 

'Tearl  fishing."— GraU  v.  McKee  (MqJ  351. 

"Penalty."— U.  S.  v.  Birmingham  T^st  & 
Savings  (3o.  (Ala.)  502. 

'Terson  manufacturing  ♦  ♦  •  shells 
♦  ♦  ♦  or  any  part  of  any  of  the  articles 
mentioned."— Carbon  Steel  Co.  v.  LeweUyn 
(Pa.)  473. 

*Tlace  of  delivery."— Setton  v.  Eberle-Albrecht 
Flour  Co.  (Mo.)  625. 

*Trovi8ions."— The  Addison  E.  Bullard  (Fla.) 
248 

"Realty."— Gratz  v.  McKee  (Mo.)  351. 

"Representation."— Manners  v.  Morosco  (N. 
Y.)  497. 

"Subrogatk>n."— Escanaba  Traction  Co.  v. 
Bums    (Blich.)    48. 

"Suicide,  sane  or  Jnsane."— United  States  Fidel- 
ity &  Guaranty  Co.  v.  Blum  (Wash.)  617. 

"Sum  other  than  dividend."— Lederer  v.  Penn 
Mut.  Life  Ins.  Co.  (Pa.)  167. 

"To  date  of  pavment.^'— Agency  of  Canadian 
Car  &  Foundry  Co.  v.  American  Can  Co. 
(N.  Y.)  379. 

**Trade-mark."— Scandinavia  Belting  Co.  v.  As- 
bestos &  Rubber  Works  of  America  (N. 
Y.)  87. 

WORK  AND  LABOR. 

See  Logs  and  Logging,  ^=^8. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  ^=>376. 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 


See   Execution; 


WRITS. 

Habeas   Corpus; 


Injunction. 
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